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FROM  THE  ORGANIZATION  OF  THE  COURT,  IN  1875. 

TO  THE  1st  day  OF  MAY,  1893. 


CX)MPBIBINa  THE 

CABBS  REPORTED  IN  VOLUMES  1  TO  21.  BOTH  INCLUSIVE,  OF 
THE  OFFICIAL  REPORTS  OF  THE  COURT,  AND  ALSO 
THE    UNREPORTED    CASES    DECIDED 
DURING  THAT  PERIOD. 


BY 

ROBERT  CAS8ELS,  ESQ. 
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KoBBBT  GA88ILB,  in  the  Office  of  the  Minister  of  Agriculture. 
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TOBOMTO. 
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22,  90  ADBLAJDB  BT.  KA8T. 


CHIEF  JUSTICES  AND  JUDGES 


OF  THB 


SUPREME  COURT  OF  CANADA. 


:o: 


CHIEF  JUSTICES. 

Hon.  Sib  William  Buell  Richards,  Ent.,  appointed  8th  October,  1875. 
Hon.  Sib  William  Johnstons  Ritohib,  Ent.,  appointed  11th  January,  1879. 
Hon.  Sib  Hbnbt  Stbono,  Knt.,  appointed  ISth  Deoember,  1892. 

JUDGES. 

Hon.  William  Johnstone  Ritohie,  appointed  8th  October,  1875. 
Hon.  HxNBY  Stbono,  appointed  8th  October,  1875. 
Hon.  Jban  Thomas  Taschebeau,  appointed  8th  October,  1875. 
Hon.  Tblbsphobe  Foubnieb,  appointed  8th  October,  1875. 
Hon.  William  Albzandeb  Hbnbt,  appointed  8th  October,  1875. 
Hon.  Henbi  Elzbab  Taschebeau,  appointed  7th  October,  1878. 
Hon.  John  Wellington  Gwtnne,  appointed  14th  January,  1879. 
Hon.  Chbibtophbb  Salmon  Pattebson,  appointed  27th  October,  1888. 
Hon.  Robebt  Sbdobwick,  appointed  18th  February,  1898. 

OFFICERS  OF  THE   COURT. 

bboistbab. 
Robbbt  Caseblb,  Q.C.,  appointed  8lh  October,  1875. 


Gbobob  Duval,  Q.G.,  appointed  20lh  January,  1876. 

assistant  bbpobtebb. 

Chableb  Habdimo  Habtbbs,  Barrister-at-Law,  appointed  temporarily  17th 

September,  1885. 
Abcbibald  Sandwith  Campbell,  Solicitor,  appointed  Brd  March,  1886. 
Chablbs  Habdino  Mastbbs,  Barrister-at-Law,  appointed  Ist  October,  1880. 

ubbabian. 

Habbu  Habdino  Buoh,  Q.C,  appointed  1st  July,  1893. 

MINISTERS  OF  JUSTICE  AND  ATTORNEYS-GENERAL 
.  OF  THE  DOMINION  OF  CANADA  SINCE  THE 
ORGANIZATION  OF  THE  COURT. 

Hon.  Edwabd  Blake,  appoiBted  19th  May,  1875. 

Hon.  RoDOLPHB  TiATTiAMMB,  appointed  8th  June,  1877. 

Hon.  James  McDonald,  appointed  17th  October,  1878. 

Hon.  Sib  Albzandeb  Campbell,  KC.M.G.,  appointed  20th  May,  1881. 

Hon.  Sib  John  S.  D.  Thompson,  K.C.M.G.,  appointed  25th  September,  1885. 


ABBREVIATIONS. 


A.  J.  A.  Ont.,  AdntiniMtration  of  Juatiee 

Actt  Ontario, 

All.  N.  B.,  Allen'i  New  Brumwick  Re- 
pom, 

B.  C,  BritUh  Columbia. 

B.  N.  A.  Act,  BritUk  North  America  Act^ 

1867. 

C.  C.  or 


C.  C.  P.  Q.  or 
C.  C.  L.  C. 


Civil  Code  of  the  Pro- 
vince of  Quebec. 


GttD.  8.  C.  R.,  Supreme  Court  of  Canada 
Reports. 

G.  L.  J.,  Canada  Law  Journal. 

C.  L.  T.,  Canada  Law  Times. 


C.  C.  P.  or 

C.  C.  P.   P.  Q.  or 

0.  c.  p.  li<  C- 


Code  of  Civil  Pro- 
cedure of  the  Pro- 
vince of  Quebec, 

G.  L.  P.  Act,  Common  Law  Procedure 
Act. 

G.  S.  N.  Bm  Consolidated  Statutes  of 
New  BrunHnck, 

G.  8.  G.,  Consolidated  StatuUs  of  Can- 
ada. 

G.  8.  L.  G.,  Consolidated  Statutes  of 
Lower  Canada. 

G.    8.    U.   G.,   Consolidated  Statutes  of 

Upper  Canada. 
D. ,  Dominion  of  Canada, 
Dor.  Q.  B.  B.,  Dorion^s  Queen^s  Bench 

Reports^  Lower  Canada, 

Gaz.   or  Gan.  Qaz.,  Canadian  Gazette, 

(London,  Eng.). 
Or.,  OraiiVs  Chancery  Reports: 
L.  G.,  Lower  Canada, 
li.  G.  Jar.,  luower  Canada  Jurist. 
L.  G.  R.,  Lower  Canada  Reports. 
M.,  Manitoba, 
M.  G.  P.  Q.,  Municipal  Code  of  the  Pro- 

vince  of  Q^tbec, 


M.  L.  R. ,  Q.  B. ,  Montreal  Law  Reports, 
Queen* s  Bench. 

M.  L.  R.,  8.  G.,  Montreal  Law  Reports, 
Superior  Court. 

N.  B. ,  New  Brunswick. 

N.  B.  R.,  New  Brunswick  Reports. 

N.  8.,  Nova  Scotia. 

O.  or  Ont.,  Ontario, 

Ont.  R.,  Ontario  Reports, 

Ont.  App.  R.,  Ontario  Appeal  Reports. 

Ont.  Jud.  Act,  Ontario  Judicature  Act. 

P.  E.  I.,  Prince  Edward  Island. 

P.  (ft  B.  or  Puf^B.  &  Bur.,  Pugsley  atui 
Burbidge,  New  Brunswick  Reports. 

P.  Q. ,  Province  of  Quebec. 

Q.,  Quebec. 

Q.  B.  L.  G.,  Queen*s  Bench  of  Lower  Can' 
ada. 

Q.  L.  'R.i  Quebec  Law  Reports, 

R.  8.   N.  8.,  Revised  Statutes  of  Nova 
Scotia. 

R.  8.  O.,  RevUed  StatuUs  of  Ontario, 

Rnss.  A  Geld.,  Russell  and  Oeldert,  Nova 
Scotia  Reports. 

8.  G.,  Supreme  Court. 

8.  G.  A.  or      )  Supreme  and  Exchequer 
8.  A  £.  G.  A.  j         Courts  Act, 

8.  G.  A.  A.,  Supreme  Court  Amendment 
Act. 

8.  G.  Dig. ,  Cassels*s  Supreme  Court  Digest. 

U.  G.  G.  P.,  Upper  Canada  Common  Pleas 
Reports, 

U.    G.    Q.   B.,    Upper  Canada  Queen* s 
Bench  Reports. 

U.  G.  O.  8.,  Old  Series  of  Upper  Canada 
Reports. 


DIGEST  OF  CASES 


DBCIDED   BY   THE 


SUPREME  COURT  OF  CANADA, 


Abandonment. 

See  INSURANCE,  MARINE,  2,  5,  6,  9,  15,  19,  20. 

Abatement. 

See  ACTION,  6. 

Absent  and  Absconding  Debtor. 

Set  CORPORATIONS.  6. 

Acceptance — Evidence  of. 

See  SALE  OF  GOODS,  6. 

Accident. 

See  ACTION,  6.  8. 

RAILWAYS  AND  RAILWAY  COMPANIES,  2.  7,  23,  26, 
46,  49,  50,  57,  58,  66,  69. 

INSURANCE,  LIFE,  7 

LANDLORD  AND  TENANT,  6. 

Accord  and  Satisfaction. 

See  CONTRACT,  2. 

Account — Decree  for — Imputation  of    payments — ^Appropriation 
by  debtor — Statute  of  Limitations. 

See  PAYMENT,  5. 

2.    Action  of — Proceeds  of  sale  of  timber. 

See  TIMBER.  5. 

CA8.  DIO. — 1. 
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Account — Contintied. 

3.  Action  en  reddition  de  corapte — Contradictory  averments  in 

plea — Effect  of —  Un,8Wom  account 

In  an  action  en  reddition  de  compte  by  an  assignor  against  his  assignee,  the 
assignee  by  his  plea  answered  that  he  was  not  bound  to  render  an  aoconnt,  and 
at  the  same  time  alleged  that  he  had  already  accounted  for  the  moneys  as 
garnishee  in  another  suit,  but  he  produced  an  unsworn  account,  and  asked  the 
court  to  declare  the  same  to  be  a  true  and  faithful  account  of  his  administra- 
tion, and  prayed  for  the  dismissal  of  the  plaintiff's  action. 

Held,  reversing  the  judgment  of  the  Court  of  Queen's  Bench  for  Lower 
Canada  (appeal  side)  dismissing  the  plaintiff's  action,  and  restoring  the  judg- 
ment of  the  Court  of  Review,  that  although  the  parties  had  joined  issue  and 
heard  witnesses  to  prove  certain  items  of  the  unsworn  account  produced, 
the  plaintiff  was  first  entitled  to  a  judgment  of  the  court  ordering  the 
defendant  to  produce  a  sworn  account  supported  by  vouchers,  and  therefore 
his  action  had  been  improperly  dismissed,  • 

L'Henreiix  t.  Lamarohc—vii.  460. 

4.  Reddition  de  comptea — Settlement  by  mandator  with  his  man- 

datary  without  vouchers,  effect  of — Action  en  reformation 
de  compte. 

Held,  affirming  the  judgment  of  the  court  of  Queen's  Bench  for  Lower 
Canada  (appeal  side),  that  if  a  mandator  and  a  mandatary,  laboring  under 
no  legal  disability,  come  to  an  amicable  settlement  about  the  rendering  of 
an  account  due  by  the  mandatary  without  vouchers  or  any  formality  what- 
soever, such  a  rendering  of  account  is  perfectly  legal ;  and  that  if  subsequently 
the  mandator  discovers  any  errors  or  omissions  in  the  account  his  recourse 
against  his  mandatary  is  by  an  action  en  riformation  de  compte^  and  not  by  an 

action  asking  for  another  complete  account. 

OiUespia  t.  Stephens.— xiv.  709. 

6.    Account — Indivisibility  of — By  curator — Release — Effect  of. 

F.  A.  A.  D.,  respondent,  as  representing  the  institutes  and  substitutes 
under  the  will  of  the  late  J.  D.,  brought  an  action  against  J.  B.  T.  D.  (appel- 
lant), who  was  one  of  the  institutes  and  had  acted  as  curator  and  administra- 
tor of  the  estate  for  a  certain  time,  for  reddition  of  an  account  of  three 
particular  sums,  which  the  plaintiff  alleged  the  defendant  had  received  while 
he  was  a  curator. 

Held,  reversing  the  judgment  of  the  court  of  Queen's  Bench  for  Lower 
Canada  (appeal  side),  that  an  action  did  not  lie  against  the  appellant  for  these 
particular  sums  apart  and  distinct  from  an  action  for  an  account  of  his 
administration  of  the  rest  of  the  estate. 

The  plaintiff  in  his  action  alleged  that  he  represented  S.  D..  one  of  the 
substitutes,  in  virtue  of  a  deed  of  release  and  subrogation  by  which  it  appeared 
he  had  paid  to  S.  D.'s  attorney  for  and  on  behalf  of  the  defendant  a  sum  of 
£447  1b,  6id„  the  defendant  having  in  an  action  of  reddition  of  account  settled 
by  notarial  deed  of  settlement  with  the  said  S.  D.  for  the  sum  of  #4*000  which 
he  agreed  to  pay  and  for  which  amount  the  plaintiff  became  surety. 


Account — Continued, 

Held,  that  as  the  notarial  deed  of  aettlexaent  gave  the  defendant  a  full  and 
complete  dieoharge  of  all  redditions  of  account  as  curator  or  administrator  of 
the  estate,  the  plaintiff  conld  not  claim  a  further  reddition  of  account  of  these 
particular  sums. 

The  plaintiff  also  claimed  that  he  represented  F.  D.  and  E.  D.  two  other 
institutes  under  the  will,  in  virtue  of  two  assignments  made  to  him  hy  them 
on  the  21st  January,  1869,  and  16th  November,  1869,  respectively.  In  1865, 
and  after  the  defendant  had  been  sued  in  an  action  of  reddition  of  account  by 
a  deed  of  settlement  the  said  F.  D.  and  E.  D.  agreed  to  accept  as  their  share 
in  the  estate  the  sum  of  94,000  each,  and  gave  the  defendant  a  complete  and 
full  discharge  of  all  further  redditions  of  account. 

Held,  affirming  the  judgment  of  the  Court  of  Queen's  Bench,  that  the 
defendant  could  not  be  sued  for  a  new  account,  but  could  only  be  sued  for  the 
specific  performance  of  the  obligations  he  had  contracted  under  the  deed  of 
settlement. 

Dorion  t.  Dorion.— xx.  430. 

6.  Rendering  of  accounts — Effect  of — Appropriation  of  payments 

See  PAYMENT,  10. 

Accretion — Accrues  to  ovmer  of  adjacent  land — Right  of  Way 
— Implied  Extinction  hy  Statute — Cobourg  Harbour  Works 
—^2  V.  c.  72. 

By  10  Geo.  IV.  c.  11,  the  Cobourg  Harbour  Company  were  authorized  to 
construct  a  harbour  at  Cobourg,  and  also  to  build  and  erect  all  such  needful 
moles,  piers,  wharves,  buildings  and  erections  whatsoever,  as  should  be  use 
^ful  and  proper  for  the  protection  of  the  harbour,  and  to  alter  and  amend, 
repair  and  enlarge  the  same  as  might  be  found  expedient.  The  Harbour 
Company  commenced  their  work  in  1820  by  lunning  a  wharf,  southerly  from 
the  road  allowance  between  lots  16  and  17  of  the  Township  of  Hamilton, 
which  now  forms  Division  Street  in  the  town  of  Cobourg.  By  means  of  the 
mud  and  earth  raised  by  dredging  and  gradual  accretions,  which  were  pre- 
vented from  being  washed  away  by  being  confined  by  crib- work,  the  original 
wharf  was  widened  to  the  full  width  of  Division  Street,  and  in  addition  they 
constructed  a  store  house  and  placed  a  fence  dividing  it  from  the  land  which 
appellant  (whose  lot  fronted  on  Division  Street,  and  extended  to  the  water*s 
edge,)  had  gained  by  accretion  since  the  original  wharf  was  made.  There- 
upon the  appellant  filed  a  bill  complaining  that  his  access  to  this  alluvial 
land  was  obstructed  by  the  store  house  and  fence  which  the  respondents 
caused  to  be  placed  on  the  addition  to  the  whai4,  and  praying  that  the 
respondents,  other  than  the  Attorney-General,  be  decreed  to  remove  them. 

Held,  1.  That  land  gained  by  alluvial  deposits  arising  from  natural  or 
artificial  causes,  or  from  causes  in  part  natural  and  in  part  artificial,  so  long 
as  the  fact  is  proved  that  the  accretion  was  gradual  and  imperceptible,  accrues 
to  the  owner  of  the  adjacent  land.  2.  That  the  store  house  and  fence  com- 
plained of  in  this  case,  were  not  constructed  on  any  part  of  Division  Street, 
but  on  an  artificial  structure  constructed  under  the  authority  of  a  statute,  on 


Accretion — ConHnued. 

the  line  of  Division  Street  for  harboor  purposes,  and  therefore,  appellant 
not  entitled  to  be  indemnified  becanse  he  is  denied  access  to  his  alluvial  land 
through  the  premises  of  the  respondents.  8.  That  the  public  right  of  way 
from  the  end  of  Division  Street  to  the  waters  of  Lake  Ontario,  was  extin- 
guished  by 'Statute   by  necessary  implication.     Corporation  of  Yarmouth  y, 

SimmoMf  L.  B.  10  Ch.  D.  616,  followed. 

Standly  t.  Perry.— ui.  856. 

2.    Of  marsh  lands. 

See  TRESPASS,  10. 

Acknowledgment  of  Debt — What  sufficient. 

See  LOAN. 

SALE  OF  LANDS,  9. 

Acquiescence — ^A  knowled^  of  the  facts  necessary  to  constitute. 

See  MORTGAGE,  16. 

Action — In  rem,  by  mother  of  deceased  child. 

See  MARITIME  COURT  OF  ONTARIO,  8. 

2.  Petitory — To  recover  church  property. 

See  PETITORY  ACTION. 

3.  En  reddition  de  compte — Plaintiff  entitled  to  sworn  account 

supported  by  vouchers — When  unsworn  account  pleaded  by 
defendant  and  evidence  given  respecting  certain  items  thereof 
upon  issue  joined  by  plaintiff,  the  latter  is  not  debarred  from 
demanding'a  sworn  account. 

See  ACCOUNT,  3. 

4.  By  individual  shareholders  of  company — Delay  in  bringing — 

Parties. 

See  CORPORATIONS,  29. 

5.  Abatement  of — Death  of  plaintiff — Actio  peraonaZis  moritur 

cuTn  peraond — Railway  accident — Lord  CampbeWa  Act, 

P.  brought  an  action  against  a  conduotor  of  the  I.  C.  R.  for  injuries 
received  in  attempting  to  board  a  train  and  alleged  to  be  oaosed  by  the  negli- 
gence of  the  oondnctor  in  not  bringing  the  train  to  a  stand  still.  On  the  trial 
P.  was  non-suited,  and,  on  motion  to  the  full  court,  the  non-suit  was  set  aside 
and  a  new  trial  ordered.  Between  the  verdict  smd  the  judgment  ordering  a 
new  trial,  P.  died,  and  a  suggestion  of  his  death  was  entered  on  the  record.  On 
appeal  to  the  Supreme  Court  of  Canada  from  the  order  of  the  full  court : 

Held,  that  under  Lord  Campbell's  Act,  or  the  equivalent  statute  in  New 
Brunswick,  C.  S.  N.  B.  c.  86,  an  entirely  new  cause  of  action  arose  on  the 
death  of  P.,  and  the  original  action  was  entirely  gone  and  could  not  be  revived. 

There  being  no  cause  before  the  court,  the  appeal  was  quashed  without 

costs. 

White  Y.  Parker.— xvi.  699. 


Action — Continued, 

6.  Notice  of. 

See  NOTICE,  6,  8,  18. 

MAIilCIOUS  ABBEST. 
MUNICIPAL  COPOBAtlONS,  26,  26. 

7.  Moneys  entrusted  for  investrfient — Condition  precedent — Pre- 

scription— Art.  2262 — Transfer — Pr^-nom, 

Money  was  entrusted  to  M.  for  the  purpose  of  being  invested  in  a  land 
speculation,  but  was  not  so  used,  and  a  olaim  against  M.  therefor  was  trans- 
ferred totu  Being  priv/  to  J.,  who  brought  an  action  for  the  amounts  so 
entarusted. 

Heldy  that  it  appearing  that  the  transfer  eous  eeing  privi  had  been  admitted 

by  M.,  the  transferee,  even  if  considered  a  pr/te-nom,  had  a  sufficient  legal 

interest  to  bring  the  action. 

Hoodie  T.  Jonei.  — xix.  266. 

8.  Injury  resulting/  in  death — Claim  of  vndow — Prescription — 

Arts,  1056,  2261,  2262,  2267,  2188,  C,  C—Arts.  4S1,  433, 

a  P.  a 

The  husband  of  respondent  was  injured  while  engaged  in  his  duties  as 
appellants*  employee,  and  the  injury  resulted  in  his  death  about  fifteen 
months  afterwards.  No  indemnity  having  been  claimed  during  the  life-time 
of  the  husband,  the  widow,  acting  for  herself  as  well  as  in  the  capacity  of  execu- 
trix for  her  minor  child,  brought  an  action  for  compensation  within  one  year 
after  bis  death. 

Held,  reversing  the  judgment  of  the  Superior  Court,  and  the  Court  of 
Queen's  Bench  for  Lower  Canada  (appeal  side)  (Foumier,  J.  dissenting) 
(1)  That  the  respondent's  right  of  action  under  Art.  1056,  C.  C.  depends  not 
only  upon  the  character  of  the  act  from  which  death  ensued,  but  upon  the  con- 
dition of  the  decedent's  claim  at  the  time  of  his  death,  and  if  the  olaim  was  in 
such  a  shape  that  he  could  not  then  have  enforced  it,  had  death  not  ensued,  the 
article  of  the  code  does  not  give  a  right  of  action,  and  creates  no  liability  what- 
ever on  the  person  inflicting  the  injury. 

(2)  That  as  it  appeared  on  the  record  that  the  plaintiff  had  no  right  of 
action,  the  oourt  would  grant  the  defendant's  motion  for  judgment  non  obstante 
veredicto.    Art.  488,  C.  P.  C. 

(8)  That  at  the  time  of  the  death  of  the  respondent's  husband  all  right  of 
action  was  prescribed  under  Art.  2262,  C.  C,  and  that  this  prescription  is  one 
to  which  the  tribunals  are  bound  to  give  effect  although  not  pleaded.  Arts. 
2267  and  21H8,  C.  C. 

The  GuuMUan  Paoifle  Railway  Co.  t.  Robinson.— xix.  292. 

[The  judgment  in  this  case  was  reversed  by  the  Judicial  Committee  of  the 
Privy  CouncU— 5tftf  [1892]  A.  C.  481] . 

Adjoining  Land  Owners — Liabilities  and  rights  of. 

See  EASEMENTS. 
DAMAGES,  20. 
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Adjudication — By  sheriff  to  joint  purchasers — Security  required 
by  Art  688,  C.  C.  P. — ^Bights  of  joint  adjudicataires. 

See  SHERIFF,  7. 

Administration  Order — Proceedings  under — Claim  on  promissory 
notes  assigned  by  holder  to  claimant  under  agreement  to 
divide  proceeds— Champerty— Subsequent  proof  by  original 
holder  of  notes —Statute  of  Limitations — Practice. 

See  CHAMPERTY. 

Administrators — ^Action  against — Evidence  of  plaintiff  as  to  deal- 
ings with  deceased  not  admissible — R  S.  N.  S.  4th  Series, 
a  96,  s.  41. 

See  EVIDENCE,  4. 

2.  With  will  annexed — Purchase  of  land  by,  when  personal  assets 

sufficient  to  pay  off  encumbrance. 

See  WILL,  8. 

3.  Militia  Act— 31  V.  c.  40,  s.  27—36  V.  c.  46—42  V.  c.  35— Suit 

by  commanding  officer  who  dies  while  suit  pending — Right 
of  administratrix  to  continue  proceedings. 

See  MILITIA  ACT. 

4    Sale  by  under  Imp.  Stat.  6  Geo.  II.  c.  7,  validity  of. 

See  MORTGAGE,  18. 
EXECUTORS. 

Advances — To  get  out  timber — Lien  for. 

See  LIEN,  2. 

2.    To  get  out  timber — Proceeds  of  sales — Account. 

See  TIMBER,  5. 

Affidavit — To  support  application  for  arrest  —  Reasonable  and 
probable  cause. 

See  CAPIAS. 

2.  Of  deceased  person,  not  admitted  as  evidence  on  a  d^bats  de 

comptes. 

See  EVIDENCE,  8. 

3.  Motion  to  set  aside  award — Receiving  affidavits  in  reply — 

Discretion  of  Court  as  to. 

Su  ARBITRATION  AND  AWARD,  7. 

4.  To  bill  of  sale — Omission  of  words  "  before  me  "  and  of  date — 

Fatal  defect— R  S.  N.  S.  5th  series,  c,  92,  s.  4. 

Set  CHATTEL  MORTGAGE,  11. 


Affidavit — Continued, 

5.  To  bill  of  sale — "Against  the  creditors  of  the  bargainor" — 

Sufficiency  of. 

See  CHATTEL  MOETGAGE,  18. 

6.  Newspaper  Act,  Manitoba — 50  V.  c.  23 — Authority  to  publish — 

Deposit  of  affidavit  or  affirmation — Contents — Who  may 
make — ^Authority  of  commissioner  to  take. 

See  LIBEL,  6. 

NEWSPAPER. 
PRACTICE,  29. 

7.  To  bill  of  sale — ^Necessity  for  stating  occupation  of  grantor — 

Reference  in  affidavit  to  bill  of  sale  in  which  occupation 
stated. 

See  CHATTEL  MORTGAGE,  17. 

Affinnation — Newspaper  Act,  Manitoba — 50  V.  c.  23 — Authority  to 
publish — Deposit  of  affidavit  or  affirmation — Who  may 
affirm. 

See  LIBEL,  6. 

NEWSPAPER. 
PRACTICE,  29. 

Agent — Goods  sold  by,  as  principal. 

See  BALE  OF  GOODS,  2. 

2.    Insurance  agent. 

See  INSURANCE,  FIRE,  1,  2,  4,  10.  11,  26. 
INSURANCE,  LIFE,  6,  6,  7,  8. 
INSURANCE,  MARINE,  11, 12,  38. 

8.  Fraudulent  receipt  of. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  4. 

4l    In  election — ^limited  powers  of. 

See  ELECTION,  17. 

"         — What  necessary  to  prove  authority  of. 

See  ELECTION,  20. 

5.  In  Supreme  and  Exchequer  Courts. 

See  PRACTICE  OF  SUPREME  COURT. 

6.  Deposit  in  bank — Question  as  to  8^ncy. 

See  BANKS  AND  BANKING,  4. 

7.  To  sell  land — Selling  and  obtaining  conveyance  from  pretended 

purchaser — Trustee  for  principal. 

See  SALE  OF  LANDS,  5. 
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Agtnt — Continued, 

8.  Contract  by,  for  undisclosed  principal 

See  SALE  OF  GOODS,  12. 

9.  Husband  may  be  general  agent  of  wife  to  manage  property 

devised  to  her,  though  will  directs  he  shall  have  no  control 
of  her  property. 

See  EXBCUTOBS,  6. 

10.  Real  estate  agents — Sale  of  lands  by — Duty  of,  as  to  making 

binding  agreement. 

Su  SAIiE  OF  LANDS,  12. 

11.  Sale  of  lands — Authority  to  deliver  deed  and  receive  purchase 

money — Agent  exceeding  authority — Memo,  to  agent — New 
agreement 

One  W.  sold  land  under  power  of  sale  in  a  mortgage,  and  F.  became  the 
porohaser,  and  paid  ten  per  cent,  of  the  purchase  money,  it  being  agreed  that 
the  balance  was  to  be  paid  in  notes.  Shortly  after  the  plaintiff  A.  brought  a 
deed  to  F.  and  demanded  the  notes.  F.  wished  to  show  the  deed  to  his 
attorney,  and  it  was  left  with  him  on  his  delivering  to  A.  a  writing  as  follows : — 
'*  Received  from  E.  A.  a  deed  given  by  W.  for  a  certain  piece  of  land  bought  at 
auction,  Saturday,  the  thirtieth  day  of  September,  1876,  at  Midgic.  The 
above  mentioned  deed  I  receive  only  to  be  examined,  and  if  lawfully  and 
properly  executed  to  be  kept,  if  not  lawfully  and  properly  executed  to  be 
returned  to  Edward  Anderson.  When  the  said  deed  is  lawfully  and  properly 
executed  to  the  satisfaction  of  my  attorney,  I,  the  said  Charles  Fawcett,  will 
pay  the  amount  of  balance  due  on  said  deed,  five  hundred  and  seventy-two 
dollars,  provided  I  am  given  a  good  warrantee  deed,  and  the  mortgage,  which 
is  on  record,  is  properly  cancelled  if  required."  The  deed  was  not  returned  to 
A.  and  an  action  was  brought  by  him  to  recover  the  said  sum  of  $572,  named 
in  the  above  memorandum. 

The  action  was  twice  tried;  and  on  the  last  trial  a  verdict  was  given  for 
the  defendant,  under  the  direction  of  the  judge,  and  leave  was  reserved  to  the 
plaintiff,  to  move  for  a  verdict  in  his  favor  for  nominal  damages,  the  purchase 
money  having  in  the  meantime  been  paid  to  W.  On  plaintiff  moving  for  such 
leave  a  majority  of  the  Supreme  Court  of  New  Brunswick  set  aside  the  verdict 
of  the  jury,  and  entered  a  verdict  for  the  plaintiff,  19  N.  B.  B.  22. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  (reversing  the  judg- 
ment of  the  court  below).  Strong,  J.,  dissenting,  that  the  said  memorandum 
did  not  constitute  a  new  contract  between  the  plaintiff  and  defendant  to  pay 
the  purchase  money  to  the  plaintiff,  who  was  merely  the  agent  of  W.,  and 
therefore  the  verdict  for  the  defendant  should  stand. 

Per  Strong  J. — That  the  said  writing  did  constitute  a  new  agreement 
between  the  parties,  but  that  if  A.  was  merely  an  agent  of  W.  in  the  trans- 
action, he  could  still  sue,  as  his  principal  had  not  interfered. 

Appeal  allowed  with  costs. 

Fawoett  y.  AndePtoii.-~22nd  June,  1885. 
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Agent- — Continued. 

12.  Principal  and  agent  —  Contract  by  agent  of  two  firms — 

Sale  of  goods  for  lump  sum, — Excess  of  authority. 

An  agent  of  two  independent  and  onoonnected  prinoipals  has  no  authority 
to  bind  his  principals  or  either  of  them  by  the  sale  of  the  goods  of  both  in  one 
lot,  when  the  articles  included  in  such  sale  are  different  in  kind  and  are 
sold  for  a  single  lump  price  not  susceptible  of  a  rateable  apportionment 
except  by  the  mere  arbitrary  will  of  the  agent. 

There  can  be  no  ratification  of  such  a  contract  unless  the  parties  whom  it 

is  sought  to  bind  have,  either  expressly,  or  impliedly  by  conduct,  with  a  full 

knowledge  of  all  the  terms  of  the  agreement  come  to  by  the  agent,  assented  to 

the  same  terms  and  agreed  to  be  bound  by  the  contract  undertaken  on  their 

behalf. 

Cuneron  t.  Tate.— xv.  622. 

13.  Of  mortgagee — Power  of  attorney — Sale  of  mortgaged  lands — 

Power  of  sale — Exercise  of — ^Authority  of  agent. 

See  MORTGAGE,  21. 

14.  Executrix — Management  of  estate — Employment  of  attorney — 

Misappropriation  of  funds  by  attorney — Liability  of  execu- 
trix for— Art.  1711,  C.  C. 

See  EXECUTORS,  11. 

15.  PriTicipal  and  agent — Agent  of  bank  dealing  with  funds  con- 

trary to  instructions — Discounting  for  his  own  a^ccommx}- 
dation. 

E.,  agent  of  a  bank  and  also  a  member  of  a  businesB  firm,  procured 
accommodation  drafts  from  a  customer  of  the  bank  which  he  discounted  as 
«ach  agent,  and,  without  endorsing  them,  used  the  proceeds,  in  violation  of 
his  instructions,  in  the  business  of  his  firm.  The  firm  having  become  insolvent 
the  question  arose  whether  these  drafts  constituted  a  debt  due  from  the  estate 
to  the  bank,  or  whether  the  bank  could  repudiate  the  act  of  its  agent  and 
claim  the  whole  amount  from  the  solvent  acceptors. 

Held,  Gwynne,  J.,  dissenting,  that  the  drafts  were  debts  due  and  owing 
from  the  insolvents  to  the  bank. 

Held,  per  Strong  and  Patterson,  JJ.,  that  the  agent  being  bound  to 
account  to  the  bank  for  the  funds  placed  at  his  disposal  he  became  a  debtor  to 
the  bank,  on  his  authority  being  revoked,  for  the  amount  of  these  drafts  as 
money  for  which  he  had  failed  to  account. 

The  Herchanti  Bank  of  HaUfaz  t.  Whidden.— ziz.  68. 
Bee  BANES  AND  BANEING,  24. 

16.  Principal  and  Agent — Specvlatin^g  in  Stocks — Instructions  to 

Broker — Broker* s  duty — Money  paid  for  margins. 

8.,  a  speculator  in  stocks,  instructed  F.  a  stock-broker  to  purchase  for 
him  a  certain  number  of  shares  in  F.  B.  stock,  expecting  to  make  a  profit  out 
of  a  rise  in  the  value  of  said  stock  in  the  market. — The  facts  are  fully  set  out 
in  the  reports  of  the  case  in  6  Out.  R.  506  and  16  Ont.  App.  B.  641. 
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Ag^ent — Continued, 

Heldt  ftffirming  tbt  judgniMit  of  the  Goari  of  Appeal  for  Onturio,  that  th* 
relation  betweeQ  S.  and  F.  was  that  of  |^inoip«J  and  a^ent,  and  F.  was  bound 
to  purchase  the  stook  and  hold  it  as  the  property  of  8.  He  oould  not  rely  on 
his  ability  to  procure  a  like  number  of  shares  when  required,  as  his  interest 
would  be  to  depreciate  their  value  so  as  to  obtain  them  cheaply,  which  would 
conflict  with  his  duty  to  S. 

F.  being  about  to  retire  from  business  as  a  stock- broker,  handed  over  hia 
stock  transactions,  including  that  with  8.  to  C,  to  which  8.  consented.  C. 
acknowledged  to  8.  having  received  from  F.  the  amount  paid  for  margins  on 
the  stock  which  F.  was  instructed  to  buy,  neither  F.  nor  C.  having  purchased 
the  stock  and  set  it  apart  as  the  property  of  8. 

Held,  affirming  the  judgment  of  the  court  below,  that  C.  was  liable  in  an 
action  for  money  had  and  received,  to  refund  to  8.  the  amount  so  paid  for 
margins. 

Present :  8trong,  Foumier,  Henry,  Tasohereau  and  Gwynne,  JJ. 

Cox  T.  SntherUnd.— 24  G.  L.  J.  55.— 18th  Nov.,  1887. 

Agreement — Construction  of — Sale   of  timher — Consideration 
— Right  to  recover  back  money  paid. 

C.  after  having  examined  a  lot,  entered  into  an  agreement  with  W., 
the  owner,  whereby  the  latter  sold  all  the  pine  timber  standing  on  the  lot  to 
C,  "  such  as  will  make  good  merchantable  waney-edged  timber,  suitable  for 
his  purpose,  at  the  rate  of  918  per  hundred  cubic  feet,"  and  C.  paid  to  W. 
91,000,  "  the  balance  to  be  paid  for  before  the  timber  is  removed  from  the  lot.**^ 
0.  cut  9651.17  worth  of  first-class  timber,  suitable  for  the  Quebec  market, 
which  was  all  of  that  class  to  be  found  on  the  lot,  and  sued  W.  to  recover  back 
the  balance  of  the  91,000,  namely,  9348.88. 

Held,  that  the  true  construction  of  the  contract  was  that  W.  sold  and 
granted  to  C.  permission  to  enter  upon  his  lot,  and  cut  all  the  "  good  mer> 
chantable  timber  there  growing,  suitable  for  his  purpose/'  and  not  merely 
''first-class  timber";  that  there  was  more  than  sufficient  "good  merchant- 
able timber  *'  still  remaining  on  the  lot  to  cover  the  balance  of  the  91*000,  and 
that  there  was  no  evidence  to  show  that  the  coi^tract  had  been  rescinded. 

Per  Taschereau  and  Gwynne,  JJ. — That  the  payment  of  the  $1,000  was 
an  absolute  payment,  the  plaintiff  believing  and  representing  to  defendant 
that  there  was  sufficient  timber  to  cover  that  amount,  if  not  more,  on  the  faith 
of  which  representation  defendant  entered  into  the  contract,  which  he  other- 
wise would  not  have  done,  and  that  if  the  plaintiff  made  an  error,  he,  and  not 
the  defendant,  must  suffer  the  consequences  of  this  error. 

GUrke  t.  White.— iii.  809. 

2.    Special  agreement,  n^m-fulfUment  of — Indebitatus  cownts. 

L.  sued  N.  «t  oZ.  to  recover  from  them,  under  specially  endorsed  writ,  the 
balance  of  account  due  under  and  in  pursuance  of  an  agreement  under  seal 
providing  that  "  L.  was  to  run  aoeording  to  his  best  art  and  skill  a  tunnel 
of  200  feet  for  the  sum  of  four  dollars  per  running  foot ;  that  9150  should  be 
advanced  on  aceount  of  the  contract,  the  balanoe  to  be  paid  on  the  satisf aotory 
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Agreement —  Continued, 

oompletion  of  the  work.**  L.  made. five  tnanels/noiie  of  which  were  200  feet» 
bat  claimed  he  had  done  in  all  804  feet.  In  addition  to  the  oowit  on  the 
aisreement  the  plaintiff  inserted  in  his  declaration  the  common  ooants  for 
work  and  labor. 

Held,  that  there  was  not  a  sufficient  fnlfilment  of  the  agreement,  and 
inasmnch  as  L.  had  given  no  particulars,  nor  any  evidence  under  the  in- 
debitatus counte,  the  rule  absolute  of  the  court  below,  ordering  judgment  to 
be  entered  for  the  defendants,  should  be  affirmed  and  the  appeal  dismissed 

with  costs. 

Likkin  T.  MuttaU.— ui.  685. 

3'.    Additional  parol  term  in. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  6. 

4.  Construction  of — Property  in  timber — Ownership  and  con- 
trol of  timber  until  payment  of  draft  given  for  stumpa^e 
under  the  aqreement 

The  respondents,  owners  of  timber  lands  in  New  Brunswick,  granted 
0.  <fe  S.  a  license  to  cut  on  twenty-five  square  miles.  By  the  license  it  was 
agreed  inter  alia :  **  Said  stumpage  to  be  paid  in  the  following  manner :  Said 
company  shall  first  deduct  from  the  amount  of  stumpage  on  the  timber  or 
lumber  cut  by  grantees  on  this  license  as  aforesaid,  an  amount  equal  to  the 
mileage  paid  by  them  as  aforesaid,  and  the  whole  of  the  remainder,  if  any, 
shall,  not  later  than  the  15th  April  next,  be  secured  by  good  endorsed  notes, 
or  other  sufficient  security  to  be  approved  of  by  the  said  company,  and 
payable  on  the  15th  July  next,  and  the  lumber  not  to  be  removed  fron^  the 
brows  or  landings  till  the  stumpage  is  secured  as  aforesaid.  Akid  said  com- 
pany reserves  and  retains  full  and  complete  ownership  and  control  of  all 
lumber  which  shall  be  cut  from  the  afore-mentioned  premises,  wherever  and 
however  it  may  be  situated,  until  all  matters  and  things  appertaining  to  or 
connected  with  this  license  shall  be  settled  and  adjusted,  and  all  sums  due 
or  to  become  due  for  stumpage  or  otherwise  shall  be  fully  paid,  and  any  and 
all  damagee  for  non-performance  of  this  agreement,  or  stipulations  herein 
expressed,  shall  be  liquidated  and  paid.  And  if  any  sum  of  money  shall 
have  become  payable  by  any  one  of  the  stipulations  or  agreements  herein 
expressed,  and  shall  not  be  paid  or  secured  in  some  of  the  modes  herein 
expressed  within  ten  days  thereafter,  then,  in  such  case,  said  company  shall 
have  full  power  and  authority  to  take  all  or  any  part  of  said  lumber  where- 
ever  or  however  situated,  and  to  absolutely  sell  and  dispose  of  the  same  either 
at  private  or  public  sale,  for  cash ;  and,  after  deducting  reasonable  expenses, 
commissions,  and  all  sums  which  may  then  be  due  or  may  become  due  from 
any  caiiee  whatever,  as  herein  expressed,  the  balance,  if  any  there  may  be, 
they  shall  pay  over  on  demand  to  said  grantees,  after  a  reasonable  time  for 
ascertaining  and  liquidating  all  amounts  due,  or  which  may  become  due, 
either  as  stumpage  or  damages."  For  securing  the  stumpage  payable  to 
respondents  under  this  license,  C.  A  S.  gave  to  the  respondents  a  draft  upon 
J.  A  Co.,  which  was  accepted  by  J.  A  Co.,  and  approved  of  by  the  respondents, 
but  which  was  not  paid  at  maturity.  After  giving  the  draft  C.  A  S.  sold  the 
lumber  to  J.  ft  Co.,  who  knew  the  lumber  was  cut  on  the  plaintiff  *s  land 
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under  the  said  agreement.     J.  A  Co.  failed,  and  appellant,  their  aeeigaee, 
took  poMession  of  the  lamber  and  sold  it. 

Held,  Per  Strong,  Tasoherean  and  Gwynne,  JJ.,  (affirming  the  judgment 
of  the  court  below),  Bitchie,  C.J.  and  Foumier  and  Henry,  JJ.,  dissenting, 
that  upon  the  case  as  submitted,  and  by  mere  force  of  the  terms  of  the  agree- 
ment, the  absolute  property  in  the  lumber  in  qnestion  did  not  pass  to  C.  <fe  8 
immediately  upon  the  receipt  by  the  company  of  the  accepted  draft  of  C.  <fe  8. 
on  J.  A  Co.,  and  that  appellant  was  liable  for  the  actual  payment  of  the 
stumpage. 

HcLeod  T.  The  Mew  Bmiifwiek  Railway  Company.— v.  281. 

5,  Conditional  agreement  to  take  stock. 

See  CORPORATIONS,  8. 

6.  Oonatruction  of — Evidence — Question  for  the  jury — Contract 

not  under  seed. 

To  an  action  on  the  common  counts  brought  by  T.  A  W.  M.  against  the 
C.  C.  R.  Co.,  to  recover  money  claimed  to  be  due  for  fencing  along  the  line  of 
C.  C.  railway,  the  C.  C.  R.  Co.  pleaded  never  indebted  and  payment.  The 
agreement  under  which  the  fencing  was  made  is  as  follows: — **  Memo,  of 
fencing  between  Muskrat  river,  east,  to  Renfrew.  T.  <&  W.  M.  to  construct 
same  next  spring  for  C.  C.  R.  Co.,  to  be  equal  to  5  boards  6  inches  wide,  and 
posts  7  and  8  feet  apart,  for  91.25  per  rod,  company  to  furnish  cars  for  lum- 
ber."   Signed  "T.  A  W.  M..'»  and  *'A.  B.  P." 

F.  controlled  nine-tenths  of  the  stock,  and  publicly  appeared  to  be  'and 
was  understood  to  be,  and  acted  as,  managing  director  or  manager  of  the 
company,  although  be  was  at  one  time  contractor  for  the  building  of  the 
whole  road.  T.  A  W.  M.  built  the  fence  and  the  C.  C.  R.  Co.  have  had  the 
benefit  thereof  ever  since.  The  case  was  tried  before  Patterson,  J.  and  a  jury 
and  on  the  evidence,  in  answer  to  certain  questions  submitted  by  the  judge 
the  jury  found  that  T.  A  W.  M.,  when  they  contracted,  considered  they  were 
contracting  with  the  company  through  F.,  and  that  there  was  no  evidence 
that  the  company  repudiated  the  contract  tUl  the  action  was  brought,  and 
that  the  payments  made  were  as  money  which  the  company  owed,  not  money 
which  they  were  paying  to  be  charged  to  F.,  and  a  general  verdict  was  found 
for  T.  A  W.  M.  for  f  12,218.61. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  (affirming  the  judg- 
ment of  the  court  below)  that  it  was  properly  left  to  the  jury  to  decide 
whether  the  work  performed,  of  which  the  C.  C.  R.  Co.  received  the  benefit, 
was  contracted  for  by  the  company  through  the  instrumentality  of  F.,  or 
whether  they  adopted  and  ratified  the  contract,  and  that  the  verdict  could 
not  be  set  aside  on  the  ground  of  being  against  the  weight  of  evidence; 
(Ritchie,  C.J.  and  Taschereau,  J.,  dissenting,  on  the  ground  that  there  was  no 
evidence  that  F.  had  any  authority  to  bind  tne  company,  T.  A  W.  M.  being 
only  sub-contractors,  nor  evidence  of  ratification.)  2.  That  although  the 
contract  entered  into  by  F.  for  the  company  was  not  under  seal,  the  action 
was  maintainable. 

Canada  Gantval  Railway  Company  t.  Harray—viii.  818. 
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[In  this  case  the  Jndioial  Committee  of  the  Privy  Coanoil  refoaed  leave 
to  appeal. 

Application  refased  on  the  groond  that  the  qaestion  raised  involved  no 
issoe  except  an  issue  of  fact;  and  that  the  jndj^es  below  had  differed  upon  a 
qoestion  of  fact  in  regard  to  an  ordinary  contract*  of  employment  did  not 
seem  to  be  any  reason  for  permitting  an  appeal,  having  regard  to  the  terms 
of  the  statute  which. now  regulates  these  appeals. 

Their  Lordships  also  stated  that  they  were  desirous  in  this  case  **  to  lay- 
down  the  rule  that  they  will  in  future  expect  parties  who  are  petitioning  for 
leave  to  bring  an  appeal  before  this  Board  to  state  succinctly,  but  fully,  in. 
their  petition  the' grounds  upon  which  they  make  that  demand.  They  cer- 
tainly expect  that  parties  will  confine  themselves  in  future  to  the  petition,, 
and  will  not  wander  into  extraneous  matter,  such  as  the  record  and  proceed- 
ings, over  which  this  Board,  until  an  appeal  is  permitted  and  the  papers  are- 
sent  to  England  by  the  proper  authorities,  have  no  control,  and  which  they 
cannot  accept  on  an  ex  parte  statement,  which  an  application  of  this  kind  is."* 

8.  1pp.  Cases  674.~-80th  June,  1883. 

7.    To  pledge  moneys  by  a  debtor — Validity  of — Articles  1966 y. 
1969, 1970,  a  0. 

G.,  in  1878,  being  unable,  on  account  of  depression  in  business,  to  meet 
his  liabilities,  applied  to  his  creditors  for  an  extension  of  time  for  the  pay- 
ment of  their  claims,  showing  a  surplus  of  96,000,  after  deduction  of  his  bad 
debts.    The  creditors  consented  to  grant  his  request,  and  agreed  to  accept 
G.*s  notes  at  4,  8,  12  and  16  months,  on  condition  that  the  last  of  them 
should  be  endorsed  to  their  satisfaction.     N.  (the  respondent)  agreed  to> 
endorse  the  last  notes  on  condition  that  G.  should  deposit  in  a  bank  in  hia 
(N.'s)  name  975  per  week  to  secure  him  for  such  endorsation,  and  G.  signed 
an  agreement  to  that   effect.    'Thereupon   N.  endorsed    G.*8  notes  to   an 
amount  of  over  94,000,  and  they  were  given  to  G.'s  creditors.    On  Slst  July, 
1879,  G.,  after  having  deposited  92,007.87  in  N.'s  name  in  the  Yille  Mari& 
Bank,  failed,  and  N.  paid   the   notes   he  had  endorsed,  partly  with  the 
92,007.87.    B.,  as  assignee  of  G.,  brought  an  action  against  N.,  claiming  that- 
the  payments  made  to  N.  by  G.  were  fraudulent,  and  praying  that  the  money 
BO  deposited  might  be  reimbursed  by  N.  to  B.,  for  the  benefit  of  all  G.'s 
creditors. 

Heldy  (affirming  the  judgment  of  the  Court  of  Queen's  Bench,  Bitchie, 
C.J.  and  Foumier,  J.,  dissenting),  that  the  arrangement  between  G.  and  N. 
by  which  the  moneys  deposited  in  the  bank  by  G.  became  pledged  to  N., 
was  not  void  either  under  the  Insolvent  Act  or  the  Civil  Code ;  there  was^ 
no  fraud  on  the  creditors,  nor  such  an  abstraction  of  assets  from  creditora 
as  the  law  forbids,  but  a  proper  and  legitimate  appropriation  of  a  portion  of 
G.*s  assets  in  furtherance  and  not  in  contravention  of  the  rights  of  the^ 
creditors,  giving  at  the  most  to  the  surety  a  preferential  security  which 
could  not  be  said  to  have  been  in  contemplation  of  insolvency  or  an  unjust. 
preference. 

Beansoleil  y.  Mormand.—ix.  711. 
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8.  With  Government  of  Canada  for  continuous  possession  of  rail- 

road— Construction  of. 

See  PETITION  OF  RIGHT,  16. 

9.  For  advances  to  get  out  timber. 

See  LIEN,  2. 

10.  Affreement  to  insure  skip  to  amount  of  advan-ces  —  37  V, 

c,  IB,  (Q.) — Continuance  of  cause  under,  so  as  to  suspend 
prescription. 

Appeal  from  a  jadgment  of  the  Court  of  Qaeen*B  Bench  for  Lower 
Canada  (appeal  side)  reversing  a  judgment  rendered  by  the  Superior  Court, 
at  Quebec,  on  the  19th  of  May,  1883,  condemning  the  respondents,  as  repre* 
sentatives  of  the  late  firm  of  George  Burns  Byrnes  <fe  Co.,  to  pay  the  appellant 
a  sum  of  9t20,491.74,  with  interest  from  the  13th  of  July,  1876,  and  oosts. 
The  claim  arose  out  of  an  alleged  breach  of  contract  by  Symes  A  Co.,  in  not 
insuring  according  to  agreement  to  the  full  extent  of  their  advances  thereon 
the  ship  "  Empress  Eugenie,**  belonging  to  the  appellant,  the  loss  of  which 
entailed  upon  him  heavy  damages.  The  facts  of  the  case  may  briefly  be 
stated  as  follows :  —  For  several  years  previous  to  1857,  the  firm  of  Symes 
A  Co.  had  large  dealings  with  the  appellant,  consisting  principally  in  advances, 
which  they  made  to  the  appellant  on  the  security  of  ships,  which  the  latter, 
a  shipbuilder,  constructed  and  disposed  of  through  them.  During  the 
course  of  such  transactions,  on  the  18th  of  August,  1854,  the  appellant  assigned 
to  Symes  A  Co.  the  ship  **  Empress  Eugenie,*'  together  with  the  freights  and 
earnings  of  the  vessel,  for  £18,500,  in  trust,  to  sell  her  at  such  time  and  place 
as  they  might  judge  best ;  to  receive  the  price  and  earnings  thereof ;  and  out 
of  the  moneys  arising  from  such  sale,  freight,  earnings  or  hire,  or  otherwise 
coming  into  their  hands  on  account  of  thfe  appellant,  to  retain  so  much  thereof 
to  pay  the  said  sum  of  £18,500,  and  all  other  sums  then  due  to  them  by  the 
appellant,  or  which  they  might  thereafter  pay,  lay  out  or  advance  for  him,  and 
all  other  moneys  due  for  charges,  expenses,  interest  and  commission,  as  speci- 
fied in  the  deed.  It  was  also  stipulated  in  the  deed  that  the  said  vessel  and 
her  freights  should  at  all  times  be  kept  insured  by  the  said  George  Burns  Symes 
A  Co.  to  at  least  the  full  amount  of  the  advances  made  by  them  in  respect 
thereof,  and  to  such  further  reasonable  amount  as  the  appellant  might  see  fit, 
the  premiums  of  such  insurances  to  be  deducted  from  the  moneys  arising  out 
of  the  premises. 

The  "  Empress  Eugenie*'  left  the  port  of  Quebec  for  Liverpool  with  a 
full  cargo,  but  owing  to  the  depressed  state  of  the  market  she  could  not  be 
sold,  and  it  was  agreed  that  she  should  be  classed  and  coppered,  in  order  that 
she  might  be  run  with  freight  until  a  more  favorable  opportunity  occurred  to 
dispose  of  her.  While  the  vessel  was  at  Liverpool  expenses  were  incurred  by 
Symes  A  Co.,  with  the  assent  of  the  appellant,  to  the  amount  of  941,003.67  for 
classing  and  coppering  the  vessel,  as  well  as  for  discharging  and  loading  her. 
In  the  meantime  Symes  A  Co.  received  922,001.29  for  freight  earned  by  the 
'*  Empress  Eugenie'*  on  her  voyage  to  Liverpool,  and  sums  derived  from  other 
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soansee,  amonnting  in  all  to  HSf882.86t  which,  aoooMiing  to  the  deed  of  the 
18th  of  Angxiflt,  1854,  they  were  entitled  to  place  to  the  credit  of  their  advances 
on  the  "  Empress  Eugenie."  The  vessel,  after  being  classed  and  coppered, 
was  insured  for  168,000,  and  left  Liverpool  in  destination  for  the  port  of 
Quebec  with  a  cargo,  the  freight  of  which  was  valued  at  97,600,  and  insured  for 
that  sum.  She  was  lost  on  her  voyage.  Byrnes  Ss  Co.  credited  the  amount 
received  to  the  appellant,  and  in  1857  they  brought  an  action  against  him  for 
a  balance  of  £2,929  48.  9d.  on  their  general  account. 

The  appellant  contested  the  account,  and  pleaded  that  Bymes  A  Co.  had 
neglected  to  insure  the  "  Empress  Eugenie"  to  the  full  extent  of  their  advances, 
and  that  he  had  thereby  lost  a  large  sum  of  money,  exceeding  the  amount 
which  they  claimed  from  him  and  which  was  thereby  oompeosated,  and  he 
prayed  that  the  action  be  dismissed.  The  appellant  made  no  incidental 
demand. 

In  1873,  while  the  case  was  still  pending,  the  record  was  destroyed  by  the 
burning  of  the  Quebec  court  house.  More  than  two  years  after,  the  appellant 
petitioned  under  the  Quebec  Statute  37  Y.  o.  15,  for  leave  to  recommence  the 
proceedings,  which  was  granted  to  him,  and  he  instituted  the  present  action 
against  the  respondent  as  representing  George  Burns  Symes  and  David 
Douglas  Young,  who  had  composed  the  late  firm  of  Symes  &  Co.,  and  were 
then  deceased. 

The  majority  of  the  Court  of  Queen's  Bench  for  Lower  Canada  were  of 
opinion  that  the  demand  of  the  appellant,  not  having  been  made  in  the  first 
case,  could  not  be  deemed  to  be  a  recommencing  of  the  cause  or  proceeding 
of  which  the  record  was  burned  within  the  meaning  of  37  V.  c.  15  (Q.),  and 
was  not  a  continuance  of  said  cause  or  proceeding  so  as  to  suspend  prescrip- 
tion within  the  meaning  of  sections  7  and  21  of  that  Act.  But  the  court  did 
not  consider  it  necessary  to  enter  into  the  consideration  of  the  question  of 
prescription,  preferring  to  rest  their  judgment  on  the  broader  ground  that 
the  respondents  were  only  bound  to  insure  for  the  amount  of  their  claim. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  Per  Ritchie,  C.  J.,  and 

Strong  and  Gwynne,  JJ.,  affirming  the  judgment  of  the  Court  of  Queen*s 

Bench,  (Foumier  and  Henry,  JJ.,  dissenting),  that  the  amount  for  which 

Symes  A  Co.  were  bound  to  insure  the  ship  under  the  agreement  was  the 

amount  of  any  balances  which  at  any  time  might  be  due  to  them  by  appellant 

for  moneys  paid  or  laid  out  and  expended  by  them  on  account  of  appellant 

with  reference  to  the  ship,  vis.,  for  the  amount  of  moneys  for  which  the  ship 

was  liable  to  them  under  the  deed,  and  not  for  the  cost  of  said  ship,  or  the 

aggregate  amount  of  all  advances  whioh  they  might  have  made,  irrespective 

of  the  sums  received  by  them  to  be  applied  on  account  of  such  advances. 

Appeal  dismissed  with  costs. 

Oingras  y.  Symes.— 12th  January,  1885. 

11.  ConstntfCtion  of — Estoppel — Misrepresentation. 

G.  M.,  a  man  of  education,  well  acquainted  with  commercial  business, 
executed  a  bond  to  pay  certain  sums  of  money,  in  certain  events,  to  the 
Merchant's  Bank  of  Canada.  By  an  agreement,  bearing  even  date  with  the 
bond,. it  was  Moited  inter  aHa  that,  in  consideration  of  a  mortgage  granted  to 
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the  bank  by  M.  Bros.  A  Co.,  the  bank  had  agreed  to  make  further  adyances  y\ 

to  M.  Bros.  A  Co.,  joint  obligors  with  G.  M.,  and  parties  to  the  agreement, 
and  that  the  agreement  was  eiceoated  to  seonre  the  bank  in  case  there 
shonld  be  any  deficiency  in  the  assets  of  the  firm,  or  in  the  value  of  the 
property  comprised  in  said  mortgage,  and  to  secure  the  bank  from  ultimate- 
loss.  The  agreement  contained  also  a  proviso  that  if  the  firm  should  well 
and  truly  pay  their  indebtedness,  then  the  bond  and  agreement  should 
become  wholly  void.  In  a  suit  brought  upon  the  said  agreement  against 
G.  M.,  alleging  a  deficiency  in  the  assets  of  the  firm  and  indebtedness  to  the 
bank,  G.  M.  pleaded  that  the  agreement  had  been  executed  by  him  on  repre-  i 

sentation  made  to  him  by  one  of  his  co-obligors  that  it  was  to  secure  the^  | 

bank  against  any  loss  which  might  arise  by  reason  of  the  refraining  from  i 

the  registration  of  the  mortgage,  or  by  reason  of  any  over- valuation  of  the 
property  embraced  in  the  mortgage,  and  not  otherwise.  The  bank,  the 
plaintiffs,  made  no  representations  whatever  to  the  defendants. 

Held,  affirming  the  judgment  of  the  Chancery  Division  of  the  High 

Court  of  Justice  for  Ontario  (Gwynne,  J.,  dissenting),  that  G.  M.  was  bound  by 

the  execution  of  the  documents,  and  was  liable  upon  them  according  to  their 

tenor  and  effect. 

Hoffatt  T.  Herohanti  Bank  of  Canada.^xi.  46. 

[The  Judicial  Committee  of  the  P.  C.  refused  leave  to  appeal  in  this  case.] 

12.  Between  agent  of  vendor  and  purchaser — Delivery  of  deed — 

Agent  exceeding  authority. 

See  AG£NT,  11. 

13.  Agreement  with  municipality — Constiruction  of  tramway — 

Tradition  engine — Agreem^ent  to  withdraw  and  discontinue 
use — Includes  steam  engine. 

An  agreement  was  entered  into  under  the  authority  of  an  Act  of  the 
Legislature  of  Ontario,  between  the  municipality  of  York  and  the  Toronto 
Gravel  Boad  Co.,  for  a  right  to  construct  a  tramway  from  their  gravel  pits  ta 
the  city  of  Toronto.  One  of  the  clauses  of  the  agreement  was  as  follows  :— 
**  So  soon  as  this  agreement  shall  have  been  ratified  by  the  said  corporation,, 
the  said  company  shall  forthwith  withdraw  their  said  traction  engine  from 
the  public  highway  of  the  said  county,  and  shall  discontinue  the  use  and 
employment  of  the  said  traction  engine,  or  of  any  other  traction  engine,  upon 
or  along  such  public  highways."  The  company  claimed  the  right  to  put  steam 
engines  upon  the  road,  over  such  public  highway,  notwithstanding  the  above 
clause  in  their  agreement. 

Held,  (affirming  the  judgment  of  the  Court  of  Appeal,  11  Out.  App. 
R.  765)  that  the  use  of  steam  engines  was  an  infraction  of  the  said  clause. 
Toronto  OraTel  Road  Co.  t.  Coonty  of  York.— 16th  Nov.  1885.— xii.  517. 

14.  To  purchase  railway — Contract  for  hire — Rolling  stock — Refer- 

ence to  arbitration — R.  S.  O.  c.  50,  s.  189. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  89* 
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15.  street  railway — Provision  in  by-law  and  agreement  pursuant 

thereto  for  assuming  ownership  by  corporation  of  city  upon 
giving  six  months  previous  notice,  construction  of. 

See  CORPORATIONS,  89. 

16.  Written  instiniment — Collateral  parol  agreement — Admissi- 

bility of  evidence  of — Work  and  labor — Security — Lien. 

By  an  af;ree!nent  in  writing  B.  contracted  to  out  for  A.  a  quantity  of  wood 
and  haol  and  deliver  the  same  at  a  time  and  to  a  place  mentioned,  B.  to  pay 
for  the  same  on  delivery.  The  agreement  made  no  provision  for  seonring  to  A. 
the  payment  of  his  labor,  bat  when  it  was  drawn  np  there  was  a  verbal  agree- 
ment between  the  parties  that  in  default  of  payment  by  B.  the  wood  conld  be 
held  by  A.  as  security  and  be  sold  for  the  amount  of  his  claim. 

Held,  reversing  the  judgment  of  the  court  below,  Henry,  J.,  dissenting, 

that  evidence  of  this  verbal  agreement  was  admissible  on  the  trial  of  an  action 

of  replevin  for  the  wood  by  an  assignee  of  A.,  and  that  its  effect  was  to  give  B. 

a  lien  on  the  wood  for  the  amount  due  him. 

Byen  t.  HoHiUan.— xv.  194.. 

17.  Agreement  between  two  persons  to  buy  mining  land  on  specu- 

lation— Renewal  of  agreement  from  time  to  time — Secret, 
agreement  with  third  person  by  one  partner — Relation  back 
of  sale  to  date  of  first  agreement. 

See  PARTNERSHIP,  11. 

18.  User  of  land — Way  of   necessity — License — Construction   of 

agreement. 

See  EASEMENT,  6. 

19.  Written  agreement — Intoxication  of  party  executing — Consid- 

eration. 

See  EVIDENCE,  6. 

20.  To  operate  lines  of  telegraph — Trovhle  de  droit — ^Lessor  and 

lessee — Claim  for  reduction  of  rent — ^Trespass — Arts.  1612, 
1614, 1618,  C.  C. 

See  LEASE,  12. 

21.  To  manage  tug  on  commission — Special  contract  for  rescue  of 

tug — ^Action  by  agents  of  owner  for  salvage. 

See  MARITIME  COURT  OF  ONTARIO,  7. 

22.  Mannfactv/re  of  patented  articles — Svbstitution  of  new  agree- 

ment  for — Evidence. 

B.  was  the  patentee  of  a  machine  called  the  Windsor  loom,  for  making 
skirtings,  etc.,  and  in  1884,  she  entered  into  an  agreement  with  the  defendant 

0A8.  DIG. — 2 
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oompany  to  supply  them  with  the  loome,  oa  which  they  were  to  m&niifftctnre 
the  goods  and  pay  a  royalty  of  one  cent  a  square  yard  thereon,  the  minimum 
sum  for  such  royalty  to  he  960  a  month.    The  patent  of  B.  was  to  expire  m 
1891.     Prior  to  this  agreement,  in  180S,  B.  had  granted  to  P.,  the  head  of  the 
defendant  company  a  license  to  manufacture  hlankets  under  another  patent  for 
a  like  royalty.    These  agreements  were  carried  out  until  1887.    In  the  mean- 
time B.  had  patented  another  device  for  making  hlankets,  and  considerable 
•correspondence  had  taken  place  between  her  and  the  company  with  regard  to 
the  manufacture  of  the  latter  patented  article,  and  thA  company,  who  had 
been  unable  to  sell  the  skirtings,  offered  to  take  both  patents  for  a  year,  paying 
therefor  91,000  royalty,  which  B.  accepted.    At  the  end  of  the  year  B.  claimed 
that  the  original  agreement  was  still  in  force  and  was  to  continue  until  the 
-patent  expired,  and  she  brought  an  action  for  royalties  due  her  under  the  same. 
Held,  reversing  the  judgment  of  the  Court  of  Appeal  for  Ontario,  Tas- 
•chereau,  J.,  dissenting,  that  the  correspondence  and  other  evidence  showed  that 
the  agreement  made  in  1887  was  in  substitution  for  and  superseded  the  original 
agreement,  and  B.  had  no  right  to  claim  any  royalty  under  the  latter. 

PenmaJi  H&nofaetiiriiig  Go.  t.  Broadheul.— June  28, 1802*^xxi. 

23.  Fire  Insurance — Insurable  interest — Property  in  Goods — C!on- 
struction  of  agreement  to  cut  ice — Statement  in  application 
— Warranty  or  representation — Breach  of  condition — Evi- 
dence. 

See  IN8URANCB,  FIRE,  37, 
CONTRACT. 

Amendment — Right  to  order,  under  Administration  of  Justice  Act 
Ont.  sec  50. 

See  MORTGAGE,  9. 

2.    Power  of  Supreme  Court  as  to. 

See  CONTRACT.  14. 

3;  Of  pleadings — Motion  for,  rejected  by  Superior  Court,  L.  C. — 
Insufficiency  of  affidavit — ^Procedure — Refusal  of  Supreme 
Court  to  interfere. 

See  JURISDICTION,  85. 

4.  Of  pleadings,  by  Supreme  Court,  to  make  them  conform  to 

Evidence. 

See  LICENSE,  7. 

5.  Of  case  on  appeal  to  Supreme  Court. 

See  PRACTICE  OF  SUPREME  COURT. 

Amiables  Compositeurs — Submission  to — ^Award — Finality  of — 
Art  1346,  C.  C.  P. 

89e  ARftlTAATDON  AND  AWARD,  84. 
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Annuities — Sale  of  corpxis  to  pay. 

St€  WILL,  5. 

Appeal — Jurisdiction  of  Supreme  CJourt  of  Canadq.  in. 

See  JURISDICTION. 

2.  Court  of,  right  of,  to  entertain  question  not  raised  at  the  trial. 

See  WILL,  2. 

3.  Objection  not  raised  by  pleadings — Not  open  on  appeal. 

See  BENEFIT  SOCIETY. 

4.  On  questions  of  fact — Conflicting  evidence — Duty  of  Appellate 

Court. 

Held,  where  a  disputed  fact,  involving  nautical  queetions,  is  raised  by 
an  appeal  from  the  judgment  of  the  Maritime  Court  of  Ontario,  as  in  the 
case  of  a  colliBion,  the  Supreme  Court  will  not  reverse  the  decree  of  the  judge 
of  the  court  below,  merely  upon  a  balance  of  testimony. 

The  Pieton.— iv.  648. 

5.  Held,  a  court  of  appeal  should  not  reverse  the  finding  upon  matters  of 
faek  of  the  judge  who  tried  the  cause  and  had  the  opportunity  of  observing 
the  demetoior  of  the  witnesses,  unless  the  evidence  be  of  such  a  character  as 
to  convey  to  the  mind  of  the  judges  sitting  on  the  appellate  tribunal  the 
irresistible  conviction  that  the  findings  are  erroneous.    Per  Gwynne,  J. 

Ryan  y.  Ryan.— v.  4o6. 

6.  Held,  where  there  is  a  direct  conflict  of  testimony,  the  finding  of  the 
Judge  at  the  trial  must  be  regarded  as  decisive,  and  should  not  be  overturned 
in  appeal  by  a  court  which  has  not  had  the  advantage  of  seeing  the  witnesses 
and  observing  their  demeanour  while  under  examination.    Per  Strong,  J. 

Oraaeett  y.  Carier.—x.  105. 

7.  Held,  a  court  of  Appeal  ought  not  to  differ  from  court  belpw  on  a  matter 

of  discretion,  unless  it  is  made  absolutely  dear  that  such  discretion  has  been 

wrongly  exercised.    Per  Bitohie,  C.J. 

Jonet  V.  Tack.— xi.  197. 

8.  Held,  where  questions  to  be  decided  by  court  of  first  instance  were  purely 
ol  faot»  its  judgment  should  be  affirmed. 

See  APPEAL,  20,  66. 

ABBITRATION  AND  AWABD,  18. 

ELECTION,  19, 19,  30. 

EVIDENCE,  68. 

BAIL  WAYS  AND  BAIL  WAY  COMPANIES,  28. 

TBUSTS  AND  TBUBTEES,  23. 

WILL,  7. 
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Appeal — Contintied, 

9.  Where  verdict  affirmed  by  two  courts  on  the  weight  of  evidence^ 

the  second  appellate  court  should  not  interfere. 

See  EVIDENCE,  21. 

HUSBAND  AND  WIFE,  7. 
BALE  OF  GOODS,  14. 
[See  Allen  v.  Quebec  Warehouu  Co,,  12  App.  Oases  101.] 

10.  Additional  objection  to  award  cannot  be  taken  on  appeal. 

See  ABBITBATION  AND  WABD.  8. 

11.  Docvuments  not  proved  or  produced  at  trial — Inadmiaaihle  on 

appeal. 

Held,  that  a  doonment  which  has  not  been  proved  nor  prodaoed  at  the 
trial  cannot  be  relied  on  or  made  part  of  the  case  in  appeal. 

Lionaii  y.  MoUob*i  Bank.— z.  526. 
MontFeal  Loan  and  Mortgage  Co.  y.  Faatenz.— iii.  411- 

12.  Per  saltum,  when  allowed. 

See  PRACTICE  OF  8UPBEME  COUBT. 

13.  In  criminal  cases. 

See  CBIMINAL  APPEAL. 

14.  In  controverted  elections. 

See  ELECTION. 

15.  From  Maritime  Court  of  Ontario. 

See  MABITIME  COUBT  OF  ONTABIO. 

16.  Where  new  trial  ordered. 

See  JUBISDICTION.  89. 

17.  Direct  from  Equity  Court— C.  S,  C,  c,  J 35,  8,  26 — Special  cir- 

cumatances  —  Practice  —  Judgraent  of  Privy  Council — 
Repayment  of  costs. 

An  appeal  came  before  the  Supreme  Court,  by  consent,  from  the  deoisioa 
of  the  Judge  in  Equity  of  New  Brunswick,  without  an  intermediate  appeal  to- 
the  Supreme  Court  of  the  province,  and,  after  argument,  was  dismissed.  The 
judgment  of  the  Supreme  Court  was  subsequently  reversed  by  the  Privy 
Council,  and  the  case  sent  back  to  the  Judge  in  Equity  to  make  a  decree. 
The  plaintiffs  being  dissatisfied  with  the  decree  pronounced  by  the  Judge  in 
Equity  applied  for  leave  to  appeal  direct  under  B.  S.  C.  c.  185,  s.  26,  there- 
from. 

Hold,  Tasohereau  and  Gwynne,  JJ.,  dissenting,  that  under  the  circum- 
stances of  the  case  such  leave  should.be  granted. 

Where  a  judgment  of  the  Supreme  Court  of  Canada  has  been  reversed 
by  the  Privy  Council  the  proper  manner  of  enforcing  the  judgment  of  the 
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Appeal — Continued. 

Privy  Coanoil  is  to  obtain  an  order  making  it  a  rale  of  the  Supreme  Court  of 
Canada. 

Where  each  judgment  of  the  Privy  Council  was  made  a  rule  of  oourt,  the 

oourt  ordered  the  repayment  by  one  of  the  parties  of  oosts  reoeived  pursuant 

to  the  judgment  so  reversed. 

Lewln  Y.  Howe.— ^ziv.  723. 

18.  Death  of  party  —  Suggestion — Judgment  nunc  pro   tv/no— 

Solicitor — Authority  to  bind  client. 

Where  the  losing  party  in  a  suit  died  after  verdict  and  before  judgment 
on  a  rule  for  a  new  trial,  and  judgment  nunc  pro  tunc  was  entered,  by  order  of 
a  judge,  as  of  a  day  prior  to  his  death  and  a  suggestion  of  the  death  entered 
on  the  record,  the  court  refused  to  qaash  an  appeal  by  his  executors. 

A  promise  of  indemnity  to  the  sheriff  by  an  attorney  is  binding  on  his 
client  where  the  attorney  had  the  conduct  of  the  suit  in  the  course  of  which 
such  promise  was  made  and  the  sabsequent  acts  of  the  client  showed  that 
he  had  adopted  the  attorney's  proceedings. 

[Affirming  the  judgment  of  the  Supreme  Court  of  New  Brunswick,  25 

N.  B.  Bep.  196.J 

Moirhead  t.  Shippeir.— Nov.  8, 1886.— ziv.  785. 

19.  Petition  of  right — 4^  V,  c.  27  (Q.) — Appeal  to  Supreme  Cowrt 

of  Canada. 

The  provisions  of  the  Supreme  and  Exchequer  Courts  Acts  relating  to 
appeals  from  the  province  of  Quebec,  apply  to  cases  arising  under  the  Petition 
of  Bight  Act  of  that  province,  46  Y.  c.  27. 

McOreeTy  t.  The  Queen— Nov.  8, 1886.— xiv.  785. 

20.  Questions  of  fact — Petition  of  Right  Act,  (P.Q.) 

Where  a  judgment  appealed  from  la  founded  wholly  upon  questions  of  fact 
the  Supreme  Court  of  Canada  will  not  reverse  it  unless  convinced,  beyond  all 
reasonable  doubt,  that  such  judgment  is  clearly  erroneous. 

Judgment  of  the  Court  of  Queen's  Bench  for  Lower  Canada,  appeal  side, 
affirmed. 

This  was  a  case  instituted  under  the  Petition  of  Bight  Act  of  the  Province 
of  Quebec  and  the  court  affirmed  its  ruling  in  McQreevy  v.  The  Queen,  {see 
Appeal,  19)  that  the  provisions  of  the  Supreme  and  Exchequer  Courts  Act 
relating  to  appeals  from  the  Province  of  Quebec  apply  to  such  cases. 

Arpin  Y.  The  Queen,- Deo.  7, 1886.--ziv.  786. 

21.  Award  of  official  arbitrators — 42  V.  c.  8,  s.  38 — Bight  to  review 

award  of  arbitrators  on  appeal. 

See  ARBITRATION  AND  AWARD,  18. 

.22.  No  appeal  to  the  Supreme  Court  in  proceedings  by  quo  wa/r- 
ranto. 

See  QUO  WARRANTO. 
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Appeal —  Continued, 

^3.  Master's  report — Excess  of  authority, 

A  deoiaion  of  the  Supreme  Court  of  Nova  Scotia,  19  N.  S.  Rep.  841,  oon- 

firminff  the  report  of  a  master  on  a  reference,  reversed  on  the  ground  that  the 

master  had  exceeded  his  authority  and  reported  on  matters  not  referred  to 

hinif 

DonU  T.  MellMlth.— May  2,  1887.— xiv.  789. 

24.  S.  &  E.  C.  Act,  8.  29  (by-Proc^s  Verbal  by  Municipal  Council 
ordering  improvement  of  road — Future  Bighta. 

See  CORPORATIONS,  37. 

26.  Capias — Petition  to  be  discharged — Final  judgment  in  a  judicial 
proceeding. 

See  JURISDICTION,  52. 

26.  Appeal  direct  from  Divisional  Court  of  Ontario — Special  cir- 

cumstances— Decision  of  Court  of  Appeal  on  abstract  ques- 
tion of  law— S.  &  E  C.  Act,  R.  S.  C.  c  135,  a  26. 

See  PRACTICE  OF  SUPREME  COURT,  12. 

27.  Notice  of — RvZes  of  Maritime  Court — Effect  of — R.  S.  C.  c,  137, 

ss.  18  and  19 — Judgment  of  Surrogate — Pronouncing  of — 
Entry  by  Registrar. 

Rale  269  of  the  rules  of  the  Maritime  Court  of  Ontario  requires  notice  of 
appeal  from  a  decision  of  that  court  to  the  Supreme  Court  of  Canada  to  be 
given  within  fifteen  days  from  the  pronouncing  of  such  decision.  A  judgment 
of  the  Maritime  Court  was  handed  by  the  surrogate  to  the  registrar,  but  not 
in  open  court,  and  was  not  drawn  up  and  entered  by  the  registrar  for  some 
time  after. 

Held,  Taschereau,  J.,  dubitantet  that  notice  of  appeal  within  fifteen  days 
from  the  entry  of  such  judgment  was  sufficient  under  the  said  rules. 

Qiueret  is  such  rule  269  intra  viret  of  the  Maritime  Court  ? 

Robertfton  t.  Wigle.— zv.  914. 

[But  see  now  54-55  V.  c.  29  (D.)  transferring  the  jurisdiction  of  the  Mari- 
time Court  of  Ontario  to  the  Exchequer  Court  of  Canada.] 

28.  Contempt  of  Court— Discretion— R  S.  C.  c  136,  a  24  (ay- 

Final  judgment. 

See  JURISDICTION,  58. 

29.  Action  for  balance  of  one  of  several  money  pajrments  of  $2,000 

each— Future  Rights  not  bound— S.  &  E.  C.  Act,  R  S.  C. 
c  135,  8.  29,  s-s  (6) — No  jurisdiction. 

See  JURISDICTION,  54. 
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Appeal — Continued . 

30.  C!onteinpt .  of  court  —  Constructive  contempt  —  Discretion  of 

court — Prejudice  to  suitor — Locu8  standi — Jurisdiction — 
S.  &  E.  C.  Act,  R.  S.  C.  c.  185,  s.  24,  (a) ;  s.  26,  s-a  1 ; 
a  27. 

See  JURISDICTION,  65. 
CONTEMPT,  5. 

31.  Right  of  appeal,  P.  Q. — Amount  in  controversy — S.  &  E.  C.  Act^ 

R  S.  C.  c.  135,  s.  29,  construction  of — Jurisdiction. 

See  JURISDICTION,  66. 

32.  Right  of  appeal,  P.  Q. — Amount  in  controversy — Judicial  deposit 

by  insurance  company — Rival  claims  as  to  same — S.  &  E.  C. 
Act,  R.  S.  C.  c  135,  s.  29. 

See  JURISDICTION,  67. 

33.  Habeas  corpus  case — First  step,  the  filing  of  the  case  in  appeal 

with  the  Registrar. 

See  JURISDICTION,  68. 

34.  Right  of  appeal,  P.  Q. — Special  assessment  for  drain  by  munici- 

pality— Exemption — Educational  institution — Future  rights 
— S.  &  K  C.  Act,  R.  S.  C.  c.  135,  s.  29  (6). 

.  See  ASSESSMENT  AND   TAXES,  18. 
JURISDICTION.  59. 

36.  Right  of  appeal,  P.  Q.— S.  &  E.  G  Act,  R.  S.  C.  c.  135,  s.  29  (6)— 
Ferry — Interference  with — Future  rights. 

See  JURISDICTION,  60. 

36.  Security  for  costs — Right  to  benefit  of — Capias — ^Bail,  order 

for  discharge  of — A  matter  of  practice  in  discretion  of  court 
below — Jurisdictioa. 

See  JURISDICTION,  61. 

37.  Expropriation  of  land  —  Order  by  judge  in  chambers  as  to 

moneys  deposited — S.  &  E.  C.  Act,  R.  S.  C.  c.  135,  s.  28 — 
43  V.  c  9,  a  9,  s-s.  31 — Persona  designata — R.  S.  C.  c  109, 
s.  88,  s-ss.  26  and  31. 

See  JURISDICTION,  62. 

38.  Motion  for  new  trial — Refusal  of  Court  of  Appeal  to  interfere, 

the  circumstances  being  peculiar — Jurisdiction — S.  &  K  C. 
Act,  R.  S.  C.  c  135,  s.  24  (d)  -Costs. 

See  JURISDICTION,  63. 
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Appeal — Contimud. 

39.  Action  to  recover  penalties  for  bribery — R.  S.  Q.  Art  429 — 

Future  rights— S.  &  E.  C.  Act,  R  S.  C.  c  135,  s.  29  (6)— 
Collateral  matter — Jurisdiction. 

See  JURISDICTION,  64. 

40.  Railway  accident — Action  of  damages — Death  of  plaintiff — 

Abatement  of  action — Actio  personalis  moritur  cum  per- 
sond— Lord  Gampbells  Act— C.  S.  N.  B.  c.  86. 

See  ACTION,  6. 

41.  Action  for  snuxU  amount — Propriety  of  appeal  in. 

Altboagh  the  ooart  oannot  refuse  to  hear  an  appeal  in  a  case  in  which 
only  twenty-two  dollars  is  involved,  yet  the  bringing  of  appeals  for  such  trifling; 
amounts  is  objectionable  and  should  not  be  encouraged. 

McDonald  t.  OilberL— xvi.  700. 

42.  Final  judgment — Judgment  on  demurrer  to  replication  to  plea 

not  deciding  any  part  of  action  —Jurisdiction. 

See  JURISDICTION.  67. 

43.  Supreme  Court  of  the  N.  W.  T. — Appeal  from  Court  ot  Revision 

to — Origin  of  proceedings — S.  &  K  C.  Act,  R.  S.  C.  c  136, 
s.  24—61  V.  c.  37,  s.  3  (D.) 

See  JURISDICTION,  68. 

44.  Award  of  official  arbitrators — Compensation  for  land  taken  by 

expropriation — Duty  of  appellate  court. 

See  ARBITRATION  ANb  AWARD,  17. 

46.  Judgment  dismissing  petition  to  set  aside  judgment  in  action  to 
realize  mechanics'  lien — No  jurisdiction — Discretion  of 
Court  or  Judge  -S.  &  E.  C.  Act,  R.  S.  C.  c.  135,  a  24  (a)  and 
s.  27. 

See  JURISDICTION,  69. 

46.  Award  of  official  arbitrators — Expropriation — Appreciation  of 

evidence— Weight  of  evidence — Appeal  to  Supreme  Court. 

See  ARBITRATION  AND  AWARD,  18. 

47.  Action  for  partition  and  licitation  of  property — Partnership — 

PlaintifTs  interest  less  than  $2,000— S.  &  E.  C.  Act,  R.  S.  C. 
c  136,  s.  29. 

See  JURISDICTION,  70.1 
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Appeal — Continued, 

48.  Judgment  of  Q.  B.  K  C.  quashing  writ  of  appeal  as  issued  con- 

trary to  Art.  1116,  C.  C.  P. — Not  a  fined  judgment  from  which 
appeal  will  lie — Amount  in  controversy — Ss.  28  &  29  S.  &  E. 
C.  Act,  R  S.  a  c.  135. 

See  JURISDICTION,  71. 

49.  The  Ontario  Judicature  Act,  1881,  s.  43,  limiting  appeals  to  the 

Supreme  Court  is  vltra  vires  of  the  provincial  legislature. 

See  LEGISLATURE,  17. 

50.  Judgment  on  motion  for  non-suit  or  new  trial — Notice  of  appeal 

— S.  &  E.  C.  Act,  R.  S.  C.  c.  135,  ss.  41,  42  —  Extension 
of  time  for  giving  notice — Application  after  time  expired. 

See  JURISDICTION.  78. 

51.  Judgment  on  motion  for  new  trial— Construction  of— S.  &  E. 

C.  Act,  R.  S.  C.  c  135, 8. 24  (d) — Non-jury  case. 

See  JURISDICTION,  74. 

52.  Court  of  Appeal — Functions  of — Difference  between  jury  and 

and  non-jv/ry  cases. 

Held,  per  Strong  J.     An  appeal  court  exercises  different  functions  in 

dealing  with  a  case  tried  by  a  judge  without  a  jury  from  those  exercised  in  jury 

cases.    In  the  former  case  the  court  has  the  same  jurisdiction  over  the  facts  as 

the  trial  judge,  and  can  deal  with  them  as  it  chooses.    In  the  latter  the  court 

cannot  be  substituted  for  the  jury  to  whom  the  parties  have  agreed  to  assign 

the  facts  fcr  decision. 

PhoBnlx  Insuranoe  Co.  y.  MoOhee.— xviii.  61. 

See  INSURANCE.  MARINE,  80. 

53.  Jwrisdiction  —  Amount    in    controversy  —  Supreme    and 

Exchequer  Courts  Act,  c.  135,  s,  29 — Damages — Discretion 
of  court  of  first  iTistance  as  to  amount 

Where  the  plaintiff  in  an  action  for  910,000  for  damages  obtains  a  judg- 
ment in  the  Superior  Court  for  Lower  Canada  for  $2,000,  and  the  defendant 
appeals  to  the  Court  of  Queen's  Bench,  where  the  judgment  is  reduced  below 
aaid  amount  of  92,000,  the  case  is  appealable  by  the  plaintiff  to  the  Supreme 
Court,  the  value  of  the  matter  in  controversy  as  regards  bim  being  the  amount 
of  the  judgment  of  the  Superiot  Court  (Tasohereau  and  Patterson,  JJ.,  dis- 
senting;. 

The  amount  of  damages  awarded  by  the  judge  who  tries  the  case  in  his 

discretion  in  the  court  of  first  instance,  should  not  be  interfered  with  by  a 

ooort  of  appeal,  unless  clearly  unreasonable  and  unsupported  by  the  evidence, 

or  there  be  some  error  in  law  or  fact,  or  partiality  on  the  part  of  the  judge. 

Levi  ▼.  Reed,  6  Can.  S.  C.  B.  482,  and  Qingrat  v.  DetileU,  Dig.  "  Damages," 

23,  foUowed. 

GoiMtte  T.  Dun.— xviii.  222. 
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54.  Validity  of  by-law— S.  &  K  C.  Act,  R  S.  C.  c.  136,  88.  24  (g), 

29  (a)  and  (b)  and  30 — Constitutional  question  not  involved 

in  appeal — Jurisdiction. 

See  JURISDICTION,  76. 

65.  Mandamus,  proceedings  on — Interlocutory  judgment  in,  not 
appealable— S.  &  E.  C.  Act,  R  S.  C.  c.  135,  s.  24  (gr)— The 
word  "judgment"  in  that  sub-section  means  final  judgment 

See  JURISDICTION.  77. 

56.  Order  for  a  new  trial — Insufficient  answer  by  jury  to  one  of  the 

questions — Not  a  final  judgment — S.  &  E.  C.  Act,  R  S. 
C  c.  135,  ss.  24  (g)  30  and  61. 

See  JURISDICTION,  78. 

57.  Judgment  directing  petition  contesting  seizure  to  be  proceeded 

with  at  same  time  as  main  action — Not  appealable — S.  &  E. 
C.  Act,  R  S.  C.  c.  135,  ss.  24  and  28. 

See  JURISDICTION.  79. 

58.  New  trial  ordered  by  court  of  Q.  B.  L.  C.  suo  inotu  on  ground 

that  assignment  of  facts  and  answera  of  jury  insufficient — 
Not  a  final  judgment— S.  &  E.  C.  Act,  R  8.  C.  c.  135,88.24, 
27,  28,  29,  30  and  61. 

See  JURISDICTION.  80. 

59.  Application  to  judge  in  chambers  to  set  aside  a  writ  of  summons 

— Not  a  final  judgment. 

See  JURISDICTION,  81. 

60.  Questions  of  fact — Findings  of  trial  judge — Interference  with. 

Sfe  EVIDENCE,  49. 

•61.  Evidence  tendered  on  trial — Grounds  urged  for  admissibility — 
New  grounds  urged  on  appeal. 

See  EVIDENCE,  61. 

62.  Insolvent  Act  of  1875 — 40  V.  c.  41,  s.  28— Right  of  appeal  taken 

away  by. 

See  JURISDICTION,  82. 

63.  Title  to  land— S.  &  E.  C.  Act,  R  S.  C.  a  185,  a  29  (6)— Arts. 

857  and  887,  C.  C.  P.— Art.  1624,  C.  C— Jurisdiction. 

See  JURISDICTION,  88. 
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64.  Finding  of  courts  below — Questions  of  fact — Interference  with. 

See  EVIDENCE  58. 

66.  SclwitoT — BUI  of  coats — Reference  to  taxiTig  lYuxster — Pro- 
cedure. 

It  ia  doubtful  if  a  deoision  affirming  the  mafiter's  ralinf;  on  taxation  of  a 
8olioitor*s  bill  of  costs,  which  relates  wholly  to  the  practice  and  procedure  of 
the  High  Court  of  Justice  for  Ontario,  and  of  an  officer  of  that  court  in  con- 
struing its  rules  and  executing  an  order  of  reference  made  to  him,  is  a  proper 
subject  of  appeal  to  the  Supreme  Court. 

O'Donohoe  t.  Eeatty.— xix.  856. 

And  tee  SOLICITOR  AND  CLIENT,  7. 

66.  Qv£stion  of  fojct — Finding  of  trial  judge  ajffvrmed  by  Court  of 

Appeal, 

Held,  Strong,  J.,  dissenting,  that  the  questions   raised  were  entirely 

matters  of  fact,  as  to  which  the  decision  of  the  trial  judge  who  saw  and 

heard  the  witnesses,  confirmed  as  it  was  by  the  Court  of  Appeal  for  Ontario 

should  not  be  interfered  with. 

Biokford  y.  Hawkins.— xix.  862. 

67.  By-law,  repealed  before  appeal  brought  from  judgment  on 

motion  to  quash  —  Appeal  as  to    costs  —  Jurisdiction  — 
S.  &  R  C.  Act,  R.  S.  C.  c  135,  s.  21. 

See  JURISDICTION.  86. 

68.  Jurisdiction — Action  to  set  aside  a  proch-verhal  or  by-law — 

Appeal — S,  24  (g)  and  «.  29  of  the  Supreme  and  Exchequer 
Courts  Act 

The  municipality  of  the  County  of  Verohires  parsed  a  by-law  or  procH- 
verbal  defining  who  were  to  be  liable  for  the  rebuilding  and  maintenanoe  of  a 
certain  bridge.  The  municipality  of  Varennes  by  their  action  prayed  to  have 
the  by-law  or  proch-verbal  in  question  set  aside  on  the  ground  of  certain 
irregularities.  The  action  was  maintained  and  the  by-law  set  aside.  On 
appeal  to  the  Supreme  Court  of  Canada : 

Httldy  that  the  case  was  not  appealable  and  did  not  come  within  s.  29 
or  8.  24  (jf)  of  the  Supreme  and  Exchequer  Conrt-e  Act,  no  future  rights 
within  the  meaning  of  the  former  section  being  in  question,  and  the  appeal 
not  being  from  a  rule  or  order  of  a  court  quashing  or  refusing  to  quash  a  by- 
law of  a  municipal  corporation. 

Coimty  of  Yercherei  t.  The  Yillage  of  Yarennei.— xix.  865. 

69.  Jurisdiction — Future  rights — Servitude — S.  &  R  C.  Act,  R.  S.  C. 

c  135,  a  29  (6). 

See  JURISDICTION,  87. 
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70.  Expropriation  for  railway  purpoBes — B.   S.  Q.  Art.  5164,  as. 

12,  16,  17, 18,  24 — ^Award — ^Action  to  set  aside — ^Amount  in 
Controversy — Interest — Costs — Jurisdiction. 

See  JURISDICTION,  88. 

71.  Final  judgment — Specially    endorsed    writ — Order    allowing 

judgment  to  be  signed — Practice — Jurisdiction. 

See  JURISDICTION,  89. 

72.  Election  petition — Appeal — Dissolution  of  Parliament — Re- 

turn of  deposit 

In  the  interval  between  taking  of  an  appeal  from  a  decision  delivered  on 
the  8th  November,  1890,  in  a  controverted  election  petition  and  the  February 
sittings  (1891)  of  the  Supreme  Coart  of  Canada,  parliament  was  dissolved,  and 
by  the  effect  of  the  dissolatiou  the  petition  dropped.  The  respondent  subse- 
quently, in  order  to  have  the  costs  that  were  awarded  to  him  at  the  trial  taxed 
and  paid  out  of  the  money  deposited  in  the  court  below  by  the  petitioner  as 
security  for  costs,  moved  before  a  judge  of  the  Supreme  Court  in  chambers 
(the  full  court  having  referred  the  motion  to  a  judge  in  chambers)  to  have  the 
appeal  dismissed  for  want  of  prosecution,  or  to  have  the  record  remitted  to  the 
court  below.  The  petitioner  asserted  hia  right  to  have  his  deposit  returned 
to  him. 

Held,  per  Patterson,  J.,  that  the  final  determination  of  the  right  to  costs 
being  kept  in  suspense  by  the  appeal  the  motion  should  be  refused. 

Held,  also,  inasmuch  as  the  money  deposited  in  the  court  below  ought  to 
be  disposed  of  by  an  order  of  that  court  the  registrar  of  this  court  should 
certify  to  the  court  below  that  the  appeal  was  not  heard,  and  that  the  petition 
dropped  by  reason  of  the  dissolution  of  Parliament  on  the  2nd  February,  1891. 

Halton  Eleotlon  Case.    Lash  t.  Waldle.—xiz.  657. 

.  [In  this  case  the  petitioner  subsequently  moved  before  the  Supreme  Court 
of  Canada  for  an  order  directing  the  repayment  to  him  of  the  91000  and  9100 
respectively  deposited  in  the  court  below  as  security  for  costs.  The  petitioner 
shewed  that  he  had  made  an  application  to  obtain  these  moneys  to  the  Chief 
Justice  of  the  Q.  B.  D.  of  the  H.  C.  of  J.  for  Ontario,  which  application  had 
been  dismissed.  The  Supreme  Court  thereupon  declared  that  the  petition 
having  been  held  to  be  abated  by  the  Hon.  Mr.  Justice  Patterson  and  his  order 
not  having  been  appealed  from,  the  petitioner  was  therefore  entitled  to  be  paid 
the  said  sums. — 15th  March,  1898.] 

73.  Supreme  and  Exchequer  Courts  Amending  Act,  1891, 6^-66  F. 

c.  26,  s.  3 — Appeal  frova  Court  of  Review, 

By  section  8  of  the  Supreme  and  Exchequer  Courts  Amending  Act  of  1891« 
an  appeal  may  lie  to  the  Supreme  Court  of  Canada  from  the  Superior 
Court  in  Review,  Province  of  Quebec,  in  cases  which,  by  the  law  of  that 
i*rovinoe,  are  appealable  direct  to  the  Judicial  Committee  of  the  Privy  Council. 
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A  judgment  was  delivered  by  the  Superior  Court  in  Review  at  Montreal  in 
favour  of  D.,  the  respondent,  on  the  same  day  on  which^the  Amending  Act 
oame  into  foroe. 

On  an  appeal  to  the  Supreme  Court  of  Canada  taken  by  the  appellants — 

Held,  that  the  appellants  not  having  shown  that  the]jadgment  was  de- 
livered sabeequent  to  the  passing  of  the  Amending  Act  the  court  had  no 
jurisdiction. 

Quere^  whether  an  appeal  will  lie  from  a  judgment  pronounced  after  the 

passing  of  the  Amending  Act  in  an  action  pending  before  the  change  of  the 

law. 

Hoptublie  Y.  Deimarteaa.— xiz.  562. 

74.  Order  restraining  action  with  liberty  to  apply — Judicial  dis- 
cretion— Final  judgment — Jurisdiction — S.  &  |E.  C.  Act,, 
R.  S.  C.  c.  136,  as.  2  {e)  and  27. 

See  JURISDICTION,  91. 

T 5.  Leave  to  appeal — Winding-up  Act — Leave  granted  after 
a/rgwment  of  case. 

After  a  case  under  the  Winding-np  Act  was  argued,  the  appellant,  with 
the  consent  of  the  respondent,  obtained  from  a  judge  of  the  court  below  an 
order  to  extend  the  time  for  bringing  the  appeal,  and  subsequently,  before  the 
time  expired,  he  got  an  order  from  the  registrar  of  the  Supreme  Court,  sitting 
as  a  Judge  in  Chambers,  giving  him  leave  to  appeal  in  accordance  with  section 
76  of  the  Winding-up  Act,  and  the  order  declared  that  all  the  proceedings  had 
upon  the  appeal  should  be  considered  as  taken  subsequent  to  the  order  grant- 
ing; leave  to  appeal. 

Ontario  Bank  t.  Chaplin.~xx.  152. 

76.  Trust  not  expressed  in  deed — Parol  evidence  of — Enforcement 

of — Findings  of  fact  by  trial  judge  affirmed  by  full  court 
not  interfered  with  on  appeal. 

See  TRUSTS  AND  TRUSTEES,  22. 

77.  Action  for  call  of  $1,000— Future  rights— S.  &  E.  C.  Act,  R.  S.  C. 

c  136,  s.  29  (6). 

See  JURISDICTION,  92. 

78.  Tax  on  Bell  Telephone  Co.  and  on  Quebec  Gas  Co. — By-law- 


Action  to  set  aside — Jurisdiction— S.  &  K  G.  Act,  R.  S.  C. 
c.  135,  s.  24  (g), 

£[««  JURISDICTION,  98. 

79.  Acquiescence  in  judgment — Intervention  —  Abandonment  of 
appeal  by  not  appealing  to  intermediate  Court  of  Appeal. 

See  JURISDICTION,  94. ' 
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80.  Election  trial — Decision — Inferences  from  evidence. 

See  ELECTION,  44. 

81.  Acquiescence  in  judf^ment — Attorney  ad  litem,  has  no  authority 

by  agreement  with  attorney  of  opposite  party  to  bind  his 
client  not  to  appeal. 

See  JURISDICTION,  95. 

82.  Election  case — Notice  of  trial — Sufficiency  of,  under  R.  S.  C. 

c  9,  s.  31 — Not  an  objection  to  be  relied  on  in  appeal  under 
s.  50  (b)  of  said  statute. 

See  ELECTION,  46. 

88.  Jurisdiction — Action  in  disavowal — Prescription — Appear- 
ance  by  attorney — Service  ofsurriTnons — (7.  S.  L,  C,  c.  83,  s.  44* 

In  an  action  brought  in  1866  for  the  Bom  of  9800  and  interest  at  12^  per 
cent,  against  two  brothers  J.  8.  D.  and  W.  McD.  D.,  being  the  amount  of  a 
promissory  note  signed  by  them,  one  copy  of  the  summons  was  served  at  the 
domicile  of  J.  S.  D.,  at  Three  Rivers,  the  other  defendant  W.  McD.  D.,  then 
residing  in  the  state  of  New  York.  On  the  return  of  the  writ,  the  respondent 
filed  an  appearance  as  attorney  for  both  defendants,  and  proceedings  were  sus- 
pended until  1874,  when  judgment  was  taken  and  in  December,  1880.  upon  the 
issue  of  an  alicu  writ  of  execution,  the  appellant,  having  failed  in  an  opposition 
to  judgment,  filed  a  petition  in  disavowal  of  the  respondent.  The  disavowed 
attorney  pleaded  inter  oLia  that  he  had  been  authorised  to  appear  by  a  letter 
signed  by  J.  S.  D.,  saying :  **  Be  so  good  as  to  file  an  appearance  in  the  case  to 
which  the  inclosed  has  reference,  etc.,"  and  also  pleaded  prescription,  ratifica- 
tion  and  insufficiency  of  the  allegations  of  the  petition  of  disavowal.  The 
petition  in  disavowal  was  dismissed. 

On  appeal  to  the  Supreme  Court  of  Canada  the  respondent  moved  to  quash 
the  appeal  on  the  ground  that  the  matter  in  controversy  did  not  amount  to  the 
sum  of  92,000. 

Held,  that  as  the  judgment  obtained  against  the  appellant  in  March,  1874, 
on  the  appearance  filed  by  the  respondent,  exceeded  the  amount  of  92,000,  the 
judgment  on  the  petition  for  disavowal  was  appealable. 

Held,  also,  that  where  a  petition  in  disavowal  has  been  served  on  all  parties 
to  the  suit  and  is  only  contested  by  the  attorney,  whose  authority  to  act  is 
denied,  the  latter  cannot  on  an  appeal  complain  that  all  parties  interested  in 
the  result  are  not  parties  to  the  appeal. 

Dawioa  t.  Dvmoiit.— xx.  709. 

84.  In  Election  Case — ^Qiving  notice  of  consent  to  reversal  of  judg- 
ment — R  S.  C.  c.  136,  a  52 — Practice. 

See  ELECTION,  47. 
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85.  In  election  case — Serving  notice  of  discontinuance — K  S.  C. 

c  135,  a  51 — Practice. 

See  ELECTION,  48. 

86.  Order  for  new  trifiJ — Refusal  of  Supreme  Court  to  interfere 

with,  on  appeal. 

See  NEW  TRIAL.  33. 

87.  Expropriation   of    land    for    railway  purposes  —  Refusal   by 

Supreme   Court   to   interfere   with    finding    of   judge    of 
Exchequer  Court  as  to  amount  of  compensation. 

See  EXPROPRIATION,  18. 

88.  Fraudulent  conveyance — Action   to   set  aside  by  creditor — 

Amount  in  controversy — Jurisdiction — R  S.  C.  c.  135,  s.  29. 

See  JURISDICTION,  97. 

89.  By-law  of  municipality  as  to  repair  of  road — Jurisdiction — 

"Rights  in  future"— S.  &  E  C.  Act,  R.  S.  C.  c.  135,  s.  29. 

See  JURISDICTION,  98. 

90.  Monthly  allowance  of  $200  payable  by  executor — Amount  in 

controversy — Jurisdiction — S,  &  K  C.  Act,  R  S.  C.  c.  135, 
a  29  (6). 

See  JURISDICTION,  99. 

91.  Application  to  be  admitted  as  attorney — Appeal  from  refusal 

of  court  to  grant— Security  for  costs — Final  judgment — 
Jurisdiction. 

See  JURISDICTION,  100. 

92.  From  report  of  taxing  officer— -Final  judgment. 

See  JURISDICTION,  109. 

93.  Mining  lands — Bomage — Injunction — Jurisdiction — R.  S.  C. 

c  136,  s.  29  (6). 

See  JURISDICTION.  108. 

94.  Action  en  reprise  d'ivstance — Art  439  C.  C.  P. — Will — Res 

judicato— Final  judgment— Art  439  C.  C.  P.— R.  S.  C.  c  135, 
88.  %  24  and  28. 

See  JURISDICTION,  104. 

95.  From  Court  of  Review  under  Supreme  Court  Amending  Act, 

1891,  54-55  V.  a  25,  s.  3 — ^Case  ai^ed  and  taken  en  delibere, 


32 

Appeal — Continued. 

da^y  Act  passed — ^Amount  in  controversy  under  £500  stg. — 
Jurisdiction— Arts.  1178  and  1178  (a)  C.  C.  P. 

See  JURISDICTION,  106. 

96.  Contempt  of  court — A  criminal  matter — Judgment  in  proceed- 

ings therefor— S.  &  K  C.  Act,  R.  S.  C.  c.  136,  s.  68— Juris- 
diction. 

See  JURISDICTION,  107. 

97.  Extention  of  time  for  bringing — Judgment  sending  case  to 

referees  to  ascertain  damages — Judgment  sustaining  report 
— Appeal  limited  to. 

See  JURISDICTION,  108. 

98.  Withdrawal  of  case  from  jury — Reference  to  court  by  consent 

of  parties  with  power  to  draw  inferences  of  fact — The  court 
made  a  private  tribunal  from  which  no  appeal — Practice  of 
Supreme  Court  of  New  Brunswick. 

See  JURISDICTION,  109. 

99.  Two  election  petitions  filed  against  appellant — Refusal  of  court 

to  postpone  trial  of  one  of  said  petitions  because  the  two  not- 
bracketed  together — No  appeal — R  S.  C.  c.  9,  ss.  30  &  60. 

See  JURISDICTION,  110. 

Appropriation — Of  dividend. 

See  CONTRACT,  5. 

2.    By  debtor. 

See  PAYMENT,  5.  10. 

Arbitration  and  Award  —  Award  remitting  hack — The  Land 
Purchase  Act  of  1876,  P.  E,  /.  s.  45, 

Held,  that  by  the  statute  passed  by  the  Island  legislature,  which  they 
had  a  right  to  pass,  the  award  of  the  oommissionem  could  not  be  quashed 
and  set  aside,  or  declared  invalid  and  void,  on  an  application  made  to  the 
Supreme  Court ;  but  it  could  have  been  remitted  back  to  the  commissioners  in 
the  manner  prescribed  by  the  45th  sectiod  of  the  Act.  The  application  for  the 
rule  in  the  court  below  not  having  been  made  within  the  proper  time,  nor 
according  to  the  provisions  of  that  section,  the  decision  of  that  court  is  against 
the  express  words  of  the  statute,  and  cannot  be  allowed  to  stand. 

Kelly  T.  BullTUi.— i.  1. 

2.    Avxird — Finality    of — Finding  apecificaUy  on   eaxih  of  the 

matters  in  difference. 

Plaintiffs  brought  ejectment  to  recover  posseesion  of  certain  lands  in 
the  parish  of  P.    After  cause  was  at  issue,  under  a  rule  of  reference,  all 
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matters  in  difference  were  referred  to  arbitration,  and  the  arbitrators  were 
to  have  power  to  make  an  award  concerning  the  glebe  and  church  lands 
at  P.,  and  to  make  a  separate  award  concerning  the  school  lands  at  P.  The 
powers  of  the  arbitrators  were  to  extend  to  all  accounts  and  differences 
between  the  said  parish  and  the  late  rector,  and  the  defendant  as  executrix 
of  said  Bector,  as  also  between  the  said  defendant  individually  and  the 
parish.  The  arbitrators  made  two  awards.  First,  as  to  the  school  lands 
they  awarded  that  the  defendant  was  indebted  to  the  plaintiffs,  as  such 
executrix,  on  the  school  moneys  in  the  sum  of  ^1,400;  that  the  defendant 
should  pay  that  sum  to  the  plaintiffs ;  and  that  judgment  should  be  entered 
for  the  plaintiffs  for  that  amount.  Secondly,  as  to  the  glebe  and  church 
lands,  they  awarded  that  the  plaintiffs  were  entitled  to  recover  the  lands 
claimed  in  the  writ  of  ejectment,  and  ordered  judgment  in  ejectment  to  be 
entered  for  the  plaintiffs  with  costs  of  suit ;  and,  after  reciting  that  all  the 
acoonnte  respecting  the  receipt  and  disbursements  of  all  moneys  received  from 
the  interest,  rent  and  sale  of  these  lands  by  the  lace  Kector,  or  his  agents,  or 
by  the  defendant  as  his  executrix,  were  also  referred  to  them,  as  well  as  all 
accounts  and  differences  between  the  said  parish  and  the  defendant  individu- 
ally, they  further  awarded  that  the  defendant  should  "  pay  to  the  plaintiffs  the 
sum  of  91  in  full  of  the  same,"  saving  and  excepting  the  matters  in  controversy 
respecting  the  school  lands,  on  which  they  had  made  a  separate  award  ;  and 
that  judgment  should  be  entered  for  the  plaintiffs  for  the  said  sum  of  91. 
They  also  awarded  that  the  defendant  should  pay  all  costs  of  the  reference  And 
award. 

Held,  that  the  awards  sufficiently  specified  the  claims  submitted,  and  the 
various  capacities  in  which  such  claims  arose.  That  the  first  award,  being 
against  the  defendant  in  her  representative  capacity,  could  not  be  considered 
against  her  personally,  and  negatived  any  claim  of  that  kind,  and  also  was  an 
adjudication  against  the  defendant  that  she  bad  assets ;  and  that  the  finding 
in  the  second  award,  that  the  defendant  should  pay  91*  could  be  considered  a 
finding  as  against  her  in  her  individual  capacity  for  that  sum,  and,  as  to  the 
claims  of  the  plaintiffs  against  her  for  moneys  received  by  her  husband,  or  by 
her  as  his  executrix,  as  a  finding  against  the  plaintiffs  on  their  claim.  That 
the  part  of  the  second  award,  ^directing  payment  of  the  costs  of  the  reference 
and  award  was  bad,  but  might  be  abandoned. 

St.  George's  Parish  t.  King.— ii.  143. 

3.    Award — Power  of  attorney  to  enlarge  time  for  making — 
Appeal,  additional  ground  on. 

In  an  action  on  cpntract,  the  matters  in  difference  were,  by  rule  of  court, 
by  and  with  the  consent  of  the  parties,  submitted  to  arbitration.  By  the  rule 
of  reference  the  award  was  directed  to  be  made  on  or  before  the  Ist  May,  1877, 
or  such  further  or  ulterior  day  as  the  arbitrators  might  endorse  from  time  to 
time  on  the  order. .  The  time  for  making  the  award  was  extended  by  the  arbi- 
trators till  the  1st  of  September,  1877.  On  the  Slsfe  August,  1877,  the  attorneys 
for  plaintiff  and  defendants,  by  consent  in  writing,  endorsed  on  the  rule  of 
zeference,  extended  the>time  for  making  the  award  till  the  8th  September.    On 

Gas.  Dig.— 8 
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the  7th  September  the  arbitratora  made  their  award  in  favor  of  the  plaintiff  for 
the  gam  of  95,001.42,  in  full  settlement  of  all  matters  in  difference  in  the  caoBe. 

Heldy  reversing  the  judgment  of  the  Sapreme  Ck>art  of  Nova  Sootia,  that 
where  the  parties,  through  their  respective  attorneys  in  the  action,  consent  to 
extend  the  time  for  making  an  award  under  a  role  of  reference,  snoh  consent 
does  not  operate  as  a  new  sabmission,  bat  is  an  enlargement  of  the  time  under 
the  rule  and  a  continuation  to  the  extended  period  of  the  authority  of  the 
arbitrators,  and  therefore  an  award  made  within  the  extended  period  is  an 
award  made  under  the  rule  of  reference,  and  is  valid  and  binding  on  the 
parties.  2.  That  the  fact  of  one  of  the  parties  being  a  monioipal  corporation 
made  no  difference.  3.  That  in  Nova  Sootia,  where  the  rale  niti  to  set  aside 
an  award  specifies  certain  grounds  of  objection,  and  no  new  groonds  are  added 
by  way  of  amendment  in  the  court  below,  no  other  ground  of  objection  to  the 
award  can  be  raised  on  appeal. 

Oakes  t.  The  City  of  HaUlax.— iv.  640. 

4.  Award — Effect  of,  on  insurance  claim. 

See  INSURANCE,  MARINE,  8. 

5.  Award,  dealing  only  with  equity  of  redemption — No  notice  to 

third  arbitrator — Liberty  to  amend  answer  setting  this  up 
— i\ro  costs  of  aj)peal  when  objections  taken  for  first  time  in 
appellate  court. 

Bills  filed  to  enforce  awards  and  to  recover  moneys  to  be  paid  thereunder 
for  lands  taken  by  the  Canada  Southern  Ry.  Co.  The  facts  connected  with 
the  making  of  the  awards  and  the  subsequent  litigation  will  be  found  in 
41  TJ.  C.  Q.  B.  195,  28  U.  C.  C.  P.  309.  5  Ont.  App.  R.  13,  and  9  Ont.  App. 
R.  310.  The  Canada  Southern  Ry.  Co.  appealed  to  the  Supreme  Court  of 
Canada  from  the  judgments  of  the  courts  below  maintaining  the  awai-ds. 
Before  the  Supreme  Court,  counsel  for  the  appellants  for  the  first  time  contended 
that,  in  the  Norvell  case  the  award  was  bad  because  the  arbitrators  had  dealt 
only  with  the  equity  of  redemption  of  the  land  owner,  and  that  in  the  other 
cases  the  awards  were  bad  on  their  face  as  being  signed  by  only  two  of  the 
three  arbitrators  without  showing  a  notice  to  the  third  arbitrator. 

Held,  in  the  Norvell  case,  that  the  Canada  Southern  Ry.  Co.  should  be 
allowed  to  amend  their  answer  in  the  cause  in  the  Court  of  Chancery  as  they 
might  be  advised,  in  order  to  show  that  the  award  was  in  respect  only  of  the 
equity  of  redemption  and  not  the  fee  simple,  and  upon  such  amendment  being 
made  the  award  should  be  declared  null  and  void.   ' 

Held,  in  the  other  cases,  that  the  Canada  Southern  Ry.  Co.  should  be  at 
liberty  to  amend  their  answer  in  order  to  show  that  the  awards  were  ma^fi 
by  two  of  the  arbitrators  in  the  absence  of,  and  without  notice  of  the  meeting 
of  the  said  two  arbitrators  to,  the  third  arbitrator,  with  liberty  to  the  plaintiffs 
to  file  with  the  registrar  of  the  Supreme  Court  their  signification  of  their 
desire  for  new  trials,  when  such  new  trials  should  be  granted  without  costs ; 
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in  default  of  suoh  ugnifloation  in  any  oaae  the  award  was  declared  nnU  and 
void. 

Appeals  allowed,  bnt  without  costs,  the  objections  having  been  taken  for 
the  first  time  on  appeal. 

Canada  Soathern  Ry.  Co.  t.  NoFTeIl.~2l8t  June,  1880. 

^  ^  T.  Cannin^am. 

"  "  Y.Duir. 

^  <<  T.aatfleld. 

6.  Award — Motion  to  set  aside,  too  late — 9  &  10  Wtti,  IIL  c.  16. 

An  appeal  from  the  judgment  of  the  Court  of  Appeal  for  Ontario  by  the 
appellant  Bickford,  who  became  plaintiff  by  order  of  revivor  in  a  suit  originally 
brought  in  the  Court  of  Chancery  for  Ontario  by  one  Ario  Pardee  against  one 
Henry  Crompton  Lloyd  for  dissolution  of  partnership,  and  an  account  and 
winding  up  of  the  partnership  dealings.  A  decree  was  made  at  the  hearing  of 
the  cause,  ordering,  by  consent  of  the  parties,  a  reference  to  three  arbitrators 
of  the  matters  in  difference  in  the  cause.  There  was  also  a  deed  of  submis- 
sion, in  the  same  terms  as  the  decree,  subsequently  executed  by  the  parties. 
An  award  was  made  and  published  by  the  arbitrators  on  the  13th  August,  1878. 
The  respondent  Lloyd's  solicitor,  served  on  the  2nd  day  of  September,  1878,. 
a  notice  of  appeal  from  the  said  award.  The  appellant's  solicitor,  on  the  8tH 
day  of  October,  1878,  served  a  notice  on  the  respondent's  solicitor,  consenting. 
to  an  order  being  made  setting  aside  the  award.  No  action  being  takciu 
thereon  by  the  respondent,  the  appellant,  on  the  2nd  day  of  December,  1878; 
served  a  notice  of  motion  for  an  order  to  set  aside  the  award  for  the  reasons 
therein  set  forth.  That  motion  was  enlarged  from  time  to  time  by  and  at  the 
request  of  the  respondent ;  and,  after  argument,  an  order  was  made  by  Vice- 
Chancellor  Proudfoot,  on  the  26th  March,  1879,  setting  aside  th^  award  with 
costs.  See  26  Grant  375.  The  respondent  appealed  from  that  order  to  the 
Court  of  Appeal  for  Ontario,  which  court  reversed  the  order  of  the  Court  of 
Chancery,  and  dismissed  with  costs  the  motion  to  set  aside  the  award,  on  the 
ground  that  it  was  made  too  late.    See  5  Out.  App.  B.  1. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  motion  was 
not  made  within  the  time  allowed  by  the  statute,  9  &  10  Wm.  IIL  c.  15,  and  as 
no  good  reason  was  given  for  the  delay  the  judgment  of  the  Court  of  Appeal 
should  be  affirmed.    Appeal  dismissed  with  costs. 

Biokford  t.  Lloyd.— 21st  June,  1880. 

7.  Arbitration  by  order  of  court  at  Nisi  Prins — To  be  entered  as 

a  verdict — Motion  to  set  aside  —  Judge's  order — Special 
paper  Sup.  CovH,  (N.B,) — Affidavits  in  reply — New  matter 
— jyiscretion  of  cowrt  below — Con.  Stats.  (N.B.)  c.  37,  s.  17S. 

The  cause  was  referred  by  the  Supreme  Court  of  New  Brunswick  at 
Nisi  Prius  to  arbitration,  the  award  to  be  entered  on  the  postea  as  a  verdici 
of  a  jury.    After  the  award  the  appellants  obtained  a  judge's  order  for  a  stay 
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of  prooeediDgB,  and  for  the  canse  to  be  entered  on  the  motion  paper  of  the 
court  below,  to  enable  the  appelUnts  to  move  to  set  aside  the  award  and 
obtain  a  new  trial,  on  the  ground  that  the  arbitrators  had  improperly  taken 
evidence  after  the  case  before  them  was  closed.  Before  the  term  in  which 
the  motion  was  to  be  heard,  appellants  abandoned  that  portion  of  the  order 
directing  the  cause  to  be  placed  on  the  motion  paper,  and  gave  the  usual  notice 
of  motion  to  set  aside  the  award  and  pottea^  and  for  a  new  trial,  which  motion, 
by  the  practice  of  the  court,  would  be  entered  on  the  special  paper.  Defend- 
ant, in  opposing  such  motion,  took  the  preliminary  objection  that  the  judge's 
order  should  be  rescinded  before  plaintiffs  could  proceed  on  their  notice,  and 
presented  affidavits  on  the  merits,  and  plaintiffs  requested  leave  to  read  affi- 
davits in  reply,  claiming  that  defendant's  affidavits  disclosed  new  matter. 
This  the  court  refused,  and  dismissed  the  motion,  the  majority  of  the  judges 
liolding  that  plaintiffs  were  bound  by  the  order  of  the  judge,  and  could  not 
proceed  on  the  special  paper  until  that  order  was  rescinded,  the  remainder  of 
the  court  refusing  the  application  on  the  merits.    23  N.  B.  R.  4-17. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  reversing  the  judgment 
of  the  court  below,  that  the  cause  was  rightly  on  the  special  paper,  and  should 
have  been  heard  on  the  merits,  and  the  court  should  have  exercised  its  discre- 
tion as  to  the  reception  or  rejection  of  affidavits  in  reply ;  Strong,  J.  dissenting, 
on  the  ground  that  such  an  appeal  should  not  be  heard,  and  also  because  on 
the  merits  the  appeal  should  fail. 

Per  Ritchie,  C.J. — A  Court  of  Appeal  ought  not  to  differ  from  a  court 
below  on  a  matter  of  discretion,  unless  it  is  made  absolutely  clear  that  such 
discretion  has  been  wrongly  exercised.  Con.  Btats.  N.B.  c.  37,  s.  173,  applies 
as  well  to  motions  for  new  trials,  where  the  grounds  upon  which  the  motion 
is  based  are  supported  by  affidavits,  as  in  other  cases.  It  makes  no  distinc- 
tion, but  applies  to  all  *'  motions  founded  on  affidavits. " 

Jones  T.  Tack.— xl.  197. 

8.    Railway  Company — Arbitration  under  44    ^-   c.   43  (Q.) — 
Notary  Public  not  disqualified  as  arbitrator. 

This  case  arises  from  an  award  made  by  a  majority  of  arbitrators  on  the 
1st  of  September,  1883,  establishing  at  the  amount  of  f^4,474  the  indemnity  to 
be  paid  to  the  respondents  for  a  piece  of  land  belonging  to  them  and  of  which 
they  were  dispossessed  by  appellants  in  virtue  of  the  statute  of  Quebec,  46  V. 
c.  23.  Action  was  taken  for  the  above  sum  and.  costs  of  arbitration  and  law 
costs,  amounting  altogether  to  f^4,658.20.  Judgment  was  rendered  by  the 
Superior  Court  against  the  appellants  for  said  amount,  with  interest  and  costs, 
which  judgment  was  unanimously  confirmed  by  the  Court  of  Queen's  Bench. 
The  principal  ground  for  defence  was  that  Mr.  Charlebois,  being  the  agent  of 
the  respondents,  was  disqualified  from  acting  as  their  arbitrator. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  evidence 
showing  that  Mr.  Charlebois  was  not  in  the  continuous  employ  of  respond- 
ents, but  acted  for  them  from  time  to  time  only,  in  his  professional  bapacity 
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as  a  notary  public,  and  not  in  any  other  oapaoity,  he  was  not  disqaalified 
from  acting  as  arbitrator.    Appeal  dismissed  with  costs. 

The  Horth  Shore  R.  Co.  t.  The  Rev.  Unaline  Ladies  of  Qi^ebee.  —5th  Mar.  '85. 

9.  Official  arbitrators — Appeal  from — Intercolonial  Ry.  Exten- 
sion —  Damages  —  Submission  —  Petition  of  Right  — 
Demv/rrer — -^  V,  c,  8, 

The  plaintiffs  proceded  against  the  Government  by  petition  of  right  for 
damages  caused  by  the  I.  C.  By.  extension  destroying  their  road  and  com- 
pelling them  to  sell  their  plant,  etc.  at  a  loss.  The  Crown  demurred  to  the 
petition,  and,  the  demurrer  being  argued  before  Sir  W.  B.  Richards,  C.J., 
judgment  was  given  allowing  the  demurrer  on  the  ground  that  the  only 
remedy  for  the  company  was  by  reference  to  the  official  arbitrators.  See  2 
Excheq.  G.  B.  Can.,  p.  438. 

It  was  then  agreed  that  the  reference  to  the  official  arbitrators  should 
be  had,  and  the  following  special  terms  were  agreed  to:  "Whereas,  The 
Halifax  Street  Bailway  Company  have  made  a  claim  upon  the  Government 
of  Canada  for  compensation  for  damages  alleged,  to  have  been  sustained  by 
that  company  by  reason  of  the  construction  of  the  Intercolonial  Railway,  and 
as  the  government  and  the  company  have  failed  to  agree  as  to  such  compen- 
sation, the  company  has  requested  that  such  claim  should  be  referred  to 
the  official  arbitrators  under  the  statutes  in  that  behalf;  and  whereas  the 
government  is  willing  to  refer  the  claim  to  such  arbitrators  on  the  following 
conditions,  to  which  the  company  has  agreed,  namely  :  1.  That  the  company 
shall,  before  the  matter  is  entered  upon  before  the  arbitrators  furnish  to  iho 
government  a  statement  of  the  various  claims  which  they  make  in  the  prem- 
ises, classifying  separately  each  kind  of  claim.  2.  That  the  government 
admit  their  liability  to  make  compensation  to  the  extent  only  to  which  they 
are  by  law  bound  to  make  such  compensation.  3.  That  the  arbitrators  shall 
deal  with  each  separate  kind  of  claim  separately,  reporting  their  findings 
with  respect  ta  the  facts  connected  therewith,  and  as  to  the  amount  of  com- 
pensation (if  any)  which  should  be  made  therefor  to  the  company.  4.  That 
either  party  shall  be  at  liberty  to  make  this  submission  a  rule  of  the 
Exchequer  Court  pursuant  to  c.  8  of  the  Act  42nd  V.  (1879),  Canada,  and  to 
proceed  under  the  provisions  of  the  said  Act  before  that  court  with  respect  to 
the  award,  or  any  part  thereof,  as  may  be  thought  best.  5.  That  any  judg- 
ment, order,  rule  or  decision  of  the  Exchequer  Court  in  the  premises  may  be 
appealed  from  to  the  Supreme  Court  pursuant  to  the  9th  section  of  the  Act 
last  mentioned.  Therefore  the  Government  of  Canada  and  the  said  company 
hereby  refer  the  said  claims  to  the  full  board  of  arbitrators  upon  the  terms 
and  conditions  above  mentioned.  And  whereas,  The  Halifax  City  Bailroad 
Company,  in  pursuance  of  the  terms  of  the  above  cited  order  in  council,  has 
lodged  with  the  Government  of  Canada  a  claim,  of  which  the  following  is  a 
copy,  viz. :  In  compliance  with  section  1  of  the  reference  in  this  matter  the 
Halifax  City  Bailroad  Company  hereby  furnish  the  following  statement  of 
their  respective  claims  for  compensation:—!.  The  total  loss  of  the  railroad  as 
a  chartered  property  possessing  exclusive  privileges  within  the  city,  with  all 
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its  plant  and  teal  and  personal  properties,  the  estimated  value  of  which  was 
at  the  date  of  the  f^vemment  taking  possession  of  the  track  the  sum  of 
#260,000.  2.  The  company  claims  also  damage  for  the  dividing  of  their  road 
into  two  portions  rendering  each  valueless,  and  thus,  in  other  words,  destroy- 
ing the  whole  value  #260,000.  8.  The  company  claims  also  for  damages 
actually  done  to  the  crossing  for  loss  in  having  to  sacrifice  horses,  plant  and 
properties  which  were  sacrificed  in  consequence  of  the  act  of  the  government, 
and  for  general  depreciation  in  value  of  their  real  property,  and  for  loss  of 
their  charter  and  the  privileges  and  rights  guaranteed  under  it  by  the  Provin- 
cial Legislature,  #260,000.  4.  The  company  claims  interest  at  six  per  cent, 
per  annum  on  the  amount  to  be  allowed  for  damages  from  the  time  of  break- 
ing up  the  track,  say  17th  May,  1876,  up  to  the  time  of  payment  in  full  to 
the  company.  Therefore  the  Government  of  Canada,  and  the  said  company 
hereby  refer  the  said  claims  to  the  full  board  of  arbitrators  upon  the  terms 
and  conditions  above  mentioned." 

The  matter  was  heard  on  the  above  submission  before  the  official  arbitra- 
tors, and  on  the  27th  August,  1880,  the  following  award  was  made.  After 
reciting  the  submission  and  the  facts : — 1.  We  find,  with  regard  to  the  first 
item  of  the  claim,  that  the  company  are  not  entitled  to  recover  for  the  loss  of 
their  railroad  and  its  plant  and  real  and  personal  properties,  because  that  rail- 
road was  neither  totally  nor  partially  lost  by  any  actual  interference  of  the 
government  with  the  company's  property.  2.  We  find,  with  regard  to  the 
second  item  of  the  claim,  that  the  company  are  not  entitled  to  be  paid  any 
compensation,  because  the  government  have  not  **  divided  their  (the  company  *s) 
railroad  into  two  portions,  rendering  each  valueless,"  or  destroyed  the  value  of 
the  railroad.  3.  We  find,  with  regard  to  the  third  item  of  the  daim,  that  the 
company  is  not  entitled  to  any  compensation,  because  the  government  did  no 
actual  damage  to  the  crossing,  and  because  the  company  were  not  obliged  to 
sacrifice  horses,  plant,  or  properties,  in  consequence  of  any  act  of  the  govern- 
ment, and  did  not  suffer  any  depreciation  in  the  value  of  their  real  estate 
within  the  meaning  of  the  Public  Works  Act,  31 V.  c.  12,  and  did  not  lose  their 
charter  and  the  privileges  and  rights  guaranteed  under  it  by  any  act  of  the 
government.  4.  We  find,  with  regard  to  the  fourth  item  of  the  claim,  that 
nothing  is  due  to  the  company  for  interest. 

The  plaintiffs  appealed  from  this  award,  and  Mr.  Justice  Henry,  in  the 
Exchequer  Court,  gave  judgment  in  their  favor  for  #8,000.  See  2  Excheq. 
C.  R.  Can.,  p.  449.    From  this  judgment  both  parties  appealed. 

Held,  Henry,  J.,  dissenting,  that  the  appeal  of  the  Halifax  Street  Railway 
Company  should  be  dismissed  with  costs,  and  the  appeal  of  the  Crown  allowed 
with  costs. 

Halifax  City  Railway  Company  t.  The  Queea.— 12th  May,  1886. 

10.  Misconduct  of  arbitrators  ^BiU  to  rectify  award — Prayer  for 
general  relief — Jurisdiction  of  Court — Practice — Fojctum,. 

The  bill  in  this  case  was  filed  to  rectify  an  award  made  under  a  submis- 
sion to  arbitration  between  the  parties,  because  the  arbitrators  had  considered 
matters  not  included  in  the  submission,  and  had  divided  the  sums  received  by 
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the  defendant  from  the  plaintiffs,  on  the  gronnd  that  defendanb*B  hrother  and 
partner  was  a  party  to  such  receipt,  althoagh  the  partnership  affairs  of  the 
defendant  and  his  hrother  were  excluded  from '  the  sahmission.  The  bill 
prayed  that  the  award  might  be  amended,  and  the  defendant  decreed  to  pay 
the  amoant  due  the  plaintiffs  on  the  award  being  rectified,  and  that,  in  other 
respects,  the  award  should  stand  and  be  binding  on  the  parties.  There  was 
also  a  prayer  for  general  relief. 

Haldy  affirming  the  judgment  of  the  Supreme  Court  of  New  Brunswick, 
that  to  grant  the  decree  prayed  for  would  be  to  make  a  new  award,  which  the 
court  had  no  jurisdiction  to  do,  but,  Held,  also,  reversing  the  decision  of  the 
court  below,  that  under  the  prayer  for  general  relief  the  plaintiff  was  entitled 
to  have  the  award  set  aside.    28  N.  B.  B.  893. 

The  plaintiff's  factum  containing  reflections  on  the  conduct  of  the  judges 

of  the  court  below,  was  ordered  to  be  taken  off  the  files  as  scandalous  and 

impertinent. 

yepnon  t.  OllTer.— 13th  May,  1885.— xi.  156. 

11.  Lands  taken  for   railway  purposes — Matters   considered    by 

arbitrators — Question  as  to  which  party  entitled  to  costs. 

See  COSTS,  3. 

12.  Municipal  Act — Construction  of  drain — Petition  for — Benefit  to 

land  in  adjoining  municipaUty— Arbitration  on  engineer's 
report — Duty  of  arbitrators. 

See  MUNICIPAL  CORPORATION,  4. 

13.  Award  of  official  arbitrators — Inclvsive  of  past  and  futv/re 

damages — Appeal — 4^  V,  c,  8. 

On  a  reference  heing  made  to  the  official  arbitrators  of  certain  claims 
made  by  one  H.  a^inst  the  government  for  damages  arising  oat  of  the 
enlargement  of  the  Lachine  Canal  to  land  situated  on  said  canal,  the  arbitra- 
tors awarded  H.  19,216  in  full  and  final  settlement  of  all  claims.  On  an 
appeal  taken  to  the  Excheqaer  Court  by  H.  (Tascherean,  J.,  presiding)  this 
amount  was  increased  to  115,990,  including  |5,600  for  damages  caused  to  the 
land  from  1877  to  1884  by  leakage  from  the  canal  since  its  enlargement,  and 
the  judge  reserved  the  right  to  H.  to  claim  for  future  damages  from  that  date. 
On  appeal  to  the  Supreme  Court  of  Canada  it  was : 

Held)  reversing  the  judgment  of  the  Exchequer  Court  and  confirming 
the  award  of  the  arbitrators,  that  it  must  be  taken  that  the  arbitrators  dealt 
with  every  item  of  H.'b  claim  submitted  to  them  and  included  in  their  award 
all  past,  present  and  future  damages,  and  that  the  evidence  did  not  justify  any 
increase  of  the  amount  awarded. 

Gwynne,  J.,  was  of  opinion  that  under  43  V.  c.  8,  s.  88  the  Supreme  Court 
had  power  (although  the  crown  did  not  appeal  to  the  Exchequer  Court)  to 
review  the  award  of  the  arbitrators,  and  that  in  this  case  f  1,000  would  be  an 
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ample  compensation  for  any  injury  that  the  claimant's  land  can  he  said  to 
have  sustained,  which  upon  the  evidence  can  be  attribnted  to  the  work  of  the 
enlargement  of  the  canal. 

The  Queen  t.  Hubert.— March  1, 1887.— xiv.  787. 

14.  Agreement  to  purchase  railway — Hire  of  roUing  stock — ^Refer- 
ence to  arbitration — R  S.  O.  c.  60,  a  189. 

See  RAILWAYS  AND  RAILWAY  COMPANIES.  89. 

16.  Award — Validity  of — Description  of  land — Faits  et  articles — 
P'U  V-  c.  43,  s.  9,  (P.Q.)-Art.  225,  C.  C.  P. 

£.  B.  et  al.j  joint  owners  of  land  sitoate  in  thd  city  of  Quebec  were 
awarded  111,900  under  43-44  Y.  c.  48,  a.  9,  for  a  portion  of  said  land  appro- 
priated for  the  North  Shore  Railway  Ck>mpany.  On  the  12th  March,  1885, 
£.  B.  6(  aL  instituted  an  action  against  the  North  Shore  Railway  Company, 
based  on  the  award.  The  company  not  having  pleaded  foreclosure  was  granted, 
and  on  the  21st  April  process  for  interrogatories  upon  faitt  et  articUt  was 
issued,  and  returned  on  the  20tfa  April.  The  company  made  default.  On  the 
18th  June  the  fait*  et  articles  were  declared  taken  pro  con/euiB,  On  the  16th 
May,  £.  B.  et  al.  consented  that  the  defendants  be  allowed  to  plead,  but  it  was 
only  on  the  7th  July  that  a  plea  was  filed,  alleging  that  the  arbitration  had 
been  irregular  and  was  against  the  weight  of  evidence.  On  the  2nd  September, 
£.  B.  et  al.  inscribed  the  case  for  hearing  on  the  merits,  on  which  day  the 
railway  company  moved  to  be  authorized  to  answer  the  faits  et  articles  and 
'  the  motion  was  refused.  The  notice  of  expropriation  and  the  award  both 
described  the  land  expropriated  as  No.  1,  on  the  plan  of  the  railway  company 
deposited  according  to  law,  but  in  another  part  of  the  notice  it  described  it  as 
forming  part  of  a  cadastral  lot  2345,  and  in  the  award  as  forming  part  of  lots 
2344-2345.  On  the  5th  December  judgment  was  rendered  in  favor  of  E.  B. 
et  al.  for  the  amount  of  the  award.  From  this  judgment  the  railway  company 
appealed  to  the  Court  of  Queen's  Bench  (appeal  side)  and  that  court  reversed 
the  judgment  of  the  Superior  Court,  holding  inter  alia  the  award  bad  for 
uncertainty,  and  that  the  case  should  be  sent  back  to  the  Superior  Court  to 
allow  the  defendants  to  answer  the /aitu  et  articles.  On  appeal  to  the  Supreme 
Court  of  Canada,  it  was— 

Held,  (I)  reversing  the  judgment  of  the  Court  of  Queen's  Bench  (appeal 
side)  that  there  was  no  uncertainty  in  the  award  as  the  words  of  the  award 
and  notice  were  sufficient  of  themselves  to  describe  the  property  intended  to 
be  expropriated  and  which  was  valued  by  arbitrators..  (2)  That  the  motion 
for  leave  to  answer  faits  et  articles  had  been  properly  refused  by  the  Superior 
Court.    Taschereau,  J.,  dissenting. 

Beaadet  et  al.  t.  The  North  Shore  Railway  Company. — xv.  44. 

[The  Privy  Council  refused  leave  to  appeal  in  this  case.] 

16.  Street  Railway — By-law  and  agreement  providing  for  assuming 
ownership  upon  giving  notice  and  fixing  value  by  arbitration 
—Appointment  of  arbitrators  by  court. 

See  CORPORATIONS,  39. 
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17.  Expropriation — Avxird  of  official  arbitrators — Coiapeneation 

for  land  taken — Dviy  of  Appellate  Gowrt, 

On  an  appeal  to  the  Supreme  Court  from  a  judgment  of  the  Exchequer 
Ck>art  inoreasing  the  amount  awarded  hy  the  official  arbitrators  to  the  claim- 
ant for  expropriation  of  land  for  the  Intercolonial  Bailway. 

Held,  reversing  the  judgment  of  the  Exchequer  Court  and  restoring  the 
award  of  the  official  arbitrators,  that  to  warrant  an  interference  with  an 
award  of  value  necessarily  largely  speculative  an  Appellate  Court  must  be 
satisfied  beyond  all  reeiisonable  doubt  that  some  wrong  principle  has  been 
acted  on  or  something  overlooked  which  ought  to  have  been  considered  by  the 
official  arbitrators,  and  upon  the  evidence  in  this  case  this  court  refused  to 
interfere  with  the  amount  of  compensation  awarded  by  the  official  arbitrators. 

Present — Sir  W.  J.  Ritchie,  C.J.  and  Strong,  Foumier  and  Gwynne,  JJ. 

The  Queen  t.  Paradis.—  >  ^      ,c  loon         -  ^j^r 
_.      "  ^       ..  ?  Jan.  16,  1889.— XVI.  716. 

The  Queen  t.  Beaniiea*— ) 

The  decision  of  the  Exchequer  Court  and  the  judgments  of  the  Supreme 
Court  in  these  cases  will  be  found  in  Vol.  I.,  Excheq.  C.  B.  Can.,  191. 

18.  Avxird  of  arbitrators  increased  by   the  Exchequer   Court  — 

Hearing  of  additional  witness — Appreciation  of  the  evi- 
dence— Appeal  to  Supreme  CovH — Weight  of  evidence. 

In  a  matter  of  expropriation  of  land  for  the  Intercolonial  railway,  the 
award  of  the  arbitrators  was  increased  by  the  judge  of  the  Exchequer  Court 
from  94,155  to  110,824.25,  after  additional  witnesses  had  been  examined  by 
the  judge.    On  an  appeal  to  the  Supreme  Court  it  -was 

Held,  affirming  the  judgment  of  the  Exchequer  Court,  that  as  the  judg- 
ment appealed  from  was  supported  by  evidencet  and  there  was  no  matter  of 
principle  on  which  such  judgment  was  fairly  open  to  blame,  nor  any  oversight 
of  material  consideration,  the  judgment  should  be  affirmed.  Gwynne,  J.» 
dissenting. 

Present — Strong,  Foumier,  Gwynne  and  Patterson,  JJ. 

The  Qaeen  t.  Charland.— April  20th,  1889.— xvi.  721. 

The  decision  of  the  Exchequer  Court  and  the  judgments  of  the  Supreme 
Court  in  this  case  will  be  found  in  Vol.  1.,  Excheq.  C.  R.  Can..  291. 

19.  Contract   with  Crown   for  building  of  a  bridge — Certificate 

of  engineer    a   condition   precedent  to   payment — Matter 
improperiy  sent  to  arbitration — 31  V.  a  12— Costs. 

See  CONTRACT,  36. 

20.  Expropriation  for  railway  purposes  —  Award,  validity  of — 

Riparian  rights — Obstruction  to  acc^s  et  sortie — Bight  of 
action. 

See  EXPROPRIATION,  10. 
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21.  Award  rnade  final  by  svhmiaeion  —  Motion  to  set  aside — 
Orounds  of  objection. 

An  award  will  not  be  set  aaide  on  the  ground  that  a  memo.,  furnished  by 
the  arbitrator  to  the  losing  party  after  its  publication,  showed  that  the 
aooounts  between  the  parties  were  adjusted  upon  a  wrong  principle,  the  defect, 
if  any,  not  being  a  mistake  on  the  face  of  the  award  or  in  some  paper  forming 
part  of.  and  incorporated  with,  the  award,  and  there  being  no  admission  by  the 
arbitrator  himself  that  he  had  made  a  mistake. 

MoRae  t.  Lemay. — xviii.  280. 

52.  Application  to  set  aside  an  award — Tiirve  for  applying — 
9  ik  10  Wm.  III.  c.  15,  s.  2-R  S.  0.  (1887),  c.  53,  s.  37— 
Reference  back  to  arbitrators  for  re-consideration  and 
re-detennination. 

In  the  Province  of  Ontario,  the  governing  statute  as  to  the  time  for  apply- 
ing to  set  aside  an  award  which  has  been  made  under  a  rule  of  court  or  to 
remit  it  to  the  arbitrators  for  re-consideration  and  re-determination,  is  B.  S.  O. 
(1887),  e.  53,  s.  87,  and  it  is  not  required  that  the  application  should  be  made 
before  the  last  day  of  the  term  next  after  the  making  of  the  award,  as  provided 
by  9  &  10  Wm.  III.  c.  15,  s.  2.    Gwynne,  J.,  dissenting. 

An  award  may  be  remitted  to  arbitrators  for  re-consideration  and  re-deter- 
mination under  the  Ontario  statute  though  the  result  of  the  re-consideration 
may  be  to  have  the  award  virtually  set  aside  by  a  different,  or  even  contrary, 
decision  of  the  arbitrators. 

The  court  is  justified  in  remitting  an  award  to  the  arbitrators  if  fraud  or 
fraudulent  concealment  on  the  part  of  the  persons  in  whose  favour  it  is  made 
is  established,  or  if  new  evidence  is  discovered  which,  by  the  exercise  of  rea- 
sonable diligence,  could  not  have  been  discovered  before  the  award  was  made. 

Oreen  t.  Citliens  Ini.  Co«—- xviii.  838- 

23.  Contract  —  Public  work  —  Svh-contractor  —  Rescission  — 
Quantum  meniit — Setting/  aside  award. 

P.  was  a  contractor  with  the  government  of  Canada  for  building  a  post 
office  and  K.  was  sub-contractor  to  do  the  mason  and  brick  work  for  a  lump 
sum.  the  sub-contract  consisting  simply  of  an  offer  to  give  the  work  for  the 
sum  named  and  an  acceptance  by  K.  P.,  being  dissatisfied  with  the  work  done 
by  K.,  took  the  contract  out  of  his  hands  before  it  was  completed  and  finished 
it  himself.  K.  then  brought  an  action  for  the  value  of  work  done  by  him  and 
on  reference  by  the  court  to  arbitration  an  award  was  made  in  E.*s  favour. 
The  Court  of  Appeal  set  aside  the  award  and  remitted  the  case  to  the  arbi- 
trator for  further  consideration,  holding  that  thoagh  the  contract  did  not 
authorize  P.  to  take  over  the  work  and  finish  it  at  K.*b  expense,  and  the  latter 
was,  therefore,  entitled  to  recover  on  the  quantum  meruit ,  yet  the  cost  of  com- 
pleting the  work  was  considerably  in  excess  of  the  contract  price. 

Held,  reversing  the  judgment  of  the  Court  of  Appeal,  that  as  it  appeared 
from  the  evidence  that  the  arbitrator  fully  understood  the  matter  and  got  all 
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the  information  that  oonld  be  obtained  on  the  subject,  and  as  no  impropriety 
or  mistake  was  shewn  to  have  been  committed  by  him,  no  benefit  oonld  result 
from  sending  the  award  back  for  reconsideration,  and  the  decree  of  the  Gonrt 
of  Appeal  was  not  justified. 

Pbbssnt. — Sir  W.  J.  Ritchie,  O.J.,  and  Fonrnier,  Taschereau,  Qwynne  and 

Patterson,  J  J. 

Kennady  t.  Pigott.  -Jane  14, 1889,  xviii.  699. 

24.  Petition  of  right — Submission — Mediators — Award — Finality 

of-- Art  1346,  a  P.  a 

m 

T.  McG.  who  claimed  a  large  sum  of  money  from  the  Qovernment  of  the 
Province  of  Quebec  under  a  contract  he  had  for  the  construction  of  a  portion 
of  the  North  Shore  Railway,  agreed  to  submit  to  three  mediators  or  amiabUf 
compwiteurs  all  controversies  and  difficulties  existing  between  the  Government 
and  himself,  and  the  submission  stated  that  these  mediators  should  inquire 
into,  inter  alia,  the  extent  of  the  obligation  of  the  contract  passed  between  the 
government  of  Quebec  and  the  said  T.  McG.,;  the  alterations  and  modifica- 
tions made  in  the  plans,  particulars  and  specifications  mentioned  in  the  said 
contract ;  what  influence  the  said  alterations  and  modifications  may  have  had 
on  the  obligations  of  the  said  T.  McG.  and  on  those  of  the  government ;  the 
delays  caused  by  reasons  irrelevant  to  the  action  of  the  contractor ;  the  pecu- 
niary value,  whether  for  more  or  for  less,  of  the  alterations  or  any  increase  in 
the  works ;  and  finally,  all  things  connected  with  the  matter  and  the  execution 
of  the  said  contract,  and  with  regard  to  the  charges  and  obligations  of  both 
the  government  and  the  said  contractor,  according  to  the  terms  of  the  said 
contract. 

The  submission  also  provided  that  the  award  was  to  be  executed  as  a 
final  and  conclusive  judgment  of  the  highest  court  of  justice.  The  media- 
tors by  their  award,  after  reciting  the  matters  in  controversy  between 
the  parties,  found  that  the  government  of  the  Province  of  Quebec  was 
indebted  to  T.  MoG.  in  the  sum  of  t^l47,47d,  and  annexed  thereto  an  affidavit 
stating  they  had  inquired  into  all  matters  and  difficulties  submitted  to  them 
as  appeared  in  the  deed  of  submission.  This  amount  being  much  less  than 
the  amount  claimed  by  T.  McG.  he  filed  a  petition  of  right,  asking  that  the 
awaird  be  set  aside  on  the  ground  that  it  did  not  cover  the  matters  referred  to 
the  arbitrators  in  the  submission.  The  Superior  Court  for  the  district  of 
Quebec  set  aside  the  award,  and  on  appeal  to  the  court  of  Qneen*s  Bench  for 
Lower  Oanada  (appeal  side)  that  court  reversed  the  judgment  of  the  Superior 
Court  and  dismissed  the  petition  of  right.  On  appeal  to  the  Supreme  Court 
of  Canada — 

Held,  affirming  the  judgment  of  the  court  of  Queen's  Bench  for  Lower 
Canada  (appeal  side)  that  the  object  of  the  submission  was  to  ascertain  what 
amount  the  contractor  T.  McG.  was  to  receive  from  the  government,  and 
the  specification  of  the  several  matters  referred  to  in  the  submission  was 
merely  to  secure  that  in  determining  the  amount  the  mediators  should  fully 
consider  all  these  matters,  and  that  all  matters  having  been  so  considered  the 
award  was  valid.    Strong  and  Taschereau,  JJ.,  dissenting. 
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Per  Foamier,  J.,  Mediators  {amiabU$  eompoMiteun)  are  not  Bubject  to  the 
proTisions  of  Art.  1846,  G.  P.  G.  and  their  award  can  only  be  set  aside  by 
reason  of  fraud  or  oollasion  if  given  on  the  matters  referred  to  them. 

MoOreevy  t*  The  Queen.— xix.  180. 

25.  Expropriation— R  S,  Q.  AH,  6164,  ««•  ^^i  ^^,  ^7, 18,  ^4— Award 

—  Arbitrators  —  Jurisdiction  of  —  Lands  injuriously 
affected — 43  &  44  ^-  (^-  43  (PQ) — Appeal — Amount  in 
controversy — Costs, 

In  a  railway  expropriation  case  the  respondent  in  naming  his  arbitrator 
declared  that  he  only  appointed  him  to  Watch  over  the  arbitrator  of  the  com- 
pany, bat  the  company  recognized  him  officially  and  sabseqaently  an  award 
of  f^l,974.25  damages  and  costs  for  land  expropriated  was  made  ander  Art. 
5164,  B.  S.  Q.  The  demand  for  expropriation  as  formulated  in  their  notice  to 
arbitrate  by  the  appellants  was  for  the  width  of  their  track,  bat  the  award 
granted  damages  for  three  feet  outside  of  the  fences  on  each  side  as  being 
▼alueless.    In  an  action  to  set  aside  the  award — 

Held,  affirming  the  judgment  of  the  courts  below,  that  the  appointment 
of  respondent's  arbitrator  was  valid  under  the  statute  and  bound  both  parties, 
and  that  in  awarding  damages  for  three  feet  of  land  injuriously  affected  on 
each  side  of  the  track  the  arbitrators  had  not  exceeded  their  jurisdiction. 

Strong  and  Taschereau,  JJ.,  doubted  if  the  amount  in  controversy  was 
sufficient  to  give  the  court  jurisdiction  to  hear  the  appeal,  the  amount  of  the 
award  being  ander  |2,000,  and  to  make  up  the  appealable  amount,  either 
interest  accrued  after  the  date  of  the  award  and  after  action  brought  or  the 
costs  taxed  on  the  arbitration  proceedings  would  have  to  be  added. 
The  Quebeo,  Montmorency  and  CharleToix  Railway  Co.  t.  Mathleo.— xix.  426. 

And  see  JURISDICTION,  88. 

26.  Expropriation  under  Railway  Act — R.  8.  C.  c,  109,  s.  8,  ss.  20-^1 

— Discretion  of  arbitrators — Award — Inadequate  eompen- 
sation. 

In  a  case  of  an  award  in  expropriation  proceedings  under  theBailway  Act, 
B.  S.  C.  c.  109,  it  was  held  by  the  Superior  Court  for  L.  C.  and  the  Court  of 
Queen's  Bench  for  L.  C.  (appeal  side)  that  the  arbitrators  had  acted  in  good 
faith  and  fairness  in  considering  the  value  of  the  property  before  the  railway 
passed  through  it,  and  its  value  after  the  railway  had  been  constructed,  and 
that  the  sum  awarded  was  not  so  grossly  and  scandalously  inadequate  as  to 
shock  one's  sense  of  justice.  On  appeal  to  the  Supreme  Court  of  Canada: 
Held,  that  the  judgment  should  not  be  interfered  with. 

Benning  t.  The  Atlantic  ft  N.  W.  Ry.  Go.—xx.  177. 

27.  Municipal   Corporation — Drainage  of  lands — Injury  to  other 

lands  by — Remedy  for — Arbitration — Notice  of  action — 
Mandamus. 

See  MUNICIPAL  CORPORATION,  26. 


45 

Arbitration  and  Award— Continued. 

28.  Setting  aside  award — Expropriation  for  the  I.  C.  Ry. 

See  EXPROPRIATION,  19. 

Arrest,  False — Notice  of  action  against  Magistrate. 

See  NOTICE,  8. 

2.  Wrongful — Action  for — Justification — Canada  Temperance  Act, 

1878. 

See  CANADA  TEMPERANCE  ACT  1878,  6. 

3.  Of  commercial  traveller  for  selling  without  license — ^By-law  of 

city  of  Quebec— 29  &  30  V.  c.  57,  ss.  20,21  (Q.). 

See  LICENSE,  6. 

MALICIOUS  ARREST. 
MALICIOUS  PROSECUTION. 

Assault — On  constable  when  serving  summons  charging  violation 
of  Canada  Temperance  Act — Wife  not  a  competent  witness 
on  her  husband's  behalf— R.  S.  C.  c.  162,  s.  34— R.  S.  C.  c.  174, 
216. 

See  CRIMINAL  APPEAL,  11. 

Assessment  and  Taxes. —  Assessment  —  Notice  of —  Alteration 
withovi  notice  by  Court  of  Review — Liability, 

The  plaintiffs,  being  perBons  liable  to  assessment,  were  served  by  the  asses- 
sors of  a  mnnicipality  with  a  notice  in  the  form  prescribed  by  32  Y.  c.  86, 
8.48  (0.),  and  on  that  notice  the  amount  of  their  personal  property,  other  than 
income  was  put  down  at  f^2,500,  but  on  the  colamn  of  the  assessment  roll,  as 
finally  revised  by  the  coart  of  revision,  the  amoant  was  put  down  at  $25,000, 
thereby  changing,  without  giving  any  further  notice  to  plaintiffs,  the  total 
value  of  real  and  personal  property  and  taxable  income  ^from  920,900  to  943,400. 

Held,  that  the  plaintiffs  were  not  liable  for  the  rate  calculated  on  this  last 

named  sum,  and  that  a  notice,  to  be  given  by  the  assessor  in  accordance  with 

the  Act,  is  essential  to  the  validity  of  the  tax.     [Since  this  decision  the  statute 

has  been  altered.] 

NiohoUs  T.  Cumming.— i.  395. 

2.  Assessment  roll — ^Amendment  of — Triennial  assessment  roll — 

Arts.  716  and  746  (a)  M.  C.  (P.Q.). 

See  PROHIBITION. 

3.  Assessmfient — Improper — False  imprisonment — Arrest — 4^  ^• 

c.  9  {N.B.)—Execfiition  issued  by  receiver  of  tojocesfor  city  of 
8t  John — '* Respondeat  superior" 

The  41 V.  o.  9,  intituled  "  An  Act  to  widen  and  extend  certain  public  streets 
in  the  city  of  St.  John,''  authorised  commissioners  appointed  by  the  Governor 
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in  GoDDcil  to  assess  the  owners  of  the  land  who  would  he  henefited  by  the 
widening  of  the  streets,  and  in  their  report  on  the  extension  of  Canterbury 
street,  the  oommissioners  so  appointed  assessed  the  benefit  to  a  certain  lot  at 
#419.46,  and  pat  in  their  report  the  name  of  the  appellant  (McS.)  as  the  owner. 
The  amonnt  so  assessed  was  to  be  paid  to  the  corporation  of  the  city,  and,  if 
not,  it  was  the  daty  of  the  receiver  of  taxes,  appointed  by  the  city  corporation, 
to  issue  execution  and  levy  the  same.  McB.,  although  assessed,  was  not  the 
owner  of  the  lot.  S.,  the  receiver  of  taxes,  in  default,  issued  an  execution,  and 
for  want  of  goods  McS.  was  arrested  and  imprisoned  until  he  paid  the  amount 
at  the  chamberlain's  office  in  the  city  of  St.  John.  The  action  was  for  arrest 
and  false  imprisonment,  and  for  money  had  and  received.  The  jury  found  a 
verdict  for  McS.  on  the  first  count  against  both  defendants. 

Held,  reversing  the  judgment  of  the  Supreme  Ck>urt  of  New  Brunswick, 
that  Q,f  who  issued  the  warrant  founded  upon  a  void  assessment  and  caused 
the  arrest  to  be  made,  was  guilty  of  a  trespass,  and  being  at  the  time  a  servant 
of  the  corporation,  under  their  control  and  specially  appointed  by  them  to 
collect  and  levy  the  amount  so  assessed,  the  maxim  of  retpondeat  superior 
applied,  and  therefore  the  verdict  in  favor  of  McS.  for  1635.89  against  both 
respondents  on  the  first  count  should  stand.  Ritchie,  G.J.,  and  Taschereau, 
J.,  dissenting.) 

Per  Gwynne,  J. — That  the  corporation  had  adopted  the  act  of  their  officer 
as  their  own  by  receiving  and  retaining  the  money  paid  and  authorizing  McS.'s 
discharge  from  custody  only  after  such  payment. 

MoSorley  t.  The  Mayor,  etc.,  of  the  City  of  8t.  John.— vi.  531. 

4.  35  V.  (P.Q.)€.  61,8,  192 — Assessfment  for  footpaths — Validity  of 
— Proof  of  error — 0nu8  probandi —  Vohtntary  payment 
— Hotice,  want  of 

On  the  Slst  May,  1875,  under  the  authority  of  37  V.  c.  51,  s.  192,  (P.Q.), 
the  city  council  of  the  city  of  Montreal  by  a  resolution  adopted  a  report  from 
their  road  committee  prepared  on  the  30th  April  previous,  as  amended  by  a 
report  of  their  finance  committee  of  May  27,  1875,  recommending  the  con- 
struction of  permanent  sidewalks  in  the  following  streets  {inter  aUa)^  Dorchester 
and  St.  Catharine.  On  the  adoption  of  these  reports,  with  which  an  estimate 
indicating  the  quality  of  flag  stone  required  for  each  street,  and  the  approxi- 
mate cost  of  the  work  to  be  made  in  each  street,  had  been  submitted,  the  city 
surveyor  caused  the  sidewalks  in  said  streets  to  be  made,  and  assessed  the 
cost  of  the  sidewalks  according  to  the  front  of  the  real  estate  owned  by  the 
proprietors  on  each  side  of  the  same,  and  prepared  a  statement  of  the  same, 
which  he  deposited  with  the  treasurer  for  collection.  D.  A.  B.  possessed  real 
estate  on  Dorchester  and  St.  Catharine  streets,  and  did  not  object  to  the  oon- 
strnction  of  the  new  sidewalk.  On  the  3rd  December,  1877,  a  few  days  after 
receiving  a  notice  from  the  city  treasurer  to  pay  within  fifteen  days  certain 
sums,  in  default  whereof  execution  would  issue,  D.  A.  B.  paid,  without  protest, 
1946.25 ;  and  on  the  29th  October,  1878,  paid  a  further  sum  of  1438.90,  and  on 
the  14th  November,  1878,  without  having  received  any  notice,  paid  9700  on 
account  of  1877  assessment. 
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In  an  action  institnted  by  D.  A.  B.  against  the  city  of  Montreal,  to  recover 
the  said  Bome  of  money  which  ehe  alleged  to  have  paid  in  error,  believing  the 
said  aoBOflomeot  valid,  Held,  affirming  the  judgment  of  the  court  below,  Henry 
and  Owynne,  JJ.,  dissenting,  that  D.  A.  B.  had  failed,  both  in  allegation  and 
proof,  to  make  out  a  case  for  the  recovery  of  the  assessment  paid  by  her,  either 
as  a  voluntary  payment  made  in  ignorance  of  its  illegality,  or  as  a  constrained 
payment  of  an  illegal  tax,  and  that  mere  irregularities  in  the  mode  of  proceed- 
ing to  the  assessment,  although  they  might,  in  a  proper  proceeding,  have 
entitled  the  ratepayers  to  have  had  the  assessment  quashed,  did  not  now 
entitle  her  to  recover  the  amount  back  as  a  payment  of  void  assessment 
illegally  extorted.  2.  That  the  city  council,  in  laying  pavements  in  parts  of 
the  city  only,  the  cost  of  which  was  to  be  paid  by  assessment  according  to  the 
frontage  of  the  respective  properties,  and  not  in  proportion  to  the  cost  of  the 
part  laid  opposite  each  property,  were  acting  within  the  scope  of  the  power 
conferred  upon  them  by  37  V.  c.  51,  s.  192.  3.  That  the  objection  founded  on 
the  invalidity  of  the  assessment  for  want  of  notice,  not  having  been  alleged  nor 
relied  on  at  the  trial  of  the  case,  was  irrelevant  on  this  appeal. 

Balii  T.  City  of  Montreal.— viii.  252. 

6.    Assessment  of  ship — Owned  by  resident  of  Halifax,  but  not 
registered  there — Not  liable  to  city  assessment. 

Su  SHIPS  AND  SHIPPING,  3. 

6.  Foreign    corporation — BraTick    hank — ''Income,'*  as  distin- 

guished from  "net  profits  " — 31  V,  c.  3,  s.  4,  (N.B,). 

L.,  manager  of  the  bank  of  B.  N.  A.,  a  foreign  banking  corporation,  having, 
a  branch  in  tie  city  of  St.  John,  derived  from  such  business  during  the  fiscal 
year  of  1875  an  income  of  946,000,  but,  during  the  same  period,  sustained 
losses  in  its  business  beyond  that  amount.  The  bank,  having  made  no  gain 
from  said  business,  disputed  the  corporation's  authority  to  assess  them  under 
22  V.  c.  37 ;  31  V.  c.  36 ;  and  34  V.  c.  18,  on  an  income  of  146,000. 

Held,  that  under  the  Acts  of  the  Assembly  relating  to  the  assessing  of 
rates  and  taxes  in  the  city  of  St.  John,  foreign  banking  corporations  doing 
business  in  St.  John  are  liable  to  be  taxed  on  the  gross  income  received  by 
them  during  the  fiscal  year :  and  that  L.  had  been  properly  assessed.  Henry,  J. , 
dissenting. 

[On  appeal  to  the  Privy  Council  the  judgment  of  the  Supreme  Court  of 
Canada  was  reversed.    See  6  App.  cases  373.] 

Lawless  t.  SulltTan. — iii.  117. 

7.  Taxes— Sale  of  land  for— 32  V,  c.  76,  s,  166,  {0.)— Proof  of 

taxes  in  a/rrear. 

In  a  suit  commenced  by  a  bill  in  the  Court  of  Chancery  asking  for  an 
account  of  damages  sustained  by  certain  trespasses  alleged  to  have  been 
committed  by  the  appellant  (defendant),  for  an  injunction  and  for  possession^ 
the  principal  question  raised  was  whether  a  sale  of  the  land  for  taxes,  which 
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took  place  on  the  Ist  March,  1856,  through  and  under  which  the  respondent 
(plaintiff)  claimed  title  was  valid. 

Held,  that  there  was  no  evidence  to  show  the  land  sold  had  been  properly 
assessed,  and  therefore  the  sale  of  the  land  in  question  was  invalid.  Strong 
and  G Wynne,  JJ.,  dissenting. 

Per  Foumier,  Henry  and  Gwynne,  J  J. — Where  it  appears  that  no  portion 
of  the  taxes  have  been  overdue  for  the  period  prescribed  by  the  statute  under 
which  the  sale  takes  plaoe,  the  sale  is  invalid,  and  the  defect  is  not  cured  by 
s.  156  of  32  V.  c.  36  (O.).  Strong,  J.,  dissenting,  holding  that  section  156  applied 
to  a  case  where  any  taxes  were  in  arrear  at  the  date  of  the  sale. 

MoKay  t.  Cryiler.^iii.  436. 

8.  Toices — Sale  of  lands  for — Indian  lands — Liability  to  taxa- 
tion— Lists  of  lands  attached  to  warrant — 32  V,  c.  36.  s. 
128,  (0.),  and  c.  108,  s.  156,  R  S,  0. 

In  September,  1867,  a  lot  in  the  township  of  Eeppel,  in  the  county  of 
Grey,  forming  part  of  a  tract  of  land  surrendered  to  the  Crown  by  the  Indians, 
was  sold,  and  in  1869,  the  Dominion  Government,  who  retained  the  man- 
agement of  the  Indian  lands,  issued  a  patent  therefor  to  the  plaintiff.  In 
1870,  the  lot  in  question,  less  two  acres,  was  sold  for  taxes  assessed  and 
accrued  due  for  the  years  1864  to  1869,  to  one  D.  K.,  who  sold  to  defexf- 
dant ;  and  as  to  the  said  two  acres,  the  defendant  became  purchaser  thereof 
at  a  sale  for  taxes  in  1878.  The  warrants  for  the  sale  of  the  lands  were  signed 
by  the  warden,  had  the  seal  of  the  county,  and  authorized  the  treasurer  **  to 
levy  upon  the  various  parcels  of  land  hereinafter  mentioned  for  the  arrears  of 
taxes  due  thereon  and  set  opposite  to  each  parcel  of  land,'*  and  attached  to 
these  warrants  were  the  lists  of  lands  to  be  sold,  including  the  lands  claimed 
by  plaintiff.  The  lists  and  the  warrant  were  attached  togetheh:  by  being 
pasted  the  whole  length  of  the  top,  but  the  lists  were  not  authenticated  by  the 
signature  of  the  warden  and  the  seal  of  the  county.  By  section  128  of  the 
Assessment  Act,  32  V.  c.  36  (O.),  the  warden  is  required  to  return  one  of  the 
lists  of  the  lands  to  be  sold  for  taxes,  transmitted  to  him,  Ac,  to  the  treasurer, 
with  a  warrant  thereto  annexed  under  the  hand  of  the  warden  and  seal  of  the 
county,  etc. 

Held,  affirming  the  judgment  of  the  court  below,  that  upon  the  lands 
in  question  being  surrendered  to  the  Crown,  they  became  ordinary  unpatented 
lands,  and  upon  being  granted  became  liable  to  assessment.  2.  That  the  list 
and  warrant  may  be  regarded  as  one  entire  instrument,  and  as  the  substantial 
requirements  of  the  statute  had  been  complied  with,  any  irregularities  had 
been  cured  by  the  156th  section,  c.  180,  R.  S.  O.    (Foumier  and  Henry,  JJ., 

dissenting.) 

ChuFoh  T.  Fenton.— V.  289. 

9.    Inhabitant  of  the  city  of  St  John — Toj^ation — Wifes  separate 
property. 

Plaintiff  was  a  resident  of  the  city  of  St.  John  up  to  June,  1877,  when 
he  went  with  his  family  to  Nova  Scotia.    In  1878,  he  returned  to  the  Province 
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of  New  Branswick  with  his  wife  and  family,  and  after  leaving  them  in  the 
town  of  Portland,  went  to  Boston  in  search  of  employment.  He  remained  in 
Boston  nntil  the  spring  of  1880,  having  been  employed  in  business,  and  paid 
taxes  there.  Whilst  plaintiff  was  absent,  his  wife's  father  assigned  to  her  a  lot 
of  leasehold  property  in  the  city  of  St.  John.  In  the  fall  of  1878  she  and 
family  moved  into  the  city  and  resided  on  her  property  until  the  spring  of 
1880,  when  the  plaintiff  returned  from  Boston  and  lived  with  his  wife.  For  the 
taxes  for  1879,  assessed  against  him  in  respect  of  his  wife's  property,  and 
for  an  income  tax  against  himself,  both  being  included  in  one  assessment,  he 
was  afterwards  arrested  and  taken  to  jail,  where  he  remained  two  days,  when 
be  paid  the  amount  under  protest,  and  was  released.  He  brought  an  action 
for  false  imprisonment,  and  obtained  a  verdict  for  $160. 

The  full  court  of  N.  B.  set  aside  the  verdict,  and  granted  a  new  trial,  a 
nciajority  being  of  opinion  that  the  plaintiff  was  constructively  an  inhabitant 
of  the  city  of  St.  John,  and  as  such  was  liable  to  be  assessed,  and  that  there 
ought  to  be  a  new  trial,  as  it  did  not  very  distinctly  appear  that  objections 
were  taken  at  the  trial,  or  upon  what  the  motion  for  a  non-suit  was  to 
depend. 

On  appeal,  the  Supreme  Court  of  Canada  Held,  that  the  plaintiff  was 
not  liable  to  assessment,  and  that  the  verdict  should  stand.    Appeal  allowed, 
with  costs. 

Edwards  v.  The  Mayor,  eto.,  of  St.  John— 1st  May,  188S. 

10.  Sale  for  taxes — 33  V.  c.  23  (O.) — Possession  obtained  by  fraud. 

See  POSSESSION,  5. 

11.  St.  John   City  Assessment  Act,  1882,  1^5  F.  c.  69,  {N,B,)— 

Chartered  bank — Assessment  on  capital  stock  of — Par 
value — Real  and  personal  property  of  bank — Payment  of 
taxes  under  protest. 

By  section  25  of  the  St.  John  City  Assessment  Act  of  1882,  it  is  provided 
that  all  rates  and  taxes  levied  and  imposed  upon  the  city  of  St.  John  shall 
be  raised  by  an  equal  rate  upon  the  value  of  the  real  estate  situate  in  the  city, 
and  part  of  the  city  to  be  taxed,  and  upon  the  personal  estate  of  the  inhabit- 
ants, and  of  persons  deemed  and  declared  to  be  inhabitants  and  residents  of 
the  said  city,  and  upon  the  capital  stock,  income,  or  other  thing,  of  joint  stock 
companies,  corporations,  or  persons  associated  in  business,  and  after  providing 
for  the  levying  of  a  poll  tax  such  section  goes  on  to  say,  **  that  the  whole 
residue  to  be  raised  shall  be  levied  upon  the  whole  ratable  property,  real  and 
personal,  and  ratable  income,  and  joint  stock,  according  to  the  true  and  real 
value  and  amount  of  the  same  as  nearly  as  can  be  ascertained,  provided  that 
joint  stock  shall  not  be  rated  above  the  par  value  thereof."  Section  28  of  the 
same  Act  provides  that,  **  all  joint  stock  companies  and  corporations  shall  be 
assessed,  under  this  Act,  in  like  manner  as  individuals ;  and  for  the  purposes 
of  such  assessment,  the  president,  or  any  agent,  or  manager,  of  such  joint 
stock  companies  shall  be  deemed  and  taken  to  be  the  owner  of  the  real  and 
personal  estate,  capital  stock  and  assets  of  stich  company  or  corporation,  and 
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shall  be  dealt  with,  and  may  be  proceeded  against  accordingly."  J.  D.  L.. 
the  president  of  the  Bank  of  New  Brunswick,  was  assessed,  under  the  pro- 
visions of  the  above  Act,  on  real  and  personal  property  of  the  bank,  valued  in 
the  aggregate  at  $1,100,000.  The  capital  stock  of  the  bank  at  the  time  of  sach 
assessment  was  only  91,000,000,  and  he  offered  to  pay  the  taxes  on  that 
amonnt  which  was  refused.  It  was  not  disputed  that  the  bank  was  possessed 
of  real  and  personal  property  of  the  value  assessed. 

On  appeal  from  the  Supreme  Court  of  New  Brunswick,  refusing  a. 
certiorari  to  quash  the  said  assessment,  28  N.  B.  B.  591.  Held,  Eoumier,  J., 
dissenting,  that  the  real  and  personal  property  of  the  bank  are  part  of  its 
capital  stock,  and  that  the  assessment  could  not  exceed  the  par  value  of  such 
stock,  namely,  91,000,000. 

The  chamberlain  of  the  city  of  Saint  John  is  authorized,  without  any 
previous  proceedings,  to  issue  execution  for  taxes  if  not  paid  within  a  certain 
time  after  notice.  In  order  to  avoid  such  execution  the  Bank  of  New  Bruns- 
wick paid  their  taxes  under  protest. 

Held,  that  such  payment  did  not  preclude  them  from  afterwards  taking 

proceedings  to  have  the  assessment  quashed. 

Ex  parte  J.  D.  Lewis.— xi.  484. 

•12.  Property  occupied  under  lease  by  Militia  Department — Not 
liable  to  Taunicipal  taxation — Prerogative  of  the  Crown — 
10-11  V.  c.  17  —  23  V.  c.  61,  8.  58— C.  S.  L,  C.  c,  4,  8.  2  — 
37  F.  c,  51,  8.  237  (Q,)—Mun,  Code  L.  C  AH.  712—36  V.  c. 
21,  8.  18,  (Q.) 

The  Dominion  Government  having  leased  certain  property  in  the  city  of 
Montreal  for  the  use  of  Her  Majesty,  with  the  condition  that  the  government 
should  pay  all  taxes  and  assessments  which  might  be  levied  and  become  due 
on  the  said  premises  during  the  term  of  the  lease,  the  corporation  of  the  city 
of  Montreal  brought  an  action  against  the  owners  of  the  property  for  the 
municipal  taxes  accruing  during  the  period  of  time  the  said  property  was  so 
leased  to  and  occupied  by  the  government  of  the  Dominion  of  Canada.  On 
an  intervention  filed  by  the  Attorney-General  of  Canada  praying  that  the 
action  be  dismissed:  Held,  reversing  the  judgment  of  the  court  below. 
Strong,  J.,  dissenting,  that  the  property  in  question  was  exempt  from  taxa- 
tion under  C.  S.  L.  C.  c.  4,  s.  2.  Corporation  of  Quebec  v.  Leaycraft^ 
7  Q.  L.  B.  56,  distinguished. 

Attorney-General  of  Oanada  t.  City  of  Montreal. — xiii.  352. 

13.  Educational  institution  —  Cotis.  Stat  L,  C,  c,  15,  and  Jp.  F. 
c.  6,  8.  26,  {P.Q.)—Art  712  Mun.  Code,  (P,Q.)— Construc- 
tion of. 

Action  by  the  city  of  Montreal  to  recover  the  sum  of  9408,  for  assessment 
or  taxes  for  the  years  1878, 1879  and  1880,  on  property  in  said  city  occupied 
by  the  defendant.  The  property  set  out  in  the  plaintiff's  declaration  was 
during  the  time  mentioned  therein  occupied  and  used  as  a  private  boarding. 


51 
Assessment  and  Taxes — Continued. 

and  day  school  for  girls,  kept  and  maintained  by  the  defendant,  who  employed 
divers  teachers,  and  daring  that  time  had  therein,  on  an  average,  for  their 
education,  as  pnpils,  eighty-five  girls  per  annnm.  The  said  institution  never 
received  any  grant  from  the  plaintiff. 

Held,  Gwynne,  J.,  dissenting,  that  the  said  institution  is  an  educational 
establishment  within  the  meaning  of  41 Y.  c.  6,  s.  26,  (P.Q.),  and  exempt  from 
municipal  taxation. 
Wylie  V.  The  Corporation  of  the  City  of  Montreal.— 8th  March,  1886— xii.  884. 

14.  EducatioTiol  institution — Farm  owned  by — Revenue  from — 

Not  property  held  for  the  purposes  for  which  institution 
established — Not  exempt  from,  school  taxes — 33  V,  o.  16, 
s.  13  iQ.)'-'C.  8.  L.  a  c.  15,  8.  77—41  V.  c.  6,  s.  26  (Q.). 

The  action  was  brought  to  recover  the  sum  of  9808.50  for  three  years' 
school  taxes  imposed  on  property  occupied  by  the  respondents  as  a  farm,  situ- 
ated in  one  municipality,  the  products  of  which,  with  the  exception  of  a  portion 
sold  to  cover  the  expenses  of  working  and  cultivating,  were  consumed  at  the 
mother  house  situated  in  another  municipality.  Held,  reversing  the  judgment 
of  the  court  below,  that  as  the  property  taxed  was  not  occupied  by  the  respond- 
ents for  the  objects  for  which  they  were  instituted,  but  was  held  for  the  purpose 
of  deriving  a  revenue  therefrom,  it  did  not  come  within  the  exemptions  from 
taxation  for  school  rates  provided  for  by  s.  13,  of  c.  16,  82  Y.,  (P.Q.)  Held,. 
also,  that  said  section  13  does  not  extend,  as  regards  exemptions,  section  77  of 
chapter  15  of  the  Cons.  Stats.  L.  C,  which  has  not  been  repealed,  but  which: 
has  been  amended  by  the  addition  of  s.  26,  c.  6,  41  Y.  (P.Q.). 

Les  Conunluairet  D'Ecoles  de  St.  Gabriel  t.  Lea  BoBors  de  la  Congregation  de 
Metre  Dame  de  Montreal.  — xii.  45. 

15.  Assessment  on  real  estate— In  name  of  occupier — Description 

as  to  persons  and  property — Con.  Stat.  (N.B.),  c.  100,  s.  16 — 
Several  assessments  in  one  warrant — One  illegal  assess- 
ment— Warrant  vitiated  by. 

Section  16  of  chapter  100,  Con.  Stats,  of  New  Brunswick  relating  to  rates 
and  taxes,  provides  that,  "  real  estate,  where  the  assessors  cannot  obtain  the 
names  of  any  of  the  owners,  shall  be  rated  in  the  name  of  the  occupier  or 
person  having  ostensible  control,  but  under  such  descriptions  as  to  persons 
and  property  ...  as  shall  be  sufficient  to  indicate  the  property  assessed, 
and  the  character  in  which  the  person  is  assessed."  T.  G.,  owner  of  real 
estate  in  Westmoreland  County,  N.B.,  died,  leaving  a  widow  who  administered 
to  his  estate  and  resided  on  the  property.  The  property  was  assessed  for 
several  years  in  the  name  of  the  estate  of  T.  G..  and  in  1878  it  was  assessed 
in  the  name  of  '*  Widow  G." 

Held,  affirming  the  judgment  of  the  court  below,  that  the  last  named 
aaseasment  was  illegal,  as  not  comprising  such  description  of  persons  and 
property  as  would  be  sufficient  to  indicate  the  property  assessed,  and  the 
character  in  which  the  person  was  assessed.    Where  a  warrant  for  the 
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collection  of  a  sinf^le  sam  for  rates  of  several  years,  included  the  amoant  of 
an  assessment  which  did  not  appear  to  be  against  either  the  owner  or  the 
occupier  of  the  property. 

Held,  afilrming  the  judgment  of  the  court  below,  that  the  inclusion  of 
such  assessment  would  vitiate  the  warrant. 

Flanagan  t.  Elliott— zii.  495. 

16.  Town  of  Dartmouth  not  liable  to  contribute  to  assessment  for 

support  of  schools  in  County  of  Halifax — Ratepayers  of 
1886  not  liable  to  be  assessed  for  school  rates  leviable  in 
previous  years. 

See  MANDAMUS.  7. 

17.  Railway  bridge  and  railway  track — Assessments  of — lUegaZ — 

4^0  V,  c.  29,  ss.  326  and  327 — Injunction — Proper  remedy 
— Extension  of  town  limits  to  Triiddle  of  a  navigable  river 
— Intra  vires  of  local  legislature — 4^-44  V-  c-  ^2,  (P.Q.) 

Held«  reversing  the  judgment  of  the  Court  of  Queen's  Bench  for  Lower 
Canada,  (Fournier  and  Taschereau,  JJ.,  dissenting)  that  the  portion  of  the 
railway  bridge  built  over  the  Biohelieu  river,  and  the  railway  track  belonging 
to  appellant's  company  within  the  limits  of  the  town  of  St.  Johns,  are  exempt 
from  taxation  under  sections  826  and  827  of  40  Y.  c.  29  (P. Q.),  although  no 
return  had  been  made  to  the  council  by  the  company  of  the  actual  value  of 
their  real  estate  in  the  municipality.  2.  That  a  warrant  to  levy  the  rates 
upon  such  property  for  the  years  1880-83,  is  illegal  and  void,  and  that  a  writ  of 
injunction  is  a  proper  remedy  to  enjoin  the  corporation  to  desist  from  all  pro- 
ceedings to  enforce  the  same. 

As  to  whether  the  clause  in  the  Act  of  incorporation  of  the  town  of  St. 
Johns,  (P.Q.)i  extending  the  limits  of  said  town  to  the  middle  of  the 
Richelieu,  a  navigable  river,  is  intra  viret  of  the  legislature  of  the  Province 
of  Quebec,  the  Supreme  Court  of  Canada  affirmed  the  holding  of  the  court 
below  that  it  was  intra  viret. 

CentFal  Yermont  Ry.  Co.  v.  The  Town  of  St*  Johni.— ziv.  288. 

[In  this  case  leave  to  appeal  was  granted  by  the  Judicial  Committee. 
After  argument  the  judgment  of  the  Supreme  Court  was  affirmed.  See  14 
App.  Cases,  590.] 

18.  Municipal  taxes — Sjyedal  OjSsessToents — Exemption  —  4^  V. 

c.  6,  s.  26  (Q.) — Educatixmal  institution — Tax. 

By  41  Y.  c.  6,  s.  26,  aU  educational  houses  or  establishments  which  do 
not  receive  any  subvention  from  the  corporation  or  municipality  in  which 
they  are  situated  are  exempt  from  municipal  and  school  assessments  **■  what- 
ever may  be  the  Act  in  virtue  of  which  such  assessments  are  imposed,  and 
notwithstanding  all  dispositions  to  the  contrary.*' 
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Held,  reversing  the  judgment  of  the  court  below,  that  the  exemption  from 
municipal  taxes  enjoyed  by  educational  establishments  under  said  41  V.  c.  6, 
s.  26,  extends  to  taxes  imposed  for  special  purposes,  «.p.,  the  construction  of  a 
drain  in  front  of  their  property.     (Sir.  W.  J.  Bitchie,  C.J.,  dissenting.) 

Per  Strong,  J. — Every  contribution  to  a  public  purpose  imposed  by 
superior  authority  is  a  *'  tax*" 

Let    Ecclesiattiqaet    de   St.  Bolpice    de  Montreal  v.   The   City  of 
Montreal.  — xvi.  899. 

[In  this  case  the  Judicial  Committee  of  Privy  Council  refused  leave  to 
appeal.    See  Judgment  of  J.  C.  at  p.  407  of  vol.  xvi.  Can.  S.  C.  Reports.] 

19.  Lien — Priority  of  rriortgage  Tnade  before  statute — Construction 
of  Act^Healing  clauses — Effect  and  application  of. 

The  Halifax  City  Assessment  Act,  1888,  made  the  taxes  assessed  on  real 
estate  in  said  city  a  first  lien  thereon  except  as  against  the  crown. 

Held,  affirming  the  judgment  of  the  court  below,  that  such  lien  attached 
on  a  lot  assessed  under  the  Act  in  preference  to  a  mortgage  made  before  the 
Act  was  passed. 

The  Act  provided  that  in  case  of  non-paymenc  of  taxes  assessed  upon 
any  lands  thereunder  the  city  collector  should  submit  to  the  mayor  a  state- 
ment in  duplicate  of  lands  liable  to  be  sold  for  such  non-payment,  to  which 
statements  the  mayor  should  affix  his  signature  and  the  seal  of  the  corpora- 
tion ;  one  of  such  statements  should  then  be  filed  with  the  city  clerk  and  the 
other  returned  to  the  collector  with  a  warrant  annexed  thereto,  and  in  any 
suit  or  other  proceeding  relating  to  the  assessment  on  any  real  estate  therein 
mentioned,  any  statements  or  lists  so  signed  and  sealed  should  be  received  as 
conclusive  evidence  of  the  legality  of  the  assessment,  etc.  In  a  suit  to  fore- 
close a  mortgage  on  land  which  had  been  sold  for  taxes  under  this  Act  the 
legality  of  the  assessment  and  sale  was  attacked. 

Held,  per  Strong,  Taschereau  and  Gwynne,  JJ.,  that  to  make  this  pro- 
vision operative  to  cure  a  defect  in  the  assessment  caused  by  failure  to  give  a- 
notice  required  by  a  previous  section  it  was  necessary  for  the  defendants  to* 
show,  affirmatively,  that  the  statements  had  been  signed  and  sealed  in  dupli- 
cate and  filed  as  required  by  the  Act,  and  the  production  and  proof  of  one  of 
such  statements  was  not  sufficient. 

Per  Bitchie,  C.J.,  and  Patterson,  J.,  that  it  was  sufficient  to  produce  the 
statement  returned  to  the  collector  signed  and  sealed  as  required,  and  with  the 
necessary  warrant  annexed,  and  in  the  absence  of  evidence  to  the  contrary  it 
must  be  assumed  that  all  the  proceedings  were  .regular  and  that  the  provi9.ions 
of  the  statute  requiring  duplicate  statements  had  been  complied  with. 

The  Act  also  provided  that  the  deed  to  a  purchaser  of  lands  sold  for 
taxes  should  be  conclusive  evidence  that  all  the  provisions  with  reference  to 
the  sale  had  been  complied  with. 

Held,  per  Strong,  Taschereau  and  Gwynne,  JJ.,  that  this  provision 
could  only  operate  to  make  the  deed  available  to  cure  defects  in  the  proceed- 
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ings  oonneoted  with  the  sale  and  would  not  cover  the  f  ailnre  to  give  notice  of 
asseesment  xeqnired  before  the  taxes  could  be  imposed. 

Heldy  per  Ritchie,  G.J.  and  Patterson,  J.,  that  the  deed  ooold  not  be 
invoked  in  the  present  case  to  onre  any  defects  in  the  proceedings,  as  it  was 
not  delivered  to  the  parohaser  ontil  after  the  suit  commenced ;  therefore  a 
failure  to  give  notice  that  the  land  was  liable  to  be  sold  for  taxes,  which  notice 
was  required  by  the  Act,  rendered  the  sale  void. 

O'Brien  t.  Cogswell.— xvii.  420. 

20.  Assessment — Mandamus  to  compel  municipality  to  make — Em- 

ployment of  physician  by  board  of  health — Dismissal — Form 
of  remedy. 

See  MUNICIPAL  CORPORATION,  14. 

21.  Municipal  Act,  Manitoba,  49  V.  c.  52,  s.  626—50  V.  c.  10  s.  43 

(Man.) — Penalty  for  non-payment  of  taxes — Interest — ^Legis- 
lative jurisdiction — B.  N.  A.  Act,  ss.  91  and  92. 

See  LEGISLATURE,  20. 

MUNICIPAL  CORPORATION,  16. 

22.  Taxation  on  crown  lands — Beneficial  interest — Prerogative — 

Mortgage. 

See  PARLIAMENT  OF  CANADA,  12. 
CROWN,  23. 

23.  Lands  of  the  C.  P.  Ry.  Co — Exemptions  from  taxation  until  sold 

or  occupied. 

By  the  charter  of  the  C.  P.  Ry.  Co.,  the  lands  of  the  company  in  the 
North-west  Territories,  until  they  are  either  sold  or  oooapied,  are  exempt  from 
Dominion,  provincial  or  manioipal  taxation  for  twenty  years  after  the  grant 
thereof  from  the  crown. 

Held,  affirming  the  judgment  of  the  court  helow,  that  lands  which  the 
company  have  agreed  to  sell  and  as  to  which  the  conditions  of  sale  have  not 
been  fulfilled  are  not  lands  '*  sold"  under  this  charter. 

Held,  further,  that  the  exemption  attaches  to  lands  allotted  to  the 
company  before  the  patent  is  granted  by  the  crown.  Lands  which  were  in 
the  N.  W.  T.  when  allotted  to  the  company  did  not  lose  their  exemption  on 
becoming,  afterwards,  a  part  of  the  province  of  Manitoba. 

Rnral  Munioipailty  of  OorawallU  t.  The  Canadian  Paeiflo  Railway  Ce. 

— xix.  702. 

24.  Tax  8ale — Irregularities — Validating  acts — Crown  lands — 

45  V.  c.  16  8.  7  (Man.)— 51  F.  c.  27  s,  58  {Man). 

Lands  in  Manitoba  assessed  for  the  yeMn  ISdO^l,  were  lold  in  1882  for 
unpaid  taxes.    The  statute  authorizing  the  assessment  required  the  municipal 
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ooQooil,  after  the  final  revision  of  the  assessment  roll  in  each  year,  to  pass  a 
by-law  for  levying-  a  rate  on  all  real  and  personal  property  mentioned  in  said 
rnU,  but  no  such  by-law  was  passed  in  either  of  the  years  1880  or  1881.  The 
lands  80  aoiSBsed  and  sold  were  formerly  Dominion  lands  which  were  sold  and 
paid  for  in  1879,  but  the  patent  did  not  issne  until  April,  1881.  The  patentee 
sold  the  lands,  and  after  the  tax  sale  a  mortgage  thereon  was  given  to  B.  who 
sought  to  have  the  tax  sale  set  aside  as  invalid.  45  V.  c.  16,  s.  7  (Man.)  pro- 
vides that  every  deed  made  pursoant  to  a  sale  for  taxes  shall  be  valid,  notwith- 
standing any  informality  in  or  preceding  the  sale,  unless  questioned  within 
one  year  from  its  execution,  and  61  Y.  c.  27,  s.  58  (Man.)  provides  that  **  all 
assessments  heretofore  made  and  rates  struck  by  the  municipalities  are  hereby 
confirmed  and  declared  valid  and  binding  upon  all  persons  and  corporations 
affected  thereby." 

Held,  affirming  the  judgment  of  the  court  below,  Patterson,  J.,  dissent- 
ing, that  the  assessments  for  the  years  1880-81  were  illegal  for  want  of  a  by- 
law, and  the  sale  for  taxes  thereunder  was  void.  If  the  lands  could  be  taxed 
the  defect  in  the  assessments  was  not  cured  by  45  Y.  c.  16,  s.  7,  or  by  51  Y.  c. 
27  s.  58,  which  would  cure  irregularities,  but  could  not  make  good  a  deed  that 
was  a  nnllity,  as  was  the  deed  here. 

Held,  per  Gwynne,  J.,  Patterson,  J.,  contra^  that  the  patents  for  the 
lands  not  having  issued  until  April,  1881,  the  said  taxes  accrued  due  while 
the  lands  vested  in  the  Crown,  and  so  were  exempt  from  taxation. 

Held,  per  Strong,  J.,  following  McKay  v.  Crysler,  8  Can.  8.  C.  B.  436, 
and  O'Brien  v.  Cogswell,  17  Can.  8.  C.  B.  420,  that  the  operation  of  45  Y.  c.  16, 
8.  7,  is  restricted  to  curing  the  defects  in  the  proceedings  for  the  sale  itself  as 
distinguished  from  the  proceedings  in  assessing  and  levying  the  taxes  which 
led  to  the  sale. 

Whelan  t.  Ryan.— xx.  65. 

25.  Municipal  by-law — Annual  tax  on   company — Validity — Ap- 

peal—R.  S.  C.  c.  135  8.  24  (g). 

See  JUBISDICTION,  93. 

26.  Tcucation  of  railway — Statutory  form  —  Departure  from  — 

Powers  of  asaesaora — S3  V.  c,  37,  s.  135  (N,B.) 

By  the  assessment  law  of  the  city  of  St.  John,  53  Y.  c.  27,  s.  125,  (N.B.), 
the  agent  or  manager  of  any  joint  stock  company  or  corporation  established 
abroad  or  out  of  the  limits  of  the  province  may  be  rated  and  assessed  upon 
the  gross  and  total  income  received  for  such  company  or  corporation  deduct- 
ing only  therefrom  reasonable  cost  of  management,  etc.,  and  such  agent  or 
manager  is  required  to  furnish  to  the  assessors  each  year  a  statement  under 
oath  in  a  prescribed  form  showing  the  gross  income  and  the  deductions  of  the 
various  classes  allowed,  the  balance  to  be  the  income  to  be  assessed ;  and  in 
case  of  neglect  to  furnish  snob  statement  the  assessors  are  to  fix  the  amount 
of  soch  income  to  be  assessed  according  to  their  best  judgment,  and  there 
shall  be  no  appeal  from  such  assessment. 
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The  Atlantic  division  of  the  G.  P.  B.  rone  from  Megantio  in  the  provinoe 
of  Quebec  through  the  state  of  Maine  into  New  Bmnswick.  On  entering 
New  Bmnswick  it  runs  over  a  line  leased  from  a  N.  B.  Go.  to  the  western  side 
of  the  river  St.  John,  and  then  over  a  bridge  into  the  city  where  it  takes  the 
I.  G.  B.  road.  The  general  superintendent  has  an  ofiSoe  in  the  city,  but  all 
monies  received  there  are  sent  to  the  head  office  in  Montreal. 

The  superintendent  was  famished  with  a  printed  form  to  be  filled  up  for 
the  assessors  as  required  by  said  Act,  which  was  as  follows : 

"  Gross  and  total  income  received  for  company  daring  the  fiscal  year  of 

,  next  preceding  the  first  day  of  April.    This  amount  has  not  been 

reduced  or  o£f  set  by  any  losses,  etc."  This  latter  clause  the  superintendent 
struck  oat  and  filled  in  in  the  first  place  by  stating  that  no  income  had  been 
received  by  the  company,  the  remainder  of  the  form,  consisting  of  details  of 
the  deductions,  was  not  filled  in.  This  was  given  to  the  assessors  as  the 
statement  called  for,  and  they  disregarded  it,  assessing  the  company  on  an 
income  of  $140,000  without  making  any  inquiries  of  the  superintendent  as  the 
Act  authorized  them  to  do.  A  rule  for  a  certiorari  to  quash  this  assessment 
was  obtained,  but  discharged  by  the  court  on  the  ground  that  the  superin- 
tendent had  so  far  departed  from  the  prescribed  form  that  he  had  in  effect 
failed  to  furnish  a  statement  as  required  by  the  Act,  and  the  assessment 
against  him  was  final. 

Held)  reversing  the  decision  of  the  Supreme  Gourt  of  New  Brunswick, 
Fournier  and  Taschereau,  JJ.,  dissenting,  that  the  superintendent  had  a  rigbt 
to  modify  the  form  prescribed  to  enable  him  to  show  the  true  facts  as  to  the 
business  of  the  company  in  St.  John,  and  the  assessors  had  no  right  to 
arbitrarily  fix  an  amount  assessable  against  him  without  taking  any  steps  to 
inform  themselves  of  the  truth  or  falsity  of  the  statement  furnished. 

Held,  also,  that  the  proviBion  that  there  should  be  no  appeal  from  the 
assessment  where  no  statement  is  furnished,  relates  only  to  an  appeal  against 
over-valuation  under  G.  S.  N.  B.  c.  100,  s.  60,  and  does  not  abridge  the  power 
of  the  court  to  do  justice  if  the  assessors  assess  arbitrarily  or  upon  a  wrong 
principle  or  no  principle  at  all. 

Held,  per  Gwynne  and  Patterson,  JJ.,  that  the  assessment  law  of  St.  John 
does  not  apply  to  railway  companies,  there  being  no  provision  made  for 
ascertaining  the  amount  of  business  done  in  the  city  as  proportioned  to  the 
whole  business  of  the  company. 

Appeal  allowed  with  costs. 

Present':  Strong,  G.J.,  and  Fournier,  Taschereau,  Gwynne  and  Patter- 
son, JJ. 

Timmerman  t.  City  of  St.  John.— 20th  Feby.,  1893. 

27.  iTisuravce  Co. — Net  Profits — Deposit  with  government — State- 
ment to  assessors — Variance  froin  form. 

By  section  126  of  the  St.  John  Gity  Assessment  Law,  1889,  52  V.  c.  27,  the 
agent  or  manager  of  any  life  insurance  company  doing  business  out  of  the 
province  is  liable  to  be  assessed  upon  the  net  profits  made  by  him  as  such  agent 
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or  manager  from  premiame  received  on  all  insurances  effected  by  him ;  and 
the  better  to  enable  the  assessors  to  rate  snch  company,  the  agent  or  manager 
is  required  to  furnish  at  a  certain  time  in  each  year  a  statement  under  oath» 
in  a  prescribed  form,  setting  forth  the  gross  income  and  particulars  of  the 
losses  and  deductions  claimed  therefrom,  and  showing  the  rateable  net  profits 
for  the  preceding  year. 

By  the  form  prescribed,  the  deductions  to  be  made  from  the  gross  income 
consist  of  re-insurance,  rebate,  etc.,  actually  paid  and  amounts  paid  on 
matured  claims  on  policies  issued  by  such  agent  or  manager.  In  the  forni 
presented  by  the  agent  of  a  life  insurance  company  in  St.  John,  N.  B.,  there 
was  no  amount  entered  for  deductions  of  the  latter  class,  but  instead  thereof » 
an  item  was  inserted,  of  "75  per  cent,  of  premiums  deposited  with  government 
for  protection  of  policy  holders,"  which  was  an  addition  to  the  form.  The 
statement  showed  that  the  deductions  exceeded  the  gross  income,  leaving  no 
net  profits  to  be  taxed.  The  assessors,  on  receiving  this  statement,  dis- 
regarded the  result  shown  thereby,  and  assessed  the  agent  on  net  profits  for 
the  year  of  96,300.  A  rule  nisi  for  a  certiorari  to  quash  the  assessment  was 
obtained,  in  support  of  which  it  was  shown  by  affidavit  that  the  amount 
required  to  be  deposited  with  the  Dominion  Government  by  the  company 
assessed  was  about  75  per  cent,  of  the  premiums  received,  and  that  the 
amount  of  such  deposits  from  time  to  time  returned  to  the  company  waa 
applied  for  the  benefit  of  policy-holders  and  formed  no  part  of  the  income 
profits  or  of  the  company.  The  Supreme  Court  of  New  Branswick  discharged 
the  rule  and  refused  to  quash  the  assessment  on  the  grounds  that  the  govern- 
ment deposit  was  part  of  the  income  of  the  company  held  in  reserve  for 
certain  purposes  and  formed  no  part  of  the  expenditure,  and  that  the  agent 
had  no  right  to  strike  out  certain  requirements  of  the  form  prescribed  and 
substitute  different  statements  of  his  own. 

Held,  reversing  the  decision  of  the  court  below,  Fournier  and  Taschereau, 
JJ.,  dissenting,  that  the  agent  was  justified  in  departing  from  the  form  to  show 
the  real  state  of  the  business  of  the  company,  and  the  deposit  was  properly 
classed  with  the  deductions,  and  the  assessors  had  no  right  to  disregard  the 
statement  and  arbitrarily  assess  the  company  as  they  did. 

Appeal  allowed  with  costs. 

Present : — Strong,  C. J.,  and  Fournier,  Taschereau,  Gwynne  and  Patter- 
son, JJ. 

Peten  t.  City  of  St.  John.— 20th  Feby.,  1893* 

28.  Municipal  Corporation — Water  rates — Discount  by  prompt 
payment — Property  exempt  from  municipal  taxation — 
DiscriminMion  as  to — R,  8.  0.  (1887),  c.  184,  «•  480,  s-s.  3 — 
c.  192,  ss.  19,  20. 

By  R.  S.  O.  (1887),  c.  184,  s.  480,  s-s.  8  (Municipal  Institutions  Act)  it  is  the 
duty  of  a  municipal  corporation  which  has  constructed  water- works,  to  supply 
water  to  all  buildings  on  land  along  the  line  of  any  supply  pipe,  on  request  of  the 
owner  or  occupant  thereof.    By  c.  192,  s.  19  (Municipal  Water  Works  Act)  the 
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corporation  hat  aathority  to  reflate  the  dutrlbation  and  nte  of  water  and  fix 
the  prices  and  time  of  payment  therefor,  and  by  e.  20  the  corporation  may 
pass  by-laws  etc.,  for  allowing  a  diaconnt  for  pre-payment. 

Parsnant  to  these  powers  the  corporation  of  the  City  of  Toronto  passed  a 
by-law  allowing  a  discount  on  all  water  rates  paid  in  the  first  month  of  the 
quarter  for  which  they  should  be  due  but  the  same  was  not  to  apply  to  Govern- 
ment or  other  institutions,  which  are  exempt  from  city  taxes.  A  tender  was 
made  to  the  city  of  the  amount  assessed,  on  property  of  the  Dominion  Got- 
emment  less  the  discount  allowed  by  the  by-law  which  was  refused  and  the 
whole  amount  having  been  paid  under  protest  an  action  was  brought  against 
the  city  for  the  rebate. 

Held,  reversing  the  decision  of  the  Court  of  Appeal  (18  Ont.  App.  B.  622) 
and  that  of  Ferguson,  J.,  at  the  trial  (20  O.  B.  19)  Patterson,  J.,  dissenting,  that 
the  legislature  intended  and  enacted  that  the  rate  for  water  supplied  by 
the  city  should  be  an  equal  rate  charged  upon  all  consumers  alike 
and  the  city  corporation  had  no  power  to  impose  a  greater  rate  for  water 
supplied  to  a  consumer  who  is  not  subject  to  civic  taxation  than  is  imposed 
upon  consumers  who  are ;  therefore  the  by-law  was  ultra  virei  in  so  far  as  it 
makes  a  distinction  between  the  two  classes  of  consumers. 

Per  Patterson,  J.  The  imposition  of  water  rates  is  not  a  tax,  and  there 
is  no  principle  on  which  the  city  can  be  prevented  from  demanding  a  larger 
price  for  water  supplied  to  consumers  who  have  paid  no  part  of  the  cost  of 
coustructing  works  than  it  Is  willing  to  receive  from  those  who  have. 

Present:  Strong,  C.J.,  and  Fournier,  Taschereau,  Owynne  and  Pat- 
terson, JJ. 

Attoniey-Oeneral  of  Canada  t.  City  of  Toronto— 20th  February,  1898. 

Assignment — Under  foreign  bankruptcy. 

See  INSOLVENCY.  2. 

2.  In  trust. 

See  INSUBANCE,  4. 

3.  For  benefit  of  creditors — Power  to  sell  on  credit — FraudvZent 

Preference — -K.  S,  0.  c.  118,  s.  2, 

In  a  deed  of  assignment  for  the  benefit  of  creditors,  the  following  clause 
was  inserted :  **  And  it  is  hereby  declared  and  agreed  that  the  party  of  the 
third  part,  the  assignee,  shall,  as  soon  as  conveniently  may  be,  collect  and 
get  in  all  outstanding  credits,  etc.,  and  sell  the  said  real  and  personal  property 
hereby  assigned,  by  auction  or  private  contract,  as  a  whole  or  in  portions,  for 
cash  or  on  credit,  and  generally  on  such  terms  and  in  such  manner  as  he  shall 
deem  beet  or  suitable,  having  regard  to  the  object  of  these  presents.**  No 
fraudulent  intention  of  defeating  or  delaying  creditors  was  shown. 

Held,  affirming  the  judgment  of  the  court  below,  that  the  fact  of  the 
deed  authorizing  a  sale  upon  credit  did  not,  peree^  invalidate  it,  and  the  deed 
could  not  on  that  account  be  impeached  as  a  fraudulent  preference  of  creditors 
within  the  Act,  B.  8.  O.  c.  118,  s.  2. 

BlatoF  T.  Badonaoh>— X.  296. 
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Assignment — Continued. 

4.  Of  a  Government  contract  without  prior  consent  of  Govepi- 

ment — Effect  of. 

See  PETITION  OF  BIGHT.  14. 

5.  Order  for  delivery  of  bonds  of  railway  company. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  19. 

6.  Right  of  assignee  to  sue  under  voluntary  assignment — Arts. 

IS  and  19  C.  C.  P,  (L,  C.) — AssigTiee  represents  only  assignor. 

Held,  in  the  absence  of  a  statutory  title  to  sae  as  representing  creditors, 
such  as  is  conferred  by  bankruptcy  and  insolvency  statutes,  an  assignee  in 
trust  for  creditors  can  only  enforce  the  same  rights  as  the  peraoD  making 
the  assignment  to  him  coald  have  enforced ;  therefore  the  defendant  could 
not  by  a  plea  in  his  own  name  ask  to  have  a  conveyance,  made  by  the  debtor 
to  the  plaintiff,  prior  to  the  assignment  under  which  defendant  claimed, 
rescinded  or  set  aside  as  fraudulent  against  creditors. 

The  nnUity  of  a  deed  should  not  be  pronounced  without  putting  all  thd 
parties  to  it  en  cause  en  d/claration  de  jugement  commun. 

Semble — The  plaintiff,  being  a  second  purchaser  in  good  faith  and  for 
value,  acquired  a  valid  title  to  the  property  in  question,  which  he  could  set 
up  even  against  an  action  brought  directly  by  the  creditors. 

Burland  t.  ]foiratt.~xi.  76. 
See  also  Brown  v.  Pinaonneavlt  (8  Can.  S.  C.  R.  102)  (Lease  1). 

[Both  Burland  v.  Mqffatt  and  Brown  v.  Pinsonneavlt  have  been  overruled 
by  the  Judicial  Committee  of  the  P.  C,  which  has  held,  in  Porteous  v. 
Reynar,  13  App.  Cases  120,  that.  Art.  19  C.  G.  P.  is  applicable  to  mere  agents 
or  mandatories.  It  is  not  applicable  to  trustees  in  whom  the  subject  of  the 
trust  has  been  vested  in  property  and  in  possession  for  the  benefit  of  third 
parties,  and  who  have  duties  to  perform  in  the  protection  or  realization  of  the 
trust  estate.] 

See  also  TRUSTS  AND  TRUSTEES.  16, 

7.  Of  interest  in  tender  for  contract — Provision  against  assign- 

ment of  interest  in  contract. 

See  CONTRACT,  24. 

8.  For  benefit  of  creditors — ^Accidental  omission  of  claim  from 

schedule  of  debts— B.  S.  O.  c.  118,  s.  2. 

Su  FRAUDULENT  PREFERENCE,  3. 

S.    C!ondition  not  to  assign  in  policy  of  insurance — Chattel  mort- 
gage not  breach  of. 

See  INSURANCE,  FIRE,  16. 
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Assignment— Conttntt^i. 

10.  In  trust  for  creditors — Creditor  attacking — Effect  of — Right 

to  participate  in  after, 

A  creditor  is  not  debarred  from  participating  in  the  benefits  of  an  assign- 
ment in  tmst  for  the  general  benefit  of  creditors,  by  an  nnsuooessfnl  attempt 

to  have  snch  deed  set  aside  as  defective. 

Gardner  t.  Klospfor.— xv.  890. 

11.  For  benefit  of  creditors — Obtained  by  Duress — Iinproperuse  of 

criminal  process — Stifling  criminal  charge. 

8.,  a  trader  in  Yarmouth,  N.  8.,  had  a  nnmber  of  creditors  in  Montreal. 
J.,  one  of  such  creditors,  preferred  a  criminal  charge  against  8.,  sent  a  detec- 
tive to  Yarmouth  with  a  warrtfnt,  caused  such  warrant  to  be  indorsed  by  a 
local  magistrate  and  had  8.  brought  to  Montreal,  when  the  other  creditors 
there  issued  writs  of  capias  for  their  respective  claims.  The  father  of  8.  came 
to  Montreal,  and  in  consideration  of  the  release  of  8.  on  both  the  civil  and 
criminal  charges,  transferred  all  his  property  for  the  benefit  of  the  Montreal 
«  creditors,  and  8.  was  released  from  gaol,  having  given  his  own  recognizance 
to  appear  on  the  criminal  charge.  In  the  settlement  to  the  claims  of  the 
creditors  was  added  the  costs  of  both  the  civil  and  criminal  suits.  In  a  suit 
to  set  aside  the  transfer  as  being  obtained  by  duress  and  to  stifle  the  criminal 
prosecution,  the  evidence  showed  that  the  creditors,  in  taking  the  proceedings 
they  did,  expected  to  obtain  the  security  of  the  friends  of  8. 

Held,  affirming  the  judgment  of  the  court  below,  20  N.  B.  Rep.  878,  that 
the  nature  of  the  proceedings  and  the  evidence  clearly  showed  that  the  crim- 
inal process  was  only  used  for  the  purpose  o!  getting  S.  to  Montreal  to  enable 
the  creditors  to  put  pressure  on  him,  in  order  to  get  their  claims  paid  or 
secured,  and  the  transfer  made  by  the  father  under  such  circumstances 

was  void. 

Bhorey  y.  Jones. — xv.  898. 

12.  In  trust  for  creditors — Preferen^ie — Fraud  against  creditors^ 

Statute  of  Elizabeth — Resulting  trusts, 

A  deed  of  assignment  of  property  in  trust  for  the  benefit  of  creditors 
provided  for  the  distribution  of  the  assets  by  the  assignee  as  follows :  First, 
to  pay  certain  named  creditors  in  full.  8econdly,  if  sufficient  assets  remained 
after  such  payment  to  pay  certain  other  named  creditors  in  full,  or,  if  the 
assets  should  not  be  sufficient,  to  distribute  the  same  pro  rata  among  such 
second  preferred  creditors.  Thirdly,  to  divide  the  remaining  assets  among  all 
the  creditors  not  preferred  in  equal  proportions  according  to  their  respective 
claims,  and,  fourthly,  to  pay  the  balance  remaining  after  distribution  to  the 
assignor.  The  deed  required  all  creditors  executing  it  to  release  the  assignor 
from  any  and  every  claim  of  the  executing  creditor  against  him,  and  provided 
that  the  assignee  should  not  be  liable  to  account  for  more  money  and  effects 
than  he  should  actually  receive,  nor  be  responsible  for  any  loss  or  damage  to 
the  trust,  except  such  as  should  happen  through  his  own  wilful  neglect.  In 
an  action  to  set  aside  the  deed  : 
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Assis^ment— Continued. 

Held,  affirming;  the  jadgment  of  the  conrt  below,  Gwynne  and  Patterson, 
JJ.,  dissenting,  that  the  deed  was  one  to  which  it  was  unreasonable  to  expect 
unpref erred  creditors  to  become  parties,  and  therefore,  and  because  it  con- 
tained a  resulting  trust  in  fayor  of  the  debtor,  it  was  void  under  the  statute, 

13  Eliz.  c.  5. 

Whitman  v.  The  Union  Bank  of  Halifax.— xvi.  410. 

13.  Assignment  for  benefit  of  creditors — Costs  of  execvution  creditor 
— Construction  of  statute— 48  V.  c.  26,  s,  9—49  V,  c,  25,  s,  2, 

Under  48  V.  c.  26,  s.  9,  as  amended  by  49  V.  c.  25,  s.  2,  an  assignment  for 
the  general  benefit  of  creditors  has  precedence  of  executions  not  completely 
executed  by  payment  subject  to  the  lien  of  any  execution  creditor  for  his 
costs,  where  there  is  but  one  execution  in  the  sheriff's  hands,  or  of  the  creditor 
who  has  first  placed  his  execution  in  the  sheriff's  hands  when  there  are  more 
than  one. 

Held,  Owynne  and  Patterson,  J  J.,  dissenting,  that  the  lien  created  by 
this  statute  is  not  confined  to  the  costs  of  issuing  the  execution,  but  covers  all 
the  costs  of  the  action. 

The  section  of  the  Ontario  Judicature  Act,  1881,  s.  43,  which  provides 
that  in  cases  where  the  amount  in  controversy  is  under  $1,000  no  appeal 
shall  lie  from  the  decision  of  the  Court  of  Appeal  to  the  Supreme  Court  of 
Canada  except  by  leave  of  a  judge  of  the  former  court,  is  ultra  viret  of  the 
legislature  of  Ontario,  and  not  binding  on  this  court. 

Bemarks  on  an  order  granting  such  leave  on  appellant  undertaking  to  ask 
no  costs  of  appeal. 

Clarkton  t.  Ryan.— xvii.  251. 

U.  Debtor  and  creditor — Assignment  in  trust — Release  by — 
Authority  to  sign — Ratification — Estoppel, 

To  an  action  by  L.  against  A.  the  defence  was  release  by  deed.  On  the 
trial  it  was  proved  that  A.  had  executed  an  assignment  for  benefit  of  creditors 
and  received  authority  by  telegram  to  sign  the  same  for  L.  The  deed  was 
dated  8th  October,  1881,  and  afterwards,  with  knowledge  of  it,  L.  continued 
to  send  goods  to  A.,  and  on  5th  November,  1881,  he  wrote  to  A.  as  follows : 
"  I  have  done  as  you  desired  by  telegraphing  you  to  sign  deed  for  me,  and  I 
feel  confident  that  you  will  see  that  I  am  protected  and  not  lose  one  cent  by 
you.  After  you  get  matters  adjusted  I  would  like  you  to  send  me  a  cheque  for 
9800."     *      *      *     In  April,  1885,  A.  wrote  a  letter  to  L. ,  in  which  he  said  : 

'*  In  one  year  more  I  will  try  again  for  myself  and  I  hope  to  pay  you  in 
full."    In  November,  1886,  the  account  sued  upon  was  stated. 

Held,  reversing  the  judgment  of  the  court  below,  Taschereau  and  Patter- 
son, JJ.j  dissenting,  that  the  execution  of  the  deed  on  his  behalf  being  made 
without  sufficient  authority,  L.  was  not  bound  by  the  release  contained  therein. 
and  never  having  subsequently  assented  to  the  deed,  or  recognized  or  acted 
under  it,  he  was  not  estopped  from  denying  that  he  had  executed  it. 
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Assignment — Contimud. 

Held,  per  Taschereau  and  Patterson,  JJ.,  that  though  A.  had  no  snffioient 

anthority  to  sign  the  deed,  yet  there  was  an  agreement  to  oomponnd  which 

was  binding  on  L.,  and  the  understanding  that  L.  was  to  be  paid  in  full  would 

be  a  fraud  upon  the  other  creditors  of  A.,  who  could  only  receive  the  dividends 

realized  by  the  estate. 

Lavrence  t.  Andenon.  -xvii.  849. 

15.  For  benefit  of  creditors — Construction  of  R.  8,  0.  (1887)  c.  12 Jf^ 

8.  2 — Preference — Intent — Pressure — Criminal  liability. 

B.  S.  O.  (1887)  c.  124,  s.  2  makes  void  any  conveyance  of  property  by  a 
person  in  insolvent  circumstances  made  "  with  intent  to  defeat,  delay  or 
prejudice  his  creditors,  or  to  give  to  any  one  or  more  of  them  a  preference  over 
his  other  creditors  or  over  any  ope  or  more  of  them,  or  which  has  such  efifect." 

Held,  affirming  the  judgment  of  the  Court  of  Appeal,  (Fournier  and 
Patterson,  JJ.,  dissenting),  that  the  words  "  or  which  has  such  effect"  in  this 
section  apply  only  to  the  case  of  "  giving  any  one  or  more  of  (his  creditors)  a 
preference  over  his  other  creditors  or  over  any  one  or  more  of  them.'* 

Held,  further,  that  the  preference  provided  against  in  the  statute  is  a 
voluntary  preference  and  a  conveyance  obtained  by  pressure  from  the  grantee 
would  not  be  within  its  terms. 

W.  having  become  insolvent,  and  wishing  to  secure  to  an  estate  of  which 
he  was  an  executor,  monies  which  he  had  used  for  his  own  purposes,  gave  his 
co-executors  a  mortgage  on  his  property  for  the  purpose,  and  proceedings  were 
taken  by  a  creditor  to  set  aside  this  mortgage  under  the  above  section. 

Held,  Fournier  and  Patterson,  JJ.,  dissenting,  that  the  mortgage  was  not 
void  under  the  statute. 

Held,  per  Strong,  Taschereau  and  Gwynne,  JJ.,  that  there  was  no  prefer- 
ence under  the  statute  as  the  persons  for  whose  benefit  the  security  was  given 
were  not  creditors  of  the  grantor,  but  they  stood  in  the  relation  of  trustee  and 
cestui  que  trust. 

Held,  also,  per  Strong  and  Taschereau,  JJ.,  that  the  grantor  being  crim- 
inally responsible  for  misappropriating  the  money  of  the  estate  of  which  he 
was  executor,  the  fear  of  penal  consequences  was  sufficient  pressure  on  him  to 
take  from  the  mortgage  the  character  of  a  voluntary  preference. 

Moltont  Bank  t.  Halter.— xviii.  88. 

16.  For  benefit  of   creditors — Bill  of   sale — Defective  affidavit — 

Absence  of  date  and  words  "  before  me  " — R.  S.  N.  S.  5th 
Series,  c.  92,  ss.  4  &  10. 

See  CHATTEL  MORTGAGE,  11. 

17.  Far  benefit  of  creditors — Fraudulent  preference — K  8. 0, 1877 y 

c.  118— Is  V.  c,  26,  s.  2  (0.). 

One  N.  owed  defendants  a  sum  of  money  which  he  was  unable  to  pay  in 
full,  and  he  assigned  to  defendants  all  his  book  debts  and  accounts,  the  assign-^ 
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Assignment — Continued, 

znent  proyiding  that  the  book  debts  should  be  placed  in  the  hands  of  a  firm  of 
financial  af^ents  for  collection,  who  should  account  to  the  defendants  for  the 
proceeds  less  the  commission,  and  whatever  amount  remained  in  defendants' 
hands  after  their  debts  were  paid  should  be  paid  over  to  N.  Plaintiffs,  judg- 
ment creditors  of  N.,  brought  an  action  to  set  aside  this  assignment  as  having 
the  effect  of  hindering,  delaying  and  defeating  them  in  the  recovery  of  their 
claim  and  giving  defendants  a  preference  over  other  creditors,  and  so  being 
void  under  B.  8.  O.  1877,  o.  118,  as  amended  by  48  V.  c.  26,  s.  2  (O.). 

Held^  affirming  the  judgment  of  the  Court  of  Appeal  for  Ontario,  15  Ont. 
App.  B.  324,  and  of  the  Divisional  Court,  14  O.  B.  288,  (Gwynne,  J.,  dissent- 
ing), that  N.  being  unable  to  meet  the  demands  of  his  creditors  for  payment 
must  be  deemed  insolvent  within  the  meaning  of  the  said  Act ;  that  book  debts 
are  a  species  of  property  included  in  the  provisions  of  48  Y.  o.  26,  s.  2  (C),  and 
that  the  assignment  by  N.  to  the  defendants  was  void  under  that  section. 

Present : — Strong,  Fournier,  Tasohereau  and  Gwynne,  JJ. 

Klospfer  t.  Warnock. — xviii.  701. 

18.  Assignment  of  chose  in  action — Right  of  assignee  to  sue — 

Notice  to  be  given  debtor — R.  S.  N.  S.  4th  Series,  c.  94, 
ss.  355  &  359. 

See  NOTICE,  15. 

LIMITATIONS,  12. 

19.  Assignment  in  trust  for  creditors — Action  to  set  aside — Refusal 

by  Judge  to  instruct  jury  as  to  what  constitutes  fraud  un- 
der Statute  of  Elizabeth — Taking  accounts — Misdirection — 
New  trial. 

See  PBACTICE,  20. 

20.  Agent  of  bank  discounting  drafts  and  using  funds  in  business 

of  his  firm— Assignment  by  firm  in  trust— Drafts,  "debts 
due  and  owing"  from  insolvents  to  bank. 

See  BANKS  AND  BANKING,  24. 

21.  Of  personal  property — Preference  by — Pressure — Intent — 49 

V.  c.  4S,  s.  2  {Man.). 

By  the  Manitoba  Act  49  Y.  o.  45  s.  2,  "  Every  gift,  conveyance,  etc. ,  of 
goods,  chattels  or  effects  *  *  *  made  by  a  person  at  a  time  when  he  is  in 
inbolvent  circnmstances  *  *  *  with  intent  to  defeat,  delay  or  prejudice 
his  creditors,  or  to  give  to  any  one  or  more  of  them  a  preference  over  his  other 
creditors  or  over  any  one  or  more  of  them,  or  which  has  such  effect,  shaU  as 
against  them  b^  utterly  void.*' 

Held,  Patterson,  J.,  dissenting,  that  the  word  "  preference  *'  in  this  Act 
imports  a  voluntary  preference,  Und  does  not  apply  to  a  case  where  the  trans- 
fer has  been  induced  by  the  pressure  of  the  creditor. 
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Assignrntnt-— Continued. 

Held)  farther,  that  a  mere  deraand  by  the  creditor  without  even  a  threat 
of  legal  proceedings,  is  sufficient  pressure  to  rebut  the  presumption  of  a  pre- 
ference. 

The  words  **  or  which  has  such  effect "  in  the  Act  apply  only  to  a  case 
where  that  had  been  done  indirectly  which,  if  it  had  been  done  directly,  would 
have  been  a  preference  within  the  statute.  The  preference  mentioned  in  the 
Act  being  a  voluntary  preference,  the  instruments  to  be  avoided  as  having  the 
efifect  of  a  preference  are  only  those  which  are  the  spontaneous  acts  of  the 
debtor.  MoImoiu  Bank  v.  Halter,  18  Can.  8.  C.  B.  88  {See  AeiignmefU  15)  ap- 
proved and  followed. 

Held,  per  Patterson,  J.,  that  any  transfer  by  an  insolvent  debtor  which 

has  the  effect  of  giving  one  creditor  a  priority  over  the  others  in  payment  of 

his  debt,  or  which  is  given  with  the  intent  that  it  shall  so  operate,  is  void 

under  the  statute  whether  or  not  it  is  the  voluntary  act  of  the  debtor  or  given 

as  the  result  of  pressure. 

Siepheu  t.  Moliilmr.— xix.  446. 

22.  Of  chose  in  action — Parties  to  suit — Demurrer — Res  judicata. 

See  PRACTICE,  25. 

23.  InsolveTicy — Claim  against  insolvent — Notes  held  as  collateral 

security — Pledge — Collocation — Joint  and  several  liability. 

Held,  affirming  the  judgment  of  the  court  of  Q.  B.  for  L.  C.  (appeal  side), 
that  a  creditor  who  by  way  of  security  for  his  debt  holds  a  portion  of  the 
assets  of  his  debtor,  consisting  of  certain  goods  and  promissory  notes  endorsed 
over  to  him  for  the  purpose  of  effecting  a  pledge  of  the  securities,  is  not 
entitled  to  be  coUocated  upon  the  estate  of  such  debtor  in  liquidation  under  a 
voluntary  assignment  for  the  full  amount  of  his  daim,  but  is  obliged  to  deduct 
any  sum  of  money  he  may  have  received  from  other  parties  liable  upon  such 
notes  or  which  he  may  have  realized  upon  the  goods. 

Foumier,  J.,  dissenting,  on  the  ground  that  the  notes  having  been  endorsed 
over  to  the  creditor,  as  additional  security,  all  the  parties  thereto  became 
jointly  and  severally  liable,  and  that  under  the  common  law  the  creditor  of 
joint  and  several  debtors  is  entitled  to  rank  on  the  estate  of  each  of  his  co- 
debtors  for  the  full  amount  of  his  claim  until  he  has  been  paid  in  full  without 
being  obliged  to  deduct  therefrom  any  sum  received  from  the  estates  of  the 
co-debtors  jointly  and  severally  liable  therefor. 

Gwynne,  J.,  dissenting,  on  the  ground  that  there  being  no  insolvency  law 
in  force  the  respondent  was  bound  upon  the  construction  of  the  agreement 
between  the  parties,  viz.,  the  voluntary  assignment,  to  collocate  the  appeUants 
upon  the  whole  of  their  claim  as  secured  by  the  deed. 

Benning  t.  Thibandean.— xz.  110. 

24.  Mortgage— Preference  hy— Pressure— K  S,  0.  (1887)  c.  1^4, 

s.  2. 

A  mortgage  given  by  a  debtor  who  knows  that  he  is  unable  to  pay  all  his 
debts  in  full  is  not  void  as  a  preference  to  the  mortgagee  over  other  creditors 
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if  given  m  m  reenlt  of  preatore  and  for  a  bond  fide  debt,  and  if  the  mortgagee 
is  not  aware  of  the  debtor  being  in  insolvent  circamstances.  MoUoru  Bank  v. 
Halter,  18  Can.  S.  C.  R.  88,  and  Stephem  v.  McArthur,  19  Can.  S.  C.  R.  446, 

followed. 

Gibbons  t.  MoDonald.— xx.  587. 

Attachment — ^Under  Absent  and  Absconding  Debtors  Act  of  Nova 
Scotia,  chapter  97,  R.  S.  N.  S. 

See  CORPORATIONS,  6. 

2.    For  contempt  of  court — Practice— Appeal  from  judgment — 
Jurisdiction — R.  S.  C.  c.  136,  s.  24  (a). 

See  JURISDICTION,  63,  107. 

Attorney — Appearance  by  without  authority. 

See  OPPOSITION,  2. 

2.  Of    mortgagee  —  Power    of  —  Sale    of    mortgaged    lands  — 

Application  of  proceeds— Duty  of  purchaser. 

See  MORTGAGE,  21. 

3.  Ad  litem — Agreement  not  to  appeal. 

See  JURISDICTION,  96. 

4.  Power  of  Attorney — Construction  of  Authority  to  settle  and 

adjust  claim — Authority  to  receive  payment. 

See  POWER  OF  ATTORNEY,  3. 

5.  Authority  to  enter  appearance — Ratificatioti'- Disavowal  of. 

In  an  action  brought  in  1866  for  the  sum  of  9800  and  interest  at  12} 
per  cent,  against  two  brothers,  J.  S.  D.  and  W.  McD.  D.,  being  the  amount 
of  a  promissory  note  signed  by  them,  one  copy  of  the  summons  was  served 
at  the  domicile  of  J.  S.  D.  at  Three  Rivers,  the  other  defendant,  W.  McD.  D., 
then  residing  in  the  state  of  New  York.  On  the  return  of  the  writ,  the 
respondent  iiled  an  appearance  as  attorney  for  both  defendants,  and  proceed- 
ings were  suspended  until  1874  when  judgment  was  taken,  and  in  December, 
1880,  upon  the  issue  of  an  aliae  writ  of  execution,  the  appellant,  having  failed  in 
an  opposition  to  judgment,  filed  a  petition  in  disavowal  of  the  respondent. 
The  disavowed  attorney  pleaded  inter  alia  that  he  had  been  authorized  to 
appear  by  a  letter  signed  by  J.  S.  D.,  saying:  *'Be  so  good  as  to  file  an 
appearance  in  the  case  to  which  the  enclosed  has  reference,  etc."  and  also 
pleaded  prescription,  ratification  and  insufficiency  of  the  allegations  of  the 
petition  of  disavowal.    The  petition  in  disavowal  was  dismissed. 

Heidi,  that   there   was  no  evidence  of  authority  given  to  the  respon. 

dent  or  of  ratification  by  appellant  of  respondent's  act,  and  therefore  the 

petition  in  disavowal  should  be  maintained. 

Davgon  v.  Dumont.—xz.  709. 
Cas.  Dzo.— 6 
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6.  Application  to  be  admitted  as — Refusal  of  court  below  to  grant 
— Appeal — Security  for  costs  —  Final  judgment  —  Juris- 
diction. 

See  JURISDICTION,  100. 

Y.  BiU  of  costs --Order  for  taxation— R  S.  0,  1887  c.  U?,  s,  ^— 
Appeal — Jurisdiction, 

In  an  action  broo^ht  against  school  tmstees,  judgment  was  obtained. 
A  ratepayer  of  the  district  applied  to  a  judge  of  the  High  Court  of  Justice  for 
Ontario,  under  section  42  of  chapter  147,  R.  S.  O.  (1887),  to  tax  the  bill  of  the 
solicitor  of  the  plaintiff. 

Held)  per  Ritchie,  C.J.,  and  Strong  and  Patterson,  JJ.,  affirming  the 
judgment  of  the  Court  of  Appeal  for  Ontario,  that  a  ratepayer  is  not  entitled 
to  an  order  for  taxation  under  said  section. 

Held,  also,|>«r  Ritchie,  C.J.,  and  Strong  and  Gwynne,  JJ..  that  assuming 
the  court  had  jurisdiction,  the  subject  matter  was  one  in  which  the  Supreme 
Court  should  not  interfere. 

Held,  further,  per  Taschereau  and  Patterson,  JJ.,  that  there  was  no 

jurisdiction  to  entertain  the  appeal. 

McOngan  t.  MeOn^aB.— zxl.  267. 
See,  also,  JURISDICTION,  101. 

8.  Costs — Qv/intum  meruit — Suprerae  and  Eocchequer  Courts, 

In  proceedings  before  the  Supreme  and  Exchequer  Courts  of  Canada  an 
Attorney  has  the  right  to  establish  the  quantum  wuruit  of  his  services  by  oral 
evidence  in  mi  action  for  his  costs. 

Pandig  V.  BotM,— zxl.  419. 

9.  BUI  of  costs — Set  off — Mutual  debts — Sj)eciaZ  services. 

Held,  affirming  the  judgment  of  the  Court  of  Appeal  for  Ontario,  that  in 
an  action  by  a  firm  of  attorneys  for  costs  due  from  clients  the  clients  cannot  set 
off  against  the  plaintiffs^  claim  a  sum  paid  by  one  of  them  to  one  of  the 
attorneys  for  special  services  to  be  rendered  by  him,  there  being  no  mutuality, 
and  the  payment  not  being  for  the  general  services  covered  by  the  retainer  to 
the  firm. 

MoDontfAll  T.  Cameron  \  ,^,  „7o 
Biekford  ¥.  Cameron     j  "*•  '*'^* 

10.  Ad  litem — Promise  of  indemnity  to  sheriff  by,  in  course  of  suit 

-^Adoption  by  client. 

See  APPEAL,  18. 

Attorney  General — Delegation  of  authority  by. 

See  CRIMINAL  APPEAL,  1. 

2.  Of  Province — Proper  person  to  bring  a  suit  for  administration 
of  charitable  trust. 

See  CHARITABLE  TRUST. 

Auctioneer — Liability  of,  to  assignees  of  bill  of  lading. 

See  BILL  OF  LADING. 
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Bail — Capias — Bail  entered — Order  for  discharge  of— In  discre- 
tion of  court  below  and  a  matter  of  practice  in  which  no 
appeal. 

See  JURISDICTION,  61. 

Bail  Bond — Altered  after  execution. 

See  BOND.  4. 

Bailee — Right  to  hold  goods  for  unpaid  purchase  money. 

See  SALE  OF  GOODS.  5. 

Bailment — Railway  company — Carriage  of  goods — Contract — 
Carriage  beyond  terminus — Loss  after  transit — Delivery  to 
connecting  line. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  43. 

Ballots. 

See  ELECTION.  12,  16. 

Banks  and  Banking — The  Banking  Act,  34  V.  c.  6,  s.  Ifi — 
Advances  on  real  estate, 

B.,  on  the  19th  January.  1876,  transferred  to  the  Bank  of  T.  (appellants) 
by  notarial  deed  an  hypothec  on  certain  real  estate  in  Montreal,  made  by  one 
G.  to  him,  as  collateral  seoarity  for  a  note  which  was  discoanted  by  the  appel- 
lants and  the  proceeds  placed  at  B.'s  credit  on  the  same  day  on  which  the 
transfer  was  made.  The  action  was  brought  by  the  appellants  af^ainst  the 
insolvent  estate  of  G.  to  set  aside  a  prior  hypothec  given  by  G.  and  to  establish 
their  priority. 

Held,  affirming  the  judgment  of  the  Gourt  of  Queen's  Bench,  that  the 
transfer  of  B.  to  the  Bank  of  T.  was  not  given  to  secure  a  past  debt,  but  to 
cover  a  contemporaneous  loan,  and  was.  therefore,  null  and  void,  as  being  a 
contravention  of  the  Banking  Act.  34  Y.  o.  5,  s.  40. 

Bank  of  Toronto  t.  Perking.—viii.  608. 

2.  Right  to  transfer  shares  under  Banking  Act. 

See  GORPORATIONS,  10. 

3.  liability  for  money  deposited  for  benefit  of  creditors. 

See  AGREEMENT.  7. 

4.  Creditor  and  debtor — Relation  of — Agency — Payment — C.  C, 

AH,  114S—PaHie8, 

8.  G.  acquired  during  the  life  of  his  first  wife.  M.  A.  B..  certain  immov- 
able property,  which    formed   part   of    the   communauU  de   Mens   existing 
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between  them.  At  his  death,  after  his  marriage  with  H.  S.,  his  second  wife, 
he  was  greatly  involved.  His  widow,  H.  6u,  having  accepted  iout  heiiffiee 
dHnventaire  the  universal  nsnfructuary  legacy  made  in  her  favoor  by  S.  G., 
continued  in  possession  of  her  estate  as  well  as  that  of  M.  A.  B.,  the  first 
wife,  and  administered  them  both,  employing  one  G.  to  collect,  pay  debts, 
etc.  Shortly  afterwards,  at  a  meeting  of  the  creditors  of  S.  G.,  of  whom  the 
respondents  were  the  chief,  a  resolntion  was  adopted  aathorizing  H.  S.  to 
sell  and  licitate  the  properties  belonging  to  the  estate  of  S.  G.  with  the 
advice  of  an  advocate  and  the  cashier  of  the  respondents,  and  promising  to 
ratify  anything  done  on  their  advice,  and  the  creditors  resolved  that  the 
money  derived  from  the  sale  or  licitation  of  the  properties  should  be 
deposited  with  the  respondents,  to  be  apportioned  among  S.  G.'s  creditors 
pro  rata.  G.  continued  to  collect  the  fruits  and  revenues  and  rents,  and 
acted  generally  for  H.  6.  and  under  the  advice  aforesaid,  and  deposited  both 
the  moneys  derived  from  the  estate  of  S.  G.  and  those  derived  from  the 
estate  of  M.  A.  B.,  the  first  wife,  with  the  respondents,  under  an  account 
headed  "  Succession  S,  Q."  A  balance  remained  after  some  cheques  there- 
upon had  been  paid,  for  which  this  action  was  now  brought  by  the  heirs  and 
representatives  of  dame  M.  A.  B. 

Held,  per  Strong,  Taschereau  and  Gwynne,  J  J.,  (Ritchie,  C.J.,  and  Four- 
nier  and  Henry,  JJ.,  contra) — That  as  between  the  heirs  B.  and  the  bank 
there  was  no  relation,  of  creditor  and  debtor,  nor  any  fiduciary  relation,  nor 
any  privity  whatever ;  and  as  the  moneys  collected  by  G.  belonging  to  the 
heirs  of  B.  were  so  collected  by  him  as  the  agent  of  H.  S.,  and  not  as  the 
agent  of  the  bank,  and  received  by  the  bank  in  good  faith,  as  applicable  to 
the  debts  of  the  estate  of  S.  G.,  and  as  the  representatives  of  H.  S.  were  not 
parties  to  the  action,  the  appellants  could  not  recover  the  moneys  sued  for. 

Oiraldi  v.  La  Banqne  Jacques  Cartier.  —  ix.  597. 

5.  Deposit  for  special  puiT^ose. 

See  NEW  TRIAL,  4. 

6.  Winding  up  under  the  Imperial  Companies  Act,   1862 — Calls 

upon  past  member — Riglat  of  action. 

See  CORPORATIONS,  15. 

7.  Bank,  Insolvent — Winding  up — Contrihutories — Shareholders 

— DovMe  lidbility — 46  V,  c,  23  (/).). 

In  the  year  1855,  the  bank  of  Prince  Edward  Island  was  incorporated  by 
Provincial  statute,  18  V.  c.  10.  Its  capital  stock  was  thereby  fixed  at  £30,000 
P.  E.  I.  Cy.,  or  $97,883.33  Dominion  Cy.,  divided  into  shares  of  £10,  or  $32.44. 
Power  to  increase  this  capital  by  the  issue  of  additional  shares,  of  same  value^ 
was  given  by  sections  89,  40,  41  &  42  of  the  Act,  and  these  sections  prescribed 
the  manner  of  effecting  this  increase,  and  the  sale  of  the  new  stock  by  auction, 
and  it  was  provided  by  section  48  that  "  the  said  additional  shares  shall  be 
subject  to  all  the  rules,  regulations  and  provisions  to  which  the  original  stock 
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is  solijeot,  or  may  hereafter  be  subject,  by  any  law  of  this  Island."  The  19th 
section  of  the  Act  was  repealed,  and  re-enacted  by  the  8rd  section  of  19  V.  C.  11 , 
as  follows : — 

**  The  holders  of  the  stock  of  the  said  bank  shall  be  chargeable  in  their 
private  and  individoal  capacity,  and  shall  be  holden  for  the  payment  and 
redemption  of  all  bills  which  may  have  been  iBsned  by  the  said  corporation, 
and  also  for  the  payment  o£  all  debts  at  any  time  due  from  the  said  corporation, 
in  proportion  to  the  stock  they  respectively  hold*  provided  however,  that  in  no 
case  shall  any  one  stockholder  be  liable  to  pay  a  sum  exceeding  twice  the 
amount  of  stock  actually  then  held  by  him,  over  and  above,  and  in  addition  to 
the  amount  of  stock  actually  by  him  paid  into  the  bank,  provided  neverthe- 
less, that  nothing  in  this  Act,  or  in  the  said  hereinbefore  recited  Act  contained, 
shall  be  construed  to  exempt  the  Joint  Stock  of  the  said  corporation  from 
being  also  liable  for,  and  chargeable  with,  the  debts  and  engagements  of  the 
same." 

No  increase  to  the  capital  stock  was  ever  made  under  the  provisions  of 
this  Act.  In  1872,  the  bank  having  a  balance  of  net  profits  on  hand  of 
927«286.41,  pursuant  to  a  resolution  passed  at  the  general  annual  meeting  of 
the  shareholders,  application  was  made  to  the  legislature,  and  the  statute  85  A 
36  Yic.  c.  23  was  passed,  which  enacted  as  follows : 

1.  "It  shall  and  may  be  lawful  for  the  board  of  directors  pf  the  Bank  of 
Prince  Edward  Island  at  any  time,  and  from  time  to  time,  to  enlarge 
the  capital  stock  of  the  said  bank  by  applying  to  each  individual  share  of  the 
capital  a  portion  of  the  rest  or  surplus  profits^  lying  at  the  time  at  the  credit 
of  the  said  bank."  2.  **  Such  mode  of  enlarging  the  capital  stock  of  the  said 
bank  shall  not  prevent  the  enlargement  of  the  same  by  the  mode  pointed  out 
in  the  39th,  40th,  41st,  42nd  and  43rd  sections  of  the  Act  of  Incorporation  of 
the  said  bank." 

In  1872.  the  sum  of  910,666.67  was  taken  out  of  the  profits  and  added  to 
the  capital  stock,  raising  the  value  of  each  share  by  the  sum  of  $3.55  and  a 
fraction,  or  to  a  total  par  value  of  $36. 

In  1875,  a  further  sum  of  $12,000  out  of  profits  was  carried  to  the  credit 
of  capital  stock.  This  addition  made  the  capital  $120,000,  and  the  par  value 
of  each  share  $40. 

On  the  19th  day  of  June,  1882,  an  order  was  made  by  Mr.  Justice  Peters 
for  winding  up  the  said  bank,  which  had  become  insolvent  within  the  mean- 
ing of  the  Act,  45  Y.  o.  23,  intituled  **  An  Act  respecting  Insolvent  Banks, 
Insurance  Companies,  Loan  Companies,  Building  Societies  and  Trading 
Corporations,"  and  the  respondents  were  appointed  liquidators  of  the  said 
bank.  Subsequently  an  order  nUt  was  granted  by  Mr.  Justice  Peters  calling 
upon  all  shareholders  to  show  cause  why  they  should  not  pay  calls  upon  their 
shares  to  the  amount  of  $80  for  each  share,  which  order  he  made  absolute 
after  hearing  counsel  for  the  appellants,  oontrxbutories.  On  appeal  to  the  full 
Supreme  Court  of  P.  E.  I.  this  order  absolute  was  formally  confirmed,  two  of 
the  Judgee  thinking  themselves  disqualified  from  hearing  the  appeal  in  any 
other  tiian  a  merely  formal  manner. 
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On  the  10th  Feb.,  1888,  Strong,  J.,  of  the  Supreme  Court  of  Canada  made 
an  order  onder  45  V.  c  23,  granting  leave  to  appeal  to  that  court,  which  Held, 
reversing  the  decision  of  Peters,  J.,  that  the  shareholders  were  not  liable  to 
pay  more  than  164.89  per  share,  or  twice  the  amount  of  their  original  stock. 
The  Act  of  1872,  which  authorized  the  alleged  increase,  had  no  provision 
creating  any  double  liability,  as  was  imposed  on  the  original  stock,  and  any 
new  stock  which  might  have  been  created  under  18  V.  c  10,  and  the  fair 
inference  from  the  omission  of  any  express  enactment  with  reference  to  the 
increased  stock  was  that  the  legislature  did  not  intend  to  clothe  it  with  a 
double  liability.    Qwynne,  J.,  dissenting. 

Appeal  allowed  with  costs. 

Morrli  V.  The  Liqaidaton  of  the  Baak  of  P.  E.  IalaBd.~19th  June,  1888. 

8.  Shxtrehxjlders  or  contributory  of  bank — Action  a/gainst — Right 
of  set-off — Demurrer — J^S  F.  c.  23,  a.  76  {Winding-up  Act) 
— Construction  of 

An  action  was  brought  by  the  Bank  of  P.  E.  I.  against  the  appellant  on 
a  promissory  note,  to  which  he  pleaded  set  ofif  of  a  draft  made  by  the  plaintiffs 
and  endorsed  to  him.  To  this  there  was  a  replication  that  the  defendant  was 
a  contributory  on  the  stock  book  of  the  bank,  and  knew  that  the  bank  was 
insolvent  when  the  draft  was  purchased.  The  defendant  demurred  on  the 
ground  that  the  replication  did  not  aver  that  the  debt  for  which  the  action  was 
brought  was  due  from  the  defendant  in  his  capacity  as  shareholder  or 
contributory. 

Held,  reversing  the  judgment  of  the  Supreme  Court  of  P.  E.  I.,  that 
the  replication  was  bad  in  law.    45  V.  a  23,  s.  76. 

J.  I.,  the  appellant,  gave  to  one  O.  his  note  for  $6,000,  which  was  en- 
dorsed to  the  bank  of  P.  E.  I.  The  Union  Bank  of  P.  £.  I.  at  the  time  held 
a  cheek  or  draft,  made  by  the  bank  of  P.  E.  I.  for  nearly  the  same  amount, 
and  this  draft  the  appellant  purchased  for  something  more  than  9200  lees 
than  its  face  value.  Being  sued  on  the  note  he  set  off  the  amount  of  such 
check  or  draft  and  paid  the  difference.  On  the  trial  he  admitted  he  bad 
purchased  it  for  the  purpose  of  using  it  as  an  off-set  to  the  claim  ou  his  note, 
which  he  had  made  non -negotiable  and  he  also  admitted  that,  if  he  could 
succeed  in  his  set-off,  and  another  party  could  succeed  in  a  similar  trans- 
action, the  Union  Bank  would  get  their  claim  against  the  bank  of  P.  E.  I., 
which  had  become  insolvent,  paid  in  full.  The  judge  on  the  trial  charged 
that  if  the  draft  was  endorsed  to  the  defendant  to  enable  him  to  use  it  as  a 
set-off,  he  could  not  do  so,  because  he  was  a  contributory  within  the  meaning 
of  the  76th  section  of  the  Winding-up  Act,  and  that  the  Act  which  came  into 
force  on  the  12th  May,  1882,  was  retrospective  as  regards  the  endorsements 
before  it  was  passed,  but  within  thirty  days  before  the  commencement  of  the 
proceedings  to  wind  up  the  affairs  of  the  bank.  The  jury,  under  the  direction 
of  the  judge,  found  a  general  verdict  for  the  plaintiff  for  the  amount  of  the 
note  and  interest,  which  the  Supreme  Court  refused  to  disturb. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  reversing  the  judgment 
of  the  conrt  below,  that  the  appellant  having  purchased  the  draft  in  question 
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for  value  and  in  good  faith  prior  to  the  26th  May,  1882,  the  Canada  Winding-up 
Act,  45  Y.  c.  23,  was  not  applicable,  and,  ther^ore,  the  appellant  was  entitled 
to  the  benefit  of  his  set-off.  That  the  Winding-up  Act  was  not  retrospective 
as  to  this  endorsement. 

By  sections  75  <fe  76  of  45  V.  o.  28,  it  is  provided  that  if  a  debt  due  or 
owing  by  the  company  has  been  transferred  within  thirty  days  next  before  the 
commencement  of  the  winding  np  under  that  Act,  or  at  any  time  afterwards  to 
a  contributory  who  knows,  or  has  probable  cause  for  believing,  the  company 
to  be  unable  to  meet  its  engagements,  or  in  contemplation  of  insolvency  under 
the  Act,  for  the  purpose  of  enabling  such  contributory  to  set  up  by  way  of 
compensation  or  set-off  the  claim  so  transferred,  such  debt  cannot  be  set  up 
by  way  of  compensation  or  set-off  against  the  claim  upon  such  contributory. 

Held,  that  the  sections  in  question  only  apply  to  actions  against  a 
contributory  when  the  debt  claimed  is  due  from  the  person  sued  in  his  capa- 
city as  contributory. 

Ings  T.  The  Bank  of  P.  E.  Igland.— 22nd  June,  1885.— zi.  2C5. 

9.  Assessment  of  Bank  under  St.  John  City  Assessment  Act,  45 

V.  c.  59  (N.B.). 

See  ASSESSMENT  AND  TAXICS,  11. 

10.  Transfer  to  Bank  of  shares  held  in  trust — Notice— Obligation 

to  account. 

See  TRUSTS  AND  TRUSTEES,  9,  14, 18,  20,  28. 

11.  Insolvent  Bank — Winding  up — Priority  of  Crown  over  simple 

contract  creditors. 

See  CROWN,  16. 

12.  Advances,  security  taken  for  in  the  nume  of  a  third  person — 

Right  of  bank  to  lien  on  shares — Claim  in  iTisolvency — 
Liability  for  Trwl-administration — Interest  —  Commence- 
ment  of  proof  in  writing. 

In  1875  the  plaintiff,  Lamoureux,  became  insolvent  and  made  an  assign- 
ment of  his  estate  to  one  Auger,  an  official  assignee.  The  claims  filed  against 
his  estate  amounted  in  aU  to  the  sum  of  993,105.78  of  unprivileged  debts, 
and  $895.92  of  privileged  debts.  Among  other  claims  was  one  by  the  Bank 
of  St.  Johns,  ptkvty  defendant,  sworn  to  by  Mr.  L'£cuyer,  their  then  cashier, 
on  the  5th  of  February,  1876.  This  claim  was  for  $41,431.41,  and  it  was 
stated  that  the  bank  held  no  security  except  certain  shares  owned  by 'the 
plaintiff  of  the  stock  of  said  bank,  valued  at  918,000.  It  appears  that  the 
claim  was  based  entirely  upon  promissory  notes,  eighteen  of  which,  amounting 
to  911,788.71,  had  not  then  matured,  the  remainder  being  overdue.  A  large 
number  of  these  notes,  amounting  in  all  to  924,500,  were  endorsed  by  the  said 
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OMhier,  who,  ib  mppe$tn^  hdd  a  hnMtino  oa  the  property  of  the  pUiintifF  to 
4Am  estent  <of  980,000  to  eeoare  him  against  his  said  ettdorsements. 

The  plaintiff  oompoonded  with  his  orediton  for  the  snm  of  twenty-five 
oents  in  the  dollar,  and  the  defendants,  the  Bank  of  St.  Johns,  were  plaoed  on 
his  dividend  sheet  for  the  amonnt  of  their  alleged  nnseonred  debt,  viz., 
^28,481,  the  oomposition  on  which  would  be  95,857.86.  The  plaintiff,  not  hav- 
ing the  amount  required  to  pay  the  oomposition  to  his  creditors,  in  all  a  sum 
•of  924,178.68,  entered  into  negotiations  with  the  defendant  Mollenr  for  the 
purpose  of  procuring  it.  The  extent  and  nature  of  the  negotiations  form  the 
subject  of  the  present  contention.  They  resulted  in  the  execution  of  a  deed 
•dated  the  16th  May,  1876,  made  between  the  plaintiff,  his  assignee,  and  the 
defendant  Molleur,  whereby  it  was  recited  that  the  plaintiff  had  received  from 
the  defendant  Molleur  the  sum  of  925,251.55  for  the  purpose  of  paying  the 
composition  to  his  creditors  and  for  securing  repayment  of  this  sum,  together 
with  a  bonus  of  94,000,  as  one  of  the  considerations  for  said  advance.  The 
plaintiff  requested  the  assignee  to,  and  the  assignee  thereby  did,  assign  and 
transfer  to  the  defendant  Molleur  all  the  property  belonging  to  the  plaintiff. 
The  defendant  Molleur  was  also  to  be  paid  the  costs  and  expenses  connected 
with  the  administration  of  the  property.  Molleur  continued  to  deal  with  the 
property  of  the  plaintiff  until  1879,  when  the  plaintiff  brought  this  action, 
alleging  the  facts  hereinbefore  set  forth,  and  alleging  further  that  at  the  time  of 
the  execution  of  the  deed  of  the  16th  May,  1876,  Molleur  was  acting  as  the  pr^e 
iiom  or  locum  tenens  of  the  other  •defendants,  the  Bank  of  St.  Johns ;  that  the 
bank  and  not  Molleur  had  advanced  the  sum  of  925,251.55  mentioned  in  the 
deed ;  that  although  it  had  been  agreed  between  the  plaintiff  and  the  defendant 
Molleur  that  only  the  said  sum  of  925,251.55,  together  with  a  bonus  of  94,000, 
should  be  paid  to  the  bank,  and  upon  such  payment  being  made  Molleur 
should  re-transfer  to  the  plaintiff  the  property  remaining  in  his  possession,  the 
defendant  Molleur  had  wrongfully  paid  to  the  bank  the  claim  against  his  estate 
in  full,  and  had  also  so  improperly  managed  the  estate  as  to  cause  the  plaintiff 
considerable  loss.  The  plaintiff  asked  that  the  defendant  Molleur  should 
render  an  account  of  his  administration,  that  the  bank  might  be  declared  to 
be  equally  responsible  with  the  defendant  Molleur,  who  should  be  held  to  be 
merely  the  loeum  tenent  of  the  bank,  that  the  defendants  jointly  should  be 
obliged  to  repay  to  him  the  balance  of  monies  which  they  had  received,  after 
paying  the  amounts  which  were  authorized  by  the  said  deed  of  the  16th  May, 
1876,  and  that  Molleur  should  also  be  obliged  to  re-assign  to  the  plaintiff  the 
balance  of  the  plaintiff's  property  then  unsold. 

In  the  course  of  the  proceedings  Molleur  by  his  pleas  denied  that  the 
properties  belonging  to  the  plaintiff  were  assigned  to  him  to  pay  only  the  sums 
mentioned  by  the  plaintiff;  he  denied  Idiat  he  was  the  toctan  Unetu  of  the 
bank ;  and  he  alleged  that  at  the  time  of  the  execution  of  said  deed  it  was 
Agreed  between  the  plaintiff  and  himself,  that  besides  the  said  sums  the 
defendants  should  pay  to  the  bank  in  full  the  balance  remaining  due  to  said 
bank  on  the  claim  filed  against  the  plaintiff  beyond  the  amonnt  of  the  com- 
position, such  balance,  amounting  to  985,578.56,  having  necessarily  to  be 
paid  to  discharge  the  hypothecs  held  by  the  endorsers  of  the  plaintiff's 
notes. 
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The  total  amotint  which  hy  the  defendant  Mollear*a  oonteotion  would 
ttras  have  to  he  paid  out  of  the  prooeede  of  the  plaintiiTe  property  would  he 
the  sum  of  164,825.11,  together  with  the  ezpenaet  of  management,  and  the 
defendant  also  claimed  that  the  plaintiff  agreed  to  pay  interest  on  the  various 
sums  at  the  rate  of  9  per  cent,  per  annum.  He  stated  that  up  to  that  time 
he  had  paid  to  the  bank,  and  on  hypothecary  claims  on  the  property  and  for 
expenses  of  management,  the  sum  of  $62,977.85 ;  he  admitted  having  received 
from  the  revenues  and  sale  of  portions  of  the  property  a  sum  of  949,638.09, 
and  having  sold  another  portion  of  said  property  for  $1,000  which  he  had  not 
yet  received.  The  defendant  went  into  particulars  with  respect  to  his  deal- 
ings with  certain  portions  of  the  property.  The  result  would  have  been  that 
a  considerable  balance  would  still  have  appeared  owing  to  the  bank  of  St* 
Johns,  if  the  contention  of  the  defendant  Molleur  was  correct.  The  defendant 
filed  with  his  pleas  certain  statements  of  account.  To  these  the  plaintiff 
objected  as  not  having  been  sworn  to,  as  required  by  law,  and  he  reiterated 
his  contentions  with  respect  to  the  agreement  between  him  and  the  defendant 
MoUeur. 

On  the  20th  May,  1882,  the  Superior  Court  of  the  district  of  Iberville, 
Chagnon,  J.,  presiding,  by  an  interlocutory  judgment,  Held,  that  the  defen- 
dant Molleur  was  the  loeuni  tenen$  of  the  bank,  and  that  the  said  defendant 
should  render  a  proper  sworn  account.  This  the  defendant  Molleur  did,  not 
only  of  his  dealings  with  the  property  up  to  the  time  of  the  institution  of  the 
action,  but  also  up  to  the  date  of  rendering  said  accounts,  the  15th  August, 
1882,  and  he  claimed  that  a  balance  was  still  due  to  him  of  98,814.18. 

On  the  29th  January,  1883,  Mr.  Justice  Chagnon  delivered  judgment  in 
which  he  re-affirmed  his  previous  finding,  that  the  defendant  Molleur  was  the 
pr^te  nom  or  locvm  tenens  of  the  bank.  He  held,  also,  that  the  defendant  Molleur 
was  justified  in  paying  to  the  bank  the  amount  of  the  notes  for  which  they 
held  the  endorsement  of  L'Eouyer,  there  being  no  evidence  that  the  hypothec 
held  by  L'Ecuyer  was  not  a  bona  fide  security  of  which  the  bank  bad  a  right 
to  the  benefit ;  that  the  bank  was  justified  in  retaining  the  shares  of  the  plain- 
tiff to  be  applied  on  the  balance  of  its  claim ;  that  the  bank  was  entitled  also 
to  the  sum  of  925,251.55,  together  with  the  amount  of  the  bonus  of  94,000,  and 
to  interest  on  all  the  amounts  it  was  thus  declared  entitled  to  at  the  rate  of  6 
per  cent,  per  annum,  with  the  exception  of  the  said  bonus,  upon  which  the 
judge  considered  no  interest  should  be  paid ;  that,  as  regards  the  amount 
alleged  to  have  been  improperly  paid  the  assignee,  the  plaintiff  must  be  left  to 
his  recourse  against  the  assignee,  or  his  estate,  he  being  then  dead ;  that,  as 
regards  any  questions  of  mal-administration,  the  recourse  of  the  plaintiff, 
if  any,  should  be  reserved  to  him ;  and  the  coart  directed  the  accounts  to  be 
submitted  to  an  auditor  to  ascertain  the  balance  on  the  principles  laid  down 
in  the  judgment,  and  also  directed  that  if  a  balance  should  be  payable  by 
the  defendants  the  defendant  Molleur  should  re-assign  to  the  plaintiff  the  bal- 
ance of  prop^^  remaining  unsold. 

The  auditor  found  a  balance  in  favour  of  the  plaintiff  of  93,200.60. 

Neither  party  being  satisfied  with  this  judgment,  appeals  were  instituted 
to  the  Court  of  Queen's  Bench,  which  conrt  reversed  the  finding  of  Mr. 
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Jaatioe  Chagnon  on  the  qaeetion  of  the  relation  between  the  bank  and  MoUeor,. 
holding  that  MoUeor  was  not  the  loeum  teneiu  of  the  bank,  and  revereed  his 
finding  with  respect  to  the  rate  of  interest.  In  other  respects  it  practicaUy 
affirmed  the  judgment  of  the  Superior  Ooart,  and  sent  the  case  back  to  that 
court  to  have  the  account  rectified  in  accordance  with  suggestions  in  their 
judgment. 

Held,  by  the  Supreme  Court  of  Canada,  that  the  judgment  of  Mr.  Justice 
Chagnon  slionld  be  affirmed,  with  the  exception  hereafter  mentioned.  The 
evidence  was  ample  to  lead  to  the  conclusion,  beyond  any  reasonable  doubt, 
that  the  defendant  Molleur  was  acting  as  the  priU  nom  or  locum  teneru  of 
the  bank.  The  only  difficulty  with  regard  to  this  point  was  created  by  the 
fact  that  there  was  no  writing  to  connect  the  bank  with  the  deed  of  the  16th 
May,  1876,  no  eammencement  de  preuve  par  Jerit.  But  this  difficulty  was  not 
insuperable : — let.  Because,  if  held  as  a  bar  to  considering  the  bank  as  the  real 
party  liable,  the  bank  would  be  enabled  to  commit  a  fraud  upon  the  plaintiff 
and  to  receive  and  retain  monies  to  which  it  was  not  entitled.  And  secondly, 
because  the  bank,  by  its  actions  and  conduct  throughout,  had  shown  ample 
ratification  of  the  acts  of  the  defendant  Molleur,  and  an  acceptance  of  the 
deed  of  the  16th  May,  1876,  and  of  everything  done  under  it.  Whether  as  the 
principal  party  concerned,  acting  through  its  loetim  teneru,  or  by  reason  of  its 
having  received  monies  by  collusion  with  the  defendant  Molleur  to  which  it 
was  not  entitled,  the  bank  should  be  held  equally  responsible  with  the  defend- 
ant  Molleur. 

With  reference  to  the  L*Ecuyer  notes,  the  bank  did  not,  these  notes  being 
over-due,  treat  the  hypothec  taken  by  L*£cuyer  as  any  security  to  it  when 
filing  its  said  claim,  nor  did  it  appear  that  the  plaintiff  ever  contended  at  the 
meeting  of  his  creditors,  or  in  any  of  the  insolvency  proceedings,  that  this 
hypothec  given  to  Mr.  L*Ecuyer  was  in  reality  held  for  the  bank.  Nor  was 
there  any  evidence  to  the  effect  that  the  plaintiff  subsequent  to  the  insolvency 
proceedings,  and  up  to  the  time  of  the  institution  of  this  actiun,  ever  contended 
that  this  hypothec  was  held  by  the  bank,  or  held  otherwise  than  as  a  bond  fide 
security  by  Mr.  L*£cuyer  himself,  and  as  a  security,  therefore,  which  the 
defendant  Molleur  was  bound  to  pay  off  to  release  the  properties.  On  the 
other  hand,  there  was  considerable  evidence  that  the  plaintiff  acknowledged  his 
liability  on  this  hypothec,  and  wished  the  defendant  Molleur  to  pay  off  the 
indebtedness  for  which  it  was  given.  The  judge  of  the  Superior  Court  was 
justified  in  holding  that  the  defendant  had  properly  paid  the  amount  of  the 
promissory  notes  endorsed  by  L*£ouyer  in  order  to  obtain  the  discharge  of  his 
hypothec. 

Further,  the  bank  in  filing  its  claim,  was  justified  in  alleging  that  it 
held  as  security  only  the  shares  of  the  plamtiff,  and  that  it  was  further 
justified  in  applying  the  proceeds  of  these  shares  to  any  balance  remaining 
due  on  the  notes  of  the  plaintiff  after  payment  of  the  L'Ecuyer  notes. 

The  Court  of  Queen's  Bench  should  not  have  raised  the  rate  of  interest 
to  eight  per  cent.,  no  rate  having  been  mentioned  in  the  deed  of  the  16th 
May,  1876. 
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There  was  one  point,  however,  in  the  judgment  of  the  learned  judge  of 
the  Superior  Court  from  which  the  court  was  obliged  to  dissent.  At  the 
time  the  deed  of  the  16th  of  May,  1876,  was  executed  there  were,  as  already 
stated,  certain  claims  being  contested  before  the  assignee.  The  amount  of 
these  claims  ahonld  not  have  been  paid  to  the  assignee  before  the  result  of  the 
contestations  was  declared,  or,  if  paid,  the  defendants  should  have  taken 
proceedings  in  the  interest  of  the  plaintiff  to  recover  back  this  amount  from 
the  assignee.  This  amount  the  plaintiff  was  entitled  to,  in  addition  to  the 
sum  found  by  the  auditor  on  the  basis  of  the  judgment  of  the  Superior  Court. 

In  all  other  respects  the  judgment  of  the  Superior  Court  should  be 
affirmed  and  the  appeal  of  the  plaintiff  allowed  with  costs,  and  the  cross 
appeals  dismissed  with  costs,  the  plaintiff  to  receive  his  costs  on  the  appeal 
and  cross  appeals  in  the  Court  of  Queen's  Bench. 

Lamourenx  t.  MoUeiiv.— 8th  March,  1886. 

[In  this  case  the  judicial  committee  of  the  Privy  Council  refused  leave  to 
appeal.] 

13.  Winding-up  of  insolvent  bank — Winding-up  Act,  45  V.  c.  23,  as 

amended  by  47  V.  c.  39. 

See  WINDING-UP,  6. 

14.  Surety — Cashier  of  bank — Misconduct  of — Illegal  transactions 

— Proper  banking  business — Sanction  of  directors. 

The  sureties  of  an  absconding  bank  cashier  are  not  relieved  from  liability 
by  showing  that  the  bank  enqployed  their  principal  in  transacting  what  was 
not  properly  banking  business,  in  the  course  of  which  he  appropriated  the 
bank  funds  to  his  own  use,  the  claim  against  the  sureties  being  for  the 
moneys  so  appropriated  by  the  principal,  and  not  for  losses  occasioned  by  such 
illegal  transactions. 

Springer  t.  Ezehange  Baak  of  Canada— Bamei  y.  the  ■ame.— ziv.  716. 

15.  Surety  —  Mortgage  to  bank — Continuing  security — Present 

indebtedness  of  principal — Commercial  paper — Mode  of 
dealing  by  bank — Taking  forged  paper  in  renewal. 

McEL  gave  a  mortgage  to  the  M.  Bank  as  security  for  the  present  indebt- 
Dess  of,  and  future  advances  to,  a  customer  of  the  bank.  By  the  terms  of  the 
mortgage  McE.  was  to  be  liable,  amongst  other  things,  for  the  promissory  notes, 
etc.,  of  the  customer  outstanding  at  the  date  of  the  mortgage,  and  all  renewals, 
alterations,  and  substitutions  thereof. 

Held,  per  Ritchie,  C.J.,  Fournier  and  Taschereau,  JJ.,  that  the  bank  having 
given  up  the  said  promissory  notes,  etc.,  and  accepted  as  renewals  thereof, 
forged  and  worthless  paper,  McE.  was,  to  the  extent  of  such  worthless  paper, 
relieved  from  liability  as  such  surety. 
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Hdd,per  Strong,  J.,  that  the  bank,  haWng  aooeptad  the  xenewais  in  the 
ordinary  oonrie  of  banking  bmaneu,  and  it  not  being  shown  that  thej  were 
gnilty  of  negligence,  the  rarety  was  not  relieved. 

Held,  per  Gwynne,  J.,  that  ae  there  was  a  referenoe  ordered  to  take  an 
aooonnt  of  the  notee  alleged  to  be  forged,  the  consideration  of  the  surety's 
liability  should  be  postponed  until  the  account  was  taken. 

Merohanta'  Baak  of  Canada  v.  MoKay.—xv.  67S. 

16.  Shareholders  in  bank — Winding-up — R  S.  C.  c  129 — Con- 

tributory, calls  on — Double  liability — Set-ofF. 

See  WINDING-UP,  7. 

17.  Shares — Suit  respecting — Matter  in  controversy — Actual  value 

of  shares — Bight  to  establish  by  affidavit. 

See  PRACTICE  OF  SUPREME  COURT.  117. 

18.  The  Banking  Act — R.  8.  C.  c.  120,  8,  63  et  seq. —  Warehovuse 

receipts  —  Parol  O/greement  as  to  surplus  —  Arts,   1031, 
1981,  a  a 

The  Molsons  Bank  took  from  H.  A  Co.  several  warehouse  receipts  as 
collateral  security  for  commercial  paper  discounted  in  the  ordinary  course  of 
business,  and  having  a  surplus  from  the  sale  of  the  goods  represented  by  the 
receipts,  after  paying  the  debts  for  which  they  were  immediately  pledged, 
claimed  under  a  parol  agreement  to  hold  that  surplus  in  payment  of  other 
debts  due  by  H.  dt  Co.  H.  ft  Ce.  having  become  insolvent,  T.,  as  one  of  the 
creditors,  brought  an  aotion  against  the  bank,  claiming  that  the  surplus  must 
be  distributed  ratably  among  the  general  body  of  creditors.  H.  A  Co.  were 
not  made  parties  to  the  suit. 

Held,  affirming  the  judgment  of  the  courts  below,  that  the  parol  agreement 
was  not  contrary  to  the  provisions  of  the  Banking  Act,  R.  S.  C.  c.  120,  and 
that  after  the  goods  were  lawfully  sold,  the  money  that  remained,  after 
applying  the  proceeds  of  each  sale  to  its  proper  note,  could  properly  be  applied 
by  the  bank  under  the  terms  of  the  parol  agreement.  (Ritchie,  C.  J.,  doubiiQg» 
and  Foumier,  J.,  dissenting). 

Per  Taschereau,  J.~That  H.  A  Co.  ought  to  have  been  made  parties  to 
the  suit. 

Thorapion  t.  The  MoImiu  Bank*— zvi.  664. 

19.  Insolvent  Bank  —  Assets  —  R.  S.  C.  c.  120  —  Prerogative  of 

Crown — Priority  of  note-holders. 

See  CROWN,  21. 

20.  Payment  of  cheque  by  bank — Joint  payees — Endorsement  by 

one— Authority. 

Spe  PARTNERSHIP,  15. 
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21.  Discount  of  note  by  bank — Partner  in   two  firms — Use  of 

name  of  one  for  purposes  of  the  other — Notice  to  Bank. 

See  PARTNERSHIP,  16. 

22.  Forged  bill,  bank  cannot  recover  on. 

See  FORGERY.  3. 

23.  Winding-up  Act — R.  S.  C.  c.  129 — Insolvent  bank — Appoint- 

ment of  liquidators  —  Right  to  appoint  another  bank  — 
Discretion  of  judge. 

See  WINDING  UP,  10. 

24.  Bank —Agent  of — Eaxess  of  authority — Dealing  mith  funds 

contrat^y  to  instructions — Liability  to  bank — Discounting 
for  his  own  axcommodation — Position  of  parties  on  accom- 
modation  paper, 

E.,  agent  of  a  bank  and  also  a  member  of  a  bnsiness  lirm,  procured  ac- 
commodation drafts  from  a  castomer  of  the  bank  which  lie  discounted  as  such 
agent,  and  without  indorsing  the  drafts,  used  the  proceeds,  in  violation  of  his 
instructions  from  the  head  office,  in  the  business  of  his  firm.  The  firm,  having 
become  insolvent,  executed  an  assignment  in  trust  of  all  their  property  by 
which  the  trustee  was  to  pay  "  all  debts  by  the  assignors  or  either  of  them  due 
and  owing  or  accruing  or  becoming  due  and  owing"  to  the  said  bank  as  first 
preferred  creditor  and  to  the  makers  of  the  accommodation  paper,  among 
others,  as  second  preferred  creditors.  The  estate  not  proving  sufficient  to  pay 
the  bank  in  full  a  dispute  arose  as  to  the  accommodation  drafts,  the  bank 
claiming  the  right  to  disavow  the  action  of  the  agent  in  discounting  them  and 
appropriating  the  proceeds  in  breach  of  his  duty  as  creating  a  debt  due  to  it 
from  his  firm,  the  makers  claiming  that  they  were  really  debts  due  to  the 
bank  from  the  insolvents.  In  a  suit  to  enforce  the  carrying  out  of  the  trusts 
created  by  the  assignment — 

Held,  affirming  the  judgment  of  the  Supreme  Court  of  Nova  Scotia, 
(Gwynne,  J.,  dissenting),  that  the  drafts  were  "debts  due  and  owing*'  from  the 
insolvents  to  the  bank  and  within  the  first  preference  created  by  the  deed. 

Per  Ritchie,  G.J. — E.  procured  the  accommodation  paper  for  the  sole 
purpose  of  borrowing  the  money  of  the  bank  for  his  firm  and  when  the  firm 
received  that  money  they  became  debtors  to  the  bank  for  the  amount. 

Per  Strong  and  Patterson,  JJ. — The  agent  being  bound  to  account  to  the 
bank  for  the  funds  placed  at  his  disposal,  he  became  a  debtor  to  the  bank,  on 
his  authority  being  revoked,  for  the  amount  of  these  drafts  as  money  for 
which  he  failed  to  account.  Whether  or  not  the  bank  had  a  right  to  elect 
to  treat  the  act  of  the  agent  as  a  tort  was  not  important  as  in  any  case  there 
was  a  debt  due. 
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Per  Gywnne,  J. — The  evidenoe  does  not  establish  that  these  drafts  were 
anythinf;  else  than  paper  disoounted  in  the  ordinary  oonrse  of  bankinf;  bnsiness, 
as  to  which  the  bank  had  its  reoonrse  a^inst  all  persons  whose  names 
appeared  on  the  f aoe  of  the  paper  and  were  not  obliged  to  look  to  any  other  for 
payment. 

The  Merohanti  Baak  of  Halilkz  y.  Whldden.— xix.  53. 

25.  Bank  stock  given  to  another  hank  as  collateral  security — Bank- 
ing Act,  Si  V.  c.  5,  8.  40—4^  V.  c,  45  s.  2—35  V.  c.  61  (R) 
—4S  V.  c.  ^;?,  «.  8—46  V.  c.  20,  S9.  9  &  10—AHs.  14. 1970, 
1973, 1975  a  a 

The  Exchange  Bank  in  advancing  money  to  F.  on  the  secnrity  of 
Merchants*  Bank  shares  caused  the  shares  to  be  assigned  to  their  managing 
director  and  an  entry  to  be  made  in  their  books  that  the  managing  direc- 
tor held  the  shares  in  question  on  behalf  of  the  bank  as  security  for  the 
loan.  The  bank  subsequently  credited  F.  with  the  dividends  accruing  thereon. 
Later  on  the  managing  director  pledged  these  shares  to  another  bank  for  his 
own  personal  debt  and  absconded. 

Held,  affirming  the  judgment  of  the  court  of  Queen*s  Bench  for  L.G.  (appeal 
side),  that  upon  repayment  by  F.  of  the  loan  made  to  him,  the  Exchange  Bank 
was  bound  to  return  the  shares  or  pay  their  value.  The  prohibition  to  advance 
upon  security  of  shares  of  another  bank  contained  in  the  amendment  to  the 
general  Banking  A.ct  applies  to  the  bank  and  not  to  the  borrower. 

Per  Patterson,  J. — A.ssuming  that  the  subsequent  amendment  of  the 
general  Banking  Act  forbade  the  taking  of  such  security  by  any  bank,  the 
amendment  did  not  alter  the  charter  of  the  Exchange  Bank,  85  Yio.  o.  51  (D.), 
under  which  the  Exchange  Bank  had  power  to  take  the  shares  in  question  in 
its  corporate  name  as  collateral  security.  To  take  such  security  may  have  be- 
come an  o£Fence  against  the  banking  law,  punishable  from  Idle  beginning  as  a 
misdemeanour  and  subject  to  a  pecuniary  penalty,  but  it  was  not  ultra  virsi. 
Art.  14  C.  C.  which  declares  that  prohibitive  laws  import  nullity  has  no 
application  to  Huch  a  case. 

The  Exchange  Bank  t.  Fletoher.— xix.  278. 


26.  Incorporation  of  the  Trustees  of  the  Bank  of  Upper  Canadi 

31  V.  c.  17  (D.) ;  33  V.  c.  40  (D.>-Validity  of— B.  N.  A.  Act 
1867,  s.  91 — Eight  of  legislation  by  Parliament  as  to 
insolvent  bank. 

See  PARLIAMENT  OF  CANADA,  12. 

27.  Shares  held  in  trust — Substitution — Registry — Arts.  931,  938, 

939, 1047, 1048,  C.  C. 

See  TRUSTS  AND  TRUSTEES.  20. 
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28.  Deposit  with  bank  after  siLspension. 

A  person  who  makes  a  deposit  with  a  bank  after  its  snspension,  the  deposit 
consisting  of  cheques  of  third  parties  drawn  on  and  accepted  by  the  bank  in 
qnestion,  is  not  entitled  to  be  paid  by  privilege  the  amount  of  such  deposit. 

The  Ontario  Bank  y.  Chaplin.— zx.  152. 

And  Bee  INSOLVENCY.  26. 

29.  Stock — Transfer  of,  to  manager  of  bank  or  company  "in  trust" 

— Duty  of  transferee  to  make  inquiry. 

See  TRUSTS  AND  TRUSTEES,  23. 

30.  Compounding  felony — Embezzlement  of  bank  funds  by  agent 

— Security  to  bank — Bond — Consideration — Agreement  not 
to  prosecute. 

See  CONTRACT,  57. 

31.  Bank  Act,  K  S,  C.  c.  120,  a.  79 — Lien  on  assets — Priority  of 

note-holders — 6S  V.  c,  31,  s,  63. 

Under  section  79  of  the  Bank  Act,  R.  S.  C.  c.  120,  the  note-holders  have 
the  first  lien  on  the  assets  of  an  insolvent  bank  in  priority  to  the  Crown. 
Strong  and  Tasohereau,  JJ.,  dissenting. 

[But  see  the  present  Bank  Act,  53  V.  c.  31,  s.  53,  passed  since  this 
decision.] 

Li^oldaton  of  the  Maritime  Bank  y.  the  RecelTer-General  of  New 
BnuiBwick.  — xx.  695. 

32.  Bank  cheques  —  Acceptance  by  cashier  and  prendent  at  a 

fviv/re  date — Liability  of  Bank, 

In  1861  G.,  having  bosiness  transactions  with  the  Exchange  Bank,  agreed 
with  C,  president  and  manager  of  the  bank,  that  in  lieu  of  further  advances, 
the  bank  would  accept  his  cheque,  but  made  payable  at  a  future  date.  On 
the  19th  October,  1881,  G.  drew  a  cheque  on  the  Exchange  Bank,  and  after 
having  it  accepted  as  follows :  "  Good  on  19th  February,  1892,  T.  Craig,  presi- 
dent," got  the  cheque  discounted  by  the  People's  Bank,  and  deposited  the 
proceeds  to  his  credit  in  the  Exchange  Bank.  This  cheque  was  renewed  oit 
the  2drd  of  May,  and  it  was  presented  at  the  Exchange  Bank  and  paid. 
Thereupon  another  cheque  lor  the  same  amount  was  accepted  in  the  same  way 
and  discounted  by  the  People's  Bank  on  the  7th  September,  1883.  At  the 
time  of  the  suspension  of  payment  by  the  Exchange  Bank,  the  People's 
Bank  had  in  its  possession  four  cheques  signed  by  G.  and  accepted  by  T.  Craig, 
president  of  the  Exchange  Bank,  which  were  subsequently  presented  for  pay- 
ment on  the  dates  when  they  were  payable  and  duly  protested. 

The  total  of  these  cheques  amounted  to  $66,020.64  and  one  of  them, 
viz.,  the  one  dated  7th  September,  1883,  for  $31,000,  was  a  renewal  of  the 
obeque  the  prooeeds  of  which  had  been  paid  to  the  credit  of  G.  in  the 


80 
Banks  and  Baxiking—Continued. 

Exchange  Bank.    G .  was  manager  as  well  as  president  of  the  Exchange 
Bank. 

On  an  action  brought  by  the  People's  Bank  against  the  Exchange  Bank 
for  the  recovery  of  the  sam  of  f  66,020.64,  based  on  the  foor  cheques  in  qaestion, 
the  Exchange  Bank  pleaded,  inter  alia  that  C.  had  not  acted  within  the  scope 
of  his  duties  and  within  the  limits  of  his  powers,  and  that  the  bank  had  never 
authorized  or  ratified  his  acceptance  of  G.'s  cheques. 

Held,  per  Ritchie,  G.J. ,  and  Fournier  and  Henry,  JJ.,  affirming  the  judg- 
ment of  the  Gourt  of  Queen's  Bench  for  L.  G.,  (Strong,  Taschereau  and  Gwynne» 
J  J.,  contra),  that  under  the  circumstances  the  Exchange  Bank  was  liable  for 
the  acceptance  by  their  president  and  manager  of  G.'s  cheques  discounted  by 
the  People's  Bank  in  good  faith  and  in  due  course  of  business. 

Appeal  dismissed  without  costs. 

Present:  Ritchie,  G.J.,  and  Strong,  Fournier,  Henry,  Taschereau  and 
Gwynne,  JJ. 

The  Exchange  Bank  of  Canada  y.  The  People's  Bank.— 23  G.  L.  J.  391 

—22nd  June,  1887. 

33.  Letter  of  guarantee  by  bank — Proof  of  loss — Account  sales. 

See  GUARANTEE. 

34.  Railway  bonds — Mortgage  of,  as  security  for  advances  made  by 

bank — Mortgagees  notes  discounted  by  bank — Second  mort- 
gagee— Purchase  by — Re  hypothecation  of  bonds  to  bank. 

See  RAILWAYS  AND  RAILWAY  GOMPANIES,  72. 
WAREHOUSE  REGEIPTS. 

Barratry — Marine  Insurance — Exceptions  in  policy —  "  Perils  of 
the  seas"  does  not  cover  a  loss  by  barratry — Proximate 
cause  of  loss. 

See  INSURANCE.  MARINE,  26. 

Benefit  Society — Expulsion  of  member — Prior  notice  not  neces- 
nary  under  by-lciwa — Maiidamus, 

L.  was  expelled  from  membership  in  L'U.  St.  J.,  an  incorporated  benefit 
society,  for  being  in  default  to  pay  six  months*  contributions.  Article  20  of 
the  society's  by-laws,  section  5,  provides  that  *'  When  a  member  shall  have 
neglected  during  six  months  to  pay  his  contributions*  or  the  entire  amount  of 
his  entrance  fee,  the  society  may  erase  his  name  from  the  list  of  members^ 
and  he  shall  then  no  longer  form  part  of  the  society ;  for  that  purpose,  at  every 
general  and  regular  meeting,  it  is  the  duty  of  the  collector-treasurers  to  make 
known  the  names  of  those  who  are  indebted  in  six  months*  contributions,  or 
in  a  balance  of  their  entrance  fees,  and  then  any  one  may  move  that  such 
members  be  struck  off  from  the  list  of  members  of  the  society.*'  L.  brought 
a  suit  under  the  shape  of  a  petition,  praying  that  a  writ  of  mandamns  should 
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issne,  enjoining  the  oompany  to  re-instate  him  in  his  rights  and  privileges  as 
a  member  of  the  society :  1.  On  the  ground  that  he  had  not  been  put  en 
demeure  in  any  way ;  and  that  no  statement  or  notioe  had  been  given  him  of 
the  amount  of  his  indebtedness.  2.  On  the  ground  that  many  other  members 
of  the  society  were  in  arrear  for  similar  periods,  and  that  it  was  not  competent 
for  the  society  to  make  any  distinction  amongst  those  in  arrear.  3.  On  the 
ground  that  no  motion  was  made  at  any  regular  meeting. 

-  The  Court  of  Queen's  Bench  for  L.  C.  (appeal  side)  held  that  L.  should 
have  had  *'  prior  notice  "  of  the  proceedings  to  be  taken  with  a  view  to  his 
expulsion. 

Held,  on  appeal,  that  as  L.  did  not  raise  by  his  pleadings  the  want  of 
**  prior  notice,"  or  make  it  a  part  of  his  case  in  the  court  below,  he  could  not 
do  so  in  appeal. 

Per  Taschereau  and  Gwynne,  JJ. — A  member  of  that  society,  who  admits 
that  he  is  in  arrear  for  six  months*  contributions,  is  not  entitled  to  **  prior 
notice  "  before  he  can  be  expelled  for  non-payment  of  dues. 

L'Union  St.  Joseph  de  Montreal  y.  Laplerre.— iv.  164. 

Bill  of  Lading — Rights  of  assignee  of — Right  to  instmct  agent  to 
hold  until  payment  of  bill  of  exchange  drawn  for  goods 
mentioned  in  hill  of  lading  —  Whether  instructions 
admissible  in  auction  against  a  third  party — Consignee 
obtaining  goods  without  Bill  of  Lading  and  without  pay- 
ing for  goods — Liability  of  auctioneers  to  assignees  of  BUI 
of  Lading  for  selling  the  goods  on  consigrtee's  account — 
Trover — Interest 

The  plaintiffs,  a  banking  company  doing  business  at  Charleston,  6.  C, 
were  assignees  of  a  bill  of  lading  for  100  casks  of  spirits  of  turpentine  and  501 
barrels  of  rosin,  for  which  they  had  discounted  the  shipper's  draft  on  B.,  of 
81  John,  N.B.t  the  consignee.  They  forwarded  the  draft  to  their  agents 
with  instructions  to  deliver  the  bill  of  lading  to  B.  when  the  draft  was  paid. 
The  draft  was  dated  August  2,  1875,  and  was  payable  20  days  after  date.  B. 
accepted  the  draft,  but  did  not  pay  the  same,  and  the  bill  of  lading  was 
retained  by  plaintiffs'  agents.  The  invoice  was  sent  from  Charleston  to  B., 
to  whom  the  captain  of  the  vessel  by  which  the  goods  were  shipped  delivered 
the  goods  without  the  production  of  the  bill  of  lading.  Subsequently  B« 
delivered  90  barrels  of  the  turpentine  to  the  defendants,  who  were  auotioneerS| 
for  the  purpose  of  being  sold  by  the  defendants  on  account  of  B.,  upon  which 
they  advanced  B.  ^1,000.  The  defendants,  after  advertising  the  sale,  sold  the 
turpentine  at  public  auction  and  paid  the  balance  of  the  net  proceeds  to  B.  on 
Beptember  24, 1875.  The  turpentine  had  been  taken  out  of  the  vessel  and 
landed  and  warehoused  several  days  before  the  delivery  to  defendants,  and 
defendants  did  not  know  that  B.  had  not  possession  of  the  bill  of  lading  until 
October  21,  1875,  when  the  plaintiffs,  by  notice  in  writing,  demanded  the 
turpentine  of  them. 

CAS.  DIO. — 6 
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The  Bapreme  Court  of  New  Bmnswick  held,  that  the  plaintiffs  were 
entitled  in  an  action  of  trover  to  recover  from  defendants  the  value  of  the 
turpentine,  and  gave  interest  on  the  amount  to  the  plaintiffs  from  the  day 
the  demand  was  made.  The  court  held  also  that  the  instructions  from  plain> 
tiffs  to  their  agents  to  deliver  the  hill  of  lading  upon  payment  of  the  draft, 
was  admissible  evidence  in  an  action  by  plaintiffs  against  the  defendants. 
See  8  Pugs.  &  Bur.  268. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  judgment  of 
the  court  lielow  should  be  affirmed.    Appeal  dismissed  with  costs. 

Stevart  t.  The  People's  National  Bank  of  Charleston.— 10th  June,  1880. 

2.  Sale  with  privilege  of  taking  bill  of  lading  or  reweighing  at 

sellers'  expense. 

See  SALE  OF  GOODS,  12. 

3.  Assignment   of — Property   in   goods    under  —  Stoppage   in 

transitu — Replevin. 

H.,  of  Souris,  P.E.I.,  carried  on  the  business  of  lobster  packing,  sending 
his  goods  to  M.,  of  Halifax,  N.S.,  who  supplied  him  with  tin  plates,  etc.  They 
had  dealt  in  this  way  for  several  years,  when,  in  1882 »  H.  shipped  180  cases 
of  beef  via  Pictou  and  I.  C.  B.,  addressed  to  M.  The  bill  of  lading  for  this 
shipment  was  sent  to  M.,  and  provided  that  the  goods  were  to  be  delivered  at 
Pictou,  to  the  freight  agent  of  the  I.  C.  B.  or  his  assigns,  the  freight  to  be 
payable  in  Halifax.  M.,  the  consignee,  being  on  the  verge  Of  insolvency, 
indorsed  the  bill  of  lading  to  McM.,  to  secure  accommodation  acceptances. 
H.  drew  on  M.  for  the  value  of  the  consignment,  but  the  draft  was  not 
accepted,  and  H.  then  directed  the  agent  of  the  I.  C.  B.  not  to  deliver  the 
goods.  The  goods  had  been  forwarded  from  Pictou,  and  the  agent  there 
telegraphed  to  the  agent  at  Halifax  to  hold  them.  McM.  applied  to  the  agent 
at  Halifax  for  the  goods,  and  ^ndered  the  freight,  but  delivery  was  refused. 
In  a  replevin  suit  against  the  Halifax  agent : — Held,  affirming  the  judgment 
of  the  court  below,  Henry,  J. ,  dissenting,  that  the  goods  were  sent  to  the  agent 
at  Pictou  to  be  forwarded,  and  that  he  had  no  other  interest  in  them,  or  right 
or  duty  connected  with  them,  than  to  forward  them  to  their  destination,  and 
could  not  authorize  the  agent  at  Halifax  to  retain  them.  Held,  also,  that 
whether  or  not  a  legal  title  to  the  goods  passed  to  McM.  the  position  of  the 
agent  in  retaining  the  goods  was  simply  that  of  a  wrongdoer,  and  Mc.M.  had 
such  an  equitable  interest  in  such  goods,  and  right  to  the  possession  thereof, 
as  would  prevent  the  agent  from  withholding  them. 

McDonald  t.  McPherson— xii.  416. 

4.  Terms  of  contract — Carriage  over  several   lines — Delivery  of 

goods — Negligence — Common  carriers. 

See,  COMMON  CABBIEBS. 
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6.  Carrier& — Contract — Carriage  of  goods — Negligence — BiU  of 
lading — Exception  from  liability  uvder — Stovxige. 

A  bill  of  lading  acknowledged  the  receipt  on  board  a  steamer  of  th& 
defendants,  in  good  order  and  condition,  of  goods  shipped  by  T.  (fresh  meat) 
and  contracted  to  deliver  the  same  in  like  good  order  and  condition  .  .  loss 
or  damage  resnlting  from  sweating  .  .  .  decay,  stowa^^e,  ...  or  from 
any  of  the  following  perils,  whether  arising  from  the  negligence,  default  or 
error  in  judgment  of  the  pilot,  master,  mariners  or  other  persons  in  the 
service  of  the  ship,  or  for  whose  acts  the  shipowner  is  liable  (or  otherwise 
howsoever)  always  accepted,  namely  (setting  them  out). 

Held,  af&rming  the  judgment  of  the  court  below,  Sir  W.  J.  Bitchie,  C.J., 
and  Fonrnier,  J.,  dissenting,  that  the  dause  "whether  arising  from  the 
negligence,  default  or  error  in  judgment  of  the  master,"  etc.,  covered  as  well 
the  preceding  exceptions  as  those  which  followed,  and  was  not  limited  in  ita> 
application  by  the  words  "  from  any  of  the  following  perils,"  and  the  defend- 
ants  were,  therefore,  not  liable  for  damage  to  the  goods  shipped  resxUting: 
from  improper  stowage,  which  was  one  of  the  excepted  perils. 

Trainor  t.  The  Black  Diamond  Steamship  Co.— xvi.  186L 

6.  Delivery  of  freight — Breach  of  duty  in  not  delivering — Action 
ex  delicto  for,  will  not  lie. 

See  SHIPS  AND  SHIPPING,  11. 

Bills  of  Exchange  and  Promissory  Notes — Misdirection  of  jury 
as  to  interest  on  note. 

See  EVIDENCE,  6. 

2.     Unstamped  biU  of  exchange — 4^  V,  c,  17,  s.  IS — Knowledge — 
Question  forjudge. 

The  action  was  broaght  by  T.  et  al,  against  C.  to  recover  the  amount  of  & 
bill  of  exchange.  It  appeared  that  the  draft  when  made  and  when  received  by 
T.  et  aZ.  had  no  stamps  ;  that  they  knew  then  that  bills  and  promissory  notes 
required  to  be  stamped,  but  never  gave  it  a  thought,  and  their  first  knowledge 
that  the  bill  was  not  stamped  was  when  they  gave  it  to  their  attorney  for  coK 
lection  on  the  26th  February,  1880,  and  they  immediately  put  on  doublo 
stamps.  .  The  bill  was  received  in  evidence,  leave  being  reserved  to  the 
defendant  to  move  for  a  non-suit ;  the  learned  judge  stating  his  opinion  that 
though  as  a  fact  the  plaintiffs  knew  the  bill  was  not  stamped  when  they  re- 
ceived it,  and  knew  that  stamps  were  necessary,  they  accidentally  and  not  in- 
tentionally omitted  to  affix  them  till  their  attention  was  called  to  the  omission 
in  February,  1880. 

Held,  1.  That  the  question  as  to  whether  the  holder  of  a  bill  or  draft  has 
affixed  double  stamps  upon  an  unstamped  bill  or  draft  so  soon  as  the  state  of  the 
bill  was  brought  to  his  knowledge  within  the  terms  of  42  V.  c.  17,  s.  IS,  is  a 
question  for  the  judge  at  the  trial  and  not  for  the  jury,  (Gwynne,  J.,  dis- 
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senting.)    S.  Tli*t  the  **  knowledge"  referred  to  in  the  Aot  is  actual  knowledge 

and  not  imputed  or  presumed  knowledge,  and  that  the  evidenoe  in  this  case 

showed  that  T.  acquired  this  knowledge  for  the  first  time  on  the  day  he  affixed 

stamps  for  the  amount  of  the  double  duty,  26th  February,  1880«    8.  That  the 

want  of  proper  stamping  in  due  time  is  not  a  defence  which  need  be  pleaded. 

(Gwynne,  J.,  dissenting.) 

Ghapman  t.  Talts.—viii.  548. 

3.  Promissory  note — Death  of  endorser — Notice  of  dishonov/r — 

33  V,  c.  47, 8. 1  (D.), 

The  appellants  discounted  a  note  made  by  P.  and  endorsed  by  8.  in  the 
Bank  of  Commerce.  8.  died,  leaving  the  respondent  his  executor,  who  proved 
the  will  before  the  note  matured.  The  note  fell  due  on  the  8th  May,  1879, 
and  was  protested  for  non-payment,  and  the  bank,  being  unaware  of  the  death 
of  S.,  addressed  notice  of  protest  to  8.  at  Toronto,  where  the  note  was  dated, 
under  37  V.  c.  47,  s.  1  (D.).  The  appellants,  who  knew  of  8.'s  death  before 
maturity  of  the  note,  subsequently  took  up  the  note  from  the  bank,  and,  rely- 
ing upon  the  notice  of  dishonour  given  by  the  bank,  sued  the  defendant. 

Held,  reversiifg  the  judgment  of  the  Court  of  Appeal  for  Ontario,  that 

the  holders  of  the  note  sued  upon  when  it  matured,  not  knowing  of  S.*b 

death,  and  having  sent  him  a  notice  in  pursuance  of  s.  1,  c.  47,  87  Y.,  gave  a 

good  and  sufficient  notice  to  bind  the  defendant,  and  that  the  notice  so  given 

enured  to  the  benefit  of  the  appellants. 

Cosgrave  t.  Boyle.— vi.  165. 

4.  Bill  of  exchange  for  goods  in  bill  of  lading. 

See  BILL  OF  LADING,  1. 

5.  Promissory  note  overdue  in  hands  of  payee — Garnishee  clauses 

C.  i.  P.  Act — Payment  into  court 

Held,  an  overdue  promissory  note  in  the  hands  of  the  payee  is  liable  to 
be  attached  by  a  judgment  creditor  under  the  C.  L.  P.  Act,  and  payment  by 
the  garnishee  of  the  amount  to  the  judgment  creditor  of  the  payee,  in  pur- 
suance of  a  judge's  order,  is  a  valid  discharge. 

Roblee  t.  Rankin.— 2drd  June,  1884.— xi.  187. 

6.  BUI  of  exchange — Not  stamped  by  drawer — Stamps  affixced  by 

drawee  before  being  discounted — Double  duty  affixed  at  trial 
— Knowledge  of  law  relating  to  stamps — 4^  V,  c,  17 — Plea 
that  defendant  d,id  not  Tnake  draft — Con.  Stats,  (N.B,)  c.  37, 
s.  83,  S'S,  4  &  6 — Evidence  of  want  of  stamp  under — 
Special  plea. 

B.  remitted  by  mail  to  V.  a  draft  on  Bay  of  Fundy  Quarrjring  Co. 
Boston,  Mass.,  in  payment  of  an  account  of  the  company  of  which  B.  was 
superintendent.  The  draft  when  received  by  V.  was  unstamped,  and  V. 
affixed  stamps  required  by  the  amount  of  the  draft,  and  initialed  them  as 
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of  the  date  the  draft  was  drawn,  whioh  was  at  least  two  days  prior  to  the 
date  on  which  they  were  actually  aj6&zed.  The  draft  was  not  paid,  and  an 
action  was  hronght  against  B.»  who  pleaded  **that  he  did  not  make  the 
draft,"  according  to  provisions  of  Con.  Btats.  (N.B.)i  c  87,  s.  88,  s-s.  4. 
On  the  trial  the  draft  was  offered  in  evidence  and  objected  to  on  the  ground 
that  it  was  not  sufficiently  stamped,  the  plaintiff  having  previously  testi- 
fied as  to  the  manner  in  which  the  stamps  were  put  on,  and  having  also 
sworn  that  he  knew  the  law  relating  to  stamps  at  the  thne.  The  draft  was 
admitted,  subject  to  leave  reserved  to  defendant  to  move  for  a  non-suit,  and 
at  a  later  stage  of  the  trial  it  was  again  offered  with  the  double  duty  affixed. 
The  trial  resulted  in  counsel  agreeing  that  a  non-suit  should  be  entered,  with 
leave  reserved  to  plaintiffs  to  move  for  verdict,  court  to  have  power  to  draw 
inferenoes  of  fact. 

On  motion  pursuant  to  such  leave  reserved,  the  Supreme  Court  of  New 
Brunswick  set  aside  the  non-suit,  and  ordered  a  verdict  to  be  entered  for  the 
plaintiffs  on  the  ground  that  the  defect  in  the  draft  of  want  of  stomp  should 
have  been  specially  pleaded.    See  28  N.  B.  B.  848. 

On  appeal  to  the  Supreme  Court  of  Canada— Held,  1.  Beversing  the 
judgment  of  the  court  below.  Strong  and  Gwynne,  JJ.,  dissenting,  that 
double  duty  should  have  been  placed  on  the  note  as  soon  as  it  came  into 
the  hands  of  the  drawee  unstamped,  and  that  it  was  too  late  at  the  trial  to 
affix  such  double  duty,  the  plaintiff  having  sworn  that  he  knew  the  law  relat- 
ing to  stomps,  whioh  precluded  the  possibility  of  holding  that  it  was  a  mere 
error  or  mistake. 

2.  That  under  the  plea  that  defendant  did  not  make  the  draft,  he  waa 
entitled  to  take  advantage  of  the  defect  for  want  of  stamps. 

Per  Strong,  J. — That  the  note  was  sufficiently  stomped  and  plaintiffs 
were  entitled  to  recover. 

Per  Gwynne,  J. — That  if  the  note  was  not  sufficiently  stamped  the 
defence  should  have  been  specially  pleaded. 

Roberts  y.  Yau^an.— xi.  278. 

7.    Notice  of  dishonour  by  post  sujfficient — 37  V.  c.  47,  s.  1  (D,), 

The  Merchants'  Bank  of  Halifax,  appellants,  as  holders  of  promissory 
notes  endorsed  by  McN.,  respondent,  brought  an  action  against  him  for  their 
amount.  The  notes  were  dated  at  Summerside,  and  were  payable  at  the  agency 
of  the  Merchanto'  Bank  of  Halifax,  Summerside.  The  defendant  resided  at 
the  town  of  Summerside,  and  his  place  of  business  was  there.  Notices  of  dis- 
honour were  given  to  the  defendant  by  posting  such  notices,  addressed  to  the 
defendant  at  Summerside,  at  1  o'clock  p.m.  on  the  day  after  the  day  on  which 
the  notes  matured,  the  postoge  on  such  noticee  being  duly  prepaid  in  both 
cases.  There  is  no  local  delivery  by  letter  carriers  from  the  post  office  in 
Summerside.  No  evidence  was  given  by  the  defendant  that  he  did  not  receive 
the  notices  of  dishonour,  nor  was  any  evidence  given  by  the  plaintiffs  that  the 
defendant  had  received  them.  The  jury  found  for  the  defendant,  contrary  to 
the  charge  of  the  learned  judge.    A  rule  niH  having  been  granted  to  set  aside 


86 
Bills  of  Exchangee  and  Promissory  Notes— Continued. 

this  yerdiot«  and  for  a  new  trial,  the  oonrt  discharged  this  rule  nisi  and  directed 
the  verdict  to  stand  on  the  ground  that  the  posting  of  the  notices  of  dishonour 
to  the  defendant  was  not  sufficient  notice  of  dishonour,  inasmuch  as  both 
plaintiff  and  defendant  resided  in  the  same  town,  and  the  notices  of  dishonour 
should  have  been  delivered  to  the  defendant  personally,  or  left  at  his  residence 
or  place  of  business. 

Held,  reversing  the  judgment  of  the  court  below,  that  since  the  passing  of 
87  V.  c.  47,  s.  1,  the  notices  given  in  the  manner  above  set  forth  were  sufficient. 

Merehants'  Bajik  of  Halifax  y.  McMutt.— zi.  126. 

8.  Accommodation  note — Collateral  security  for  mortgage  debt  of 

indorser — Payment  by  maker — Recourse  against  partner 
and  co-mortgagor  of  indorser. 

See  PARTNERSHIP,  9. 

9.  Bank  taking  forged  paper  in  renewal  of  notes — Release  of 

surety. 

See  BANES  AND  BANKING.  15. 

10.  Promissory    Note — Non-negotiable — Indorsement — Liability 

of  maker. 

H.,  a  director  of  a  joint  stock  company,  signed,  with  other  directors,  a 
joint  and  several  promissory  note  in  favour  of  the  company,  and  took  security 
on  a  steamer  of  the  company.  The  note  was,  in  form,  non-negotiable,  but 
that  fact  was  not  observed  by  the  officials  of  the  Hamilton  Bank,  who  dis- 
counted it  and  paid  over  the  proceeds  to  the  company.  H.  knew  the  note  was 
discounted,  and  before  it  fell  due  he  had  in  writing  acknowledged  his  liability 
on  it.    In  an  action  on  the  note  by  the  Hamilton  Bank  against  H. 

Held,  affirming  the  judgment  of  the  Court  of  Appeal,  and  that  of  the 
Divisional  Court  (9  O.R.  656),  Strong,  J.,  dissenting,  that  although,  in  fact, 
the  note  was  not  negotiable,  the  bank  in  equity  was  entitled  to  recover,  it 
being  shown  that  the  note  was  intended  by  the  makers  to  have  been  made 
n^otiable,  and  was  issued  by  them  as  such,  but,  by  mistake  or  inadvertence, 
it  was  not  expressed  to  be  payable  to  the  order  of  the  payees. 

Present : — Sir  W.  J.  Ritchie,  C. J.,  and  Strong,  Foumier,  Henry,  Taachereau 
and  Gwynne,  JJ. 

Hanrey  t.  The  Bank  of  Haiiiiltoii«~June  14, 1888.— zvi.  714. 

11.  Promissory  note — Identity  of  payee — Dovhle  stamping. 

A  promissory  note  made  payable  to  John  Souther  &  Son  was  sued  on  by 
John  Souther  &  Co. 

Held,  that  it  being  clear  by  the  evidence  that  the  plaintiffs  were  the  per- 
sons designated  as  payees,  they  could  recover. 
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It  is  no  objection  to  the  validity  of  a  promissory  note  that  it  is  for  pay- 
ment of  a  certain  sum  in  cnrrenoy.  Gnrrenoy  mast  be  held  to  mean 
"  United  States  Currency,"  when  the  note  is  payable  in  the  United  States. 

If  a  note  is  insufficiently  stamped,  the  doable  duty  may  be  affixed  as  soon 
as  the  defect  comes  to  the  actual  knowledge  of  the  holder.  The  statute  does 
not  intend  that  implied  knowledge  shoald  govern  it. 

The  appellant  claimed  that  he  was  only  a  surety  for  his  co-defendant,  and 
that  he  was  discharged  by  time  being  given  to  the  principal  to  pay  the  note. 

Held,  that  the  fact  of  time  being  so  given  being  negatived  by  the  evidence, 
it  was  immacerial  whether  appellant  was  principal  or  sarety. 

The  judgment  of  the  Supreme  Court  of  Nova  Scotia  (20  N.  S.  Kep.  609) 
affirmed. 

Present: — Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Foumier,  Gwynne  and 

Patterson,  J  J. 

Wallace  t.  Bouther.— March  18, 1889.— xvi.  717. 

12.  Partnership— Partner  in  two  firms— Use  of  name  of  one  for 

the  benefit  of  the  other — Authority — Notice. 

See  PARTNERSHIP.  16. 

13.  Promissory  note — Illegal  consideration — Election  law — 38  V. 

c,  7,  s,  266  {Q.)—R  S.  Q.  Art  425. 

S.  (appellant's  husband)  brought  an  action  against  St.  L.  Bros,  on  a 
promissory  note  for  $4,000,  a  renewal  of  a  note  for  the  same  amount  made  by 
S.,  endorsed  by  him  and  handed  to  St.  L.  Bros.,  alleging  that  the  original  note 
had  been  made  and  discounted  for  the  accommodation  of  St.  L.  The  evidence 
showed  that  the  proceeds  of  the  note  were  paid  over  to  one  D.,  as  agent  for  S.| 
to  be  used  as  a  portion  of  a  provincial  election  fund  controlled  by  8. 

Held)  affirming  the  judgment  of  the  court  below,  that  the  plaintiff  could 

not  recover,  even  assuming  a  promise  to  pay  on  the  part  of  St.  L.  Bros. ,  the 

transaction  being  illegal  under  38  V.  c.  7,  s.  266  (P.Q.)i  now  R.  S.  (Q.),  Art.  425, 

which  makes  void  any  contract,  promise  or  undertaking,  in  any  way  relating 

to  an  election  under  the  said  Act. 

Danaereau  t.  St.  Louis.— xviii.  687. 

14.  Forgery  of  bill — Cannot  be  ratified  nor  can  bank  recover. 

See  FORGERY,  8. 

15.  Improper  admission  of  evidence — Belief  as  to  signature   on 

note — Conversation  partly  given  on  examination  in  chiefs- 
Order  for  new  trial  reversed. 

See  EVIDENCE,  60. 

16.  Promissory  Note— Consideration,  failure  of — Transaction. 

See  TRANSACTION,  2. 
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17.  Agent  of  bank  dealing  with  funds  contrary  to  instructions  by 

diseounting  drafts  and  using  proceeds  in  business  of  his  firm 
— ^Assignment  by  firm  in  trust  for  creditors — Liability  to 
bank — Drafts  *'  debts  due  and  owing"  by  firm  to  bank. 

See  BANKS  AND  BANKING,  24. 

18.  Agreement  to  endorse  notes — Failure  to  discount  notes — ^Bight 

to  commission— Consideration. 

See  CONTRACT,  46. 

19.  Assignment  for  benefit  of  creditors— Claim  against  assignor- 

Notes  held  as  collateral  security — Collocation — Joint  and 
several  liability. 

See  ASSIGNMENT,  28. 

20.  Promissory  note — FaUwre  of  consideration — New  trial, 

Aotion  on  a  proiuiBsory  note.  Defence,  that  the  note  was  given  in  pay- 
ment of  a  machine  for  polishing  wood,  which  machine  did  not  do  the  work  it 
was  represented  to  do.  The  evidence  at  the  trial  showed  that  the  machine 
had  heen  used  for  some  time  in  connection  with  baildinf;  cars,  and  evidence 
for  defendant  went  to  prove  that  the  work  was  under  the  control  of  a  con- 
tractor with  defendant ;  that  before  the  machine  could  be  uaed  a  fan  had  to 
be  attached  to  keep  off  the  dust ;  that  it  spoiled  the  boards  on  which  it  was 
used  ;  and  that  the  contractor  did  not  inform  the  defendant  as  to  the  defects 
and  he  knew  nothing  of  them  until  the  case  came  on  for  trial.  It  appeared, 
however,  that  the  general  superintendent  of  defendant's  business  watched  the 
progress  of  the  work  in  which  the  machine  was  used  and  inspected  all  the 
cars  before  they  were  delivered.  The  jury  found  a  verdict  for  the  plaintiffs 
and  a  new  trial  was  refused,  the  Supreme  Court  of  New  Brunswick  holding 
that  the  defendant  must  be  held  to  be  affected  with  the  contractor's  knowledge 
or,  at  all  events,  that  the  superintendent  was  in  a  position  to  know  if  the 
machine  did  not  work  properly. 

Held,  that  the  new  trial  was  properly  refused. 

Esaon  y.  McGregor.— xz.  176. 


21.  Promissory  note — Accommodation — Made  by  partner  without 
authority — Renewal — Knowledge  of  holder. 

In  an  action  on  a  promissory  note  the  defence  was  that  the  note  of  which 
it  was  a  renewal  was  given  for  the  accommodation  of  the  payee  by  the  defend- 
ant's partner  who  had  no  authority  to  make  it,  and  that  the  plaintiffs  when 
they  took  the  renewal  knew  of  its  defective  character. 

Held,  that  as  it  did  not  appear  that  such  knowledge  attached  when  the 
original  note  came  into  plaintiff's  possession  they  were  entitled  to  recover. 

Present :  Hitchie,  C. J.,  and  Strong,  Foumier,  Henry  and  Gwynne,  JJ. 
Union  Bank  of  Lover  Canada  t.  Bolmer.— 23  C.  L.  J.  890.~-22nd  June,  1887. 
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22.  Bank  cheques— Acceptance  by  cashier  and  president  at  a  future 

date — liability  of  bank. 

See  BANKS  AND  BANKING,  82. 

23.  Partnership,  style  of—^  Narfie  of  individiud  member  —  Note 

made  infirm  n^me — Dissolution — LiahUity  of  firm.. 

Action  on  a  promigsory  note  for  $1,260.40.  The  defendant  J.  E.  Danham 
carried  on  basiness  in  the  city  of  Montreal  as  a  dealer  and  importer  in  dye 
Btnfis  and  chemicals  under  the  name  of  J.  E.  Dunham  A  Co.  In  this  com- 
pany the  defendant  Park  had  no  interest,  and  was  in  no  way  connected  with 
it.  While  carrying  on  this  business  at  Montreal  the  defendant  Dunham 
entered  into  partnership  with  Park,  on  the  1st  of  May,  1886,  for  the  purpose 
of  carrying  on  the  same  business  at  Toronto  under  the  name  of  J.  E.  Dunham 
A  Co.  Ill  was  agreed  that  this  latter  partnership  should  be  dissolved  upon 
the  Ist  of  August  following,  if  notice  given,  and  such  notice  was  actually 
given,  the  Toronto  business  being,  however,  still  continued,  as  was  proved,  for 
the  purpose  of  winding  it  up.  On  the  12th  August,  while  both  these  firms 
were  thus  carrying  on  business  separately  at  Montreal  and  Toronto  respec- 
tively, one  Isaacs  by  means  of  fraud  procured  Dunham  to  make  the  promissory 
note  sued  on,  ante-dating  it  of  the  29th  July  previous.  This  was  afterwards 
endorsed  over  to  one  Gardner,  and  by  Gardner  to  the  plaintiff. 

Upon  the  evidence  it  was  held  by  Bose,  J.,  before  whom  the  action  was 
tried,  that  the  note  was  given  by  Dunham  with  reference  to  the  business 
carried  on  at  Montreal,  and  came  within  the  principle  of  Standard  v.  DunJiam, 
14  Ont.  R.  67,  which  was  an  action  brought  on  another  note,  given  under  the 
same  circumstances  and  at  the  same  time  as  the  one  sued  on  in  the  present  case. 

On  appeal  to  the  Court  of  Appeal  for  Ontario  this  judgment  was  affirmed, 
and  on  further  appeal  to  the  Supreme  Court  of  Canada,  it  was  Held,  that  the 
appeal  should  be  dismissed  with  costs. 

Present :  Strong,  Fournier,  Taschereau  and  Gwynne,  J  J. 

Danln  y.  Dunham.— 14th  June,  188U. 

24.  Assignment  of  notes  under  agreement  to  collect  and  divide 

proceeds — Proving  under  administration  order — Champerty 
— Subsequent  proof  by  original  holder — Statute  of  Limita- 
tions— Practice. 

See  CHAMPERTY. 

25.  Promissory  note — Liability  on — Maker  or  indorser — Intentio,v 

— Eviden.ce, 

W.,  liaving  agreed  to  become  security  for  a  debt,  wrote  his  name  across 
the  back  of  a  promissory  note  drawn  in  favour  of  the  creditors  and  sifjned  by 
the  debtor.  The  note  was  not  endorsed  by  the  payees,  and  no  notice  of  dis- 
honour was  given  to  W.  when  it  matured  and  was  not  paid.  An  action  was 
brought  against  W.  as  maker  of  the  note  jointly  with  the  debtor,  on  the  trial 
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of  which  a  non-sait  was  entered  with  leave  reserved  to  the  plaintiffs  1o  move 
for  a  judgment  in  their  favour,  if  there  was  any  evidence  to  go  to  the  jury  as 
.   to  W.'s  liability. 

Held,  affirming  the  judgment  of  the  Supreme  Court  of  New  Brunswick, 
that  there  was  no  evidence  to  go  to  the  jury  that  W.  intended  to  be  liable  as  a 
maker  of  the  note,  and  plaintiffs  were  rightly  non-suited. 

Present :— Sir  W.  J.  Bitchie,  C.J.,  and  Strong,  Taschereau,  Gwynne  and 

Patterson,  JJ. 

The  Ayr  Imerioan  Plon^  Co.  t.  Wallace.— xxi.  356. 

26.  Mechanics'  lien — Materials  supplied  to  contractor — Payment  by 

promissory  note — Suspension  of  lien. 

See  MECHANICS'  LIEN,  2. 

27.  Fromiaaory  note — Form  of — "Sixty  days  after  date  we  promise 

to  pay"  and  signed  by  manager  of  company — liability  of 
company  on. 

B.,  manager  of  an  unincorporated  lumhering  company,  gave  a  promissory 
note  for  logs  purchased  hy  him  as  such  manager,  commencing,  **  Sixty  days 
after  date  we  promise  to  pay,'*  etc.,  and  signed  it  **  B.,  manager  O.  L.  Co."  An 
action  on  this  note  against  the  individual  members  of  the  company  was 
defended  on  the  ground  that  it  was  the  personal  note  of  B.;  that  the  words 
**  manager,*'  etc.,  were  merely  descriptive  of  B.*s  occupation,  and  that  the 
defendants  were  not  liable. 

Held,'  affirming  the  judgment  of  the  Supreme  Court  of  the  North-west 
Territories,  1  N.  W.  T.  Bep.,  part  8.  p.  41,  that  as  the  evidence  showed  that 
when  the  note  was  given,  both  B.  and  the  creditor  intended  it  to  be  the  note 
of  the  company,  and  as  B.,  as  manager,  was  competent  to  make  a  note  on 
which  the  members  of  the  company  would  be  liable,  and  as  the  form  of  the 
note  was  sufficient  for  that  purpose,  the  defence  set  up  could  not  prevail,  and 
the  plaintiffs  in  the  action  were  entitled  to  recover. 

Fairohild  t.  Fepgnson.— xxi.  484. 

Bills  Of  Sale. 

See  CHATTEL  MOBTGAGE. 

Bond — Goods  in. 

See  STOPPAGE  IN  TBANSITU, 

2.  Action  on. 

See  MOBTGAGE,  10. 

3.  Alleged  misrepresentation  by  co-obligor  as  to  effect  and  pur- 

pose of. 

See  AGBEEMENT,  11. 
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4h.  Action  on  bail  bond — Alteration  of  after  execution — Proof 
of — Form  of  bond. 

In  an  action  on  a  bail  bond  the  defence  was  that  it  had  been  altered  after 
ezeontion,  and  that  it  was  not  in  the  form  required  by  the  statute. 

Held,  affirming  the  judgment  of  the  Supreme  Court  of  Nova  Scotia 
(19  N.  S.  Bep.  96)  that  the  defendant  having  refused  to  call  the  attesting 
witness  to  the  bond,  who  was  their  counsel  in  the  case,  the  defence  as  to  the 
alteration,  alleged  to  be  in  the  attestation  clause,  could  not  succeed. 

Held  also,  that  the  objection  as  to  the  fornj  of  the  bond  being  merely 

technical  and  unmeritorions,  could  not  be  taken  for  the  first  time  before  this 

court. 

Woodvopth  T.  Dickie— Oct.  26th,  1886— xiv.  734. 

5.  Onus  probandi — Action  on  bond — Execution  of  bond — Seal. 

In  an  action  on  a  bond  against  the  sureties  of  the  defaulting  clerk  of  the 
Municipality  of  Shelbume,  the  defence  raised  was  that  the  bond  was  not 
executed  by  them  as  it  had  no  seals  attached  when  the  sureties  signed  it. 

Held,  affirming  the  judgment  of  the  Supreme  Court  of  Nova  Scotia 
(19  N.  S.  Bep.  1<71),  Henry,  J.,  dvbitante^  that  the  plaintiffs  had  proved  a 
prima  fade  case  of  a  bond  properly  executed  on  its  face,  and  as  the  defendant 
had  not  negatived  the  due  execution  of  the  bond,  it  being  quite  consistent  with 
his  evidence  that  it  was  duly  executed,  the  onus  of  proving  want  of  execution 
was  not  thrown  off  the  defendant,  and  as  neither  the  subscribing  witness  nor 
the  principal  obligor  was  called  at  the  trial  to  corroborate  the  evidence  of  the 
defendant,  plaintiffs  were  entitled  to  recover. 

Marshall  t.  Manioipality  of  Bhelbnpne— Feb.  15th,  1887— xiv.  737. 

6.  Execution  of  bond  by  government  official  for  faithful  discharge 

of  his  duties — Evidence  of  execution — Estoppel. 

See  EVIDENCE.  85. 

7.  BoTid — Objection  to — When  to  be  taken. 

Bond  as  security  for  costs  of  appeal  to  Supreme  Court  should  provide 
for  prosecution  of  the  appeal.  But  objection  tnust  be  taken  on  application  in 
chambers  to  dismiss,  or  will  be  considered  waived. 

Whitman  t.  Union  Bank— xvi.  410. 

8.  Surety — Execution  of  bond  by — Consideration — Embezzlement 

by  principal — Stifling  prosecution  for. 

See  CONTRACT,  57. 

9.  Railway  Co, — Bonus  to — Condition  in  bond  for  repayment 

in  event  of  Co.  ceasing  to  be  independent — Breach. 

The  county  of  H.,  in  1874,  gave  to  the  H.  A  N.  W.  By.  Co.  a  bonus  of 
965,000  to  be  used  in  the  construction  of  their  railway,  and  the  company 
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executed  a  bond,  one  of  the  oonditione  of  which  was  that  the  bonne  should  be 
repaid  "in  the  event  of  the  company,  during  the  period  of  twenty-one  years, 
ceasing  to  be  an  independent  company."  In  1888  the  H.  <!k  N.  W.  By.  Co. 
became  merged  in  the  G.  T.  R.  and,  as  was  held  on  the  facts  proved  by  the 
trial  judge  and  the  Divisional  Court,  ceased  to  be  an  independent  line. 

Held,  affirming  the  decision  of  the  Court  of  Appeal  for  Ontario  (19  Ont. 
App.  R.  362),  that  there  had  been  a  breach  of  the  above  condition  and  the 
county  was  entitled  to  recover  from  the  G.  T.  R.  the  whole  amount  of  the 
bonus  as  unliquidated  damages  under  said  bond. 

Appeal  dismissed  with  costs. 

Present : —  Strong,  C. J.,  and  Foumier,  Taschereau,  Gwynne  and 
Patterson,  JJ. 

The  Grand  Trunk  Ry.  Co.  t.  County  of  Halton.— Feby.  20, 1893. 
Bonds — Collateral  security — Revendication, 

B.,  as  trustee  for  H.  C.  &  Co.,  deposited  with  D.  twelve  bonds  of  the  M. 
C.  &  8.  Ry.  Co.,  as  collateral  security,  to  be  availed  of  only  subsequent  to 
the  failure  of  the  government  to  pay  910,000  subsidy  previously  transferred  to 
D.,  and  obtained  a  receipt  from  D.  that  on  the  subsidy  being  paid  D.  would 
return  these  bonds  to  B.  The  subsidy  was  paid  and  B.  sued  D.  to  recover 
back  the  twelve  bonds.    H.  C.  &  Co.  did  not  intervene. 

Held,  that  B.,  being  a  party  personally  liable  on  the  bills  held  by  D., 
which  the  government  subsidy  of  $10,000  transferred  was  intended  to  pay, 
and  having  complied  with  all  the  conditions  mentioned  in  the  receipt  entitling 
him  to  recover  possession  of  the  bonds,  was,  as  against  D.,  the  legal  owner  of 
the  bonds. 

Drummond  y.  Baylia.— ii.  61. 

2.  Validity  of 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  9. 

3.  Of  Railway  Company— Agreement  to  deliver  in  payment  of 

construction. 

See  RAILWAYS  AND  JRAILWAY  COMPANIES,  19. 

Boundary — Equitable  estoppel — Description  of  land  by  refei^ence 
to  plan — Construction  of  deed — Extrinsic  evidence  of 
boundaries, 

T.  was  the  owner  of  lot  9,  and  C.  was  the  owner  of  lot  8  adjoining  it  on  the 
south.  Both  lots  had  formerly  belonged  to  one  person,  and  there  was  no 
exact  indication  of  the  true  boundary  line  between  them.  T.,  being  about 
to  build,  employed  a  surveyor  to  ascertain  the  boundary.  The  surveyor  went 
to  the  place,  and  asked  C.  where  he  claimed  his  northern  boundary  was.  C. 
pointed  out  an  old  fence,  running  part  of  the  way  across  the  land  between  the 
lots  and  an  old  post,  and  said  the  line  of  the  fence  produced  to  the  post  was 
his  boundary  line.     The  surveyor  then  took  the  average  line  of  the  fence  and 


93 

Boundary — Continued, 

produced  ib  till  it  met  the  post.  He  staked  oat  his  line,  G.  not  objecting.  A 
few  days  afterwards  T.,  with  his  architect  and  builder,  went  on  the  ground, 
and,  in  the  presence  of  C,  the  builder  again  marked  out  the  boundary  by 
means  of  a  line  connecting  the  surveyor's  marks,  C.  not  objecting.  Excavat- 
ing was  commenced  according  to  that  line  immediately,  and  T.*s  house  was 
built  according  to  the  line  on  the  extreme  verge  of  T.*8  land.  The  first  time 
that  C.  raised  any  objection  to  the  boundary  so  marked  was  when  the  walls  of 
T.'s  house  were  up  and  ready  for  the  roof  and  considerable  money  had  been 
expended  in  building. 

Held,  that  G.  was  estopped  from  disputing,  that  the  line  run  by  the 
surveyor  was  the  true  line. 

Per  Strong,  J. — ^When  lands  are  described  by  reference  to  a  plan,  the  plan 
is  considered  as  incorporated  with  the  deed,  and  the  boundaries  of  the  lands 
conveyed  as  defined  by  the  plan  are  to  be  taken  as  part  of  the  description. 

In  construing  a  deed  of  land  not  subject  to  special  statutory  regulations, 
extrinsic  evidence  of  monuments  and  actual  boundary  marks  is  inadmissible 
to  control  the  deed,  but  if  reference  is  made  by  the  deed  to  such  monuments 
and  boundaries,  they  control,  though  they  may  call  for  courses,  distances,  or 
computed  contents,  which  do  not  agree  with  those  in  the  deed. 

Where  there  is  a  direct  conflict  of  testimony  the  finding  of  the  judge  at 
the  trial  must  be  regarded  as  decisive  and  should  not  be  overturned  in  appeal 
by  a  court  which  has  not  had  the  advantage  of  seeing  the  witnesses  and 
observing  their  demeanor  while  under  examination. 

Gpasett  Y.  Carter.— X.  105. 

2.  BouTvdaries — Agreement  as  to — Whether  executed  or  executory 
— flatly  signed  by  adjoining  proprietors — Statute  of  Frauds 
— Pv/rchaser  for  value  without  notice — Discretionary  jur- 
isdiction of  CovH  of  Equity. 

The  plaintiff,  by  his  bill,  alleged  that  in  March,  1844,  the  Grown  granted 
in  fee  to  William  Stewart  the  east  part  and  the  south-west  part  of  lot  letter 
F.,  and  that  he  went  into  and  remained  in  possession  thereof  until  his  death ; 
that  one  Kealey^  was  then  in  possession  of  the  part  of  lot  letter  G.,  imme- 
diately adjacent  on  the  south  to  the  land  granted  to  Stewart ;  that  disputes 
having  arisen  respecting  the  true  boundary,  it  was  agreed  to  have  it  surveyed 
and  defined  on  the  ground  by  Anthony  Swalwell,  P.L.S.,  whose  survey  was  to 
be  the  settled  and  permanent  boundary,  and  who  accordingly  in  September, 
1854,  made  a  survey,  and  prepared  a  map  and  plan  showing  the  boundary 
line ;  that  thereupon,  on  or  about  the  20th  October,  1854,  the  said  boundary  line 
having  been  so  defined,  it  was  mutually  agreed  to  between  the  said  William 
Stewart  and  the  said  Martin  Eealey,  and  the  following  memorandum  was 
then  written  upon  the  said  map  or  plan,  and  was  signed  by  them  respectively : 
"We,  the  undersigned,  interested  in  this  survey,  agree  to  it  as  shown  by 
this  plan,  as  witness  our  hands;"  that  thereupon  the  said  parties  shifted 
their  occupation,  so  as  to  accord  with  the  said  line  so  surveyed  by  the  said 
Swalwell  and  so  agreed  to  as  aforesaid,  and  that  Kealey  afterwards  applied 
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for  the  patent  of  lot  G.,  which  was  iasned  to  one  Horaoe  Pinhey  as  trustee 
for  him.  The  bill  went  on  to  state  that  the  survey  oommenoed  from  the  west 
side  of  G.  at  a  point  then  mataally  agreed  upon  between  Stewart  and  Kealey 
and  the  other  persons  interested,  as  the  north-west  angle  of  the  lot;  that 
Stewart  and  Kealey  then  removed  to  and  thence  continued  in  possession  of 
their  respective  lands  as  aforesaid,  as  so  separated  and  defined ;  that  Stewart 
died  in  1856 ;  that  the  plaintifi,  to  whom  he  devised  lot  F.i  did  not  attain  his 
majority  nntil  1870 ;  that  in  1862,  the  defendant  obtained  possession  of  a 
strip  of  the  land  in  possession  of  the  plaintiff  and  his  father  under  the  agree- 
ment, being  abont  70  feet  in  width,  to  the  north  of  the  boundary,  which  had 
been  agreed  upon,  and  refused  to  restore  possession,  or  to  recognize  the 
agreement;  that  the  plaintiff  was  unable  to  recover  possession  at  law, 
inasmuch  as  the  legal  title  of  the  plaintiff  under  the  patent  would  be  deter- 
mined by  the  mode  of  survey  which  prevailed  according  to  the  general  law ; 
that  the  defendant  had  notice  of  the  agreement  and  the  settlement  of  the 
boundary  ;  that  the  true  boundary  line  was  difficult  to  ascertain  in  1854,  and 
that  the  agreement  was  a  compromise  and  settlement  of  disputed  and  doubtful 
rights.  The  prayer  was  that  the  agreement  might  be  specifically  enforced,  and 
the  boundary  established  accordingly,  and  that  the  defendant  might  execute 
a  deed  to  confirm  the  strip  of  land  to  the  plaintiff,  and  might  be  ordered  to 
deliver  up  possession.       * 

« 

The  defendant  denied  that  Stewart  ever  had  actual  possession  of  the 
disputed  strip,  which  he  alleged  was  in  a  state  of  nature  at  the  time  of  his 
purchase  from  Kealey;  he  alleged  that  he  had  had  the  line  run  by  one 
Sparks,  a  P.  L.  S.,  and  had  erected  an  expensive  fence  along  the  line  and  a 
dwelling  house,  the  whole  or  greater  part  of  which  was  on  the  land  claimed 
by  plaintiff;  that  he  had  made  other  valuable  improvements;  that  Kealey 
was  an  illiterate  man,  and  if  his  name  was  procured  to  the  agreement  it  was 
through  fraud.  He  also  set  up  the  registry  laws,  the  statute  of  frauds,  laches, 
that  he  was  a  bona  fide  purchaser  for  value  without  notice,  and  that  the  agree- 
ment was  not  one  which  the  court  in  its  discretion  would  enforce  against  him. 

Spragge,  C,  made  a  decree  in  accordance  with  the  plaintiff's  contentions. 
The  judgment  of  the  chancellor  is  not  reported  except  on  a  point  which  arose 
with  reference  to  the  proof  of  the  will  of  plaintiff's  father  :  24  Grant  433. 

The  Court  of  Appeal  reversed  the  decree,  the  judgment  of  the  court  being 
delivered  by  Moss,  C.J.  He  was  of  opinion,  from  a  review  of  the  whole  tenor 
and  scope  of  the  pleading,  that  the  plaintiff  was  appealing  to  the  discretionary 
jurisdiction  of  the  court,  and  that  the  ordinary  principles  upon  which  it  was 
administered  were  applicable.  That  he  had  seen  no  case  in  which  a  mere 
verbal  agreement,  unattended  by  acts,  had  been  sufficient  under  the  statute  of 
frauds,  although  it  had  been  held  in  a  number  of  cases  in  the  courts  of  the 
U.  S.  that  where  two  adjoining  proprietors  employ  a  surveyor  to  define  their 
boundary  line,  and  possession  is  taken  and  held  in  accordance  therewith,  the 
objection  of  the  want  of  a  writing  shall  not  be  allowed  to  prevail.  That  the 
plaintiff  had  failed  to  show  anything  done  on  the  faith  of  the  agreement,  or  a 
change  of  position  in  reliance  upon  the  boundary  line  settled.  That  the 
proof  of  the  agreement  was  not  of  that  clear  and  unambiguous  kind  the  court 
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requires  when  asked  to  exercise  its  disoretiooary  jtirisdiotion.  That  there  wa» 
no  sufficient  evidence  to  conntervail  the  defendant's  oath  denying  that  he  had 
actual  notice  of  the  alleged  agreement,  and  that  it  was  a  case  in  which  specific 
performance  would  inflict  a  grievous  hardship  upon  the  defendant  without 
any  benefit  to  the  plaintiff  which  he  had  a  right  to  expect,  and  without  the 
plaintiff  having  any  equity  which  the  court  was  bound  to  respect. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  plaintiff  had 
failed  to  establish  the  agreement  alleged  in  his  bill,  of  which  he  sought  specific 
performanoe,  and  upon  which  he  rested  his  application  for  the  interference  in 
his  favour  of  the  equitable  jurisdiction  which  he  evoked.  That  if  the  plaintiff* 
contended  that  the  evidence  established  that  William  Stewart  and  Eealey 
agreed  upon  and  adopted  as  the  boundary  line  between  them  the  line  which 
Swalwell  had  surveyed,  and  that  for  this  purpose  and  to  give  effect  to  thia 
agreement  they  signed  the  map,  and  that  in  pursuance  of  such  agreement  and 
in  adoption  of  this  line  as  the  boundary  line  between  them  they  moved  their 
fences  to  conform  to  the  agreement  and  occupied  up  to  such  fences  until  after 
the  deaih  of  Stewart  when  the  defendant  entered  upon  the  possession  then 
held  by  the  devisee,  then,  the  case  assuming  the  completion  of  the 
agreement  and  presenting  a  purely  legal  claim,  and  the  bill  having  been  filed 
before  the  Administration  of  Justice  Act,  the  Court  of  Chancery  would  have 
no  jurisdiction. 

Appeal  dismissed  with  costs. 

Stewart  y.  Lees.— 10th  April,  1880. 

3.  Title  to  land — Old  grant — Starting  point  to  define  Tnetes  and 

hounds — How  ascertained. 

In  an  action  of  ejectment  the  question  to  be  decided  was,  whether  the  loctu 
was  situate  within  the  plaintiff's  lot  No.  5,  in  concession  18,  or  within  defend- 
ant's lot  adjoining  No.  24,  in  concession  17. 

The  grant  through  which  the  plaintiff  *s  title  was  originally  derived  gave 
the  southern  boundary  of  lot  5  as  a  starting  point,  the  course  being  thence 
eighty -four  chains  more  or  less  to  the  river.  The  original  surveys  were  lost» 
and  this  starting  point  could  not  be  ascertained. 

Held,  affirming  the  judgment  of  the  Court  of  Appeal  for  Ontario  (11  Ont» 

App.  R.  788),  Strong  and  Taschereau,  JJ.,  dissenting,  that  such   southern 

boundary  could  not  be  ascertained  by  measuring  back  exactly  84  chains  from 

the  river. 

Plumb  Y.  Bteinhoff.— June  20, 1887— xiv.  789. 

4.  Trespass — Title  to  land — Boundaries — Easement — Agreement 

at  trial — Estoppel, 

In  an  action  for  damages  by  trespass  by  McI.  on  M.'s  land,  and  by  closing 
ancient  lights,  defendant  claimed  title  in  himself  and  pleaded  that  A  conven- 
tional line  between  his  lot  and  the  plaintiff 's  had  been  agreed  to  by  a  prede- 
cessor of  the  plaintiff's  in  title.  On  the  trial  the  parties  agreed  to  strike  out 
the  pleadings  in  reference  to  lights  and  drains  and  to  try  the  question  of  boun> 
dary  only. 
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Held,  affirming  the  judgment  of  the  Supreme  Court  of  Nova  Scotia, 
(19  N.  S.  Rep.  419),  Ritchie,  C.J.,  and  Gwynne,  J.,  dissenting,  that  independ- 
ently of  the  conventional  boundary  claimed  by  the  defendant  the  weight  of 
evidence  was  in  favour  of  establishing  a  title  to  the  land  in  question  in  the 
defendant  and  the  plaintiff  could  not  recover,  and  that  by  the  agreement  at 
the  trial  the  plaintiff  could  not  claim  to  recover  by  virtue  of  a  user  of  the 
land  for  over  20  years.  SemhU^  that  if  it  was  open  to  him  such  user  was  not 
proved. 

Mooney  t.  Molntoih.— June  20, 1887— ziv.  740. 

5.  Disputis  as  to — Reference  to  surveyors — Duties  of  surveyors 

under. 

B.,  who  held  a  license  from  the  government  of  New. Brunswick  to  cut 
timber  on  certain  crown  lands,  claimed  that  S.,  licensee  of  the  adjoining  lot, 
was  cutting  timber  on  his  grant,  and  he  issued  a  writ  of  replevin  for  some  800 
logs  alleged  to  be  so  cut  by  S.  The  replevin  suit  was  settled  by  an  agreement 
between  the  parties  to  leave  the  matter  to  surveyors  to  establish  the  line 
between  the  two  lots,  the  agreement  providing  that  the  lines  of  the  land  held 
under  the  said  license  (of  B.)  should  be  surveyed  and  established  by  (naming 
the  surveyors)  and  the  stumps  counted,  etc. 

Held,  reversing  the  judgment  of  the  Supreme  Court  of  New  Brunswick, 
(*^6  N.  B.  Rep.  258),  that  under  this  agreement  the  surveyors  were  bound  to 
make  a  formal  survey,  and  could  not  take  a  line  run  by  one  of  them  at  a 
former  time  as  the  said  boundary  line. 

Snowball  t.  Ritohle«— Feb.  28, 1888— ziv.  741. 

6.  Mining  lands — Bomage — Injunction — Appeal — Jurisdiction — 

R.  S.  C.  c.  135,  8.  29  (6). 

See  JUBISDICTION.  103. 


Bribery. 


See  ELECTION. 

JUBISDICTION,  64. 


Bridge — Liability  of  municipal  corporation  for  defect  in. 

See  COBFOBATIONS.  19. 

2.  Powers  of  bridge  company — Impeding  navigation. 

Sue  NAVIGATION,  3. 

3.  Toll  bridge — 38  V.  c.  97 — Interference  —Damages. 

See  FEBBY,  5. 

4.  Ont.  Municipal  Act,  sections  535  (2),  538— Bridges  over  rivers 

crossing  boundary  lines — Deviation  of  boundary  road — 
Liability  of  counties  to  repair  bridges — 42  V.  c  4  (O.) — 
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Bridge — Continued. 

Effect  of  aj3  to  the  townships  of  Vemlam  and  Harvey — 
Territorial  Act,  R,  S.  O.  c.  5 — Township  fronting  on  lake. 

See  MUNICIPAL  COBPOBATIOK,  24. 

5.  ToU-bridge — Franchise  of — Interference  by  building  free  bridge 
—Injunction— 44-45  V.  c.  90,  (P.Q.) 

See  TOLLS,  J). 

British  Columbia — Order  in  Council  admitting  into  confederation, 
section  11 — 47  V.  a  4,  s.  2  (B.C.) — Provincial  public  lands, 
transfer  of,  to  Dominion — Precious  metals,  claim  to. 

See  MINES  AND  MINERALS,  2. 

2.  Order  in  Council  admitting  into  confederation,  section  11 — 47  V. 

c.  14  (B.C.) — Land  transferred  to  Dominion  by  Province 
for  building  C.  P.  Ry. — Subsequent  grant  by  Province  of 
part  of. 

See  PUBLIC  LANDS,  2. 

3.  Land  ordinance,  1865 — Grant  of    water — Riparian  owners — 

!^ight8  to  exclusive  use  of  stream — ^Unoccupied  water. 

See  RIPARIAN  PROPRIETORS,  6. 

British  North  America  Act,  1867. 

1.  Sections  91  &  92 — Licenses — Brewers.  ii.  71. 

See  LEGISLATURE,  2. 

2.  Sections  18,  41,  91,  92,  sub-sections  13  &  14,  sections  101,  129, 

Dominion  Controverted  Elections.  iii.  1. 

See  ELECTION,  4. 

LEGISLATURE,  1. 

3.  Section  91,  sub-section  27 — 38  V.  c.  47 — Power  of  police  and 

stipendiary  magistrates  to  try  in  a  summary  manner 
felonies  and  misdemeanors. 

See  HABEAS  CORPUS,  2.  15th  Nov..  '79. 

4.  Section  91,  sub-section  2,  section  92 — Canada  Temperance  Act, 

1878— Power  to  prohibit  sale  of  intoxicating  liquors. 

iii.  505. 

See  PARLIAMENT  OP  CANADA,  6. 
CAS.  DIG. — 7 
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British  North  America  Act,  18&7— Continued. 

5.  Sections  9,  17,  66,  58,  59,  91,  92,  sub-section  1 — Power  of 

appointing  Queen's  Counsel.  iii.  575. 

See  LEGISLATURE,  4. 

6.  Sections  91  &  92 — Insurance.  iv.  215. 

See  LEGISLATURE,  5. 

7.  Sections  91  &  101 — Maritime  Court  of  Ontario.  iv.  648. 

See  MARITIME  COURT  OP  ONTARIO,  1. 

8.  Section  91,  sub-section  12—31  V.  c  60—14  &  15  V.  c.  63  (Imp.), 

— Fishery  officer,  action  against  v.  66. 

See  PARLIAMENT  OF  CANADA,  4. 

9.  Sections  91  &  92 — Licenses,  merchants,  traders,  etc.         v.  356. 

See  LICENSE,  1. 

10.  Sections  91,  92, 102  &  109— Escheai  v.  538. 

See  LEGISLATURE,  6. 

11.  Section  91,  sub-section  12 — Fisheries,  regulation  and  protection 

of — Bights  of  riparian  proprietors.  vi.  52. 

See  PETITION  OF  RIGHT,  4. 

12.  Section  108— Public  harbour — Grant  of  foreshore  by  patent 

under  great  seal  of  province.  vi,  707. 

See  HARBOUR. 

aUo  ESTOPPEL,  19.  zxi.  152. 

13.  Sections  65,  126  &  127,  section  91,  sub-section  3,  section  92, 

sub-section  2 — Taxation — Filings  in  court.  viii.  408. 

See  LEGISLATURE,  7. 

14.  Section   91,  sub-section  15 — 34  V.  a  5  (D.)  (Banking  Act), 

sections  46,  47  &  48 — Warehouse  receipts.  viii.  512. 

See  WAREHOUSE  RECEIPTS,  2. 

15.  Section  92,  sub-section  14 — Power  of  provincial  legislature  to 

legislate  respecting  procedure  and  residence  of  judges. 

See  LEGISLATURE,  12.  18th  Jane,  1888. 

16.  Section  92 — Sale  of  liquors — Police  regulations — 42  &  43  V. 

c.  4,  s.  1  (Q.).  .  ix.  185. 

See  LEGISLATURE,  10. 
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British  North  America  Act,  1867 — Continued. 

17.  Section  91,  sub-section  12,  section  92,  sub-section  18 — 81  V. 

c.  60,  sections  2,  19  (D.) — O.  C.  11th  June,  1879,  construction 
of — Fishery  officers,  action  against.  ix.  206. 

See  FISHERIES,  3. 

18.  Section  91 — Obstruction  in  tidal  and  navigable  rivers,    x.  222. 

See  LEGISLATURE,  S. 

19.  Sections   91    &   92   sub-section   9,    129 — Sale  of  Liquors — 

Licenses — 41  V.  e.  3  (Q.).  xi.  25. 

See  LEGISLATURE,  13. 

.20.  Sections  91,  92 — Liquor  License  Act,  1883,  and  amending  Act. 

See  LIQUOR  LICENSE  ACT,  1888.  12th  Jan.,  1885. 

21.  Section  91,  sub-section  24,  section  92,  sub-section  6,  sections 
109,  117 — Indian  lands.  xiii.  577. 

See  INDIAN  LANDS. 

aUo  ASSESSMENT  AND  TAXES,  8. 

-22.  Section  92,  sub-section  5,  sections  109  &  146 — Public  Lands — 
Transfer  to  Dominion — Precious  metals.  xiv.  345. 

See  MINES  AND  MINERALS,  2. 

23.  Section  92,  sub-sections  9,  15 — Quebec  License  Act,  41  V.  c.  3, 

and  amendments — 43  V.  c  19  (D.) — Licensed  brewers. 

XV.  253. 

See  LEGISLATURE.  14. 

24.  Section  91,  sub-sections  10,  13,  section  92,  sub-section  16 — 

Taxation  of  ferry  boats.  xv.  666. 

See  LEGISLATURE,  15. 

25.  Section  92,  sub-sections  10 — 51  V.  c.  5  (Man.)— Railway  Act, 

1888,  (D.),  sections  306  &  307— R.  S.  C.  c.  109,  s.  121. 

See  LEGISLATURE,  24.  22nd  Deo.,  '88. 

26.  Sections  91,  92,  sub-section  14,  sections  101,  129 — Conferring 

jurisdiction  on  the  Court  of  Vice- Admiralty. 

xvi,  707* 

See  PARLIAMENT  OF  CANADA,  2. 
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British  North  America  Act,  i86^— Continued. 

27.  Section  91,  sub-section  2,  section  92 — New  Brunswick  Liquor 

License  Act,  1888.  xvii.  44. 

See  LEGISLATURE,  16. 

28.  Section  101 — Ontario  Judicature  Act,  1881,  sec.  43. 

See  JURISDICTION,  26. 

LEGISLATURE,  17.  xvii.  251, 

29.  Section   92,  sub-section  9 — ;License  for  sale  of  meat,  etc. — 

"  Other  licenses."  xvii.  495. 

See  LEGISLATURE,  18. 

30.  Section  91,  sub-section  21— The  Winding-up  Act,  R.  S.  C.  c.  129, 

s.  3.  xviii.  667.  * 

See  PARLIAMENT  OF  CANADA,  11. 

31.  Section  91,   sub-section  19,   and  section   92,  sub-section  2 — 

Interest — Discount  on  early  payment  and  penalty  on  late 
payment  of  taxes — Municipal  Act,  Manitoba.  xix.  204. 

See  LEGISLATURE,  20. 

32.  Section  93,  sub-section  1 — 53  V.  c.  38  (Man.) — Denominational 

schools.  xix.  374. 

See  LEGISIjATURE.  21. 

33.  Section  91,  sub-sections  ]5  &  21 — Banking  and  Incorporation 

of  banks — Bankruptcy  and  insolvency.  xix.  510. 

See  PARLIAMENT  OF  CANADA,  12. 

34.  Section  125 — Charter  of  the  C.  P.  R.  Co. — Lands  of  the  company 

exempt  from  taxation  until  sold  or  occupied.  xix.  702. 

See  ASSESSMENT  AND  TAXES,  23. 

35.  Section  92,  sub-section  14 — Administration  of  Justice. 

13th  Dec,  1892— xxi. 

See  LEGISLATURE,  23. 

Broker — Speculating  in  stocks — Instructions  to  broker — Broker's 
duty — Money  paid  for  margins. 

Su  AGENT,  16. 
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Builder's  Privilege— ^rte.  1695, 2013, 2103  G.  C—Exp&rt^Dwties 
of—Proc^  veffhal^Art.  333,  et  8eq,,  G.  C.  P. 

Held,  1.  That  it  is  not  neoeasary-for  an  expert,  when  appointed  nnder 
Art.  3013  G.  C,  to  seonre  a  builder's  privilege  on  an  immovable,  to  give  notices 
of  his  proceedings  to  the  proprietor's  creditors,  such  proceedings  not  being 
regalated  by  Art.  338,  et  seq.^  C.  C.P. 

2.  That  there  was  evidence  to  support  the  finding  of  fact  of  the  courts 
below  that  the  second  procH  verbal  or  official  statement  required  to  be  made  by 
the  expert  nnder  Art.  2018  has  been  made  within  six  months  of  the  completion 
of  the  builder's  works. 

8.  That  it  was  sufficient  for  the  expert  to  state  in  his  second  proch  verbal, 
made  within  the  six  months,  that  the  works  described  had  been  executed,  and 
that  such  works  had  given  to  the  immovable  the  additional  value  fixed  by  him. 
The  words  completed  **  Buivant  les  r^les  de  Vart"  are  not  etrictissimi  juris, 

4.  That  if  an  expert  includes  in  his  valuation  works  for  which  the  builder 
had  by  law  no  privilege,  such  error  will  not  be  a  cause  of  nullity,  but  will  only 
entitle  the  interested  pilrties  to  ask  for  a  reduction  of  the  expert's  valuation. 

Appeal  from  the  Court  of  Queen's  Bench  for  L.  C,  dismissed  with  costs. 

DnfreBne  v.  Prefontaine. 


' 


Yallee  y.  Prefontaine. 

Building  Society. 

See  COBPORATIONB,  17. 
BY-LAW.  18. 
INSOLVENCY,  27. 

By-Law — Imposing  license  tax  on  merchants,  traders,  etc. 

See  LICENSE,  1. 

2.    Of  city  of  St.  John — Building  erected  in  violation  of. 

See  CONTRACT  4.  20. 

5.  Municipal,  validity  of — Grant  of  bonus  to  railway  company 
by — Remedy — Action  at  law — Mandamus — 34  V.  c,  48  (0,), 
conMruction  of 

By  18  Y.  c.  33,  the  Grand  Janction  Railway  Co.  was  amalgamated  with 
the  Grand  Trunk  Railway  Co.  of  Canada.  The  former  railway  not  having 
heen  hnilt  within  the  time  directed,  its  charter  expired.  In  May,  1870,  an  Act 
was  passed  hy  the  Dominion  Parliament  to  revive  the  charter  of  the  Grand 
Junction  Railway  Co.,  hnt  gave  it  a  slightly  different  name,  and  made  some 
changes  in  the  charter.  After  this,  in  1870,  a  by-law  to  aid  the  company  by 
$75,000  was  introduced  into  the  county  council  of  Peterborough.  This  by-law 
was  read  twice  only,  and,  although  in  the  by-law  it  was  set  out  and  declared 
that  the  ratepayers  should  vote  on  said  proposed  by-law  on  the  16th  November, 
it  was  on  the  23rd  November  that  the  ratepayers  voted  on  a  by-law  to  grant  a 
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By-law — Continued, 

bonus  to  the  appellant  company,  oonstniotion  of  the  road  to  be  commenced! 
before  the  lit  May,  1872.  At  the  time  when  the  voting  took  pface  on  th& 
by-law,  there  was  no  power  in  the' municipality  to  grant  a  bonus.  On  the  15th 
February,  1871,  the  Act  84  V.  o.  48  (O.)  was  passed,  which  declared  the  by-law 
as  valid  as  if  it  had  been  read  a  third  time,  and  that  it  should  be  legal  and 
binding  on  all  persons  as  if  it  had  been  passed  after  the  Act.  On  the  same  day 
of  the  same  year,  chapter  30  was  passed,  giving  power  to  municipalities  to  aid 
railways  by  granting  bonuses.  In  1874  the  87  Y.  c.  48  (O.)  was  passed,  amending 
and  consolidating  the  Acts  relating  to  the  company.  In  1871  the  company 
notified  the  council  to  send  the  debentures  to  the  trustees  who  had  been  ap- 
pointed under  84  V.  o.  48  (O.).  In  1872  the  council  served  formal  notice  on  the- 
oompany,  repudiating  all  liability  under  the  alleged  by-law.  Work  had  been 
conunenced  in  1872,  and  time  for  completion  was  extended  by  39  V.  c.  71  (O.). 
No  sum  for  interest  or  sinking  fund  had  been  collected  by  the  corporation  of 
the  county  of  Peterborough,  and  no  demand  was  made  for  the/iebentures  untif 
1879,  when  the  company  applied  for  a  mandamus  to  issue  and  deliver  them  to- 
the  trustees. 

Held,  affirming  the  decision  of  the  court  below,  that  the  effect  of  the 
statute  84  Y.  c.  48  (O.),  apart  from  any  effect  it  might  have  of  recognizing 
the  existence  of  the  railway  company,  was  not  to  legalize  the  by-law  in  favor 
of  the  company,  but  was  merely  to  make  the  by-law  as  valid  as  if  it  had  been 
read  a  third  time,  and  as  if  the  municipality  had  had  power  to  give  a  bonus  to 
the  company,  and,  there  being  certain  other  defects  in  the  said  by-law  not 
cured  by  the  said  statute,  the  appellants  could  not  recover  the  bonus  from  the 
defendants. 

Per  Gwynne,  J.,  Foumier  and  Taschereau,  JJ.,  concurring :  As  the  under- 
taking entered  into  by  the  municipal  corporation  contained  in  by-law  for 
granting  bonuses  to  railway  companies,  is  in  the  nature  of  a  contract  entered 
into  with  the  company  for  the  delivery  to  it  of  debentures  upon  conditiona 
stated  in  the  by-law,  the  only  way  in  Ontario  in  which  delivery  to  trustees  on 
behalf  of  the  company  can  be  enforced,  before  the  company  shall  have  acquired 
a  right  to  the  a^ual  receipt  and  benefit  of  them  by  fulfilment  of  the  condi- 
tions prescribed  in  the  by-law,  is  by  an  action  under  the  provisions  of  the 
statutes  in  force  then  regulating  the  proceedings  in  actions,  and  not  by  sum- 
mary process  by  motion  for  the  old  prerogative  writ  of  mandamus  which  the 
writ  of  the  mandamus  obtainable  on  motion  without  action  still  is. 

Per  Henry,  J. :  That  if  appellants  had  made  out  a  tight  to  file  a  bill  to 
enforce  the  performance  of  a  contract  ratified  by  the  legislature,  they  would 
not  have  the  right  to  ask  for  the  present  writ  of  mandamus. 

The  Orand  Junotion  Railway  Co*  t«  The  Corporation  of  Peterborough* 

— viii.  76, 

4.  Municipal — Quaranteeing  cost  of  expropriation — Invalid. 

See  RAILWAYS  AND  RAILWAY  COMPAKIES,  18. 

5.  Of  Sjmod,  altering  disposition  of  commutation  fund. 

See  COMMUTATION  FUND. 
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By-Law — Continued, 

6.  Of  city  of  Quebec — Imposing  license  fee  on  transient  traders. 

Su  LICENSE,  6. 

7.  Of  municipality — Bonus  to  railway — Premature  consideration 

of — Error  in  copy  submitted  to  ratepayers — Signing  and 
sealing — To  be  confirmed  by  same  council  as  that  to  which 
it  was  first  submitted. 

See  MUNICIPAL  CORPORATION.  7. 

8.  Of  corporation  of  city  as  to  construction  of  street  railway — 

Agreement — Notice  before  assuming  ownership  by  corpora- 
tion— Arbitration. 

See  CORPORATIONS,  39. 

9.  Of  municipal  corporation— Voting  by  ratepayers  on— Casting 

vote  by  returning  officer — R.  S.  O.  1887,  c.  174,  s.  152. 

See  CORPORATIONS,  40. 

10.  Of  city  of  Montreal  taxing  ferries — Ultra  vires  as  going  beyond 

provisions  of  statute,  39  V.  a  52  (P.Q.)- 

See  LEGISLATURE,  15. 

11.  Bonus  to  railway — Performance  of  conditions — Specific  per- 

formance. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  42. 

12.  By-law  respecting  sale  of  meat  in  private  stalls — Validity  of — 

37  V.  a  51,  s.  123,  s-s.  27  &  31  (P.Q.)— Power  of  Provincial 
legislature  to  pass — B.  N.  A.  Act,  1867,  s-s.  9  of  s.  92 — 
"  Other  licensea" 

See  LEGISLATURE,  18. 

13.  Of  municipality — Liquor  dealer — ^Tax  on — 47  V.  c.  84  (Q.) — 

Constitutionality  of. 

See  JURISDICTION,  76. 

14.  Proceedings  to  quash — Judgment  in — Subsequent  repeal — 

Appeal — Costs. 

See  JURISDICTION,  85. 

15.  Action  to  set  aside — Appeal  from  decision  in — Supreme  and 

Exchequer  Courts  Act,  ss.  24  (g)  &  29. 

See  JURISDICTION,  86. 
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By-Law — Continued. 

16.  Of  municipality — Exercise  of  powers  by — Contract — Enforce- 

ment of. 

See  MUNICIPAL  CORPORATION,  17. 
CONTRACT,  51. 

17.  Of  municipality — Local  tax — Validity — Appeal — Rule  or  order 

to  quash — R.  S.  C.  c.  135,  s.  24  (gr). 

See  JURISDICTION,  93. 

18.  Building  society — Transfer  of  shares — Indebtedness  of  trans- 

ferrer— Right  of  society  to  hold  shares, 

A  by-Uw  of  a  building  society  (appellants)  required  that  a  shareholder 
should  have  satisfied  all  his  obligations  to  the  society  before  he  should  be  at 
liberty  to  transfer  his  shares.  One  P.,  a  director,  in  contravention  of  the 
by-law,  induced  the  secretary  to  countersign '  a  transfer  of  his  shares  to  the 
Banque  Yille  Marie  as  collateral  security  for  the  amount  he  borrowed  from 
the  bank,  and  it  was  not  till  P.'s  abandonment  or  assignment  for  the  benefit 
of  his  creditors  that  the  other  directors  knew  of  the  transfer  to  the  bank, 
although  at  the  time  of  his  assignment  P.  was  indebted  to  the  appellant  society 
in  a  sum  of  $3,744,  for  which  amount,  under  the  by-law,  his  shares  were  charged 
as  between  P.  and  the  society.  The  society  immediately  paid  the  bank  the 
amount  due  by  P.  and  took  an  assignment  of  the  shares  and  of  P.  *8  debt.  The 
shares  being  worth  more  than  the  amount  due  to  the  bank,  the  curator  to  the 
insolvent  estate  of  P.  brought  an  action  claiming  the  shares  as  forming  part  of 
the  insolvent's  estate,  and  with  the  action  tendered  the  amount  due  by  P.  to 
the  bank.  The  society  claimed  the  shares  were  pledged  to  them  for  the  whole 
amount  of  P.*s  indebtedness  to  them  under  the  by-laws. 

Held,  reversing  the  judgment  of  the  Court  of  Queen's  Bench  for  Lower 
Canada  (appeal  side)  and  restoring  the  judgment  of  the  Superior  Court,  that 
the  shares  in  question  must  be  held  as  having  always  been,  charged  under  the 
by-laws  with  the  amount  of  P.'s  indebtedness  to  the  society,  and  that  his 
creditors  had  only  the  same  rights  in  respect  of  these  shares  as  P.  himself  had 
when  he  made  the  abandonment  of  his  property,  viz.,  to  get  the  shares  upon 
payment  of  P.'s  indebtedness  to  the  society.  Foumier  and  Taschereau,  J  J., 
dissenting. 

La  Boolete  Canadieime  f  rancaise  de  Conttructlon  de  Montpeal  y. 

Daveluy.  — zx.  449. 

19.  Of  municipal  corporation  —  Authority   to   raise   money   for 

improvement  of  streets — Right  to  do  work  under. 

See  MUNICIPAL  CORPORATION,  21. 

20.  Increasing  capital  stock  of  company — Not  in  conformity  with 

charter — Action  for  calls. 

See  CORPORATIONS.  47. 
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By-  Law — Continued. 

21.  Of  municipality — Voting  on — Casting  vote  of  returning  officer 

R.  S.  O.  1887,  c.  174.  as.  152  &  299. 

See  MUNICIPAL  COKPORATION,  23. 

22.  Of  municipality  for  repair  of  road — Action  to  recover  amount 

imposed  —  Appeal — Jurisdiction  —  "  Bights  in   future  " — 
Supreme  and  Exchequer  Courts  Act,  R.  S.  C.  c.  135,  s.  29. 

See  JURISDICTION,  98. 

23.  Municipal  corporation — Executory  contract  for  purchase  of  fire 

engine — Necessity  for  by-law. 

See  MUNICIPAL  CORPORATION,  28. 

24.  Submission  of,  to  ratepayers — Publication  of,  in  adjoining 

municipality — ^jWhat,  a  sufficient  compliance  with  statute, 
Ontario  Municipal  Act,  B.  S.  O.  c.  184,  s.  293. 

See  MUNICIPAL  CORPORATION,  29. 


C. 


Calls — ^Action  for. 

See  CORPORATIONS,  9,  31. 

Canada — Culling  timber  under  license  from  old  province  of — Dis- 
pute with  New  Brunswick — Order  in  council  of  Dominion 
Government — Petition  of  right  by  licensee. 

See  PETITION  OF  RIGHT,  20. 

Canada  Temperance  Act,  1878 — Constitutionality  of. 

See  PARLIAMENT  OF  CANADA,  6. 

2.  Conviction  by  J.  P. — For  selling  contrary  to  provisions  of — 

Removal  by  certiorari  into  Q.  B.  Man. — No  appeal. 

See  JURISDICTION,  33. 

3.  Case  referred  by  Oovemor  in  Council — Notice  required  by 

section  6 — Deposit  of,  in  o^e  of  Registrar. 

Section  6  of  the  Canada  Temperance  Act,  1878,  provides  that  the  notice 
required  by  section  5,  to  be  sent  to  the  Secretary  of  State  of  the  desire  of  the 
signers  that  the  votes  of  the  electors  be  taken  for  or  against  the  adoption  of 
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the  petition  mast  be  deposited  in  the  office  of  the  sheriff  or  re|i(iBtrar  of  deed& 
of  or  in  the  oonnty  for  pnblio  examination,  and  evidence  of  such  deposit  sent 
to  the  Secretary  of  State,  with  notice  prescribed  in  section  5.  In  the  case  of 
the  county  of  Perth,  the  notice  was  deposited  with  the  ref^istrar  of  the  north 
riding  only.  Therenpon  a  petition  was  sent  to  the  government  praying  that 
under  these  circumstances  no  proclami^tion  under  section  7  should  be  issued 
by  the  Governor  Qeneral  in  Coiuicil.  The  Governor  General  in  Council 
thereupon  referred  the  following  case  to  the  Supreme  Court : — 

There  are  two  registrars  of  deeds  for  the  county  of  Perth,  in  the  province 
of  Ontario— one  for  the  north  riding,  with  an  office  at  Stratford,  and  one  for 
the  south  riding,  with  an  office  at  St.  Mary's.  With  a  notice  and  petition  for 
bringing  the  second  part  of  the  Canada  Temperance  Act,  1878,  into  force  .in 
the  said  county,  there  was  laid  before  the  Secretary  of  State  evidence  that 
such  notice  and  petition  was  deposited,  for  the  purpose  and  time  required,  in 
the  office  of  the  registrar  of  deeds  for  the  north  riding  of  the  said  county. 

Is  that  a  compliance,  in  that  respect,  with  the  requirements  of  the  sixth 
section  of  the  said  Act  ? 

Bitchie,  C.  J.,  in  giving  judgment  said,  that  in  such  an  important  matter, 
involving  the  right  of  a  certain  class  of  persons,  it  was  important  that  every 
provision  of  the  law  should  be  strictly  complied  with.  This,  he  held,  had  not 
been  done.  The'  petition  might  have  been  deposited  either  in  the  sheriff's 
office  or  in  both  the  registry  offices,  ^e  held  that  the  filing  in  the  one 
registry  office  was  insufficient. 

Strong,  J.,  said  there  could  be  only  one  construction  of  the  Act,  and  no 
argument  could  be  advanced  to  sustain  the  validity  of  the  filing.  He  was 
only  surprised  that  it  had  been  found  necessary  to  resort  to  this  court  to 
obtain  a  decision  upon  such  a  question. 

The  other  judges  concurred. 

In  re  Canada  Temperanoe  Aot,  1878,  and  County  Path.— 20  C.  L.  J.  875. 

—28th  Oct.,  1884. 

4.  Caae  referred  by  Oovemor  Qeneral  in  Council — Petition  for 
bringing  second  part  of  Act  into  force  —  Signatories — 
Withdrawal  of  naraes  by. 

A  certain  number  of  electors  of  the  county  of  Kent,  in  the  province  of 
Ontario,  having  signed  a  notice  and  petition  under  the  provisions  of  the 
Canada  Temperance  Act,  1878,  bringing  into  force  in  the  said  county  of  the 
second  part  of  the  said  Act,  and  the  said  notice  and  petition  having  been  laid 
before  the  Secretary  of  State  with  evidence  of  compliance  by  the  petitioners 
with  the  formalities  prescribed  by  the  Act,  but  before  being  submitted  to  the 
Gk)vemor  General  in  council  in  the  view  to  the  issuing  of  a  proclamation 
under  the  7th  section  of  the  Act,  some  of  the  signatories  have  laid  before  the 
Secretary  of  State,  a  petition  asking  to  withdraw  their  names  from  the  said 
petition.    Have  they  a  right  to  so  withdraw  their  names  ? 

Opinion — The  said  signatories  to  the  said  petition,  signed  under  the  pro- 
visions of  the  said  Act  for  bringing  into  force  in  the  said  county  the  second 
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part  of  the  said  Act,  have  not,  under  the  circumstances  set  forth  in  the  said 
question,  the  right  to  withdraw  their  acknowledged  and  deliberate  signatures, 
or  to  have  the  same  withdrawn  from  the  said  petition. 

In  re  Canada  Temperanee  Act,  1878,  and  the  County  of  Kent. 

—12th  Nov.,  1884.- 

5.  Canada  Temperance  Act,  8,  107 — Appropriation  of  penalties 
for  contravention  of  31  V.  c.  1,  8,  7,  a-«.  3^ — Interpretation 
Act — Applicable  to  8tatute8  relating  to  P.  E,  7. 

Held,  31  y.  c.  1,  s.  7,  s-s.  22,  Interpretation  Act,  does  not  apply  ta 
penalties  imposed  under  the  Canada  Temperance  Act.  The  second  part  of 
such  sub-section  refers  only  to  appropriation  of  penalties  imposed  under  the 
provisions  of  the  first  part,  relating  to  the  mode  of  recovering  penalties  where 
no  such  mode  is  given  in  the  Act  contravened,  and  as  section  107  of  the 
Canada  Temperance  Act  provides  for  the  prosecution  of  ofifenoes  in  the  manner . 
directed  by  the  Act  relating  to  the  duties  of  justices  of  the  peace  out  of 
session,  and  for  such  purposes  incorporates  the  necessary  parts  of  the  latter 
Act  in  itself,  thus  providing  a  mode  for  the  recovery  of  penalties  under  the 
Canada  Tenaperance  Act,  the  sub-section  22  aforesaid  has  no  application. 

The  penalties  imposjdd  by  virtue  of  the  provisions  of  the  Canada  Temper- 
ance Act  should  therefore  go  to  the  Crown,  as  in  oases  under  the  said  Act 
relating  to  the  duties  of  justices' of  the  peace  out  of  session,  which  makes  no 
speeific  appropriation  of  penalties  imposed  under  it.     (Bitchie,  Q.J.,  duhitatUe,)' 

The  Interpretation  Act,  31  V.  c.  1,  applies  to  statutes  of  the  Dominion 
relating  to  Prince  Edward  Island,  whether  such  statutes  were  passed  before 
or  after  the  admission  of  the  island  into  the  Dominion. 

Appeal  allowed  with  costs. 

Fiisgerald  y.  MoKinlay.— 22nd  June,  1885. 

6  Justices  of  the  peace — Conviction — Candida  Temperance  Act,. 
1878,  section  106  —  Absence — Wron^gful  a/rrest  —  Justifi- 
cation. 

A.  and  B.,  justices  of  the  peace  for  King's  county,  were  sued  for  issuing  a 
warrant  of  commitment  under  which  B.  (appellant)  was  imprisoned. 

The  facts,  as  proved  at  the  trial,  were  as  follows :  A  prosecution  under 
the  Canada  Temperance  Act,  1878,  was  commenced  by  two  justices,  A.  and 
B.,  and  a  summons  issued.  On  the  return  of  the  summons,  on  the  application 
of  the  defendant,  A.  and  B.,  were  served  with  a  subpoena,  to  give  evidence  for 
the  defendant  on  the  hearing ;  whereupon  two  other  justices  (the  respondents) 
at  the  request  of  A.  and  B.,  under  the  provisions  of  section  105  of  the  Act, 
heard  the  case  and  convicted  the  appellant.  A.  and  B.  though  present  in  the 
court  room  as  witnesses  took  no  part  in  the  proceedings. 

The  Supreme  Court  of  New  Brunswick  ordered  a  non-suit  to  be  entered. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  affirming  the  judgment 
of  the  court  below,  Henry  and  Taschereau,  JJ.,  dissenting,  that,  as  the  convic- 
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tion  was  good  on  its  faoe,  nntil  set  aside  it  was  a  justiilcation  for  respondents 
for  anything  done  under  it.  Held,  also,  that  apon  the  facts  disclosed  A.  and  B. 
were  **  absent/*  within  the  meaning  of  section  105  of  the  Canada  Temperance 
Act,  1878. 

Appeal  dismissed  with  costs. 

Byrne  y.  Arnold.— 22nd  June,  1885. 

7.    Scrutiny — Powers  of  County  Judge. 

Held,  that  a  judge  of  the  county  court,  on  holding  a  scrutiny  of  Totes 
under  the  provisions  of  the  Canada  Temperance  Act,  can  only  determine 
which  side  has  a  majority  of  the  votes  polled,  by  inspection  of  the  ballots, 
and  has  no  power  to  enquire  into  corrupt  acts,  such  as  bribery,  etc.,  which 
mi^ht  avoid  the  election  (Henry,  J.,  dubitante). 

Chapman  y.  Rand,  22  C.  L.  3.  46— zi.  812. 

Candidate. 

See  ELECTION. 

Capias — Affidavit — Art.  798  C.  C.  P. — Want  of  reaaonahle  and 
probable  cause — Damages. 

S.,  a  debtor,  resident  in  Ontario,  being  on  the  eve  of  departure  for  a  trip 
to  Europe,  pasHed  through  the  city  of  Montreal,  and  while  there  refused  to 
make  a  settlement  of  an  overdue  debt  with  his  creditors,  McK.,  et  al,  who 
had  instituted  legal  proceedings  in  Ontario,  to  recover  their  debt,  which  pro- 
ceedings were  still  pending.  McK.,  et  al.  thereupon  caused  him  to  be  arrested, 
and  S.  paid  the  debt.  Subsequently  B.  claimed  damages  from  McK.,  et  al.,  for 
the  malicious  issue  and  execution  of  the  writ  of  capias.  McK.,  et  aL,  the 
respondents,  on  appeal,  relied  on  a  plea  of  justification,  alleging  that  when 
they  arrested  the  appellant  they  acted  with  reasonable  and  probable  cause. 
In  his  affidavit,  the  reasons  given  by  the  deponent,  McK.,  one  of  the  defend- 
ants, for  his  belief  that  the  appellant  was  about  to  leave  the  Province  of 
Canada  were  as  follows : — "  That  Mr.  P.,  the  deponent's  partner,  was  informed 
last  night  in  Toronto  by  one  H.,  a  broker,  that  the  said  W.  J.  S.  was  leaving 
immediately  the  Dominion  of  Canada,  to  cross  over  the  sea  for  Europe  or 
parts  unknown,  and  defendant  was  himself  informed,  this  day,  by  J.  B., 
broker,  of  the  said  W.  J.  S.'s,  departure  for  Europe  and  other  places."  The 
appellant  S.  was  carrying  on  business  as  wholesale  grocer  at  Toronto,  and 
was  leaving  with  his  son  for  the  Paris  Exhibition,  and  there  was  evidence 
that  he  was  in  the  habit  of  crossing  almost  every  year,  and  that  his  banker, 
and  all  his  business  friends  knew  that  he  was  only  leaving  for  a  trip ;  and 
there  was  no  evidence  that  the  deponent  had  been  informed  that  appellant 
was  leaving  with  intent  to  defraud.  There  was  also  evidence  given  by  McK. , 
that  after  the  issue  of  the  capias,  but  before  its  execution,  the  deponent  asked 
plaintiff  for  the  payment  of  what  was  due  him,  and  that  plaintiff  answered 
him  "  that  8.  would  not  pay  him,  that  he  might  get  his  money  the  best  way 
he  could." 
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Held,  that  the  affidavit  was  defective,  there  being  no  sufficient  reasonable 
and  probable  cause  stated  for  believing  that  the  debtor  was  leaving  with  intent 
to  defraud  his  creditors ;  and  that  the  evidence  showed  the  respondent  had  no 
reasonable  and  probable  cause  for  issuing  the  writ  of  capiiu  in  question. 

Shftw  T.  McKenzle.— vi.  181. 

2.    Issue  of,  in  action — Bail — Order  for  discharge  of — In  discretion 
of  court  below — No  appeal. 

See  JUBI8DICTI0N.  61. 

Carriers — Liability  of  railway  company  as. 

See  BAILWAYS  AND  KAIL  WAY  COMPANIES,  6. 

2.  Crown  not  liable  as  a  common  carrier. 

See  PETITION  OF  BIGHT,  10,  11. 

3.  Bill  of  lading — Carriage  of  goods  by  sea — Excepted  perils — 

Negligence — Improper  Stowage — Construction. 

See  BILL  OF  LADING,  6. 

4.  Railway  company — Carriage  of  goods  beyond  terminus  of  line 

— Exemption  from  liability — Construction  of  Contract — 
Statutory  liability  —  Joint  tort  feasors — Release  to  one, 
effect  of. 

See  BAILWAYS  AND  BAIL  WAY  COMPANIES,  43. 

5.  ComToon  carrier — Special  contract — Ex&mption  froTn  liability 

— Construction  of  terms — At  owner's  risk  against  all  casu- 
alties. 

The  Commercial  Travellers  Association  of  Ontario,  by  written  agreement 
with  the  defendants*  company,  obtained  for  its  members  for  the  season  of  1885 
special  privileges  in  travelling  by  the  company's  boats,  one  of  the  terms  of  the 
agreement  being  that  the  members  should  receive  tickets  at  a  reduced  rate 
**  With  allowance  of  300  lbs.  of  baggage  free,  but  the  baggage  must  be  at  the 
owner's  risk  against  all  casualties.'*  This  agreement  was  continued  during 
1886  by  verbal  agreement  between  the  manager  of  the  company  and  the  secre- 
tary and  traffic  manager  of  the  association.  D.  a  commercial  traveller 
obtained  a  ticket  for  a  passage  on  one  of  the  company's  boats  under  this 
agreement,  paying  the  reduced  fare,  and  took  on  board  three  trunks  containing 
the  usual  outfit  of  a  traveller  for  a  jewellery  house  valued  at  about  $15,000. 
The  trunks  were  checked  in  the  usual  way  and  no  intimation  was  given  by  D. 
to  any  of  the  officials  on  the  boat  as  to  their  contents.  On  the  passage  the 
contents  of  the  trunks  were  damaged  by  the  negligence  of  the  officers  of  the 
company  and  an  action  was  brought  by  D.  and  his  employers  to  recover 
'damages  for  such  injury. 
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Held,  affirming;  the  decision  of  the  Court  of  Appeal  for  Ontario,  15  Ont. 
App.  B.  647,  that  the  agreement  between  the  Association  and  the  Company 
was  in  force  in  1886 ;  that  the  term  **  baggage  *'  in  the  agreement  meant  not 
merely  personal  baggage,  such  as  every  passenger  is  allowed  to  carry  without 
extra  charge,  bat  commercial  baggage,  and  would  include  the  outfit  in  this 
case ;  and  that  in  the  expression  "  must  be  at  owner's  risk  against  all  casual- 
ties,*' the  words  "  against  all  casualties  "  do  not  limit,  control  or  destroy,  but 
rather  strengthen,  the  protection  which  the  former  words  "  at  owner's  risk  " 
afforded  the  defendants. 

Present :  Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Taschereau  and  Gwynne,  JJ. 
Dixon  T.  Th«  Rlehilloii  NftTlgftiioii  Co.— March  10, 1890.— xviii.  704. 

^6.    Railway  companies  as  carriers  of  passengers — Liability  for 
latent  defects  in  rails :  Arts.  1053,  1675,  C.  C. 

See  RAILWAYS  AND  BAILWAY  COMPANIES,  69. 
COMMON  CABRIEBS. 

Certiorari— Writ  of. 

See  PRACTICE  OF  SUPREME  COURT,  81,  32. 
HABEAS  CORPUS,  8. 

Certificate  of  Eng^ineer — When  necessary  as  condition  precedent 
to  recovery  for  extra  work. 

See  PETITION  OF  RIGHT,  1,  2,  8. 
CONTRACT,  27.  28, 

2.    Condition  precedent  to  issue  of  bonds. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  9. 

fl.    Whether  a  progress  or  final  estimate. 

See  CONTRACT,  9. 

■ 

4.  Failure  to  obtain  within  a  reasonable  time — Railway  contract. 

See  CONTRACT,  28. 

5.  Contract  with  Crown  for  construction  of  bridge — ^Certificate  of 

engineer— Condition  precedent. 

See  CONTRACT,  86. 

•6.    Contract — Claim  for  extra  and  additional  work  done  on  I.  C.  R. 
— Final  certificate  of  engineer — Condition  precedent. 

See  CONTRACT,  88. 
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7.  Sub-contract  for  work  done  on  N.  S.  Ry. — Engineer's  certificate 
— Condition  precedent. 

See  CONTRACT,  39. 

-8.  Contract — Finality  of  engineer's  certificate — Bulk  sum  contract 
— Deductions— Powers  of  engineer — Interest. 

See  CONTRACT.  63. 

Cestui  Que  Trust. 

See  SALE  OF  LANDS,  5. 

TRUSTS  AND  TRUSTEES. 

•Champerty — Ghxwvperixms  agreement — Administration  proceed- 
ings— Proving  claim  on  promAssory  notes — Subsequent 
proof  by  original  holder — Statute  of  limitations — Prac- 
tice. 

The  respondents,  W.  P.  Howland  &  Co.  being  holders  of  certain  promis- 
sory notes  made  in  their  favour  by  one  A.  M.  Cannon,  deceased,  made  the 
f  oUowinit  agreement  with  one  Oates : 

**  Toronto.  Feb.  28th,  1884. 
"  I  have  this  day  bought  from  Messrs.  W.  P.  Howland  &  Co.  three 
promissory  notes  made  in  their  favor  by  A.  M.  Cannon,  one  for  91,000,  due  one 
year  after  date ;  one  for  93,218,  due  two  years  after  date ;  and  one  for  98,218, 
due  three  years  after  date,  all  three  bearing  date  Sept.  6th,  1877,  in  considera- 
tion for  which  I  agree  to  pay  the  said  W.  P.  Howland  A  Co.  one-half  of  the  net 
amount  I  receive  on  account  of  the  said  notes,  and  I  agree  to  use  my  best  en- 
deavours to  coUeot  the  same,  and  if,  at  the  expiration  of  two  years,  I  have  been 
unable  to  coUect  any  portion  of  the  said  notes,  I  hereby  agree  to  return  them 
to  the  said  W.  P.  Howland  A  Co.,  free  from  any  costs  or  charges  incurred  by 
me.  But,  if,  at  any  time  previous  to  the  expiration  of  the  two  years  above 
mentioned^  I  have  succeeded  in  collecting  any  portion  of  the  said  notes,  then 
their  portion  above  mentioned  will  be  due  and  payable  to  the  said  W.  P. 

Howland  A  Co. 

"Wm.  H.  Oatbs." 

During  the  currency  of  that  agreement  Oates  applied  for  and  obtained  on 
the  19th  September,  1884.  an  order  for  the  administration  of  the  estate  of 
the  said  A.  M.  Cannon,  of  whose  personal  estate  Mary  Ellen  Cannon  the  de- 
fendant (appellant),  was  administratrix. 

The  usual  advertisement  for  creditors  was  published,  and  under  it  one 
Taylor  proved  a  claim  under  the  reference  as  a  creditor  of  the  deceased,  and 
his  claim  had  been  duly  allowed  by  the  Master  prior  to  the  month  of  October, 
1886. 

The  defendant  Cannon,  applied  by  petition  to  have  the  claim  of  the  said 
Gates  upon  the  promissory  notes  in  question  disallowed,  on  the  ground  thatjiihe 
-title  by  which  he  claimed  the  same  was  champertous  and  void. 
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*Proadfoot,  J.,  on  the  said  applicatioD,  by  order  dated  23rd  October,  1886, 
adjudged  that  Oates's  title  go  the  said  notes,  nnder  the  agreement  aforesaid, 
was  champertoas  and  void,  and  that  he  conld  not  prove  in  the  administration 
by  virtue  of  his  title  thereto,  bat  he  held  that  the  administration  order  of  19th 
September,  1884,  was  for  the  benefit  of  all  the  creditors  of  the  estate  of  Gannon, 
deceased,  one  of  whom  had  proved  a  claim  and  he  therefore  refused  to  set  it 
aside.    (Reported  13  Ont.  Keports,  p.  70.). 

Neither  party  appealed  from  this  order.  Thereupon  Oates  redelivered  the 
notes  to  Howland  &  Co.,  who  up  to  this  time  had  been  in  no  way  party  or 
privy  to  the  proceedings  for  administration.  The  six  years  allowance  by  the 
Statute  of  Limitations  had  expired  before  the  notes  were  redelivered,  but  not 
before  the  date  of  the  administration  order.  The  reference  had  not  been  con- 
cluded, nor  any  report  made  by  the  Master.  The  respondents  then  applied  for 
liberty  to  come  in  and  prove  their  claim  on  the  notes,  and  the  Master  allowed 
them  to  do  so.    From  this  ruling  the  appellant  appealed. 

While  the  last  mentioned  appeal  was  pending,  the  respondents  came  before 
the  said  Master  to  prove  their  claim,  pursuant  to  the  said  leave  granted,  and 
the  Master  allowed  their  claim  upon  the  said  promissory  notes.  From  this 
allowance  the  appellant  appealed,  and  the  last  mentioned  appeal  came  on  for 
argument  at  the  same  time  as  the  apppeal  from  the  Master^s  exercise  of  discre- 
tion in  granting  leave  to  the  respondents  to  prove  their  claim.  Both  appeals 
were  dismissed  by  Froudfoot,  J.,  who  held  that  the  order  for  administration 
prevented  the  bar  of  the  Statute  of  Limitations ;  and  that  H.  &  Go.  might 
assert  their  title  to  the  notes  and  prove  on  them,  notwithstanding  the  former 
agreement  with  O.,  which  he  had  already  held  to  be  champertous.  This 
judgment  was  affirmed  by  the  Court  of  Appeal  for  Ontario. 

On  appeal  to  the  Supreme  Court  of  Canada  Held  that  the  appeal  should  be 
dismissed. 

Per  Gwynne,  J. — I  am  unable  to  perceive  upon  what  right  the  maker  of 
an  unquestionably  valid  note  or  his  personal  representative  can  in  any  pro- 
ceeding taken  by  the  payee  to  recover  upon  the  note,  institute  an  enquiry  as  to 
what  the  payee  may  have  done  with  the  note  in  the  interval  elapsing  between 
the  making  of  the  note  and  the  proceeding  taken  to  recover  payment  of  it. 
Howland  &  Co.  who  are  the  payees  of  the  note,  cannot  as  it  appears  to  me  be 
affected  by  the  adjudication  in  the  proceeding  instituted  by  Oates,  to  which 
they  were  not  a  party,  and  while  the  administrator's  order  remains  in  force 
they  are  entitled  to  prove  the  debt  represented  by  the  notes  and  to  the  benefit 
of  that  order  in  preventing  the  Statute  of  Limitations  to  run.  If  a  champer- 
tous dealing  in  respect  of  the  notes  between  Howland  &  Co.  and  Oates,  could 
affect  their  right  to  prove  they  must  have  a  right  to  insist  that  the  dealing  was 
not  affected  with  the  vice  of  champerty,  notwithstanding  the  adjudication  on 
the  tender  of  proof  by  Oates.  And  if  it  were  necessary  to  decide  that  point,  I 
should  be  of  opinion  that  in  the  transaction  with  Oates,  there  was  no 
champerty.  A  promissory  note  in  the  hands  of  the  payee  is  as  much  a  piece 
of  property  as  an  acre  of  land,  or  a  horse,  a  quantity  of  merchandise,  or  any 
other  chattel  and  the  agreement  made  between  Howland  &  Co.  and  Oates  in 
respect  of  the  notes  upon  the  occasion  of  their  being  transferred  to  him  under 


113 
Champerty — Continued, 

the  special  agreement  in  evidence,  was  no  more  champertoas  than  wonld  a  like 
agreement  have  been  in  case  vhe  property  transferred  had  been  an  acre  of  land, 
a  horse,  a  quantity  of  merchandise  or  any  other  chattel.  Moreover  the  maker 
of  the  note,  or  his  personal  representative,  who  did  not  dispate  their  liability 
upon  the  notes,  had  no  right  as  it  appears  to  me,  to  institute  an  enquiry  as  to 
what  were  the  terms  as  between  the  payees  and  their  transferee  upon  which 
the  notes  were  transferred  to  the  holder. 

Present :  Strong,  Fournier,  Taschereau  and  Gwynne,  JJ. 

Cannon  t.  Howland. — 14th  June,  1889^ 

Chancery,  Court  of 

See  COURT  OF  CHANCERY. 

Charitable  Trust — Grant  to  Township  of  Land  for  School — 
Charitable  Trust — Acceptance  of  by  trustees — Discretion 
of  Trustees — Doctrine  of  cypres. 

By  the  patent  or  grant  of  the  township  of  Cornwallis,  in  King's  county, 
N.  8.,  made  in  1761,  four  hundred  acres  of  land  were  declared  to  be  '*  for  the 
school."  By  a  subsequent  grant  from  the  Crown  in  1790.  the  said  four  hundred 
acres  were  declared  to  be  vested  in  the  rector  and  wardens  by  name  of  the 
church  of  St.  John  in  the  said  township,  and  the  rector  and  wardens  of  the 
said  church  for  the  time  being,  in  special  trust,  to  and  for  the  use  of  one  or 
more  school  or  schools,  as  may  be  deemed  necessary  by  the  said  trustees,  for 
the  conveniency  and  benefit  of  all  the  inhabitants  of  the  said  township  of  Corn- 
wallis, and  in  trust  that  all  schools  in  said  township  furnished  or  supplied  with 
masters  qualified,  agreeable  to  the  laws  of  this  province,  and  contracted  with 
for  a  term  not  less  than  one  whole  year,  shall  be  entitled  to  an  equal  share  or 
proportion  of  the  rents  and  profits  arising  from  said  school  lands,  provided  the 
masters  or  teachers  thereof,  shall  receive  and  instruct  free  of  expense,  such 
poor  children  as  may.be  sent  them  by  the  said  trustees.  There  were  no  words 
in  the  last  mentioned  grant  which  would  make  the  estate  thereby  conveyed  an 
estate  of  inheritance.  The  grantees  took  possession  of  the  land  mentioned  in 
said  grant,  and  they  and  their  successors  in  office  have  ever  since  remained  in 
possession  of  it ;  and  until  the  year  1873,  the  rents  and  profits  arising  from  such 
land,  were  distributed  among  the  schools  of  said  township,  and  poor  children 
sent  by  the  trustees  to,  and  educated  in  said  schools  according  to  the  terms  of 
the  trust. 

In  1873,  however,  the  then  trustees  discontinued  such  distribution,  and 
allowed  the  funds  realized  from  said  lands  to  accumulate,  the  reason  alleged 
therefor  being,  that  the  schools  of  the  township  had  become  so  numerous  that 
the  sum  apportioned  to  each  would  be  too  small  to  be  of  use,  and  also  that  under 
the  free  school  system  all  the  poor  children  of  the  township  were  educated  free 
of  expense,  and  the  object  for  which  such  funds  had  previously  been  supplied 
no  longer  existed. 

The  present  defendants  were  invested  with  the  said  trust  in  1879,  when  the 
revenue  of  the  said  lands  had  accumulated  until  they  amounted  to  over  91,200. 

CAS.  DIG. — 8 
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Shortly  after  they  became  enoh  trustees  it  was  determined  to  boild  a  school 
house  in  a  certain  district  in  the  said  township  with  the  money.  A  meeting  of 
the  vestry  of  the  church  was  held,  and  a  resolution  passed  authorizing  such 
school  house  to  be  built  on  land  leased  from  the  church.  The  school  was  to 
be  non-sectarian,  but  after  school  hours  any  of  the  children  that  wished  could 
receive  instruction  in  the  doctrines  of  the  Church  of  England. 

In  a  suit  to  restrain  the  defendants  from  using  the  trust  funds  to  build 
such  schoolhouse,  and  praying  for  an  account, 

Held,  reversing  the  judgment  of  the  Supreme  Court  of  Nova  Scotia,  and 
restoring  that  of  the  court  of  first  instance,  that  the  trustees  had  no  dis- 
cretion as  to  the  application  of  the  trust  funds,  but  were  bound  to  distribute 
them  among  all  the  schools  of  the  township,  which  wonld  be  entitled  to  par- 
:ticipate  under  the  terms  of  the  trust,  however  wanting  in  utility  such  a 
disposition  of  said  funds  might  be. 

Held,  also,  that  the  Attorney -General  of  the  province  was  the  proper  person 
to  briuK  this  suit. 

Held,  per  Strong,  J.,  that  in  interpreting  the  truat,  in  order  to  explain  the 
apparent  repugnancy  in  the  grant  in  providing  that  the  rents  were  to  be  dis- 
tributed among  one  or  more  schools,  etc.,  and  also  among  all  the  schools  in  the 
township,  the  probable  condition  of  the  township  in  respect  to  the  number  of 
schools  therein,  at  the  time  the  grant  was  made,  coupled  with  the  long  con- 
tinued usage  which  has  prevailed  in  the  manner  of  administering  the  trust, 
could  be  considered  as  a  rule  of  guidance  for  such  interpretation. 

Held,  also,  per  Strong,  J.,  that  under  the  doctrine  of  cyprH^  a  reference 
might  be  made  to  the  master  to  report  a  scheme  for  the  future  administration 
of  the  charity. 

Attorney-General  t.  Axford.— 12th  May,  1885— ziii.  294. 

Charter — Of  incorporated  company — Forfeiture  of,  for  non-per- 
formance of  condition  precedent  to  legal  organization  of 
company — Proceedings — Form  of  —  Scire  facias  —  44  V. 
c.  6  (D.)— R.  S.  C.  c.  21,  8.  4— C.  C.  P.  Art.  997  et  acq. 

See  CORPORATIONS,  48. 

Charter  Party. 

See  SHIPS  AND  SHIPPING,  4,  8,  11. 

Chattel  Mortgagee  — Passing  after  a/^quired  property — Partus 
sequitur  ventrem  —  Novus  a^tus  interveniens —  Trover 
against  sheriff. 

The  plaintiffs  were  the  grantees  and  one  Hackett  the  grantor  in  a  hUl  of 
sale,  hy  way  of  mortgage,  which  conveyed  among  other  property,  four  horses. 
In  the  mortgage  there  was  a  proviso  that  untU  default  Hackett  might  remain 
in  possession  of  all  the  property  mortgaged,  hut  with  full  power  to  the  plain- 
tiffs, in  default  of  payment,  to  take  possession  and  dispose  of  the  property  as 
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they  should  see  fit.  After  default  in  payment  of  prinoipal  and  interest,  a 
mare,  one  of  the  four  horses  described  in  the  mortgage,  dropped  a  foal.  This 
foal,  together  with  a  horse  which  was  also  in  possession  of  Hackett,  bat  as  to 
which  no  question  was  raised,  it  not  being  one  of  the  horses  comprised  in  the 
mortgage,  was  seized  by  defendant  (sheriff)  under  an  execution  against 
Hackett. 

On  appeal  from  the  Supreme  Court  of  New  Brunswick  (see  4  Pugs.  &  Bur. 
246)  Held,  that  it  being  established  by  the  evidence  that  the  foal  was  dropped 
after  default  made  and  therefore  while  plaintiffs  were  owners  and  entitled  to 
possession  of  the  mare,  such  foal  was  their  property — partus  sequitur  ventrem. 

The  following  judgment  was  rendered  by  Sir  W.  J.  Ritchie,  C.J. : 

One  Hackett  made  a  chattel  mortgage  to  the  defendants  dated  4th  Sep- 
tember, 1875,  whereby  he  bargained  and  sold  **all  my  household  furniture  of 
every  kind  and  description,  as  also  all  stoves  and  kitchen  utensils,  together 
with  all  crockeryware,  beds  and  bedding,  also  four  horsest  one  cow,  two 
waggons,  one  coach,  harnesses,  also  all  liquors,  notes,  and  any  and  all  other 
paraonal  property,  of  every  nature,  kind  and  description  owned  or  to  be  owned 
by  me,  including  any  and  all  renewal  stock  or  stocks  to  be  purchased  by  me 
the  said  Thomas  Hackett." 

"And  provided  also  that  until  default  the  said  Thomas  Hackett  may  remain 
in  possession  of  all  the  property  hereby  mortgaged  or  intended  so  to  be,  but 
with  full  power  to  the  said  John  W.  Nicholson  and  John  James  Fraser  and 
£.  Byron  Winslow,  their  survivors  or  survivor,  or  the  executors  or  adminis- 
trators of  such  survivor,  in  default  in  payment  of  the  said  several  sums  of 
money  so  secured  by  said  several  mortgages  before  referred  to,  or  in  case  any 
of  the  said  property  hereby  mortgaged  should  be  attached  or  seized  by  any 
other  creditors  or  creditor  of  the  said  Thomas  Hackett,  or  for  any  other  good 
cause  that  then  or  in  any  or  either  of  such  cases  the  said  John  W.  Nicholson 
and  John  James  Fraser  and  £.  Byron  Winslow,  the  survivors  or  survivor  of 
them  or  the  executors  or  administrators  of  such  survivor  may  immediately 
take  possession  of  the  whole  of  the  property  hereby  mortgaged,  and  sell  and 
dispose  of  the  same  in  such  manner  as  they  may  consider  best  and  to  retain 
the  proceeds  after  deducting  all  expenses  towards  liquidating  said  indebtedness 
secured  by  said  mortgages  according  to  their  priority  on  the  registry  as  afore- 
said, and  also  any  further  indebtedness  of  or  claims  against  the  said  Thomas 
Hackett,  which  the  said  John  W,  Nicholson  may  have  for  advances,  notes 
indorsements  or  otherwise  and  whether  the  same  have  matured  or  not,  and 
any  surplus  to  be  paid  to  the  said  Thomas  Hackett,  his  executors,  adminis- 
trators or  assigns." 

0 

The  defendant  as  sheriff  of  the  county  of  York,  seized  under  a  writ  of 
fi.  fa.  against  Hackett,  a  horse  and  a  colt.  No  question  is  now  in  controversy 
as  to  the  horse,  but  plaintiffs  claim  the  colt  as  their  property,  which  claim 
was  recognized  by  the  Supreme  Court  of  New  Brunswick  and  a  verdict  for  it 
was  given  in  the  plaintiff's  favour  and  confirmed  by  that  court.  From  this 
judgment  the  present  appeal  is  taken.  The  colt  was  a  progeny  of  a  mare,  one 
of  the  four  horses  mentioned  in  the  bill  of  sale,  and  was  foaled  in  May,  1878, 
about  'S2  months  after  date  of  bill  of  sale.    At  the  time  this  colt  was  foaled 
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it  is  quite  evident,  from  the  evidenoe  of  Haokett  and  Winslow,  and  from  the 
terms  of  the  mortgage  in  evidence,  that  there  matt  have  heen  default  in 
payment  of  hoth  principal  and  interest  money  secured  by  the  chattel  mortgage, 
and  therefore  it  is  clear  plaintiffs  were  at  law  the  absolute  owners  of  the  mare 
and  entitled  to  take  possession  and  dispose  of  her  at  any  moment  they  thought 
fit,  and  the  foal  having  been  dropped  while  plaintiffs  were  such  owners  of  the 
mare,  the  colt  necessarily  was  their  property— -parttu  iequitur  ventrem — and  so  no 
question  as  to  after  acquired  property  as  to  the  colt  arises,  and  no  other 
question  has  been  raised  in  this  case.  It  is  clear  therefore  defendant  was  not 
justified  in  seizing  and  selling  under  a  Ji.  fa,  against  Hackett  the  plaintifTs 
property,  and  therefore  they  were  clearly  entitled  to  recover,  and  the  verdict 
and  judgment  in  the  court  below  was  quite  correct.  The  appeal  must  be 
dismissed  with  costs. 

Temple  t.  Nloholson. — 3rd  March,  1881. 

2.  Rights  of  the  Crown  as  against  mortgagee  for  slidage  dues. 

See  PETITION  OF  RIGHT,  18. 

3.  Security   for    after    acquired   property — Agreement  not    to 

register — Assignment  in  trust  by  Tnortgagor — Legal  title  of 
trustee  in  goods  rrwrtgaged — Equitable  title  of  mortgagee — 
Priority, 

In  May,  1880,  the  defendant  Davidson,  being  indebted  to  the  plaintiffs  in 
the  sum  of  98,000,  gave  them  a  chattel  mortgage  on  all  his  stock  in  trade, 
chattels  and  effects  then  being  in  the  store  of  the  said  defendant,  Davidson,  on 
Granville  street,  in  the  city  of  Halifax;  and  by  the  said  mortgage  the  said 
defendant  further  agreed  to  convey  to  the  plaintiffs  all  stock  which  during  the 
continuance  of  the  said  indebtedness  he  might  purchase  for  the  purpose  of  sub- 
stituting in  place  of  stock  then  owned  by  him  in  connection  with  his  said 
business.  These  goods  were  never  so  conveyed  to  the  plaintiffs.  By  the  terms 
of  the  mortgage  the  debt  due  to  the  plaintiffs  was  to  be  paid  in  three  years,  in 
twelve  equal  instalments  at  specified  times,  and  if  any  instalment  should  be 
unpaid  for  fifteen  days  after  becoming  due,  the  whole  amount  then  due  the 
plaintiffs  would  become  immediately  payable,  and  they  could  take  possession 
of  and  sell  the  said  mortgaged  goods.  It  was  further  agreed  between  the  said 
defendant  and  the  plaiutiffs  that  to  save  the  business  credit  of  Davidson  the 
said  mortgage  was  not  to  be  filed  and  was  to  be  kepb  secret ;  and  it  was  not  filed 
until  Dec.  12th,  1881.  On  the  13th  Dec.,  1881,  Davidson  made  an  assignment 
of  all  his  property,  real  and  personal,  to  the  defendant  Forsyth  in  trust  for  the 
benefit  of  his  (Davidson's)  creditors,  and  such  trust  deed  was  executed  by 
Davidson,  Forsyth,  and  one  of  Davidson's  creditors,  and  subsequently  by  a 
number  of  other  creditors.  At  the  time  of  the  ezcution  of  this  deed  Forsyth 
had  no  notice  of  the  mortgage  to  the  plaintiffs.  Forsyth  took  possession  of 
the  goods  in  the  store  on  Granville  street  and  refused  to  deliver  them  to  the 
plaintiffs,  who  demanded  them  on  December  14th,  default  having  been  made  in 
the  payments  under  the  mortgage,  and  the  plaintiffs  brought  this  suit  for 
the  recovery  of  the  goods  and  an  account.     Previous  to  the  suit  being  com- 
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menced  the  defendant  Forsyth  delivered  to  the  plaintiffs  a  small  portion  of  th« 
goods  in  the  store,  which,  as  he  alleged,  were  all  that  remained  from  the  stock 
on  the  premises  in  May,  1880. 

Held,  affirming  the  judgment  of  the  Supreme  Court  of  Nova  Scotia, 
Strong,  J.,  dissenting,  that  the  legal  title  to  the  property  vested  in  the  defen- 
dant must  prevail,  the  plaintiff's  title  heing  merely  equitable  and  the  equities 
between  the  parties  being  equal. 

MeAlUiter  t.  Fonyth.— xii.  1. 

4.  Insufficient  description  of  goods  —^Cons.  Stats,  Man,  c,  Ifi,  s,  5, 

One  Louisa  Black  was  indebted  to  the  plaintiff  in  the  sum  of  94,000,  or 
thereabouts,  and  to  secure  the  debt  gave  the  plaintiffs  a  chattel  mortgage  on 
her  stock  in  trade.  In  such  mortgage  the  goods  were  described  as  "  all  and 
singular  the  goods,  chattels,  furniture,  and  household  stuff  hereinafter  parti- 
cularly mentioned  and  described,  and  particularly  mentioned  and  described  in 
the  schedule  hereunto  annexed  marked  A.,  all  of  which  goods  and  chattels  are 
now  situate  and  lyin^  on  the  premises  situate  in  a  building  on  the  east  side  of 
Maine  street,  in  the  city  of  Winnipeg,  on  the  Grace  Church  property,  and  now 
being  occupied  by  the  said  Louisa  Black  as  a  millinery  store  and  dwelling, 
which  said  building  may  be  more  particularly  known  as  number  two  hundred 
and  ninety -one  (291)  Main  street,  in  the  said  city  of  Winnipeg.'*  The  schedule 
was  merely  a  list  of  the  various  articles,  as  so  many  yards  of  ribbon,  or  cloth, 
with  the  price  opposite  each  item.  In  many  instances  articles  were  mentioned 
with  figures  before  them  and  figures  after  them,  so  that  only  a  person 
acquainted  with  the  character  of  the  goods  could  tell  anything  about  the 
quantities.  The  defendants  were  also  creditors  of  the  said  Louisa  Black  and 
having  obtained  judgment  on  their  respective  debts,  issued  executions  under 
which  the  sheriff  seized  the  goods  on  the  said  premises.  No.  291  Main  street. 
The  plaintiffs  claimed  that  the  gpods  seized  belonged  to  them  under  the  said 
chattel  mortgage  and  the  title  to  them  was  tried  before  the  Chief  Justice  of  the 
Court  of  Queen's  Bench  of  Manitoba,  in  chambers,  when  judgment  was  given 
for  the  defendants,  the  Chief  Justice  holding  the  chattel  mortgage  void,  both 
under  the  statute  of  £liz.,  and  under  ch.  49  of  the  Consolidated  Statutes  of 
Manitoba.    The  Court  of  Queen*s  Bench  refused  to  set  this  judgment  aside. 

On  appeal  to  the  Supreme  Court  of  Canada  it  was  Held,  affirming  the 
judgment  of  the  court  below.  Strong  and  Heniy,  JJ.,  dissenting,  that  the 
description  of  the  goods  was  not  such  that  they  might  be  readily  and  easily 
distinguished,  and  the  mortgage  was  therefore  void  against  the  execution 
creditors. 

McCaU  T.  Wolf— 12th  May,  1885— xiii.  180. 

5.  Mortgage  given  by  Insolvent  Company — Preference. 

See  FRAUDULENT  PBEFEBENCE,  4. 

6.  Condition  against  Assignment  in  Policy  of  Insurance — Chattel 

Mortgage  not  a  breach  of. 

Ses  INSUQA^CE,  FIRE,  16. 


118 

Chattel  MottgSLge—Continued. 

7.  FravdvZent  as  against  creditors — Assignment  in  trust  by  Tnort- 

gagor — Suit  by  creditors  to  set  aside  mortgage — Mortgagees 
not  indiJided  as  plaintiffs — Trust  deed  not  attacked. 

Where  a  trader  who  was  in  iasolvent  ciroamstances  had  given  a  chattel 
mortgage  on  his  stock  in  trade  to  secure  a  deht,  and  shortly  after  executed  an 
assignment  in  trust  for  the  heneflt  of  his  creditors, 

Held,  affirming  the  judgment  of  the  courts  below,  that  the  mortgage  was 
void  under  the  statute,  and  that  certain  simple  contract  creditors  of  such  trader 
could  maintain  a  suit,  on  behalf  of  themselves  and  all  other  creditors  except 
the  mortgagees,  to  set  aside  the  mortgage  without  including  the  mortgagees  as 
plaintiifs,  and  without  attacking  the  assignment  in  trust. 

MoCaU  T.  MeDo]iAld.^xiii.  247. 

8.  Assignment  by  directors  of  a  joint  stock  company  of  all  estate 

and  property  to  trustees  for  benefit  of  creditors — Qucere,  is 
such  an  assignment  within  K  S.  O.  chapter  119  (Ont  Chattel 
Mortgage  Act)  ? — ^Description  of  property  sufficient  under 
section  23— McCaU  &  Wolff  13  Can.  S.  C.  13Q  approved 
and  distinguished. 

See  CORPORATIONS,  80. 

9.  Possession  of  goods  uvder — Right  ofmx)rtgagor  to  sell — proviso 

as  to — Ordinary  course  of  trade — Seizure  of  goods  under 
execution — Justification  far. 

In  a  chattel  mortgage  containing  no  redemise  clause  there  may  he  an 
implied  contract  that  the  mortgagor  shall  remain  in  possession  until  default, 
of  equal  efficacy  with  an  express  clause  to  that  effect ;  and  such  an  implied 
contract  necessarily  arises  from  the  nature  of  the  instrument,  unless  it  be  very 
expressly  excluded  by  its  terms.  Porter  v.  FHntoff  (6  U.  C.  C.  P.  335)  distin- 
guished. 

In  a  chattel  mortgage  of  the  stock  in  trade  and  business  effects  of  a  trader 
there  was  a  proviso  to  the  effect  that  if  the  mortgagor  should  attempt  to  sell  or 
dispose  of  the  said  goods  the  mortgagee  might  take  possession  of  the  same  as  in 
case  of  default  of  payment. 

Held,  that  this  proviso  only  prohibited  the  sale  of  the  goods  other  than 
in  the  ordinary  course  of  business.    (Ritchie,  C.J.,  contra.) 

U'he  mortgagee  of  the  chattels  seized  the  mortgaged  goods  under  an  execu- 
tion in  a  suit  for  the  debt  secured  by  the  mortgage.  The  execution  was  set 
aside  as  being  against  good  faith.  In  an  action  for  the  wrongful  seizure  and 
conversion  of  the  goods. 

Held,  that  the  mortgagee  could  not  justify  the  seizure  under  the  mortgage. 

Dedrick  y.  Athdown.— xv.  227. 
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10.  Action  to  set  (Mide — Fraudulent  as  against  creditors — 13  Eliz, 

c,  5 — Right  of  creditor  of  mortgagor  to  redeem. 

Plaintiffs,  having  recovered  judgment  against  one  H.,  issued  execation 
under  which  the  sheriff  professed  to  sell  certain  goods  of  H.,  and  gave  a  deed 
to  plaintiffs  conveying  all  the  **  share  and  interest  '*  of  H.  in  the  goods.  Six 
months  before  the  recovery  of  the  plaintiffs*  judgment,  H.  had  made  a  mortgage 
covering  all  the  goods  proposed  to  be  sold  by  the  sheriff.  The  plaintiffs  filed  a 
bill  to  set  this  mortgage  aside  as  fraudulent  under  the  statute  of  Eliz.,  and 
fraudulent  in  fact.  The  court  below  held  the  mortgage  good  and  dismissed 
the  bill. 

Held,  affirming  this  judgment,  that  no  fraud  being  shown  and  the  plain- 
tiffs not  offering  to  redeem  the  mortgage,  the  action  was  rightly  dismissed. 

Present: — Sir  W.  J.  Bitchie,  C.J.,  and  Strong,  Fournier,  Gwynne  and 
Patterson,  J  J. 

HftUfaz  Banking  Co.  t.  Matthew.-- April  80, 1889-zvi.  721. 

11.  BiU  of  sale — Registry — Defective  affidavit— Assignment  for 

benefit  of  creditors — Writ  of  execution — Signature  of  pro^ 
thonotary — Seal  of  court. 

An  assignment  of  personal  property  in  trust  to  sell  the  same  and  apply 
the  proceeds  to  the  payment  of  debts  due  certain  named  creditors  of  the 
assignor  is  a  bill  of  sale  within  section  4  of  the  Nova  Scotia  Bills  of  Sale  Act, 
R  S.  N.  S.  5th  ser.  c.  9*2,  it  not  being  an  assignment  for  the  general  benefit  of 
creditors  and  so  excepted  from  the  operation  of  the  Act  by  section  10. 

The  omission  of  the  date  and  worda  "before  me"  from  the  jurat  of  an 
affidavit  accompanying  a  bill  of  sale  under  section  4  of  the  said  Act  makes  such 
affidavit  void  and  the  defect  cannot  be  supplied  by  parol  evidence  in  proceed- 
ings  by  a  creditor  of  the  assignor  against  the  mortgaged  goods.  Gwynne,  J.» 
dissenting. 

Per  Gwynne,  J. — ;Sectio.n  4  of  the  Act  only  applies  iq  bills  of  sale  by  way 

of  chattel  mortgage  and  not  to  an  assignment  absolute  in  its  terms  and  upon 

trust  to  sell  the  property  assigned. 

Archibald  y.  Habley.— xviii.  116. 

12.  Chattel  mortgage — Renewal — One  year  from  date  of  fling — 

Description  of.goods-^Sufjiciency  of 

The  ordinance  of  the  North- West  Territories  relating  to.  chattel  mort- 
gages (Ordinance  of  1881,  No.  6)  provides  by  section  9  that  **  every  mortgage 
filed  in  pursuance  of  this  ordinance  shall  cease  to  be  valid  as  against  the  cred- 
itors of  the  persons  making  the  same  after  the  expiration  of  one  year  from  the 
filing  thereof,  unless  a  statement,  etc.,  is  again  filed  within  thirty  days  next 
preceding  the  expiration  of  the  said  term  of  one  year."  A  chattel  mortgage 
was  filed  on  August  12th,  1886,  and  registered  at  4.10  p.m.  of  that  day.  A 
Tenewal  of  said  mortgage  was  registered  at  11.49  a.m.  on  August  12th,  1887. 


1 1 


120 

Chattel  MortgSLge— Continued. 

Held,  affirming  the  decision  of  the  court  below,  that  the  renewal  was  filed 
within  one  year  from  the  date  of  the  filing  of  the  original  mortgage  as  provided 
by  the  ordinance. 

Per  Patterson,  J. — In  oompating  the  time  mentioned  in  this  section,  the 
day  of  the  original  filing  should  be  exdaded,  and  the  mortgagee  would  have 
had  the  whole  of  the  12th  August,  1887,  for  filing  the  renewal. 

Section  6  of  the  same  ordinance  provides  that :  "  All  the  instruments 
mentioned  in  this  ordinance,  whether  for  the  mortgage  or  sale  of  goods  and 
chattels,  shall  contain  such  sufficient  and  full  description  thereof  that  the 
same  may  be  readily  and  easily  known  and  distinguished."  The  description 
in  a  chattel  mortgage  was  as  follows :  *' All  and  singular,  the  goods,  chattels, 
stock-in-trade,  fixtures,  and  store  bnilding  of  the  mortgagors,  used  in  or  per- 
taining to  their  business  as  general  merchants,  said  stock-in-trade  consisting 
of  a  full  stock  of  general  merchandise  now  being  in  the  store  of  said  mort- 
gagors on  the  north  half  of  section  six,  township  nineteen,  range  twenty-eight 
west  of  the  fourth  principal  meridian." 

Held,  affirming  the  decision  of  the  court  below  (1  N.  W.  T.  Rep.  No.  1, 
p.  88)  that  the  description  was  sufficient.  McCall  v.  Wolf^  13  Can.  S.  C.  B. 
ISO  {see  Chattel  Mortgage,  4)  distinguished.  Hovey  v.  Whiting,  14  Can. 
S.  C.  K  516  (tee  Corporations,  30)  followed. 

Present : — Strong,  Fournier,  Taschereau,  Gwynne  and  Patterson,  J  J. 

Thornton  y.  Quirk.— June  14th,  1889— xviii.  695. 

13.  BUZ  of  salC'-rAffidavit  of  bona  fides — Adherence  to  atatwtory 

form — Proof  of  execution — Attesting  witness. 

Where  an  affidavit  of  bona  fides  to  a  bill  of  sale  stated  that  the  sale  was  not 
made  for  the  purpose  of  holding  or  enabling  the  bargainee  to  hold  the  goods 
mentioned  therein  against  the  creditors  of  the  bargainor,  while  the  form  given 
in  the  statute  uses  the  words  "  against  any  creditors  of  the  bargainor,"  such 
violation  did  not  avoid  the  bill  of  sale  as  against  execution  creditors,  the  two 
expressions  being  substantially  the  same.    Gwynne,  J.,  dissenting. 

The  statute  requires  the  affidavit  to  be  made  by  a  witness  to  the  execution 
of  the  bill  of  sale  but  as  attestation  is  not  essential  to  the  validity  of  the 
instrument  its  execution  can  be  proved  by  any  competent  witness. 

Judgment  of  the  Supreme  Court  of  the  N.W.T.  affirmed. 

Emenoii  t.  Baiuienii&n.T-rxiz.  1. 

14.  Preference  given  by — Pressure — Intent —  49  V.  c.  45,  s.  2, 

(Man.) 

See  ASSIGNMENT,  21. 

16.    Fravd  against  creditors — Prior  agreement — Additiorud  chat- 
tels in  mortgage — Effect  of 

B.  sold  a  quantity  of  machinery,  tools  and  fixtures  to  one  P.  for  13,120.90. 
The  goods  were  in  a  factory  owned  by  B.  and  were  to  be  paid  for  by  monthly 
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payments,  extending  over  a  period  of  forty-eight  months.  P.  agreed  to  keep 
them  insared  in  favoor  of  B.  and  to  give  B.  a  hire  receipt  or  chattel  mortgage, 
as  security  for  payment.  P.  was  pat  in  possession  of  the  property,  and  received 
letters  from  B.  recommending  him  to  certain  merchants  in  Montreal,  and  he 
went  to  Montreal  and  purchased  goods  from  L.  among  others. 

Two  months  after  L.  sued  P.  for  the  price  of  goods  so  purchased,  amount- 
ing to  ahout  91000  and  after  heing  served  with  the  writ  in  such  suit,  P.  gave 
B.  a  chattel  mortgage  on  the  goods  originally  purchased  and  other  goods 
which  it  was  alleged  would  have  been  included  in  the  purchase,  from  B.  had  it 
not  been  claimed  that  they  were  not  in  the  factory  at  the  time,  but  were  after- 
wards found  to  be  there.  P.  had  not  given  a  hire  receipt  or  chattel  mortgage 
at  the  time  of  the  original  purchase  from  B. 

L.  having  signed  judgment  against  P.  issued  execution,  and  caused  the 
mortgaged  goods  to  be  seized  thereunder.  On  the  trial  of  an  interpleader 
issue  to  try  the  title  in  said  goods,  judgment  was  given  in  favour  of  B.  for  the 
goods  originally  sold  to  P.  but  not  for  those  added  in  the  mortgage.  The 
Divisional  Court  held,  on  motion  to  set  aside  this  judgment,  that  the  mortgage 
was  void  for  the  inclusion  of  the  goods  not  mentioned  in  the  original  agreement 
and  reversed  the  judgment  at  the  trial  in  B.'s  favour.  This  decision  was 
afi&rmed  by  the  Court  of  Appeal  for  Ontario.  On  appeal  to  the  Supreme  Court 
of  Canada — 

He  d,  that  the  judgment  of  the  Court  of  Appeal  should  be  affirmed. 

Present:  Bitchie  C.J.  and  Fournier,  Taschereau,  Gwynne  and  Patter- 
son, J  J. 

Brown  t.  Lamoniagne.— 26  C.  L.  J.  806.— 14th  June,  1889. 

16.  Waterlot  and  mill — Dealt  with  by  instrument  in  form  of  chattel 

mortgage — Sufficiency  of,  in  equity. 

See  VENDOR  AND  PURCHASER.  4. 

17.  Bill  of  sale — Affidavit  of  bona  fides — AdhereTice  to  statutory 

fomi — Description  of  grantor  — K  S.  N,  S.  5th  Ser.  c,  92, 
ss.  i  and  11. 

The  Act  in  force  in  Nova  Scotia  relating  to  bills  of  sale,  R.  S.  N.  S.  5th 
Ser.  c.  92,  requires  by  section  4,  that  every  such  instrument  shall  be  accom- 
panied by  an  affidavit  by  the  grantor,  and  section  11  provides  that  the  affidavit 
shall  be,  as  nearly  ae  may  be.  in  the  form  given  in  schedules  to  the  Act.    The 

form  prescribed  begins  as  follows :    I,  A.  B.,  of • in  the 

county  of (occupation)  make  oath  and  say.    An  affidavit 

Accompanying  a  bill  of  sale  having  omitted  to  state  the  occupation  of  the 
grantor — 

Held,  per  Strong,  Gwynne  and  Patterson,  JJ.,  that  as  the  affidavit  referr^ 
in  terms  to  the  instrament  itself,  in  which  the  occupation  of  the  de^nent 
stated,  the  statute  was  complied  with. 
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Per  Tasohereaa,  J.,  The  onas  was  upon  the  penons  attooking  the  bill  of 
sale  to  prove,  by  direct  evldenoe,  that  the  grantor  had  no  oocapation,  which 
they  had  failed  to  do. 

The  jndgment  of  the  Supreme  Court  of  Nova  Scotia  was  reversed. 

Smith  T.  MeLean.— xxi.  356. 

18.  Preference — Bona  fide  advance — Consideration  partly  bad — 
Effect  on  whole  instrwmeat — K  S.  0. 1887,  c.  1^4,  s,  2. 

B.  being  in  insolvent  circumstances  applied  to  P.  his  uncle  for  a  loan  of 
15,000,  which  he  received,  P.  mortgaging  his  house  for  part  of  the  amount 
and  giving  his  note  for  the  balance  which  B.  had  discounted.  The  security 
for  this  loan  was  a  chattel  mortgage  on  B.*s  stock  of  goods  in  his  store.  The 
money  was  applied  by  B.  chiefly  in  taking  up  notes  made  by  him  and  indorsed 
by  his  relatives.  P.  knew  when  he  advanced  the  loan  that  B.  was  insolvent^ 
but  it  was  not  shown  that  he  knew  how  the  money  was  to  be  applied. 

B.  gave  another  chattel  mortgage  to  M.  for  another  loem  of  money  applied 
in  the  same  way,  but  it  was  shown  that  part  of  the  loan  was  B.'8  own  money 
though  alleged  to  have  been  advanced  by  his  wife. 

An  action  was  brought  on  behalf  of  B.'s  creditors  to  have  these  mortgages 
set  aside  as  being  void  under  B.  S.  0.  1887,  c.  124,  s.  2,  and  at  the  trial  before 
the  Chancellor  both  were  set  aside.  The  Court  of  Appeal  reversed  the  decision 
setting  aside  the  mortgage  to  P.,  and  affirmed  that  setting  aside  the  mortgage 
to  M.,  holding  as  to  the  latter,  following  Commercial  Bank  v.  WiUoii^  3  £.  <fr 

A.  Bep.  257,  that  the  mortgage  being  void  in  part  for  illegal  consideration 
the  whole  instrument  was  void. 

Held,  affirming  the  decision  of  the  Court  of  Appeal  in  Campbell  v.  Patter^ 
ion,  16  Ont.  App.  B.  646,  tub  nom,  Campbell  v.  Roche,  that  the  mortgage  to 
P.  being  given  for  an  actual  bona  fidt  advance  the  provisions  of  section  2  of 
the  Ontario  statute  did  not  apply  to  it  especially  as  P.  was  not  shown  to  have 
had  knowledge  of  B.'s  motive  in  procuring  the  loan. 

Held,  also,  over-ruling  the  decision  in  Mader  v.  McKinnon,  18  Ont.  App. 

B.  646,  iub  nom,  McKinnon  v.  Roche,  in  so  far  as  Commercial  Bank  v.  WiUon 
was  followed,  that  that  case  was  decided  under  the  statute  of  Eliz.  and  is  not 
now  law  under  the  Ontario  statute,  and  a  mortgage  may  be  set  aside  as  to 
part  and  maintained  as  to  the  remainder,  but  affirming  the  judgment  of  the 
Court  of  Appeal  on  the  ground  that  the  evidence  showed  the  whole  of  the 
consideration  for  M.'s  mortgage  to  be  illegal  and  bad. 

Appeals  dismissed  with  costs. 

Present:  Strong,  C.J.,  and  Fournier,  Taschereau,  Gwynne  and  Patter- 
son, JJ. 

Church — St.  Andrew's  Church,  Montreal. 

See  PEWHOLDEB,  1. 
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2.  Defendant  sued  as  trustee  of  property  belonging  to — Denial  of 

quality. 

See  PETITOBY  ACTXQN. 

3.  Church  rates — Action  for,  (P.  Q.) — Amount  under  $2,000 — Not 

appealable. 

See  JURISDICTION,  40. 

Circuit  Court,  P.  Q- — When  case  has  originated  in,  no  appeal  liea 
to  Supreme  Court. 

See  JURISDICTION,  26. 

Clergyman — Diocesan  Church  Society  of  N.  S. — Fund  for  distribu- 
tion among  clergymen — Rule  as  to  -  Construction  of. 

See  DIOCESAN  FUND. 


Voyage — ^Time  policy  for. 

See  INSURANCE,  MARINE,  8. 

Cobourg  Harbour  Works. 

See  ACCRETION,  1. 

Collision. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  2. 

2.  With  anchor  of  vessel — -'Damages. 

See  MARITIME  COURT  OP  ONTARIO.  2. 

3.  Between  tug  towing  raft  and  tug  at  anchor  in  Detroit  River. 

See  MARITIMli  COURT  OF  ONTARIO,  4. 

Colorable  Employment 

See  ELECTION. 

Combination. 

See  PATENT  OF  INVENTION.  1,  4.  6,  7. 

Comity  of  Nations  —  Foreign  corporation  —  Contract  within 
Canada  —  Operating  telegraph  line  —  Exclvsive  privilege 
— Restraint  of  trade, 

A  foreign  telegraph  oompany  has  a  right  to  enter  into  a  oontract  with  a 
raUway  oompany  in  Canada  for  the  exclusive  privilege  of  constructing  and 
operating  a  line  of  telegraph  over  the  road  of  such  railway  oompany  provided 
the  contract  is  consistent  with  the  purposes  for  which  the  foreign  company  ia 
incorporated  and  not  prohibited  by  its  charter  nor  by  the  laws  of  the  province 
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of  Cibnada  in  whioh  the  oontraot  is  made.  The  right  of  a  foreign  corporation 
to  enter  into  saoh  a  contraot,  and  carry  on  the  business  provided  for  thereby, 
is  a  right  recognized  by  the  comity  of  nations. 

Canadian  Paclfie  Railway  Co.  t.  The  Wettern  Union  Telegraph  Co.— zvii.  l61. 

And  $ee  CONTRACT,  86. 

Commission — Contract  to  sell  on. 

See  CONTBACT,  10. 

2.    To  examine  witnesses. 

See  INTERBGGATORIES,  2. 

•3.    Of  real  estate  agents  selling  lands. 

See  SALE  OF  LANDS,  12. 

Commissioner — Of  sewers — ^Under  R.  S.  N.  S.  a  40. 

See  TRESPASS,  10. 

Common  Carriers — Contvdct  by  one  for  several — BUls  of  lading 
— Terms  of  contract — Custody  of  goods — Delivery — Negli- 
gence. 

The  M.  D.  T.  Co.,  throuf^h  one  B.,  contracted  with  H.  to  carry  a  quantity 
of  hatter  from  London,  Ontario,  to  England,  and  the  bills  of  lading  were 
sii^ned  by  B.,  describing  himself  as  agent  severally,  bat  not  jointly,  for  the 
G.  W.  Ry.  Co.,  the  M.  D.  T.  Co.  and  the  G.  W.  S.  S.  Co.  named  as  carriers 
therein.  The  G.  W.  Ry.  Co.  were  to  carry  the  goods  from  London  to  the  Sas- 
pension  Bridge,  the  M.  D.  T.  Co.  iwom  the  Saspension  Bridge  to  New  York, 
and  it  was  then  to  be  delivered  to  the  S.  S.  Co.  for  carriage  to  England.  It  was 
provided  by  one  clause  in  the  bill  of  lading  that  if  damage  was  caused  to  the 
goods  daring  transit  the  sole  liability  was  to  be  on  the  company  having  the 
custody  thereof  at  the  time  of  such  damage  occurring.  The  butter  was  carried 
to  New  York,  where  it  was  taken  from  the  car  and  placed  in  lighters  owned  by 
the  M.  D.  T.  company  to  be  conveyed  to  the  steamer  "  Dorset "  belonging  to 
the  S.  S.  Co.  On  arriving  at  the  pier  where  the  steamer  lay,  the  lighter  could 
not  get  near  enough  to  unload,  and  the  stevedore  in  charge  of  the  steamer  had 
it  towed  across  the  river  with  instructions  for  it  to  remain  until  sent  for.  The 
*'  Dorset "  sailed  without  the  butter,  which  was  sent  by  another  steamer  of  the 
S.  S.  Co.  some  five  days  later.  The  batter  was  damaged  by  heat  while  in  the 
lighter. 

Held,  affirming  the  judgment  of  the  court  below,  that  the  M.  D.  T.  Co., 
having  made  a  through  contraot  for  the  carriage  of  the  goods,  they  were  liable 
to  H.  for  the  damage,  and  even  under  the  bill  of  lading  were  not  relieved  from 
liability,  as  the  butter  was  never  delivered  to,  and  received  by,  the  S.  8.  Co., 
but  was  in  tbe  custody  of  the  M.  D.  T.  Co.  when  the  damage  occurred. 

MarehiMiM*  D^spaioh  twt^n^j^H^l^on  Oo«  ¥•  V«t#)y-:rziv.  672. 
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2.    The  Crown  not  a  common  carrier. 

See  PETITION  OP  RIGhI?.  10,  11. 

RAILWAYS  AND  RAILWAY  COMPANIES. 

Community — Assets  of  first  and  second  community — Transfer  of 
arrears  of  life-rent  by  wife  to  the  grandson  of  her  second 
hufkandy  validity  of — Edit  de  secondes  noces,  IS 60 — Arts. 
279,  282  and  283,  Custom  of  Paris,  and  Arts,  1760, 1265 
and  77 4  C,  C.  fP.Q.j — Costs-^-Error  of  date  in  deed  of 
transfer. 

On  the  17th  Febniary,  1841,  G.  and  wife  acknowledged  by  deed  that  they 
were  indebted  to  one  S.  N.,  widow  of  one  P.,  in  the  sam  of  1140,  due  to  her  late 
hnsband.  On  the  same  day  G.  and  wife,  the  son-in-law  and  daughter  of  S.  N. 
and  P.,  also  acknowledged  to  be  indebted  to  S.  N.  in  an  annual  life-rent,  in  con- 
sideration of  certain  real  estate  given  to  them  previously  by  the  late  P.  and 
S.  N.,  by  deed  of  gift,  16th  February,  18S0.  On  19th  February,  1841,  the  widow,. 
S.  N.,  married  one  J.  B.  L.  On  the  21st  January,  1870,  J.  B.  L.  and  his  wife, 
8.  N.,  transferred  to  P.  L„  the  grandson  of  J.  B.  L.,  all  the  arrears  of  life-rent 
due  them  by  G.  and  his  wife  as  well  as  the  sum  of  $140,  being  the  amount 
of  the  obligation. 

In  an  action  brought  by  P.  L.  against  0.  and  his  wife,  to  recover  £1,325  for 
26  years  of  said  lif e-o'ent,  and  £35  for  the  amount  of  the  obligation  of  the  17th 
February,  1841. 

Held^-1.  Affirming  the  judgment  of  the  Gourt  of  Queen's  Bench  for  Lower 
Ganada  (Appeal  side),  that  the  arrears  of  the  life-rent  which  accrued  during  the 
second  marriage  of  S.  N.  belonged  to  the  community  which  existed  between  her 
and  her  second  husband,  J.  B.  L.,  and  that  the  husband  as  head  of  the  com- 
munity could  legally  dispose  of  his  share  in  the  community,  viz.,  one  half  of 
said  arrears,  in  favour  of  his  grandson,  P.  L.,  but  the  transfer  as  to  the  other 
half  belonging  to  his  wife,  S.  N.,  was  null,  as  by  law  S.  N.  could  not  transfer 
to  any  of  her  husband's  descendants,  who,  in  such  a  case,  are  by  law  considered 
as  persons  interposed  to  secure  directly  to  the  husband  a  benefit  which  cannot 
be  conferred  upon  him  directly. — Art.  774,  G.  G.  (P.Q.) 

2.  Reversing  the  judgment  of  the  court  a  guo,  that  although  the  sum  of 
9140  formed  part  of  the  movables  belonging  to  the  first  community,  yet  the 
half  of  said  sum  belonging  to  S.  N.  at  the  time  of  her  second  marriage  formed 
part  of  the  second  community ,  and  her  husband,  J.  B.  L.,  could  legally  dispose 
of  his  share  in  said  sum,  viz.,  935  in  favour  of  his  grandson,  the  transfer  of  the 
balance,  9105,  being  null  and  void. 

In  this  case  both  parties  appealed  to  the  Supreme  Gourt,  and  the 
respondents  having  succeeded  in  getting  the  judgment  of  the  court  a  qua 
reversed  on  the  second  point  and  confirmed  on  the  first  point,  were  allowed 
costs  of  a  cross  appeal. 

In  plaintiff's  declaration  it  was  alleged  that  the  arrears  of  rent  transferred 
to  him  and  which  he  claimed  from  defendants,  were  due  in  virtue  of  a  life-rent 
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conetitnted  by  a  deed  of  oession,  dated  16th  Febraary,  1828,  and  in  the  Superior 
Court,  after  argument,  a  motion  was  made  by  plaintifif  to  discharge  the  dilihird 
inasmuch  as  it  was  discovered  at  the  argument  that  a  clerical  error  of  a  serious 
nature  to  the  interests  of  the  present  plaintifif  had  inadvertently  crept  into  one 
of  the  authentic  documents  invoked  by  the  plaintifif  in  support  of  his  action, 
such  error  being  as  to  the  date  of  a  certain  donation  upon  which  the  action  is 
mainly  based;  and  inasmuch  as  such  clerical  error  could  most  easily  be 
remedied  by  referring  to  the  minute  of  the  notary  who  passed  the  deed  or 
otherwise,  this  motion  was  granted,  and  a  second  motion  was  made  by  the 
plaintifif  tn  reprise  d'inttancet  praying  to  be  allowed  to  amend  the  declaration 
by  adding  under  count  No.  10  in  the  declaration  the  following,  to  wit :  '*  That 
the  date  of  the  constitution  of  the  rent  above  mentioned  was  erroneously 
mentioned  in  the  deed  of  transfer  above  related  as  being  zhade  by  and  in  virtue 
of  the  contract  of  marriage  of  the  said  A.  C,  dated  the  7th  February,  1828. 

"  That  the  said  constituted  rent  is  made  by  a  deed  of  the  16th  February, 
1880,  as  it  appears  from  an  authentic  copy  of  said  deed  forming  part  of  exhibit 
number  one  of  the  plaintifif  in  this  cause,  and  that  the  intention  of  the  parties 
to  the  said  deed  of  transfer  at  the  time  of  the  execution  thereof  was  to  transfer 
the  arrears  of  rent  constituted  by  the  said  defendant  on  the  16th  February, 
1880.  The  said  rent  being  the  only  one  due  by  the  said  A.  C,  to  the  said  8.  N." 

Held,  afi&rming  the  judgment  of  the  courts  below,  that  the  error  in  the 
transfer,  as  to  the  date  of  the  deed  under  which  the  life-rent  was  due,  was  a 
mere  clerical  error.  There  was  no  other  life-rent  to  which  the  transfer  could 
apply  but  the  one  in  question.  The  claim  was  sufiftciently  identified  by  the 
description  of  the  deeds  and  the  date  of  their  registration,  under  the  special 
allegations  of  the  plaintifif  and  the  evidence  which  he  has  addaoed. 

Pilon  T.  Branet— V.  818. 

2.    Movable  property  governed  by  law  of  owner's  international 
domicile.     Art.  1260,  C.  C,  is  subject  to  Art.  6,  C.  C. 

See  DOMICILE,  2. 

Commutation  Fund — Member  of  Syifwd — Trusty  construction  of 
— Vested  rights — By -law. 

The  sum  received  for  commutation  under  the  Clergy  Beserve  Act  was  paid 
to  the  Church  Society  of  the  Diocese  of  Huron,  upon  trust  to  pay  to  the  com- 
muting clergy  their  stipends  for  life,  and  when  such  payment  should  cease  then 
**  for  the  support  and  maintenance  of  the  clergy  of  the  Diocese  of  Huron  in  such 
manner  as  should  from  time  to  time  be  declared  by  any  by-law  or  by-laws  of 
the  Synod  to  be  from  time  to  time  passed  for  that  purpose.**  In  1860,  a  by-law 
was  passed  providing  that  out  of  the  surplus  of  the  commutation  fund,  clergy- 
men of  eight  years  and  upwards  active  service  should  receive  each  9200,  with 
a  provision  for  increase  in  certain  events.  In  1873,  the  plaintifif  became 
entitled  under  this  by-law,  and  in  1876  the  Synod  (the  successors  of  the  Church 
Society)  repealed  all  previous  by-laws  respecting  the  fund,  and  made  a  different 
appropriation  of  it. 
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Held,  affirming  the  judgment  of  the  Court  of  appeal  for  Ontario, 
(Fournier  and  Henry,  JJ.,  dissenting),  that  under  the  terms  of  the  trust  there 
was  no  contract  hetween  the  plaintiff  and  defendants ;  the  trustees  had  power, 
from  time  to  time,  to  pass  by-laws  regulating  the  fund  in  question  and  making 
a  different  appropriation  of  it,  for  the  support  and  maintenance  of  the  clergy 
of  the  diocese,  and  the  plaintiff  must  be  assumed  to  have  accepted  his  stipend 
with  that  knowledge  and  on  that  condition.  See  case  as  reported  in  29  Grant, 
348  and  9  Ont.  App.  B.  411. 

WrUht  T.  Ineorporated  Synod  of  the  Dloeoto  of  Huron— zi.  95. 

Companies'  Act,  1862  (Imp.) — Order  making  calls  against  past 
member — Action — Declaration,  form  of-^Demurrer. 

See  CORPORATIONS,  16. 

Company. 

See  BENEFIT  SOCIETY. 
CORPORATIONS. 

RAILWAYS  AND  RAILWAY  COMPANIES. 
WINDING  UP. 

Compromise — Deed  of — Action  to  set  aside  for  fraud  and  coercion. 

See  PARTITION. 

Condition  Precedent. 

See  CONTRACT,  8,  85,  88,  39,  48. 
INSURANCE,  MARINE,  3. 
PETITION  OF  RIGHT,  1,  2,  8,  16. 
RAILWAYS  AND  RAILWAY  COMPANIES,  9. 
SALE  OF  LANDS,  2. 
TRUSTS  AND  TRUSTEES,  21. 

Consigmnent — Of  goods — Payment— Property. 

See  SALE  OF  GOODS,  7. 

Conspiracy— Between  Deputy  Returning  Officer  and  Candidate's 
agent  to  interfere  with  franchise  by  marking  ballots. 

See  ELECTION,  21. 

Constitutional  Law— B.  N.  A.  Act,  1867,  ss.  91  &  92—  Brewer's 
Licenses.  ii.  71. 

See  LEGISLATURE,  2. 

2.    Legislative  Assembly — Power  of,  to  punish  for  contempt. 

ii.  159. 

See  LEGISLATURE,  9. 
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a    B.  N.  A.  Act,  1867,  sa.  18,  41,  91,  92,  s-s.  13  &  14,  ss.  101, 
129 — Dominion  Controverted  Elections.  iii.  1. 

See  ELECTION,  4. 

LEGISLATURE.  1. 

4.  B.  N.  A.  Act,  1867,  s.  91,  s-s.  27,  38  V.  c.  47— Power  of  police 

and  stipendiary  magistrates  to  try  in  a  summary  manner 
felonies  and  misdemeanours.  15th  Nov.,  '79. 

See  HABEAS  COBPUS,  2. 

5.  B.  N.  A  Act,  1867,  s.  91,  s-s.  2,  s.  92 — Canada  Temperance  Act, 

1878 — Power  to  prohibit  sale  of  intoxicating  liquors. 

iii.  505. 

See  PARLIAMENT  OF  CANADA,  6. 

6.  B.  N.  A  Act,  1867,  ss.  9, 17,  56,  58,  59,  91,  92,  s-s.  1— Power  of 

appointing  Queen's  Counsel.  iii  575. 

See  LEGISLATURE,  4. 

7.  Right  of  the  Crown  to  plead  prescription — C.  Code,  Art.  2211 — 

Interruption  of,  by  petition  of  right  iv.  1. 

See  PETITION  OF  RIGHT,  3. 

8.  B.  N.  A  Act,  1867,  ss.  91  &  92— Insurance.  iv.  215. 

See  LEGISLATURE,  5. 

9.  B.  N.  A  Act,  1867,  ss.  91,  101— Maritime  Court  of  Ontario, 

power  to  create.  iv.  648. 

See  MARITIME  COURT  OF  ONTARIO,  1. 

10.  B.  N.  A.  Act,  1867,  s.  91,  s-s.  12—31  V.  c  60—14  &  15  V. 

c.  63  (Imp.)  -Fishery  officer,  action  against.  v.  66. 

See  PARLIAMENT  OF  CANADA.  4. 

11.  B.  N.  A.  Act,  1867,  ss.  91  &  92 — Licenses,  merchants,  traders, 

etc.  v.  356. 

See  LICENSE,  1. 

12.  B.  N.  A  Act,  1867,  ss.  91,  92,  102  &  109— Escheat.  v.  538. 

See  LEGISLATURE,  6. 
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13.  B.  N.  A.  Act,  1867,  s.  91,  s-s.  12— Fisheries,  regulation  and  pro- 

tection of — Rights  of  riparian  proprietors.  vi.  52. 

sm  petition  op  right,  4. 

14.  B.  N.  A.  Act,  1867,  s.  108— Public  harbour— Grant  of  foreshore 

hj  patent  under  Great  Seal  of  Province.  vi.  707. 

See  HARBOUR. 

ESTOPPEL,  19.  ^^-  1^2. 

15.  liability  of  the  Crown  for  acts  of  agents— 16  V.  c.  235— 

Trustees  of  Quebec  turnpike  roads,  debentures  issued  by — 
Legislative  recognition  of  a  debt.  vii,  53^ 

See  PETITION  OF  RIGHT,  6. 

16.  Non-liability  of  Crown  for  tort,  negligence,  or  fraudulent  mis- 

conduct of  its  servants.: — vii..216. — vii.  570. — viii.  1. — x.  335. 

See  PETITION  OF  RIGHT,  1,  10,  11,  16.  • 

17.  Liability  of  Crown  for  breach  of  contract — Damages,     vii.  696. 

See  PETITION  OF  RIGHT,  8,  17. 

18-  Non-liability  of  Crown  on  executory  contract — Recovery  lor 
value  of  work  done  if  expenditure  unauthorized  by  Parlia- 
ment—81  V.  c.  12,  ss.  7,  15  &  20  (D.).  vii.  634. 

See  PETITION  OF  RIGHT.  9. 

19.  The  Crown  not  a  common  carrier.  vii.  216. — viii.  1. 

See  PETITION  OF  RIGHT,  10,  11. 

20.  Non-liability  of  Crown  for  assessment  for  sidewalks. 

30th  April,  1886. 

See  PETITION  OF  RIGHT,  21. 

21.  Non-liability  of  Crown  for  taxes.  22nd  June,  1885. 

See  ASSESSMENT  OF  TAXES,  12. 

PARLIAMENT  OF  CANADA,  12.  xix.  610. 

22.  Lien  of  Crown  for  timber  dues.  22nd  June,  1883. 

See  PETITION  OF  RIGHT,  18. 

CIS.    DIG.— 9 
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23.  B.  N.  A.  Act,  1867,  ss.  66,  126  &  129,  s.  91,  sna.  3,  s.  92,  s-a. 

Taxation — Filings  in  court.  viii.  408. 

See  LEGISLATUBE,  7. 

54  B.  N.  A.  Act,  1867,  s.  91,  s-a  15—34  V.  c.  5  (D.)  (Banking  Act), 
88.  46,  47  &  48 — Warehouse  receipts.  viiL  512. 

See  WAREHOUSE  BECEIPTS,  2. 

25.  B.  N.  A.  Act,  1867,  s.  92,  s-s.  14— Power  of  Provincial  Legisla- 

ture to  legislate  respecting    procedure  and  residence  of 
judges.  18th  June,  1883. 

See  LEGISLATURE,  12. 

26.  B.  N.  A.  Act,  1867,  s.  92 — Sale  of  liquors — Police  regulations — 

42  &  43  V.  c  4,  8.  1  (Q.).  ix.  185. 

See  LEGISLATURE,  10. 

27.  B.  N.  A.  Act,  1867,  s.  91,  s-s.  12,  s.  92,  s-s.  13—31  V.  c  60,  ss.  2, 

19  (D.)— O.  C,  11th  June,  1879— Construction  of— Fishery 
officer,  action  against.  ix.  206. 

See  FISHERIES,  8. 

28.  B.  N.  A.  Act,  1867,  s.  91 — Obstructions  in  tidal  and  navigable 

rivers.  x.  222. 

See.  LEGISLATURE,  8. 

29.  Priority  of    Crown  as    simple    contract    creditor  —Insolvent 

bank — Winding  up  proceedings.  xi.  1. 

See  CROWN.  16, 

30.  B.  N.  A.  Act.,  1867,  ss.  91,  92,  s-ss.  9,  129— Sale  of  liquors- 

Licenses — 41  V.  c.  3  (Q.).  xi.  25. 

See  LEGISLATURE,  13. 

31.  B.  N.  A.  Act,  1867,  ss.  91,  92— Liquor  License  Act,  1883,  and 

Amending  Act.  12th  Jan.,  1885. 

See  LIQUOR  LICENSE  ACT,  1883. 

32.  B.  N.  A.  Act,  1867,  s.  91,  s-s.  24;  s.  92,  s-s.  5,  ss.  109,  117— 

Indian  landa  xiii.  577. 

See  INDIAN  LANDS. 

ASSESSMENT  AND  TAXES,  8. 
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33.  B.  N.  A.  Act,  1867.  s.  92,  s-s.  5,  as.  109  &  146— Public  lands— 

Transfer  to  Dominion — Precious  metals.  xiv.  345. 

See  MINES  AND  MINERALS,  2. 

34.  B.  N.  A.  Act,  1867,  s.  92,  s-s.  9,  15— Quebec  License  Act,  41  V. 

c  3,  and  amendments — 43  V.  c.  19  (D.) — Licensed  brewers. 

XV.  253. 

JSee  LEGISLATURE.  14. 

35.  R  N.  A.  Act,  1867,  s.  91,  s-ss.  10,  13,  s.  92,  s-s.  16— Taxation  of 

ferry  boats.  xv.  566. 

See  LEGISLATURE,  15. 

36.  B.  N.  A.  Act,  1867,  ss.  91,  92,  s-s.  14,  ss.  101,  129— Conferring 

jurisdiction  on  the  court  of  vice-admiralty.  xvi.  757. 

16th  Jan.,  1884. 

See  PARLIAMENT  OF  CANADA.  8. 

37.  New  Brunswick  Liquor  License  Act,  1887,  50  V.  c.  4 — ^Validity 

of — Prohibition  of  sale  of  liquor — Powers  of  mayor  of 
city — Disqualifjdng  liquor  sellers — Effect  of.  xvii.  44. 

See  LEGISLATURE.  16. 
STATUTE,  8. 

38.  Ontario  Judicature  Act,  1881,  s.  43,  limiting  appeal  to  Supreme 

Court,  declared  ultra  vires,  .       xvii.  251. 

See  LEGISLATURE,  17. 

39.  By-law  respecting  sale  of  meat  in  private  stalls  in  city  of 

Montreal— 37  V.  c.  61,  s.  123,  s-ss.  27  &  31  (P.  Q.)— Power 
of  Provincial  Legislature  to  pass — B.  N.  A.  Act,  s-s.  9  of  s. 
92,  "  Other  Licensea"  xvii.  495. 

See  LEGISLATURE,  18. 

40.  Insolvent  bank — R.   S.   C.  c   120 — Prerogative  of  Crown — 

Deposit  by  insurance  company  under  Insurance  Act — 
R.  S.  C.  124—  Priority  of  note  holders.  xvii.  657. 

See  CROWN,  21. 

41.  47  V.  c  84  (Q.) — By-law  imder — Business  tax — Liquor  dealer. 

xviii.  594. 

See  JURISDICTION.  76. 
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42.  Winding  up  Act — -K.  S,  C.  c,  129,  8.  3 — Foreign  corporaticma. 

8.  3  of  "  The  Winding-up  Act "  (B.  S.  C.  o.  129)  which  providea  that  the 
Act  applies  to  *  *  *  incorporated  trading  companies  doing  business  in 
Canada  wheresoever  incorporated  is  intra  vires  of  the  Parliament  of  Canada. 

AUen  V.  HantOM.    In  re  The  Bcottiih  Canadian  Aibettoi  Company.— xviii.  667. 

43.  B.  N.  A.  Act,  1867,  ss.  91  &  92 — Interest — Legislative  authority- 

over — Municipal  Act,  Manitoba — 49  V.  c.  52,  s.  626  (Man.) — 
60  V.  c.  10,  8.  43  (Man.) — Taxation — Penalty  for  non-pay- 
ment of  taxes — Additional  rate.  xix.  204. 

See  LEGISLATURE,  20. 

44.  Education — Authority  to  legislate  with  respect  to — Denomina- 

tional schools— 53  V.  c.  38  (Man.)— 33  V.  c.  3  (D.).    xix.  374. 

See  LI:GISLATURE,  21. 

46.  Incorporation  of  Trustees'  Bank  of  Upper  Canada — 31  V.  c  17 
(D.)— 33  V.  c.  40  (D.)— Validity  of-B.  N.  A  Act,  s.  91— 
Taxation  of  Crown  lands — R.  S.  O.  1887,  c.  193,  s.  7,  s-s.  1. 

xix.  510. 

See  PARLIAMENT  OF  CANADA,  12. 
CROWN,  23. 

46.  B.  N.  A  Act,  s.  125— Charter  of  the  C.  P.  R.  Co.— Lauds  of 

company  exempt  from  taxation  till  sold  or  occupied. 

xix.  702. 

See  ASSESSMENT  AND  TAXES,  23. 

47.  B.  N.  A.  Act,  s.  92,  s-s.  14 — Jurisdiction  of  provincial  courts — 

C.  S.  B.  C.  c.  25,  s.  14,  and  53  V.  c.  8,  s.  9  (B.C.)  intra  vires 
of  Provincial  Legislature — 51  V.  c.  47  (D.)  "  The  Speedy 
Trials  Act " — Meaning  of  "  Any  judge  of  a  County  Court " 
— Said  Act  not  an  Act  conferring  jurisdiction,  but  an 
exercise  of  the  power  of  Parliament  to  regulate  criminal 
procedure. 

See  LEGISLATURE,  23. 

48.  51  V.  c.  5  (Man.)— Validity  of -Railway  Act,  1888  (D.)  s.  306,. 

307— R.  S.  C,  c.  109,  s.  121. 

See  LEGISLATURE,  24. 
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Contempt — Power  of  Provincial  Legislature  to  punish  for. 

See  LEGIBLATURE,  9. 

2.  Constructive  contempt — Practice  in  cases  of — R.  S.  C.  c.  135, 

8.  24  (a) — Final  judgment — Appeal. 

See  JURISDICTION,  58. 

3.  Contempt  of  court — Constritctive  contempt — Obstructing  liti- 

gation— Prejudice  to  suitor — Locus  standi. 

On  an  application  to  commit  a  solicitor  for  a  constrnctive  contempt  of 
conrt  by  obstructing  litigation  the  alleged  contempt  consisted  in  publishing  in 
a  newspaper  comments  on  a  judgment  rendered  by  a  master  in  chambers  in  a 
cause  in  which  the  writer  was  solicitor  for  the  defendant.  The  motion  to 
commit  was  made  by  the  relator  in  such  cause.  Notice  of  appeal  from  said 
judgment  had  been  given,  but  before  the  motion  was  made  the  notice  was 
countermanded  and  the  appeal  abandoned. 

Held)  that  the  proceedings  in  the  cause  before  the  master  being  at  an  end 
the  relator  in  the  cause  could  not  be  prejudiced,  as  a  suitor,  by  the  publication 
complained  of ;  and  as  such  prejudice  was  the  only  ground  on  which  he  could 
institute  the  proceedings  for  contempt  he  had  no  locus  standi  and  his  application 
should  not  have  been  entertained. 

In  re  Henry  O'Bpien.— xvL  197. 
See  also  JURISDICTION,  66. 

4.    Contempt  of  Cowrt — CriwAnxd  proceeding — S.  &  E.  C  Act 
(R.  S.  C,  c,  135),  s,  68 — Jurisdiction — Final  judgment. 

Contempt  of  conrt  is  a  criminal  matter  and  an  appeal  to  the  Supreme 
Court  from  a  judgment  in  proceedings  therefor,  cannot  be  brought  unless  it 
comes  within  s.  68  of  the  Supreme  and  Exchequer  Courts  Act  (R.  S.  C.  c.  186). 
O'Shea  v.  O'Shea  (15  P.  D.  69),  followed.  In  re  O'Brien  (16  C.  S.  C.  R.  197),  re- 
ferred to. 

The  Supreme  Court  of  New  Brunswick  adjudged  E.  guilty  of  contempt  but 
deferred  sentence. 

Held,  that  this  was  not  a  final  judgment  from  which  an  appeal  would  lie 
to  the  Supreme  Court  of  Canada.    Appeal  quashed. 

Present :— Strong,  C.J.  and  Fournier,  Taschereau,  Gwynne  and  Patter- 
son, JJ. 

Ellit  T.  The  Queen.— 20th  February.  1898. 

« 

Contract — Terms  of  delivery — Reaaondble  time — Damages — Arta. 
1067, 1073, 15U,  C.  a  {L.C.). 

On  the  7th  May,  1874,  the  appellant  sold  to  the  respondent  five  hundred 
tons  of  hay.  The  writing,  which  was  signed  by  the  appellant  alone  is  in  the  fol- 
lowing terms :  **  Sold  to  G.  A.  C.  five  hundred  tons  of  timothy  hay  of  best 
quality,  at  the  price  of  f21  per  ton  f.  o.  b.  propellers  in  canal,  Montreal,  at 
such  times  and  in  such  quantities  as  the  said  G.  A.  C.  shall  order.    The  said 
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hay  to  be  perfectly  sound  and  dry  when  delivered  on  board,  and  weight  tested 
if  required.  The  same  to  be  paid  for  on  delivery  of  each  lot  by  order  or  draft 
on  self,  at  Bank  of  Montreal,  the  same  to  be  consigned  to  order  of  Dominion 
Bank,Toraiiio.*' 

In  execution  of  this  contract,  the  appellant  delivered  one  hundred  and 
forty-seven  tons  and  thirty-three  pounds  of  hay,  after  which  the  respondent 
refused  to  receive  any  more.  The  appellant  having  several  times  notified  the 
respondent,  both  verbally  and  in  writing,  by  formal  protest  on  the  28th  July, 
1874,  requested  him  to  take  delivery  of  the  remaining  three  hundred  and  fifty- 
four  tons  of  hay. 

On  the  11th  November  following,  the  appellant  brought  an  action  of 
damages  for  breach  of  contract,  by  which  he  claimed  13,417.77,  to  wit,  12,471, 
difference  between  the  actual  value  of  the  hay  at  the  date  of  the  protest  and 
the  contract  price,  and  1948.77  for  extra  expenses  which  the  appellant  incurred, 
owing  to  the  refusal  of  the  respondent  to  fulfil  his  contract. 

Held,  that  such  a  contract  was  to  be  executed  within  a  reasonable  time 
and  that,  from  the  evidence  of  the  usages  of  trade,  the  delivery,  under  the  cir- 
cumstances, was  to  be  made  before  the  new  crop  of  hay,  and  that  the  respon- 
dent, being  in  default  to  receive  the  hay  when  required,  was  bound  to  pay  the 
damages  which  the  appellant  had  sustained,  to  wit,  the  difference  at  the  place 
of  delivery  between  the  value  when  the  acceptance  was  refused  and  the  con- 
tract, and  other  necessary  expenses,  the  amount  of  which,  being  a  matter  of 
evidence,  is  properly  within  the  province  Of  the  court  below  to  determiae. 

Chapman  t.  Larin.— 4v.  849. 
2.    Coiistruction  of — Accord  and  satisfaction. 

Appellant,  part  owner  of  a  vessel,  brought  an  action  against  respondents, 
merchants  and  ship-brokers  in  England,  alleging  in  his  declaration  that  while 
he  had  entire  charge  of  said  vessel  as  ship's  husband,  they,  being  his  agents 
refused  to  obey  and  follow  his  directions  in  regard  to  said  vessel,  and  committed 
a  breach  of  an  agreement  by  which  they  undertook  not  to  charter  nor  send  the 
vessel  on  any  voyage,  except  as  ordered  by  appellant,  or  with  his  consent. 

On  the  trial  it  appeared  that  E.  Y.,  a  brother  of  respondents,  had  obtained 
from  appellant  a  fourth  share  in  the  vessel,  the  purchase  being  effected  by  one 
of  the  respondents ;  and  it  was  also  shown  that  the  agreement  between  the 
parties  was  as  alleged  in  the  declaration.  On  the  arrival  of  the  vessel  at 
Liverpool,  respondents  went  to  a  large  expense  in  coppering  her,  contrary  to 
directions,  and  sent  her  on  a  voyage  to  Liverpool,  of  which  appellant  dis- 
approved. Appellant  wrote  to  respondents,  complaining  of  their  conduct  and 
protesting  against  the  expense  incurred.  They  replied,  that  appellant  could 
have  no  cause  of  complaint  against  them  in  their  management  of  the  vessel, 
and  alleged  they  would  not  have  purchased  a  fourth  interest  in  the  vessel,  if 
they  had  not  understood  that  they  were  to  have  the  management  and  control 
of  the  vessel  when  on  the  other  side  of  the  Atlantic.  A  correspondence  ensued, 
and  finally,  on  the  17th  November,  1869,  appellant  wrote  to  them,  referring  to 
the  fact  that  respondents  complained  of  the  **  eternal  bickerings,**  and  that  it 


136 

Contract — Continued, 

was  not  their  fault.  He  then  reasserted  his  right  to  control  the  yessel,  stated, 
in  detail,  his  groands  of  complaint  against  them,  and  closed  with  the  words : 
"  To  end  the  matter,  if  your  brother  will  dispose  of  his  quarter,  I  will  purchase 
it,  say  for  94,200  in  cash/*  This  amount  was  about  the  same  price  for  the 
share  as  appellant  had  sold  it  for  some  years  before.  Bespondents  accepted  the 
offer,  and  the  transfer  was  made  to  appellant. 

Held,  on  appeal,  reversing  the  judgment  of  the  Supreme  Court  of  New 
•Brunswick,  that  the  expression  '*  to  end  the  matter"  should  be  construed  as 
applying  to  the  bickerings  referred  to,  and  there  had  not  been  an  accord  and 
satisfaction. 

The  contract  having  been  made  between  appellant  and  respondents  only, 

and  being  a  contract  of  agency  apart  from  any  question  of  ownership,  the 

action  was  properly  brought  by  appellant  in  his  own  name. 

Taschereau  and  Gwynne,  JJ.,  dissenting. 

Weldon  t.  Taa^an.— v.  85. 

3.  To  take  shares. 

See  CORPORATIONS,  9. 

4.  Negligence  of  contractor — 4-^  V.  c.  6  &  7  (N.B.) — By-law  of 

city  of  8t  John — Building  erected  in  violation  of — Negli- 
gence of  contractor — Liability  of  Employer — Several  de- 
fendants appearing  by  same  attorney — Separate  counsel  at 
trial — Gross-appeal — Rent,  loss  of — Damuges, 

On  the  26th  September,  1877,  S.  contracted  to  erect  a  proper  and  legal 
building  for  W.  on  his  (W.'s)  land,  in  the  city  of  St.  John.  Two  days  after,  a 
by-law  of  the  city  of  St.  John,  under  the  Act  of  the  Legislature,  41  Y.  c.  6» 
"  The  St.  John  Building  Act,  1877,"  was  passed,  prohibiting  the  erection  of 
baildings  such  as  the  one  contracted  for.  and  declaring  them  to  be  nuisances* 
By  his  contract,  W.  reserved  the  right  to  alter  or  modify  the  plans  and 
specifications,  and  to  make  any  deviation  in  the  construction,  detail  or  execu- 
tion of  the  work  without  avoiding  the  contract,  etc.,  etc.  By  the  contract 
it  was  also  declared  that  W.  had  engaged  B.  as  superintendent  of  the  erection 
— ^his  duty  being  to  enforce  the  conditions  of  the  contract,  furnish  drawings, 
etc.,  make  estimates  of  the  amount  due,  and  issue  certificate.  While  W.'a 
building  was  in  course  of  erection,  the  centre  wall,  having  been  built  on  aa 
insufficient  foundation,  fell,  carrying  with  it  the  party  wall  common  to  W.  and 
McM.,  his  neighbour. 

On  an  action  by  McM.  against  W.  and  S.  to  recover  damages  for  the 
injury  thus  sustained,  the  jury  found  a  verdict  for  the  plaintiff  for  general 
damages,  13,952,  and  $1,375  for  loss  of  rent.  This  latter  amount  was  found 
separately,  in  order  that  t^e  court  might  reduce  it,  if  no't  recoverable. 

On  motion  to  the  Supreme  Court  of  New  Brunswick  for  a  non-suit  or  new 
trial,  the  verdict  was  allowed  to  stand  for  13,952,  the  amount  of  the  general 
damages  found  by  the  jury. 
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On  appeal  to  the  Sapreme  Court  and  cross-appeal  by  respondents  to  have 
verdict  stand  for  the  fall  amonnt  awarded  by  the  jury.  Held,  Gwynne,  J.,  dis- 
senting, that  at  the  time  of  the  injnry  complained  of,  the  contract  for  the 
erection  of  W.*s  building  being  in  contravention  of  the  provisions  of  a  valid 
by-law  of  the  city  of  St.  John,  the  defendant  W.,  his  contractors  and  his  agent 
(S.)  were  all  equally  responsible  for  the  consequences  of  the  improper  building 
of  the  illegal  wall  which  caused  the  injury  to  McM.  charged  in  the  declaration. 
That  the  jury,  in  the  absence  of  any  evidence  to  the  contrary,  could  adopt  the 
actual  loss  of  rent  as  a  fair  criterion  by  which  to  establish  the  actual  amount 
of  the  damage  sustained,  and  therefore  the  verdict  should  stand  for  the  full 
amount  claimed  and  awarded. 

Per  G Wynne,  J.,  dissenting :  That  W.  was  not,  by  the  terms  of  the  contract, 
liable  for  the  injury,  and,  even  if  the  by-law  did  make  the  building  a  nuisance, 
the  plaintifif  could  not,  under  the  pleadings  in  the  case,  have  the  benefit  of  it. 

The  defendants  appeared  by  the  same  attorney,  pleaded  jointly  by  the 
same  attorney,  and  their  defence  was,  in  substance,  precisely  the  same,  but 
they  were  represented  at  the  trial  by  separate  counsel.  On  examination  of 
plaintiff's  witness,  both  counsel  claimed  the  right  to  cross-examine  the  witness. 

Held,  affirming  the  ruling  of  the  judge  at  the  trial,  that  the  judge  was 
right  in  allowing  only  one  counsel  to  cross-examine  the  witness. 

Walker  t.  MoMiUan.— vi.  241. 
5.    Sale  of  goods — Payment — Appropriation — Non-suit 

The  Albert  Mining  Company  (respondent)  brought  this  action  to  recover 
for  coal  sold  and  delivered  to  appellants  during  the  years  1866, 1867  and  1868. 
8.  and  M.  and  McG.  were  partners  carrying  on  business  under  the  name  of  the 
Albertine  Oil  Company,  the  defendant  S.  furnishing  the  capital.  The  contract 
for  the  coal  was  made  by  8.  who  was  a  large  stockholder  in  the  plaintiff 
company  an^  entitled  to  yearly  dividends  on  his  stock.  The  agreement, 
as  proved  by  plaintiffs,  was  that  8.  purchased  the  coal  for  the  Albertine  Oil 
Company,  the.members  of  which  he  named,  that  the  president  of  the  plaintiff 
company  told  8.  they  wonld  look  to  him  for  payment,  as  the  other  partners 
were  poor  ;  that  the  terms  of  sale  were  cash  on  delivery  on  board  the  vessels ; 
And  that  8.  agreed  that  the  dividends  payable  to  him  on  his  stock  should 
be  applied  in  payment  for  the  coal ;  that  in  consequence  of  this  arrangement 
the  plaintiffs  credited  the  Albertine  Oil  Company  with  the  amount  of  S.'s 
<lividends  as  they  were  declared  from  time  to  time  down  to  August,  1860,  leav- 
ing a  balance  of  $912  due  to  8.  It  also  appeared  that  the  coal  delivered  was 
•charged  in  the  plaintiffs*  books  to  the  Albertine  Oil  Company,  and  that  the 
bills  of  lading  on  the  shipments  of  the  coal  were  also  made  out  in  their  name 
and  that  some  time  afterwards  a  notice  signed  'by  8.  and  M.  was  given  to  the 
plaintiffs,  complaining  of  the  inferior  quality  of  the  coal,  and  claiming  damages 
in  consequence.  In  the  latter  part  of  the  year  1868,  8.  repudiated  the  agree- 
ment to  appropriate  his  dividends  to  the  payment  of  coal,  and  refused  to  sign 
the  receipts  therefor  iu  the  plaintiffs'  books.  He  had  signed  the  Jreoeipt  for 
the  dividend  of  1836. 
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The  present  action  was  then  brought  (in  1873)  against  B.  and  M.,  the 
snryiviug  partners  of  the  Albertine  Oil  Company,  McG.  having  died,  to 
recover  the  value  of  the  coal.  S.  shortly  afterwards  brought  an  action  against 
the  plaintiffs  for  the  dividends ;  the  claim  was  referred  to  arbitration,  and  an 
award  was  made  in  favour  of  S.  for  upwards  of  1^15,000,  which  the  plaintiffs 
paid  in  July,  1874.  The  receipt  given  for  the  payment  stated  that  it  was  in 
full  satisfaction  of  the  judgment  in  the  suit  of  S.  against  the  Albert  Mining 
Company,  and  it  appeared  (though  evidence  of  this  was  objected  to  in  the 
present  action)  that  it  included  the  dividends  for  the  years  1867  and  1868. 

The  learned  judge,  before  whom  the  action  was  tried,  nonsuited  the  plain- 
tiffs, but  the  Supreme  Court  of  Nova  Scotia  set  aside  the  non-suit. 

Held,  reversing  the  judgment  of  the  court  below,  Strong,  J.,  dissenting, 
that  there  being  clear  evidence  of  the  appropriation  of  S.'s  dividends  in  pur- 
suance of  agreement  made  with  him,  and  therefore  of  the  plaintiffs  having 
been  paid  for  the  coal  in  the  manner  and  on  the  terms  agreed  on,  the  plain- 
tiffs were  properly  non-duited. 

Spun*  T.  The  Albert  Mining  Co.— ix.  35. 
€.  Contract — Breach  of — Master  and  owner — Damages,  measure  of. 

This  action  was  brought  by  G.  against  A.  F.  S.  S.  Co.  to  recover  damages 
for  an  alleged  breach  of  contract.  The  plaintiff  was  master  of  the  ss.  "  George 
Shattuck,"  trading  between  Halifax  and  St.  Pierre  and  other  ports  in  the 
Dominion.  She  was  owned  by  the  defendant  company,  the  plaintiff  being  one 
of  the  largest  shareholders  of  the  company.  Plaintiff's  contract  was  that  he 
was  to  supply  the  ship  with  men  and  provisions  for  the  passengers  and  crew, 
and  sail  her  as  commander  for  1900  a  month,  afterwards  increased  to  $950.  The 
ship  had  been  originally  accustomed  to  remain  at  St.  Pierre  forty -eight  hours, 
but  the  time  was  afterwards  lengthened  to  sixty  hours  by  the  company,  yet 
the  plaintiff  insisted  on  remaining  only  forty-eight  hours,  against  the  express 
directions  of  the  company's  agents  at  St.  Pierre,  and  was  otherwise  diso- 
bedient to  the  agents,  in  consequence  of  which  he  was,  on  the  22nd  May,  without 
prior  notice,  dismissed  from  the  service  of  the  company.  The  case  was  tried 
before  Sir  William  Young,  C.  J.,  without  a  jury,  who,  considering  that  the 
plaintiff  was  not  a  master  in  the  ordinary  sense,  held  that  he  had  been  wrong- 
fully dismissed  and  found  a  verdict  in  his  favour  for  f  2,000.  A  rule  nisi  was 
made  absolute  by  the  full  court  for  a  new  trial. 

On  appeal  to  the  Supreme  Court  of  Canada,  it  was  Held,  1st.  That  even 
if  the  dismissal  had  been  wrongful,  the  damages  were  excessive,  and  the 
case  should  go  back  for  a  new  trial  on  this  ground.  2nd.  Per  Bitchie,  C.  J., 
and  Fonmier  and  Gwynne,  JJ.,  that  the  fact  of  the  master  being  a  shareholder 
in  the  corporation  owning  the  vessel,  had  no  bearing  on  the  case,  and  that 
it  was  proper  to  grant  a  new  trial  to  have  the  question  as  to  whether  the 
plaintiff  so  acted  as  to  justify  his  dismissal  by  the  owners  submitted  to  a 
jury,  or  a  judge,  if  case  be  tried  without  a  jury. 

Onilford  t.  Anglo-French  88.  Company,  -ix.  303. 
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7.  Of  towage. 

See  SHIPS  AND  SHIPPING,  6. 

8.  Condition  precedent—Direction   to  jwry — Implied  promise^ 

when  part  performance. 

In  April,  1872,  the  defendant  Morrow,  gave  the  plaintififs,  WaterouB,  et  aL, 
an  order  by  letter  for  certain  mill  maohinery,  which  the  plaintiffs  were  to 
pat  in  complete  operation  to  the  defendant's  satisfaction  in  a  building  to  be 
provided  by  the  defendant.  All  the  machinery,  with  the  exception  of  a  slab 
saw,  was  supplied,  and  the  mill  was  put  in  operation  in  the  summer  of  1872. 
The  defendant  found  fault  with  the  machinery,  and  after  alterations  and 
repairs  made  by  the  plaintiffs  in  1878,  the  defendant  put  additional 
machinery  into  the  mill  and  worked  it  until  1875,  when  it  was  destroyed  by 
fire.  The  defendant  had  insured  the  whole  machinery,  including  that  sup- 
plied by  the  plaintiffs,  for  $7,700,  the  additional  machinery  put  in  by  himself 
being  valued  at  $2,600.  The  defendant  received  the  benefit  of  the  insurance 
to  the  full  amount  of  the  loss.  The  contract  price  was  14,250,  together  with 
freight  and  expenses,  making  in  all  $4,790.  Some  payments  were  made,  but 
the  defendant  refusing  to  pay  a  balance  of  $1,900,  the  plaintiffs  brought  an 
action  of  assumpsit,  adding  the  common  counts. 

At  the  close  of  the  plaintiffs'  case  a  non-suit  was  moved  for  on  the 
gxpund  that  it  was  a  condition  precedent  to  the  defendant's  liability  accruing 
that  the  work  should  be  done  to  his  satisfaction,  and  it  was  contended  that 
the  plaintiffs'  own  evidence  showed  that  the  dctfendant  never  was  satisfied, 
but  that  he  was  complaining  all  along.  This  point  being  over-ruled,  the 
defendant  undertook  to  show  that  the  machinery  was  not  what  was  repre- 
sented, but  defective  and  in  many  parts  had  to  be  repaired,  and  that  he  had 
already  paid  as  much  as  it  was  worth.  Much  evidence  was  given  on  this 
issue,  and  the  plaintiffs  endeavoured  to  show  that  any  defect  in  the  working 
of  the  mill  was  attributable  to  the  shifting  of  the  foundation  erected  by  the 
defendant  himself,  and  to  the  want  of  skill  of  the  men  employed  by  him» 
The  learned  judge  left  it  to  the  jury  to  say  whether  the  machinery  was 
reasonably  fit  and  proper  for  the  purpose  for  which  it  was  intended,  and  if 
not,  directed  them  that  the  defendant  was  only  bound  to  pay  as  much  as  it 
was  worth.  The  jury  returned  a  verdict  for  the  plaintiffs  for  91,850,  having 
deducted  $200  for  the  defects  and  $80  for  that  part  of  the  machinery  not 
supplied. 

A  rule  niti  to  set  aside  the  verdict  and-  grant  a  new  trial  was  made  absolute 
by  the  Supreme  Court  of  New  Brunswick  (2  Pugs.  &  Bur.  11)  on  the  ground  that 
the  learned  judge  should  have  directed  the  jury  that  *'  the  length  of  time  that 
the  defendant  used  the  machinery,  the  complaints  he  made  about  it  from  time 
to  time,  and  all  the  circumstances  connected  with  it,  should  have  been  left  to 
the  jury,  with  a  direction  for  them  to  consider  whether  from  the  defendant's 
dealings  with  it  they  could  infer  a  new  implied  contract  on  his  part  to  keep  the 
mfiu:hinery  and  pay  what  it  was  worth,  though  less  than  the  contract  price." 
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On  appeal  to  the.  Sapreme  Court  of  Canada,  Held,  That  in  suing  upon  this 
contract  it  was  not  necessary  for  the  plaintiffs  to  have  averred,  as  a  condition 
precedent  to  their  right  to  recover,  that  the  work,  besides  havinji;  been  skilfully, 
properly,  sufficiently  and  in  a  workmanlike  manner  executed,  was  completed  to 
the  satisfaction  of  the  defendant. 

In  cases  in  which  something  has  been  done  under  a  special  contract,  but 
not  in  strict  accordance  with  the  terms  of  the  contract,  although  the  party  can- 
not recover  the  remuneration  stipulated  for  in  the  contract  because  he  has  not 
done  that  which  was  to  be  the  consideration  for  it,  still,  if  the  other  party  has 
derived  any  benefit  from  the  work  done,  as  it  would  be  unjust  to  allow  him  to 
retain  that  without  paying  for  it,  the  law  implies  a  promise  upon  his  part  to 
pay  such  a  remuneration  as  the  benefit  conferred  upon  him  is  reasonably 
worth.  The  jury  in  this  case  having  decided  upon  the  evidence  that  the 
defendant  had  derived  a  greater  benefit  from  the  work  done  than  was  com- 
pensated by  the  amount  he  had  already  paid,  the  plaintiffs  were  entitled  to 
retain  the  benefit  of  the  verdict,  and  the  rule  granting  a  new  trial  should  be 
discharged  with  costs. 

Appeal  allowed  with  costs. 

Waterous  y.  Morrow.—lSth  Dec.  1879. 

9.    Contract — Certificate  of  Engirieer,  whether  a  progress  Estimate 
or  final  Estimate. 

Boomer  &  Son  were  contractors  to  build  for  McGreevy  the  superstructure 
of  the  bridges  on  the  North  Shore  Railway  between  Quebec  and  Three  Kivers. 
By  the  agreement  the  defendant  McGreevy  reserved  the  right  to  himself  to 
substitute  iron  for  the  wooden  superstructures  of  any  of  the  bridges,  and  by 
notice  to  the  plaintiffs  to  terminate  the  contract  at  any  time  in  regard  thereto, 
he  to  pay  the  plaintiffs  for  the  work  done  and  materials  provided  up  to  the 
time  of  giving  such  notice,  **  on  production  of  the  certificate  of  the  engineer  of 
the  said'*  defendant  V  establishing  amount  due.*'  The  defendant  acted  on 
this  provision  of  the  contract  with  respect  to  three  of  the  bridges,  by  notice 
dated  2nd  October.  1875,  and  Charles  Odell.  the  defendant's  engineer,  reported 
and  certified  under  date  of  the  same  day  914,872.13  to  be  due,  including  94,100 
for  iron-work  for  two  turn-tables  purchased  by  plaintiffs  for  the  work,  and 
deducting  a  payment  on  account  by  a  note  for  f8,000.  The  engineer  made 
another  estimate,  apparently  in  amendment  of  his  previous  one,  dated  the 
same  day,  establishing  the  amount  at  922,181.93,  without  reference  to  the 
amount  of  the  note  for  98,000. 

The  defendant  contended  that  the  estimates  of  the  engineer  did  not 
establish  correctly  either  the  amount  of  work  done  or  value  of  materials,  but 
were  merely  progress  estimates  to  enable  work  to  progress  generally  under  the 
contract,  until  a  final  examination  and  acceptance  of  the  works,  and  that,  as  a 
matter  of  fact,  the  plaintiffs  had  been  fully  paid  all  they  were  entitled  to. 

The  Superior  Court  for  Lower  Canada,  Caron,  J.,  awarded  Boomer  &  Son 
915,042.44,  deducting  the  turn-tables.  This  judgment  the  Court  of  Queen's 
Bench  affirmed  with  the  exception  of  a  further  deduction  of  92,006.03  for 
which  there  appeared  to  have  been  no  estimate  given. 
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On  appeal  to  the  Sapreme  Court  of  Canada,  Held,  affirming  the  judgment 
of  the  court  helow.  that  the  proper  oonolusion  from  the  evidence  was,  that  the 
certificate  in  question  was  delivered  to  the  plaintiffs  as  a  final  estimate, 
intending  to  represent  as  correct  the  debt  of  the  defendant  to  the  plaintiffs 
for  amount  due  on  materials  prepared  for  the  bridges,  upon  which  work  was 
stopped  by  defendant. 

Appeal  dismissed  with  costs. 

MoOrMTy  t.  Boomer— 10th  June,  1880. 

10.  Contract  to  sell  on  commission,  breach  of — Dartuiges — Evidence 
from,  defendant's  own  hooks — Supplemental  demand — Set- 
tlement of  accounts,  not  final — Prescription,  interruption 
of — C.  C.  P.  Ad.  Sj^S,  346 — Technical  objection  not  taken  in 
court  below — Rule  of  Privy  Council. 

By  written  contract  of  the  23rd  January,  1868,  the  plaintiff  contracted 
with  the  defendants  to  sell  their  goods  in  the  Maritime  Provinces,  the  engage- 
ment to  continue  for  a  period  of  five  years,  subject  to  co-partnership  or 
business  changes.  By  the  contract  he  was  to  have  5  per  cent,  commission  on 
all  goods  of  defendants*  manufacture  and  2}  per  cent,  on  all  other  goods.  This 
commission  was  to  be  paid  to  him  on  all  sales,  no  matter  whether  such  sales 
had  been  effected  by  him  or  had  been  made  direct  to  purchasers  by  defendants 
without  bis  knowledge  or  intervention.  The  plaintiff  was  opening  up  an 
entirely  new  market  for  defendants*  goods. 

The  plaintiff  entered  upon  his  duties  under  the  contract,  and  in  two  years 
succeeded  in  establishing  a  trade  for  defendants.  On  the  5th  December,  1870, 
the  defendants  terminated  the  engagement,  alleging  that  they  did  so  in  conse- 
<iuence  of  the  interruption  to  their  business  by  the  late  fire  and  some  changes 
they  expected  to  make  in  their  business  firm  the  ensuing  year. 

The  plaintiff  objected  to  his  agency  being  terminated,  and  at  the  expira- 
tion of  the  five  years  brought  this  action  to  recover  a  balance  of  91,000  for 
unpaid  commissions  due,  and  910,000  damages  for  breach  of  contract. 

On  going  to  proof  plaintiff  examined  defendant  Ames,  who  produced 
from  defendants*  ledgers  a  full  statement  of  sales  effected  by  defendants  in 
Maritime  Provinces  up  to  the  5th  December,  1870.  Thereupon  plaintiff  made 
«  supplemental  demand,  claiming  9li289.50  additional  for  unpaid  commissions. 

The  Superior  Court  for  Lower  Canada  by  its  judgment  rejected  plaintiff's 
claim  for  damages  on  the  ground  that  co-partnership  and  business  changes 
took  place  in  December,  1870,  in  defendant's  firm,  and  that  this  by  the 
terms  of  the  contract  entitled  them  to  terminate  it  as  they  did.  As  to  the 
plaintiff's  claim  for  unpaid  commissions  for  the  period  up  to  the  6th  Decem- 
ber, 1870,  the  court  held  the  same  to  be  a  good  open  existing  demand,  and 
referred  the  accounts  to  an  accountant,  who  found  91»705.78  due  to  plaintiff 
for  commissions.  This  report  the  same  court  by  its  final  judgment  adopted, 
and  condemned  defendants  in  the  above  sum  of  91,705.78  and  interest  from 
service  of  process  and  costs. 
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The  Court  of  Queen's  Bench  reversed  the  jndfpnent  of  the  Superior 
Court  and  dismissed  appellant's  action,  on  the  ground  that  it  was  proved 
that  after  each  trip  made  hy  plaintiff,  accounts  were  settled  for  commission 
due  to  satisfaction  of  plaintiff,  and  that  there  was  a  settlement  on  the 
29th  Deoemher,  1869,  when  engagement  terminated,  and  that  the  evidence 
produced  hy  defendants  showed  that  plaintiff  was  fully  paid  for  all  com- 
missions earned. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  nothing  had 
occurred  at  the  settlement  of  commission,  from  time  to  time  paid  hy  the 
defendants  to  the  plaintiff  upon  the  sales  as  the  defendants  themselves, 
who  alone  had  a  perfect  knowledge  of  them,  represented  them  to  he,  which 
would  disentitle  the  plaintiff  to  have  an  account  taken  of  all  the  salea 
upon  which  he  was  by  his  contract  entitled  to  commission  at  least  up  to 
5th  December,  1870.  The  plaintiff  was  not  aware  of  the  large  sales  which 
bad  been  made  by  defendants,  and  there  could  be  no  binding  acquiescence 
when  the  plaintiff  was  not  aware  of  his  rights.  That  the  result  of  the 
account  taken  by  the  accountant  appointed  by  the  Superior  Court  could 
not  be  objected  to,  and  therefore  the  judgment  of  the  Superior  Court  should 
be  affirmed. 

Per  Taschereau,  J. — ^The  prescription,  if  any,  was  interrupted  by  a  letter 
written  by  defendants  to  plaintiff  before  it  accrued,  and  Walker  v.  Sweet 
(21  L.  C.  Jur.  21)  must  be  followed  as  long  as  it  stands  unreversed.  The 
objection,  that  the  report  was  not  duly  received  in  evidence  in  the  case, 
according  to  Articles  845  and  846  C.  C.  P.,  had  not  been  taken  in  the  court 
below,  and  the  rule  in  the  Privy  Council,  that  a  purely  technical  objection 
not  made  in  the  court  below  cannot  be  entertained  in  appeal,  must  be 
followed. 

Appeal  allowed  with  costs. 

Fuller  Y.  Ames.— 10th  June,  18?0. 

11.  Under  Statute  of  Frauds — ^As  to  whether  mem.  in  writing  con- 

tained terms  of — Question  for  Jury. 

See  SALE  OF  GOODS,  10. 

12.  ContrcLct    80U8    aeing  priv^ — Interrogatories    on   articulated 

facts — Evasive  answers  taken  as  afftrmative — C.  C.  P.  ArtSy 

The  plaintiff  alleged  that  he  made  for  defendant,  for  the  use  of  the 
Quebec,  Montreal,  Ottawa  &  Occidental  Bailway,  50,980  railway  ties,  accord- 
ing to  the  stipulations  of  a  contract  eous  teing  privi  (by  private  writing) 
entered  into  between  defendant,  acting  by  Robert  McGreevy,  his  brother, 
agent  and  mandatory  on  one  part,  and  one  Joseph  Lavall^,  and  one  Frs.  L. 
Duhaime  on  the  other  part,  the  said  Lavall^e  Ss  Duhaime  having,  shortly 
after,  made  over  to  said  plaintiff  all  their  rights,  claims  and  interests  in  the 
said  contract,  together  with  one  horse,  for  fifty  dollars.  That  of  the  above 
stated  quantity  of  railway  ties,  83,900  were  delivered  by  plaintiff  to  defendant 
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on  the  line  of  the  said  railway,  and  17,060  were  delivered  on  laanohin^  places 
on  river  banks  {jeUu)  and  that  the  said  ties  were  of  the  price  and  value  stipu- 
lated in  the  said  contract.  Plaintiff  further  alleged  that  he  made  for  defen- 
dant, and  delivered  to  him  2,832  cull  ties,  for  which  the  defendant  promised 
to  pay  him  eight  dollars  per  hundred  and  which  were  worth  that  price. 
Lastly  he  alleged  having  paid  for  defendant,  for  the  rent  of  a  piece  of  ground, 
forty  dollars,  making  in  all,  according  to  the  price  stipulated  in  the  said  con- 
tract and  the  value  of  the  said  ties,  f^6,865.89.  He  gave  credit  to  defendant 
for  $8,766,  leaving  due  him  a  balance  of  98,090.89,  which  he  claimed.  Plaintiff 
claimed  a  further  sum  of  $1,000  for  damages. 

Defendant  met  the  whole  claim  by  a  general  denial,  and  alleged  that  the 
said  contract  was  never  entered  into  by  himself,  but  was  entered  into  by  the 
said  Robert  McGreevy,  his  brother,  in  his  personal  name  and  capacity,  that 
paid  plaintiff  did  not  fulfil  his  said  contract  nor  make  the  said  ties  as  stipu- 
lated in  the  said  contract,  and  that  the  amount  which  he  received  was  suffi- 
cient to  pay  for  the  ties  so  made.  ^ 

To  interrogatories  on  articulated  facts  put  to  the  defendant  he  answered, 
with  one  or  two  exceptions :  **  I  do  not  know."  The  Superior  Court  at  Three 
Rivers  held  that  these  answers  were  evasive  and  insufficient,  and  must  there- 
fore be  declared  to  be  true  and  proved,  and  on  these  and  on  the  evidence 
adduced  gave  judgment  and  condemned  the  defendant  to  pay  to  the  plaintiff 
$3,090.89  for  the  balance  due  on  the  price  and  value  of  said  ties,  dismissing 
the  plaintiffs  claim  for  damages. 

On  appeal  to  the  Court  of  Queen's  Bench  this  judgment  was  unanimously 
confirmed. 

On  appeal  to  the  Supreme  Court  of  Canada  Held,  that  the  defendant  did 

not  answer  the  interrogatories  put  to  him,  which  referred  to  the  matters  in 

issue,  in  a  categorical,  explicit  and  precise  manner  as  he  was  bound  to  do  by 

law  (C.  C.  P.  Arts.  228,  229).    If  he  had  no  personal  knowledge  he  should  have 

obtained  the  information  from  his  general  agent,  clerks  and  others  acting  for 

him  in  executing  the  contract.    These  interrogatories,  therefore,  were  properly 

taken  as  aflirmatively  answered  and  proved  the  plaintiff's  case.    Appeal 

dismissed  with  costs. 

MoOreeTy  y.  Faille.— 12th  February,  1881. 

See  CONTRACT.  17. 

13.  Sale  of  goods  not  specified — Intention  to  pass  property — Appro- 

priation. 

See  SALE  OF  GOODS,  11. 

14.  Contract  to  cut  luvvber--  Vesting  of  property — Writ  of  replevin 

— Sheriff's  possession  under — Trespass — Pleading — Jus 
tertii — Justification  by  Sheriff  under  writ — Amendmenty 
power  of  by  Supreme  Court  of  Canxxda, 

In  November,  1874,  one  Arbo  entered  into  a  written  agreement  with  one 
Muirhead  to  get  logs  off  land  under  Muirhead's  control,  the  logs  to  be  Muir- 
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head's  property  as  ont.  In  December  following  one  Marooney  agreed  with 
Arbo  to  cat  and  haul  logs  for  him  from  land  speciiied  in  the  agreement 
between  Arbo  and  Mnirhead,  which  logs  were  to  be  Arbo*8  property  at  the 
landing,  Arbo  agreeing  to  furnish  Marooney  with  supplies  to  get  the  logs ; 
Marooney  cat  logs  ander  this  agreement  and  haaled  them  to  the  landing.  In 
NoTember,  1876,  the  logs  not  having  been  driven  and  Arbo  not  having 
famished  safficient  supplies,  he  and  Marooney  rescinded  their  agreement, 
Marooney  giving  his  note  to  Arbo  for  the  sapplies  delivered.  The  logs 
remained  on  the  landing,  and  in  Febraary,  1876,  they  were  seized  as  the  pro- 
perty of  Arbo,  who  had  become  insolvent,  under  a  writ  of  attachment,  issued 
under  the  Insolvency  Act  of  1875.  In  May,  1876,  Marooney  sold  tbe  logs  to 
the  plaintiff,  who  drove  them  to  the  boom  of  the  S.  W.  Miramichi,  where 
they  were  replevied  by  the  assignee  of  Arbo*s  estate.  The  plaintiff  put  in  a 
claim  of  property  in  them,  and  the  sheriff  returned  the  writ  of  replevin,  with 
such  claim,  to  the  attorney  who  issued  the  writ.  Ko  writ  de  prop,  prob,  hav- 
ing been  issued,  the  sheriff  kept  possession  of  the  logs,  and  tbe  plaintiff 
brought  trespass  against  him  for  taking  them. 

The  plaintiff  pleaded:  I.  Not  guilty;  2.  Goods  not  the  plaintiff's;  3. 
Goods  the  goods  of  the  assignee  of  Arbo,  and  defendant  did  acts  complained 
of  by  license  of  such  assignee ;  4.  Goods  the  goods  of  Muirhead,  and  defen- 
dant did  acts  complained  of  by  license  of  Muirhead ;  5.  Goods  property  of 
defendant. 

A  verdict  was  entered  for  plaintiff  by  consent  for  91,554,  the  value  of 
all  the  logs,  subject  to  be  reduced  to  f^420.47,  the  value  of  logs  not  cut  by 
Marooney,  if  the  court  should  be  of  opinion  that  plaintiff  not  entitled  to 
Marooney  logs. 

The  Supreme  Court  of  Kew  Brunswick  reduced  the  verdict  to  the  said 
sam  of  f420.47.     See  4  Pugs.  A  Bur.  35. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held, 

Per  Ritchie,  CJ. — That  the  judgment  appealed  from  should  be  affirmed 
on  the  following  ground :  It  having  been  proved  on  the  trial,  without  objec- 
tion, and  made  part  of  the  case,  that  the  logs  in  question  were  seized  by  the 
defendant,  as  sheriff,  under  a  writ  of  replevin  issued  out  of  the  Supreme  Court 
of  New  Brunswick,  directing  him  to  take  the  logs  in  question,  the  sheriff  was 
justified  in  taking  the  logs  thereunder,  and  that  as  against  the  plaintiff  it 
was  no  wrongful  taking  or  conversion.  That  this  defence  could  be  given  in 
evidence  under  the  pleadings  in  the  cause,  or,  if  it  could  not  be  so  given,  this 
being  a  strictly  technical  objection,  and  this  defence  having  been  put  forward 
oo  the  trial  without  objection,  and  no  such  technical  point  reserved  on  the 
trial,  if  necessary,  the  record  should  be  amended. 

Per  Strong  and  Gwynne,  JJ. — The  parties  at  the  trial  having  rested  their 
rights  upon  the  question  of  title,  viz.:  were  the  logs  the  property  of  the 
plaintiff,  or  were  they  the  property  of  Ellis,  as  assignee  of  Arbo,  or  of 
Muirhead,  and  the  plaintiff  claiming  title  through  Marooney,  it  was  necessary 
for  him  to  show  titld  in  Marooney,  which  he  had  failed  to  do,  and  therefore 
he  could  not  recover  for  the  Marooney  logs. 
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Per  Foamier  and  Henry,  JJ. — The  lo^  when  taken  were  the  property 
of  the  plaintiff,  and  he  was  therefore  entitled  to  judgment  on  all  the  issues 
raised. 

Per  Foumier,  J.— The  defendant  might  have  justified  under  the  writ,  and 
the  court  might  grant  leave  to  add  such  a  plea,  hut  in  that  event  the  costs 
should  he  paid  hy  defendant. 

Per  Henry,  J.— No  effort  having  heen  made  in  the  court  helow  to  add 
such  a  plea  it  was  too  late  and  contrary  to  precedent  and  justiee  now  to 
admit  it. 

Per  Gwynne,  J. — When  the  plaintiff  fails  to  show  in  evidence  that  he 
was  in  actual  possession  at  the  time  of  the  taking,  and  is  therefore  driven  to 
rest  on  the  goodness  of  his  title  to  the  property,  a  defendant  may,  in  rebuttal 
of  the  evidence  of  such  title,  set  up  a  bare  jue  tertii  without  showing  he  had 
any  authority  from  the  third  person  having  such  title.  So  a  sheriff  sued  for 
taking  the  goods  of  the  plaintiff  may  show,  under  this  issue,  that  the  goods 
belonged  to  a  third  party  against  whom  he  took  them  in  execution.  The 
several  matters  therefore  alleged  in  the  8rd,  4th  and  5th  pleas  were  matters 
which  could  have  been  given  in  evidence  under  the  issue  joined  upon  the  2nd 
plea.  As  to  the  5th  plea,  in  view  of  the  evidence  it  was  quite  inappropriate 
to  such  evidence,  for  the  writ  of  replevin  placed  in  the  hands  of  the  defendant 
as  sheriff  to  be  executed  did  not  vest  in  the  defendant  any  property  in  the 
goods,  the  taking  of  which  was  complained  of ,  so  as  to  enable  him  to  justify 
the  taking  as  his  own  property  as  is  done  in  the  5th  plea. 

Appeal  dismissed  with  costs. 

Swim  Y.  Sheriff*— 10th  June,  1881. 

15.  Partnership  between  Contractors — Nature  of  contract 

See  PAKTNERSHIP,  8. 

16.  For  carriage  of  Steel  Rails — Representation  by  Agent  of  Crown. 

See  PETITION  OF  RIGHT,  17. 

17.  Contract  for  extra  work — Decision  of  Engineer  as  to  price  bind- 

ing— Interrogatories  on  faita  et  articles,  when  to  he  taken 
pro  confessis — Art  229  C,  C.  P. — Motion  for,  necessary. 

An  action  for  937,000  which  the  respondents  claimed  were  due  them  for 
balance  on  a  sum  of  9103,213.96,  amount  of  work  performed  under  contract 
between  appellant  and  respondents,  and  extra  work  agreed  to  between  respon- 
dents and  appellant. 

On  appeal  to  the  Supreme  Court  of  Canada  from  the  Court  of  Queen's 
Bench  for  Lower  Canada,  Held,  Taschereau,  J.,  delivering  the  judgment  of  the 
court,  1.  The  contention  on  the  part  of  the  respondents  that  the /at to  etartielee 
submitted  to  the  appellant  should  be  taken  pro  confessis,  because  the  answers 
thereto  were  not  direct,  categorical  and  precise  (Art.  229  C.  C.  P.)  was  not  open 
to  the  respondents,  as  they  had  failed  to  make  a  motion  to  that  effect  in  the 
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court  of  first  instance.  The  case  of  MeGreevy  y.  PailU,  5  Leg.  News  95,  con* 
firmed  by  Supreme  Court,  was  not  in  point  as  a  motion  had  been  regnlarly^ 
made  and  granted  in  the  Superior  Court.  Nor  has  Douglat  v.  Ritehief  18  L.  C 
Jur.  274,  any  application.  There  the  defendant  made  default  and  had  noti 
answered  the  fails  et  articles  at  all.  Here  the  defendant  had  answered,  and. 
if  plaintiffs  desired  to  have  the  answers  set  aside,  it  must  be  by  motion. 

2.  The  appellant  was  entitled  to  reversal  of  the  judgment  of  the  Queen' » 
Bench  as  to  an  item  of  91,882.15,  which  appeared  to  have  been  allowed  by 
oversight. 

3.  The  sum  of  $3,765.20  added  by  the  Court  of  Queen's  Bench,  to  amount, 
granted  by  the  Superior  Court  should  also  be  deducted  from  the  judgment, 
the  difference  between  20  and  24  cts.  per  yard  for  earth  work  done  in  1878,. 
there  being  sufficient  evidence  to  establish  that  the  engineer,  who  by  a. 
clause  of  the  contract,  was  to  fix  the  prices  of  all  extra  work,  and  whose 
decision  the  parties  were  bound  to  submit  to,  had  fixed  the  price  of  such 
work  at  20  cts. 

Appeal  allowed  with  costs  and  judgment  of  the  court  below  varied. 

MeOreeTy  t.  MeCarpon,— 18th  June,  1883.. 

See  CONTRACT,  12. 

18.  Xot  complete  or  binding. 

See  SALE  OF  GOODS,  13. 

19.  Rescission  of,  on  ground  of  fraud  and  false  representations. 

See  SALE  OF  LANDS,  8. 

20.  Building  contract — Enforcement  of— Violation  of  city  by-law 

— Liability  of  ovmer— Effect  of  by-law  passed  after  con- 
tract  made, 

8.  A  Co.,  contractors  for  the  erection  of  a  building  for  the  respondent  in 
the  city  of  St.  John,  N.  B.,  brought  an  action,  claiming  to  have  been  pre- 
vented by  respondent  from  carrying  out  their  contract.  The  declaration 
also  contained  the  common  counts,  part  of  the  work  having  been  performed. 
By  the  terms  of  the  contract  the  building,  when  erected,  would  not  have 
conformed  to  the  provisions  of  the  by-law  of  the  city  passed,  under  authority 
of  an  Act  of  the  General  Assembly  of  New  Brunswick,  (41  Y.  c.  7),  two 
days  after  the  contract  was  signed. 

On  the  trial  of  the  action  the  plaintiffs  were  non -suited,  and  an  appli- 
cation to  the  Supreme  Court  of  New  Brunswick  to  set  such  non-suit  aside 
was  refused. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  Henry,  J.,  dissenting, 
that  the  by-law  of  the  said  city  of  S*.  John  made  the  said  contract  illegal, 
and,  therefore,  the  plaintiffs  could  not  recover.  Walker  v.  McMillan,  6  Can^ 
8.  C.  B.  241,  see  Contract,  4,  followed. 

GAS.  nzo. — 10 


146 

Contract — Continued. 

Per  Qflnry,  J.^rrThat  tb«  euMtien  of  the  building  would  nol,  so  far  as 
4he  evideaos  showsd,  be  a  violMion  <d  Umb  by-law,  Mid  Ihevafora  the  non- 
sqi^  ■honld  be  aet  uide  and  a  new  trial  oidend. 

Byw  T.  Walk«F— si.  118. 

•51.  Action  for  brecush  of  contrast  to  stipply  meat — Stevxirds 
dedsion  binding  on  the  partie&r^Forfeitwre  of  deposit — 
Damages. 

Aotion  of  damages  f 09  breach  of  the  following  contraot : 

<«  26th  April,  1880." 

*<  Tender  for  enpplying  the  Windsor  Hotel,  Montreal,  with  meat,  eto.,  from 
let  May  to  1st  November,  1880. 

^'  We  the  undersigned  do  hereby  agree  to  supply  the  Windsor  Hotel 
<*  Montreal,  with  joints,  ^.,  of  meat,  at  the  prices  quoted,  vis.:  (here 
**  follows  a  description  of  the  articles  to  be  supplied  and  the  prioes.) 

**  The  quantity  and  quality  of  the  forefQoing  supplies  to  be  satisfactory  to 
**  the  steward  of  the  hotel,  and  two  hundred  dollars  (9200)  are  now  handed 
**  the  Windsor  Hotel  Syndicate  as  security  for  the  due  fulfilment  of  the  con- 
**  tract,  to  be  forfeited  in  case  of  non-performance,  and  if  at  any  time  the 
"hotel  steward  is  obliged  to  procure  supplies  elsewhere  through  any  cause 
«« or  negligence  of  ours,  any  excess  of  cost  then  paid  over  the  prices  of  this 
"contract  shall  be  chargeable  against  the  deposit  of  two  hundred  dollars. 
**  The  said  deposit  shall  not  bear  interest. 

**  This  contraot  may  be  cancelled  by  the  Windsor  Hotel  Syndicate  a 
**  any  time  should  they  lease  or  sell  the  hotel,  Qr  should  the  hotel  from  any 
**  cause  be  closed  before  1st  November  next. 

"  Should  this  contract  be  satisfactorily  fulfilled  the  deposit  of  two  hun- 
**  dred  dollars,  or  any  balance  of  the  same  remaining  in  accordance  with  fore- 
«( going  terms,  shall  be  returnable  on  demand  to  us. 

**  All  accounts  to  be  paid  weekly. 

(Signed)        **  Bbowm  Bsos. 

**  The  foregoing  tender  and  contract  accepted. 

(Signed)        **  Windsor  Hotel  Stndicatb, 

**  by  GxoBox  Ileb, 
**  Secretary  House  Managing  Conmiittee. 
''  Montreal,  April  80th,  1880.'* 

Plaintiff  supplied  meat  until  the  80th  of  June.  The  steward  of  the 
hotel  was  dissatisfied  and  repeatedly  notified  the  plaintiff  of  his  dissatisfac- 
tion, but  did  not  immediately  stop  receiving  meat.  The  supplies  continuing 
unsatisfactory  to  the  steward,  and  in  his  opinion  not  according  to  the  con- 
tract, he  so  decided  and  reported  his  decision,  and  the  contraot  was  can- 
celled whereby  the  deposit  became  forfeited.  The  defendants  had  been 
obliged  to  expend  9168  more  than  the  deposit  in  obtaining  meat  elsewhere. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  affirming  the  judg- 
ment of  the  Court  of  Queen's  Bench  for  Lower  Canada,  that  the  parties 
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having  agreed  to  make  lihe  stewafd  tbe  sole  judge  and  to  abide  by  hiit 
decieion,  the  plaintiff  was  bound  by  it.  Farther,  the  evidenoe  dkowed 
that  the  steward's  dissatisfaction  was  jastified  by  the  inferiority  of  the  meAt 
■applied,  and  that  there  was  no  malaftde^  on  his  pavt,  but  th«l  he  had  acted 
bond  Jide  wader  a  reasonable  sense  of  dissatisfaction* 

Appeal  dismissed  with  oosts  (Foumier  and  Henry,  JJ.,  dissenting). 

Brown  y.  JUlaii— 28rd  Jtine,  1884. 

•22.  Completed  by  letters-^Stiatute  of  frauds. 

See  SAIiS  OF  LANDS,  la 

23.  Contract  to  saw  ln,mber — Rescission  of-^Finding  of  Jury — 

Bight  to  recover  on  common  counts  for  work  done. 

The  plaintiff  was  employed  by  the  defendant  nnder  a  written  agree- 
ment, nol  nnder  seal,  to  saw  lumber  in  the  defendant's  mill,  of  which,  onder 
the  agreement,  plaintiff  had  possession  and  charge. 

It  was  contended  on  behalf  of  the  plaintiff  at  the  trial  that  this  agree- 
ment was  rescinded,  and  that  the  plaintiff  was  entitled  to  recover  on  the 
common  counts,  for  the  work  actually  Hone  up  to  the  time  of  tiie  alleged 
rescission. 

The  jury  found  in  favour  of  the  plaintiff  upon  the  facts  bearing  upon 
the  alleged  rescission,  and  the  Supreme  Court  of  Nova  Scotia  refused  a  rule 
ni*i  for  a  new  trial,  Bigby,  J.,  delivered  the  judgment  of  the  court.  (See 
5  Russell  &  Geldert  381). 

It  was  contended  on  behalf  of  the  plaintiff  that  the  judgment  appealed 
from  was  correct,  because  there  was  suf&oient  evidence  to  warrant  the  jury 
in  finding  that  the  agreement  in  question  had  been  rescinded,  and  that  the 
defendant  agreed  to  pay  the  plaintiff  for  the  work  done  by  the  latter  up  to 
the  time  of  the  said  rescission. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  for  the  reasons 
given  by  Bigby,  J.,  in  the  court  below  the  judgment  should  be  affirmed 
(Bitchie,  C.J.,  and  Strong,  J.,  dissenting). 

Appeal  dismissed  with  costs. 

Tonng  Y.  Tracey.— 17th  Feby.,  1886. 

24.  Tender  for  contract  hy  firm, — Assignment  of  interest  in  tender 

to  third  person — Alteration  of — Specification  after  tender 
and  before  acceptance — Provision  inserted  against  assign- 
Tnent — Incomplete  contract — No  locus  standi  in  individual 
member  offirmio  bring  action. 

On  the  1st  of  February,  1880,  the  corporation  of  the  village  of  St. 
Gabriel  published  a  notice  calling  for  tenders  for  certain  waterworks  required 
for  the  village,  according  to  plan  and  specification. 
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0»  St.  James  A  Co.  tendered  **  to  do  the  fleveral  works  of  supplying  and 
la3^ng  water  pipes  in  this  village  according  to  plan  and  specification,"  for  the 
sun  of  987,600.99. 

The  specification  did  not  contain  any  prohibition  against  transferring  or 
making  over,  in  whole  or  in  part,  the  contract  for  said  works. 

The  tender  of  G.  St.  James  A  Co.,  when  the  tenders  were  opened,  which 
was  on  the  2nd  March,  1880,  was  found  to  be  the  lowest  but  one,  that  of  E. 
Dubuc  &  Co.  By  a  memo,  of  agreement,  made  on  the  6th  of  March,  1880, 
between  C!  St.  James  and  Alexander  Chisholm,  doing  business  together  under, 
the  name  of  C.  St.  James  &  Co.,  of  the  first  part,  and  one  Charles  £.  Torrance; 
of  the  second  part,  the  parties  of  the  first  part  transferred  all  their  interest 
in  or  to  and  by  virtue  of  the  tender  to  the  party  of  the  second  part,  for  9500 
a  further  sum  of  9o00  to  be  paid  by  the  party  of  the  second  part  when  con-> 
tract  should  be  awarded  by  by-law  duly  passed. 

.  Bubuc  A  Co.  having  availed  themselves  of  certain  irregularities  to  with- 
draw their  tender,  the  SL  Gabriel  council  decided  to  make  some  changes  in 
the  plans  and  specifications,  and  at  a  meeting  held  on  the  12th  July,  1880, 
resolved  that  the  specification  as  made  by  the  engineer  of  the  corporation, 
with  the  corrections  as  amended  by  the  council,  be  accepted  and  adopted, 
and  that  Mr.  Casimir  St.  James  should  be  allowed  two  days  to  consider  the 
specification,  and  if  he  should  accept  that  he  should  attend  on  the  15th  at 
3  p.m.  to  sign  the  contract. 

The  new  specification  to  which  reference  was  made  in  the  resolutions 
contained  among  other  clauses  the  following :  "  The  contractor  will  not  bo 
permitted  to  sub-let  any  portion  of  the  work,  except  for  the  delivery  of 
materials,  without  the  consent  of  the  Municipal  Council." 

In  the  afternoon  of  the  15th  July,  Casimir  St.  James  and  Alexander 
Chisholm  went  to  the  office  of  the  respondent's  notary  for  the  purpose  of 
signing  the  contract  referred  to  in  the  resolutions.  At  the  same  time  Mr. 
Torrance  presented  himself,  and  claimed  the  right  to  sign  the  contract  in 
question,  as  being  the  transferee  of  the  two  indivldoals  above  referred  to 
producing  and  communicating  to  the  IV^yor,  who  was  present,  the  document 
hereinbefore  referred  to,  by  which  C.  St.  James  &  Co.  had  transferred  to 
him  all  their  interest  in  the  contract  in  question. 

The  Mayor  thereupon  requested  delay  until  the  evening  to  consult  the 
council,  which  was  to  meet  in  accordance  with  the  terms  of  the  adjournment 
on  the  12th  July. 

At  the  council  meeting  which  was  held  the  same  evening,  the  Mayor 
made  a  report  of  the  respective  pretentions  of  St.  James  and  Chisholm  and 
Mr.  Torrance.  St.  James  was  called  upon  by  the  members  of  the  council  to 
state  whether  Mr.  Torrance's  pretentions  were  founded,  and  whether  it  was 
true  that  that  gentleman  was  the  transferee  of  C.  St.  James  A  Co.'s  interets 
under  the  tender  which  they  had  submitted.  The  result  was  that  the  council 
determined  not  to  give  the  contract  to  C.  St.  James  A  Co.,  but  sent  for  the 
next  lowest  tenderers,  to  whom  they  made  an  offer  on  the  terms  and  conditiona 
proposed  to  St.  James  A  Co.oit  the  meeting  of  the  12th  July,  and  this  offer 
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having  been  accepted  it  was  resolved  to  give  such  next  lowest  tenderers  the 
contract,  and  the  contract  with  them  was  signed  the  next  day.  ' 

St.  James,  in  his  own  name,  and  pretending:  to  be  the  only  person 
interested  in  the  tender  of  C.  St.  James  <&..Co.,  then  instituted  an  action  in 
damages  for  breach  of  the  contract  which  he  pretended  was  entered  -  into 
between  himself  and  respondent  under  the  resolutions  of  12th  July,  1880. 

The  Superior  Court  for  Lower  Canada  (Chagnon,  J.)  dismissed  the  plain- 
tiff's action,  holding  that  the  evidence  showed  no  individual  tender  by  St.. 
James,  but  one  by  St.  James  and  Chisholm,  as  constituting  the  firm  of  C.  St. 
James  A  Co.,  that  therefore  the  plaintiff  had  no  locui  standi  to  maintain  the 
action  in  his  own  name ;  that,  besides,  under  the  circumstances  there  never 
had  been  any  completed  contract  between  the  parties  ;  the  provision  against 
assigning  the  contract  was  a  material  stipulation  which  had  been  violated  by 
the  assignment  to  Mr.  Torrance,  and  that  the  council  had  been  justified  in 
refusing  to  accept  .the  tender. 

ThiiB  jndgmeut  was  reversed  by  the  Court  of  Review  at  Montreal,  but 
was  restored  by  the  judgment  of  the  Court  of  Queen's  Bench  for  Lower 
Canada  (appeal  side). 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  Henry,  J.,  dissenting, 
that  the  judgments  of  the  Superior  Court  and  the  Court  of  Queen's  Bench 
should  be  affirmed. 

Appeal  dismissed  with  costs. 

8t«  James  y.  The  Ck>rpopation  of  St.  OabrieL— 12th  May,  1886. 

25.  Suit  for  rescission  of — Fraud — Evidence. 

See  SALE  OF  LANDS,  14. 

26.  Hiring  and  service — Clerk — Moviey  paid  out — Prescription, 

B.  brought  action  against  Y.  and  others,  the  heirs  of  D.  J>,  Y.,  for  services 
done  as  clerk  to  the  executor  of  D.  D.  Y.'s  will,  in  administering  the  estate  and 
for  money  paid  and  laid  out  for  estate. 

Pleas :  That  all  demands  for  salary  were  prescribed,  by  two  years  under 
C.  C.  of  L.  C.  Art.  2261,  and  all  sums  advanced  to  estate  and  paid  for  and  on 
aoooont  of  it  by  five  years  under  C.  C.  Art.  2260,  par.  6.  2.  That  the  executor, 
who  received  $400  p.  a.  under  the  will  had  no  right  to  employ  a  clerk  at  expense 
of  estate  to  do  the  work  thereof,  and  B.'s  work  was  done  for  executor,  against 
whom  alone  he  had  a  claim. 

Held,  by  Superior  Court  for  Lower  Canada,  that  the  only  prescription 
for  yearly  salary  was  that  of  5  years,  under  Art.  2260,  s.  6,  while  that  of  80  years 
alone  was  applicable  to  claim  for  moneys  laid  out  for  estate.  That  the 
general  powers  of  an  executor  include  the  engagement  of  clerks  to  keep 
the  books  of  the  estate  and  to  carry  on  its  affairs  (C.  C.  914) ;  and  f^  1,754 
was  awarded  to  B.  - 

In  appeal  the  holdings  of  the  Superior,  Court  upon  the  several  questions 
of  Uw  were  afi&rmed,  but  the  action  was  dismissed  (Tessier  and  Cross  J  J., 
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diflaenting)i  on  the  grotui^  that  there  wm  evidence  that  R  had  a^need  to  aooept 
9400  p,  a.  and  had  heen  paid  that  aum. 

On  aiqpeal  to  the  8iipieme  Cofort,  Hddy  that  the  judgment  of -the  Court  of 
Qneen'a  Bench  lor  L.  G.  ahonld  be  reveraed,  and  that  of  4die  Snperior  Court 
Yaried  bgr  inoreaaing  the  amonat  awarded  B.  to  16,607. 

Sttlivay  t.  Tomig.— 16th  NoTember,  1885. 

27.  Petition  of  Right — Intercolonial  Railway  contract — 31  V. 
c.  IS,  8. 18 — Certiilcate  of  engineer  a  condition  precedent  to 
recover  money  for  extra  work — Forfeiture  and  penalty 
clauses, 

The  anppIiantB  agreed,  by  contracts  under  seal,  dated  25th  May,  1870,  with 
the  Intercolonial  Railway  Commisaionera  (authoriaed  by  81  V.  c.  18)  to  build, 
construct  and  complete  sections  three  and  six  of  the  railway  for  a  lump  sum 
for  section  three  of  f^462,444,  and  for  section  aiz  of  $456,946.48.  The  contract 
provided,  inter  alia,  that  it  ahonld  be  distinctly  understood,  intended,  and 
agreed  that  the  said  lump  sum  should  be  the  price  of,  and  be  held  to  be  full 
compensation  for,  all  works  emlnraced  in  or  contemplated  by  the  said  contract, 
or  which  might  be  required  in  virtue  of  any  of  ita  provisions  or  by-laws,  and 
the  contractors  should  not,  upon  any  pretext  whatever,  be  entitled,  by  reason 
of  any  change,  alteration  or  addition  made  in  or  to  such  works,  or  in  said  plana 
or  specifications,  or  by  reason  of  the  exercise  of  any  of  the  powers  vested 
in  the  Governor  in  Council  by  the  said  Act  intituled,  "  An  Act  respecting  the 
Construction  cf  the  Intercolonial  Bailway,"  or  in  the  commissioners  or 
engineers  by  the  said  contract  or  by  law,  to  claim  or  demand  any  further  sum 
for  extra  work,  or  as  damages  or  otherwise,  the  contractors  thereby  expressly 
waiving  and  abandoning  all  and  every  such  claim  or  pretension,  to  all  intents 
and  purposes  whatsoevier,  except  as  provided  in  the  fourth  section  of  the 
contract  relating  to  alteration  in  the  grade  or  line  of  location ;  and  that 
the  said  contract  and  the  satd'speoifioatton  should  be  in  all  respects  subject  to 
the  provisions  of  81  Y.  c.  18,  that  the  works  embraced  in  the  contracts  should 
be  fully  and  entirely  complete  in  every  particular  and  given  up  under  final 
oenaficates  and  to  the  satisfaction  <^  the  engineera,  on  the  Ist  of  July,  1671 
(time  being  declared  to  be  material  and  of  the  esaence  of  the  contract),  and  in 
default  of  such  completion  contractors  should  forfeit  all  right,  claim,  Ac, 
to  money  due  or  percentage  agreed  to  be  retained,  and  to  pay  as  liquidated 
damagea  $2,000  for  each  and  every  week  for  the  time  the  work  might  remain 
uncompleted ;  that  the  commissioners  upon  giving  seven  clear  days'  notice,  if 
the  works  were  not  progressing  so  as  to  ensure  their  completion  within  the 
time  stipulated  or  in  accordance  with  the  contract,  had  power  to  take  the 
works  out  of  the  hands  of  the  contractors  and  complete  the  works  at  their 
expense ;  in  such  case  the  contractors  were  to  forfeit  all  right  to  money  due  on 
the  works  and  to  the  percentage  returned.  The  work  was  taken  out  of  the 
hands  of  the  contractors  for  not  having  been  satisfactorily  proceeded  with. 

Heldy  affirming  the  judgment  of  the  Exchequer  Court  on  a  petition  of  right 
filed  by  contractors,  Foumier  and  Henry,  JJ.,  dissenting,    Ist.  That  by  their 
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oonftmott  tiie  stappllanto  Md  iruir«dmll  oHilm.  t&i  pttymant  of  estoa  work.    2acw 

That  the  oontraeton  not  having  prefioasly  obtained,  or  bean  entitled  to,  a 

certificate  from  the  chief  engineer,  as  provided  by  81  V.  o.  18,  a.  18,  for  or  on 

aoeonnt  of  the  money  which  they  claimed,  the  petition  of  the  suppliants  waa 

properly  dismissed.     Srd.  Under  the  terms  of  the  contract,  the  work  not 

having  been  completed  within  the  time  stipolated,  or  in  accordance  with  the 

contract,  the  commissioners  had  the  power  to  take  the  contract  out  of  the 

hands  of  the  contractors  and  charge  them  with  the  extra  cost  of  completing  the 

same,  but  that  in  making  np  that  amount  the  eonrt  below  should  have  deducted 

the  amount  awarded  for  the  value  of  tiie  plant  and  materials  taken  over  from 

the  contractors  by  the  commissioners. 

Bariia^et  t«  The  QuaaiL—ziii.  36. 

28.  Railway  contract — Certificate  of  engineer — Necessity  for^^ 

Laches, 

McC.  et  a{.,  appellants,  entered  into  a  contract  with  McG.,  respondent,  the 
contractor  for  the  construction  of  the  North  Shore  Railway  between  Montreal 
and  Quebec,  to  do  and  perform  certain  works  of  construction  on  a  portion  of 
the  road,  and  by  a  clause  in  his  contract  agreed  **  to  keep  open  at  certain  times 
and  hours  at  his  own  cost  and  expense  the  main  line  for  the  passage  of  traffic 
or  express  trains  run  by  McG.  without  any  charge  to  the  latter ;  *'  but  there 
was  a  proviso  that  "  any  time  occupied,  on  the  ^oad  over  and  above  what  may 
be  required  by  the  hours  hereinbefore  mentioned,  or  any  expense  caused 
thereby  shall  be  paid  by  the  contractor  McG.,  on  a  certificate  to  that  effect 
.   signed  by  the  superintendent  of  the  contractor." 

On  an  action  brought  by  appellants  against  respondent  for  damages  caused 
by  the  interruption  of  the  work  on  said  road  by  the  passing  of  respondent's 
trains. 

Held,  affirming  the  judgment  of  the  court  below,  that  it  was  the  duty  of 
the  appellants  to  get  the  superintendent's  certificate  within  a  reasonable  time, 
and  not  having  taken  any  steps  to  get  it  until  six  years  after  the  superintend- 
ent had  left  the  respondent's  employment,  the  failure  to  produce  such  certificate 
was  sufficient  ground  for  dismissing  the  appellant's  action. 

MeCarron  y.  McOpeevy. — xiii.  878. 

29.  Sale  of  goods — Delivery — Non-acceptance  by  vendee — Return 

of  goods  to  vendor — Rescission  of  contract — Re-sale. 

See  BALE  OF  GOODS,  17.      • 

30.  Sale  of  lands  by  the  acre — "  More  or  less." 

See  SALE  OF  LANDS.  22. 

31.  ExecrUory  contract — Non-ftdfiZment  of — Action  for  price — 

Temporary  exception — Incidental    demand — Dam^iges — 
Cross-appeol. 

Jxk  March,  1SS8,  B.  contracted  with  C.  et  al.,  for  the  delivery  of  an  engine 
in  accordance  with  the  Herreshoff  system  to  be  placed  in  the  yacht  *'  Ninie  '* 


152 

Contract — Continued, 

.  then  in  oonne  of  oonatrnotion.  The  engine  was  built,  placed  in  the  yacht,  and 
upon  trial  was  found  defective*  On  the  Slat  August,  G.  et  al.  took  out  a  iaisie 
caruervatoire  of  the  yacht  **Kinie,"  and  claimed  1^2,199.87  for  the  work  and 
materials  furnished.  B.  petitioned  to  annul  the  attachment  and  pleaded  that 
the  amount  was  not  yet  due,  as  G.  et  al.  had  not  performed  their  contract,  and 
by  incidental  demand  claimed  a  large  amount.  After  various  proceedings  the 
sairie  eowtervataire  was  abandoned,  and  the  Gourt  of  Queen's  Bench,  on  an 
appeal  from  the  judgment  of  the  Superior  Gourt  in  favour  of  B.,  both  on  the 
principal  action  and  incidental  demand,  ordered  that  experts  be  named  to 
ascertain  whether  the  engine  was  built  in  accordance  with  the  contract  and 
report  on  the  defects.  A  report  was  made  by  which  it  was  declared  that  G. 
et  aVt  contract  was  not  carried  out,  and  that  work  and  materials  of  the  value 
of  9225  was  still  necessary  to  complete  the  contract. 

On  motion  to  homologate  the  experts'  report,  the  Superior  Court  was  again 
called  upon  to  adjudicate  upon  the  merits  of  the  demand  in  chief  and  of  the 
incidental  demand,  and  that  court  held  that  as  G.  et  al.  had  not  built  an 
engine  as  covenanted  by  them,  B's  plea  should  be  maintained,  but  as  to  the 
incidental  demand  held  the  evidence  insufficient  to  warrant  a  judgment  ifi 
favour  of  B.  On  appeal  to  the  Gourt  of  Queen's  Bench,  that  court,  taking  into 
consideration  the  fact  that  the  yacht  *'  Ninie  '*  had,  since  the  institution  of 
the  action,  been  sold  in  another  suit  at  the  instance  of  one  of  B.'s  creditors 
and  purchased  by  C.  et  a|.,  the  proceeds  being  deposited  in  court  to  be  dis- 
tributed amongst  B.'s  creditors,  credited  B.  with  9225  necessary  to  complete 
the  engine,  allowed  9750  damages  on  B.'s  incidental  demand,  and  gave  judgment 
in  favour  of  G.  et  at,  for  the  balance,  viz. ,  91,225  with  costs. 

The  fact  of  the  sale  and  purchase  of  the  yacht  subsequent  to  the  institu- 
tion of  the  action  did  not  appear  on  the  pleadings. 

On  appeal  to  the  Supreme  Gourt  of  Ganada  and  cross-appeal  as  to  amount 
allowed  on  incidental  demand  by  Gourt  of  Queen's  Bench,  it  was : — 

Held,  reversing  the  judgment  of  the  Gourt  of  Queen's  Bench,  Sir  W.  J. 
Bitchie,  O.J.,  and  Taschereau,  J.,  dissenting,  that  as  it  was  shown  that  at  the 
time  of  the  institution  of  G.  et  aUi  action,  it  was  through  faulty  construction 
that  the  engine  and  machinery  therewith  connected  could  not  work  according 
'to  the  Herreshoff  system,  on  which  system  G.  et  al.  covenanted  to  build  it,  their 
Action  was  premature. 

Held,  also,  that  the  evidence  in  the  case  fully  warranted  the  9750  allowed 
by  the  Gourt  of  Queen's  Bench  on  B.'s  incidental  demand,  and  therefore  he 
was  entitled  to  a  judgment  for  that  amount  on  said  incidental  demand  with 
•costs. 

Taschereau,  J.,  was  of  opinion,  on  cross-appeal,  that  B.  's  incidental  demand 
should  have  been  dismissed  with  costs. 

Bender  y.  Carrier,  et  al.—xv.  19. 
32.  Failure  of  consideration — Impossibility  of  perfonnance. 

When  one  contracts  to  do  work  for  another,  the  preparation  for  which 
involves  outlay  and  expense,  a  corresponding  agreement,  in  the  absence  of  any 
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express  provision,  will  be  implied  on  the  part  of  the  person  with  whom  he 
oontraots  to  furnish  the  work;  bat  no  saoh  implication  will  be  made  where, 
from  circumstances  known  to,  and  in  the  contemplation  of,  both  parties  at  the 
date  of  the  aipreement  to  do  the  work  it  was,  and  continued  to  be  beyond,  the 
power  of  the  party  to  carry  out  such  implied  agreement.  Henry,  J.,  dis- 
senting. 

MeKeima  t.  MoNamee.— xv.  311. 

33.  RaUvxiy  company — Agreement  with  municipal  corporation'— r 

Conditiona — Performance  of, 

A  municipal  corporation  entered  into  an  agreement  with  a  railway  com- 
pany by  which  the  latter  was  to  receiTe  a  bonus  on  certain  conditions,  one  of 
which  was  that  the  company  **  should  construct  at  or  near  the  corner  of 
Colbome  and  William  streets  (in  Toronto)  a  freight  and  passenger  station  with 
all  necessary  accommodation,  connected  by  switches,  sidings,  or  otherwise 
with  said  road "  upon  the  council  of  the  town  passing  a  by-IaW  granting  a 
necessary  right  of  way. 

Held,  1.  That  such  condition  was  not  complied  with  by  the  erection  of  a 
station  building  not  used,  nor  intended  to  be  used,  and  for  which  proper 
officers,  such  as  statimx  master,  ticket  agent,  etc.,  were  not  appointed.  Strong, 
J.,  dissenting. 

2.  Per  Strong,  J.,  that  the  condition  only  called  for  the  construction  of  a 
building  with  the  required  accotaimodation  and  connections,  and  did  not 
amount  to  a  covenant  to  run  the  trains  to  such  station  or  make  any  other  use 
of  it. 

8.  The  words  "  all  neoessary  accommodation,"  in  the  condition,  required 
that  grounds  and  yards  sufficient  for  freight  and  passenger  traffic  in  case  the 
station  were  used  should  be  provided. 

Biokford  t.  The  Town  of  Chatham.— xvi.  235. 
And  $ee  BAJLWATS  AND  BAIL  WAY  COMPANIES,  42. 

34.  Railvxiy  Co. — Ca/rriage  of  goods — Liability  for  negligence — 

TraTisit — Connecting  lines. 

One  of  the  conditions  in  a  contract  by  the  G.  T.  B.  Co.  to  carry  goods 
from  Toronto  to  Portage  la  Prairie,  Man.,  a  place  beyond  the  terminus  of 
their  line,  provided  that  the  company  "  should  not  be  responsible  for  any  loss, 
misdelivery,  damage  or  detention  that  might  happen  to  goods  sent  by  them, 
if  such  loss,  mis-delivery,  damage  or  detention  occurred  after  said  goods 
arrived  at  the  stations  or  places  on  their  line  nearest  to  the  points  or  places 
which  they  were  consigned  to,  or  beyond  their  said  limits." 

Held,  that  this  condition  would  not  relieve  the  company  from  liability  for 
loss  or  damage  occurring  during  the  transit,  even  if  such  loss  occurred  beyond 
the  limits  of  the  company*s  own  line. 

Held,  per  Strong  and  Taschereau,  JJ.,  that  the  loss  having  occurred  after 
the  transit  was  over,  and  the  goods  delivered  at  Portage  la  Prairie,  and  the 
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liability  of  tiie  oMrrien  liATiii^  oeAMd,  thit  oonditloii  reduood  the  OMiteftot  to 
oae  of  mere  bailment  ae  eoon  ae  the  goode  were  delivered,  and  abo  eamnpted 
the  oompaDy  from  liability  as  warehomeemew,  and  the  goods  -were  from  that 
time  in  enstody  of  the  company  on  whose  line  Portage  la  Prmizie  vmm  siteate* 
as  bailees  forthe  shipper.    (Fonmier  and  Gwynna,  JJ.,  dissenting.) 

Orand  Trunk  RaUway  Co.  t.  M aoMIlUB*—- xvi.  543. 
See  BAILWA.YS  AND  RAILWAY  COMPANIES,  48. 

35.  Claim  against  the  Government — Certificate  of  engineer — C&nr- 

dition  precedent — Arbitration — 31  V.  c.  IS — Costa. 

S.  et  aL,  made  a  contract  with  Her  Majesty  the  Qneen,  represented  by  the 
Minister  of  Pablic  Works,  for  the  construction  of  a  bridge  for  a  lamp  sum. 
After,  the  completion  of  the  bridge  a  final  estimate  was  given  by  the  chief 
engineer,  and  payment  thereof  made,  bat  S,  et  oL  preferred  a  claim  for  the  valne 
of  work,  not  inciaded  in  snch  final  estimate,  alleged  to havebeen  done  in  the 
oonstraotion  of  the  bridge,  and  caused  by  changes  and  alterations  ordered  by 
the  chief  engineer  of  so  radical  a  nature  as  to  create,  according  to  the  conten- 
tion of  the  claimants,  a  new  contract  between  the  parties. 

Held, reversing  the  judgment  of  Henry,  J.,  ii^  the  Exchequer,  {See  1  Exch. 
C.  Reports  801.)  Fournier,  J.,  dissenting,  that  the  engineer  ooold  not  make 
a  new  contract  binding  on  the  crown  ;  that  the  claim  came  within  the  original 
contract  and  the  provisions  thereof  whiph  made  the  certificate  of  the  engineer 
a  condition  precedent  to  recovery,  and  such  certificate  not  having  been  obtain- 
ed, the  claim  must  be  dismissed. 

The  crown  having  referred  the  claim  to  arbitration  instead  of  insisting 
tbronghont  on  its  strict  legal  rights,  no  costs  were  allowed. 

The  Qaoen  t.  Btam.— xvii.  118. 

36.  Foreign  corporation — Telegraph  com/pany — Doing  business  in 

Canada — Exclusive   right  —  Contract  for — Restraint  of 
trade — Pvhlic  interest 

In  1869  the  E.  &  N.  A.  Ry.  Co.,  owning  the  road  from  St.  John,  N.  B., 
westward  to  the  United  States  boundary,  made  an  agreement  with  the  W.  U. 
Tel.  Co.,  giving  the  latter  the  exclusive  right  for  99  years  to  construct  and 
operate  a  line  of  telegraph  over  its  road.  In  1876,  a  mortgage  on  the  road  was 
foreclosed  and  the  road  itself  sold  under  decree  of  the  Equity  Court  of  New 
Brunswick  to  the  St.  J.  &  M.  Ry.  Co.,  which  company,  in  1888,  leased  it  to  the 
N.  B.  Ry.  Co.  for  a  term  of  999  years.  The  telegraph  line  was  constructed  ^by 
the  W.  U.  Tel.  Co.  under  the  said  agreement,  and  -has  been  continued  ever 
since  without  any  new  agreement  being  made  with  the  St.  J.  <ft  M.  Ry.  Co.  or 
the  N.  B.  Ry.  Co.  The  W.  U.  Tel.  Co.  is  an  American  company,  incorporated 
by  the  State  of  New  York,  for  the  purpose  of  constructing  and  operating 
telegraph  lines  in  the  State.  Its  charter  neither  allows  it  to  engage,  or 
prohibits  it  from  engaging,  in  business  oatside  of  the  State.  In  1888,  the  C« 
P.  Ry.  Co.  completed  a  road  from  Montreal  to  St.  John,  a  portion  of  it  having 
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Tusadaf^  powers  over  the  line  of  the  N.  B.  Bgr.  Co.,  on  trliiob  the  W.  tJ.  TeL 
Go.  hftd  oonetnioted  its  telegraph  liite.  the  >N,  B.  By.  Co.  huTiiig  given 
permiMion  to  the  0.  P.  R.  %o  oonetruet  Enother  tdegtUph  line  over  the  «ame 
road,  the  W.  XT.  Tel.  Co.  applied  for  and  obtained  an  injunction  to  pcievent  ita 
being  boilt.  On  appeal  to  the  Sapreme  Court  of  Canada  from  the  decree  of 
the  £qait|r  Court  granting  the  injunction. 

Held,  1.  That  the  agreement  made  in  1869  between  the  E.  A  N.  A.  By. 
Co.  is  binding  on  the  present  owners  of  the  road. 

2.  That  the  contract  made  with  the  W.  U.  Tel.  Co.  was  consistent  >¥ith. 
the  porpose  of  its  corporation,  and  not  prohibited  by  its  charter  nor  by  thfr 
local  laws  of  New  Brunswick,  and  its  right  to  enter  into  such  a  contract  and 
carry  on  the  business  provided  for  thereby  is  a  right  recognized  by  the  comity 
of  nations. 

8.  The  exolasive  right  granted  to  the'W.  17.  Tet.  Co.  does  not  avoid  th» 
contract  as  being  against  public  policy,  nor  as  being  a  contract  in  restraint  of 
trade. 

Held,|y«rGwynne,  J.,  dissenting,  that  the  comity  of  nations  does  not  reqniro 
the  courts  of  this  country  to  enforce,  in  favor  of  a  foreign  corporation,  a  con-^ 
tract  depriving  a  railway  company  in  Canada  of  the  right  to  permit  a  domestio 
corporation,  created  for  the  purpose  of  erecting  telegraph  lines  in  the  Dominion 
to  erect  such  a  line  upon  its  land,  and  deprivin^j  it  of  the  right  to  construct  9^ 
telegraph  line  upon  its  own  land. 

Canadian  Paeiflc  Ry.  Co.  t.  Western  Union  Tel.  Co.— zvii.  151. 
3Y.  Relating  to  interest  in  land — Part  performance. 

See  STATUTE  OF  FBAUD8. 

88.  PtMic  work — Claim  for  extra  and  additional  work  done  oti- 
Intercolonial  Railway — 31  V,  c.  IS,  88,  16, 17,  18,  and  ST 
V.  c,  15 — Change  of  chief  engineer  before  final  certificate 
given — Referen,ce  of  suppliant's  claim  to  engineer — Report 
(w  certificate  by  chief  engineer*  recommending  payment  of 
a  certain  sum^— Effect  of — Approval  by  Com/missioner  or 
Minister  necessary. 

In  1879  the  respondent  filed  a  petition  of  right  for  the  sum  of  $608,000 
for  extra  work  and  damages  arising  out  of  his  contract  for  the  construction  of 
flection  18  of  the  Intercolonial  Bail  way  without  having  obtained  a  final 
certificate  from  F.,  who  held  at  the  time  the  position  of  Chief  Engineer.  In 
1880,  F.  having  resigned,  F.  S.  was  appointed  Chief  Engineer  of  the  Inter- 
colonial Bail  way  and  investigated,  amongst  others,  the  respondent's  claim,  and 
xteported  a  balance  in  his  favor  of  $120,871.  Thereupon  the  respondent 
atnended  his  petition  and  made  a  speoial  claim  for  the  $iao;S7I,  alleging  that 
F.  8.'s  report  or  certificate  was  a  final  dosing  certificate  within  the  meaning 
of  the  contract,  which  question  waa  submitted  for  the  opinion  of  the  court  by 
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special  ca96.  This  report  was  never  approved  of  by  the  Intercolonial  Bailwiky 
CommisBlonerB  or  by  the  Minister  of  Railways  and  Canals  nnder  81  Vio. 
c  13,  s.  18.  The  Exchequer  Court,  Fonrnier,  J.,  presiding,  held  that  the 
suppliant  was  entitled  to  recover  on  the  certifloate  of  F.  8.  On  appeal  to  the 
Supreme  Court  of  Canada, 

Held,  reversing  the  judgment  of  the  Exchequer  Court,  1st,  ^per  Ritchie, 
C.  J.  and  O Wynne,  J.,  that  the  report  of  F.  8.,  assuming  him  to  have  been  the 
Chief  Engineer  to  give  the  final  certificate  under  the  contract,  cannot  be 
construed  to  be  a  certificate  of  the  Chief  Engineer,  which  does  or  can  entitle 
the  contriustor  to  recover  any  sum  as  remaining  due  and  payable  to  him  under 
the  terms  of  his  contract,  nor  can  any  legal  claim  whatever  against  the 
Government  be  founded  thereon. 

2nd,  per  Ritchie,  C.  J.,  that  the  contractor  was  not  entitled  to  be  paid 
4).nything  until  the  final  certificate  of  the  Chief  Engineer  was  approved  of  by 
the  Commissioners  or  Minister  of  Railways  and  Canals,  31  V.  c.  13  s.  18  and 
37  V.  c.  16 ;  Jonet  v.  The  Queen,  7  Can.  8.  C.  R.  570. 

3rd,  per  Patterson,  J.,  that  although  F.  8.  was  duly  appointed  Chief 
Engineer  of  the  Intercolonial  Railway,  and  his  report  may  be  held  to  be  the 
final  and  dosing  certificate  to  which  the  suppliant  was  entitled  under  the 
eleventh  clause  of  the  contract,  yet  as  it  is  provided  by  the  fourth  clause  of  the 
contract  that  any  allowance  for  increased  work  is  to  be  decided  by  the  Com- 
missioners and  not  by  the  engineer,  the  suppliant  is  not  entitled  to  recover  on 
F.  S.'s  certificate. 

Per  Strong  and  Taschereau,  J  J.,  (dissenting),  that  F.  8.  was  the  Chief 
Engineer  and  as  such  had  power  under  the  eleventh  clause  of  the  contract  to 
deal  with  the  suppliant^s  claim  and  that  his  report  was  '*a  final  closing 
certificate  '*  entitling  the  respondent  to  the  amount  found  by  the  Exchequer 
Court  on  the  case  submitted. 

Per  Strong,  Taschereau  and  Patterson,  JJ.,  that  the  office  of  Commissioners 
having  been  abolished  by  87  Y.  c.  15,  and  their  duties  and  powers  trans- 
ferred generally  to  the  Minister  of  Railways  and  Canals,  the  approval  of  the 
certificate  was  not  a  condition  precedent  to  entitle  the  suppliant  to  claim  the 
amount  awarded  to  him  by  the  final  certificate  of  the  Chief  Engineer. 

The  Qaeen  t.  MeOreevy.— xviii.  871. 

S9.  Public  work — Suh-contract — E7igineer*8  certificate — Condition 
precedent. 

• 

A  sub-contract  for  the  construction  of  a  part  of  the  North  Shore  Railway 
provided  inter  aha  that,  "the  said  work  shall,  in  all  particulars,  be  made  to 
conform  to  the  plans,  specifications  and  directions  of  the  party  of  the  second 
part,  and  of  his  Engineer,  by  whose  classifications,  measurements  and  calcula- 
tions, the  quantities  and  amounts  of  the  several  kinds  of  work  performed  under 
this  contract  shall  be  determined,  and  who  shall  have  full  power  to  reject  and 
condemn  all  work  or  materials  which,  in  his  opinion,  do  not  conform  fo  the 
spirit  of  this  agreement,  and  who  shall  decide  every  question  which  may  or 
can  arise  between  the  parties  relative  to  the  execution  thereof,  and  his  decision 
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shall  be  oonolosive  and  binding  upon  both  parties  hereto.  The  aforesaid  party- 
of  the  seoond  part  hereby  af^rees,  and  binds  himself,  that  upon  the  certificates 
of  his  Engineer,  that  the  work  contemplated  to  be  done  under  this  contract 
has  been  folly  completed  by  the  party  of  the  first  part,  he  will  pay  said  party 
of  the  first  part  for  the  performance  of  the  same  in  full,  for  materials  and 
workmanriiip.  It  is  further  agreed,  by  the  party  of  the  seoond  part,  that* 
estimates  shall  be  made  daring  the  progress  of  the  work  on  or  aboat  the  first 
of  each  month,  and  that  payments  shall  be  made  by  second  party  upon  the 
estimate  and  certificate  of  his  engineer,  to  the  party  of  the  first  part,  on  or 
before  the  20th  day  of  each  month,  for  the  amount  and  value  of  work  done, 
and  materials  furnished  during  the  previous  month,  ten  per  cent,  being 
deducted  and  retained  by  the  party  of  the  second  part  until  the  final  completion* 
of  the  work  embraced  in  this  contract,  when  all  sums  due  the  party  of  the  first 
part  shall  be  fully  paid,  and  this  contract  considered  cancelled." 

Upon  completion  of  the  contract  the  engineer  made  a  final  estimate  fixing 
the  value  of  the  work  done  by  the  sub-contractor  at  979,142.66,  and  after 
deducting  the  money  paid  to  and  received  by  the  sub-contractor,  and  a  clerical 
error  appearing  on  the  face  of  the  certificate,  a  sum  of  94,187.32  remained  due 
to  the  sub-contractor. 

Upon  an  action  brought  by  the  sub-contractor  to  recover  the  sum  of 
936,312.12,  the  Superior  Court,  whose  judgment  was  affirmed  by  the  Court  of 
Queen's  Bench,  granted  the  plaintifi  the  amount  of  $4,187.32  with  interest  and 
costs.    On  appeal  to  the  Supreme  Court : 

Held,  affirming  the  judgment  of  the  court  below,  that  the  estimate  as- 
given  by  the  engineer  was  substantially  such  a  certificate  as  the  contract  con- 
templated, but  if  not  the  plaintiff  must  fail  as  a  final  certificate  of  the  engineer 
was  a  condition  precedent  to  his  right  to  recover. 

I  Guilbaolt  y.  McGreeTy.— zviii.  609. 

40.  Construction  of — Employment  of  Physician  by  board  of  health 
— Attendance  upon  small-pox  patients  for  the  season — 
Dismissal — Form  of  remedy. 

See  MUNICIPAL  CORPORATION,  14. 

41.  Railway  Company — Contract  to  carry  passenger — Special 
Contract — Reduced  fare — Notice  of  conditions — Negligence- 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  58. 

42.  Public  work — Sub-contract — Rescission — QvAxntum  meruit — 
Arbitration. 

See  ARBITRATION  AND  AWARD,  23. 

43.  Of  sale — Particular  chattel — Representation. 

See  SALE  OF  GOODS,  20.      . 
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44.  Special — Common  Carrier — Exemption  from  liability-^-Baggage 
"  at  owners  risk  against  all  casualties." 

See  CARBI£B8,  5. 

48.  Master  and  Servant— Agreement  for  service — Construction  of — 
Arbitrary  right  of    dismissal — Forfeiture  of    property. — 

See  MASTEB  AND  SERVANT.  2. 

46.  Suretyship — Endorsement  of  Tvote — Right  to  com/mission  for 

endorsing — Consideration. 

M.,  by  A|9reement  in  writinR,  agreed  to  beoome  sarety  for  MoD.  A  8.  by 
endoning  their  promissory  note,  and  McD.  A  S.  on  their  part  agreed  to 
transfer  oertain  property  to  M.  as  seoarity,  to  do  everything  necessary  to  be 
done  to  realise  snob  seoorities,  to  protect  M.  against  any  loss  or  ezpeoee  in 
regard  thereto,  or  in  connection  with  the  note,  to  pay  him  a  commission  for 
endorsing,  and  to  retire  said  note  within  eix  months  from  the  date  of  the 
agreement.  The  note  was  made  and  endorsed  and  the  secorities  transferred, 
bat  McD.  A  S.  were  nnable  to  discount  it  at  the  bank  where  it  was  made 
payable,  and  having  afterwards  quarrelled  with  each  other  the  note  was  never 
used.    In  an  action  by  M.  for  his  commission : 

Held,  affirming  the  decision  of  the  Court  of  Appeal  for  Ontario,  Tasche- 
reau  and  Gwynne,  JJ.,  dissenting,  that  M.  having  done  everything  on  his  part 
to  be  done  to  earn  his  commission,  and  having  had  no  control  over  the  note 
after  he  endorsed  it,  and  being  in  no  way  responsible  for  the  failure  to  discount 
it,  was  entitled  to  the  commission. 

MoDonald  t.  Muiiiiiig.—xix.  119. 

47.  Damages  to  property  from  works  execvied  on  Government  rail- 

way — Parol  undertaking  to  iTidemnify  owners  for  costs  of 
repairs  by  ofjicer  of  the  Crown — Effect  of 

Held,  affirming  the  judgment  of  the  Exchequer  Court,  that  where  by 
certain  work  done  by  the  Government  Bailway  authorities  in  the  city  of  St. 
John  the  pipes  for  the  water  supply  of  the  city  were  interfered  with,  claimants 
were  entitled  to  recover  for  the  cost  reasonably  and  properly  incurred  by  their 
engineer  in  good  faith,  to  restore  their  property  to  its  former  safe  and 
servicable  condition,  under  an  arrangement  made  with  the  Chief  Engineer 
of  the  Government  railway,  and  upon  his  undertaking  to  indemnify  the 
claimants  for  the  cost  of  the  said  work.  Strong  and  Gwynne,  J  J.,  dissenting 
on  the  ground  that  the  Chief  Engineer  had  no  authority  to  bind  the  Crown 
to  pay  damages  beyond  any  injury  done. 

The  Queen  v.  The  St.  John  Water  CominiMionen.^ziz.  125. 


159 

Contract —  Continued, 

41k  Manieysentruated  for  inve^meni — Condition  precedent — Phe^- 
aaripiianr^-^Art.  2S&1  C.G. — Transfer—^PTite'nom. 

H.  having  fundi  belonging  to  one  T.  J.  C.  for  investment,  agreed  to 
UKPBst  them  witt&  M«  of  Winnipeg  in  a  certain  land  apeculation,  and  after 
eoarseepondenoe  accepted  and  paid  M.'s  draft  for  %%d>15,  mentioning  in  the 
lattec  Boliiying  M.  of  the  acceptance  of  the  draft  the  andentaading  H.  had 
at  to  the  share  he  was  to  get  and  adding:  "I  also  assmne  that  the 
lands  are  properly,  conveyed,  and  the  fall  conditions  of  the  proepeotos  carried 
oat,  and  if  not,  that  money  wUl  be  at  once  ref onded. "  The  lands  were  never 
properly  conveyed  and  the  ^nditions  of  the  piospeotas  never  carried  oat. 
T.  J.  C.  tcansf erred  soum  aeing  j^riWthis  claim  to  the  platntiff  who  hroaght  an 
action  against  M.  for  the  amoont  of  the  draft. 

Held,  affirming  the  judgment  of  the  Superior  Court  fbr  L.  C.  and  the 
Court  of  Q.  B.  for  L.  C.  (appeal  side)^  (1.)  That  the  action  being  for  the 
recovery  of  a  sum  of  money  entrusted  to  the  defendant  for  a  special  purpose, 
Uie  prescription  of  two  years  did  not  apply. — Art.  3262  C.  C.  (2.)  That  the 
conditions  upon  which  the  money  had  been  advanced  were  conditions  pre- 
cedent and  not  having  been  fulfilled,  M.  was  bound  to  refund  the  money.  (8.) 
That  the  transfer  aout  teitig  priv/ ot  the  claim  to  plaintiff  had  been  admitted 
by  M.,  and  the  plaintiff,  even  if  considered  as  a  prSte-nom,  had  a  sufficient 
legal  interest  to  bring  the  present  action. 

Hoodie  Y.  Jones.— ziz.  266. 
4i9.  Constrwction  of  raUvm/ — Bond-*— Condition — Mutuality. 

H.  tendered  for  the  construction  of  a  line  of  railway  pursuant  to  an 
advertisement  for  tenders,  and  his  offer  was  conditionally  accepted.  At  the 
same  time  H.  executed  a  bond  reciting  the  fact  of  the  tender  and  conditioned, 
within  four  days,  to  provide  two  aocep cable  sureties  and  deposit  5  per  cent  of 
the  amount  of  his  tender  in  the  Bank  of  Montreal,  and  also  to  execute  all 
necessary  agreements  for  the  commencement  and  completion  of  the  work  by 
specified  dates,  and  the  prosecution  thereof  until  bompleted.  These  conditions 
were  not  performed  and  the  contract  was  eventually  given  to  other  persons. 
In  an  action  against  H.  on  the  bond  : 

Held,  affirming  the  judgment  of  the  Court  of  Appeal  for  Ontario,  that  the 
agreement  made  by  the  bond  was  unilateral ;  that  the  railway  company  was 
under  no  obligation  to  accept  the  sureties  offered  or  to  give  H.  the  contract ; 
that  the  bond  and  the  agreement  for  the  construction  of  the  work  were  to  be 
contemporaneous  acts,  and  as  no  such  agreement  was  entered  into  H.  was  not 
liable  on  the  bond. 

The  BFantford,  Waterloo  and  L&ke  Erie  Railway  Co.  v.  Huffman.— xix.  336. 

50.  Sub-Contract  for  mason  work — Quality  of  work — Conversation 
between  the  parties — Claim  for  increased  price. 

See  EVIDENCE,  66. 
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61.   Corporation — Contract  of-^Seal — Performamce — Adoption — 

Municipality  —  By-law  —  Manitoba  Municipal  Act,  188 Ji^ 

8.  111. 

A  corporation  1b  liable  on  an  exeonted  contract  for  the  performance  of 
work  within  the  purposes  for  which  it  was  created,  which  work  it  has  adopted 
and  of  which  it  has  receired  the  benefit,  though  the  contract  was  not  execated 
under  its  corporate  seal,  and  this  applies  to  municipal  as  well  as  other 
corporations.    Bitchie,  C.J.  and  Strong,  J.,  dissenting. 

In  section  111  of  the  Manitoba  Municipal  Act,  1884,  which  provides  that 
municipal  corporations  may  pass  by-laws  in  relation  to  matters  therein 
enumerated,  the  word  "may*'  is  permissive  only  and  does  not  prohibit 
corporations  from  exercising  their  jurisdiction  otherwise  than  by  by-law* 
Bitchie,  C.J.  and  Strong,  J.,  dissenting. 

Beraardin  v.  The  Monioipality  of  Horth  Dafferin.— xix.  581. 

52.  Sale  of  land  or  equity  of  redemption — Matters  for  future 

arrangement — Statute  of  frauds. 

See  SALE  OF  LANDS.  29. 

53.  Engineer's    certificate — Finality    of — Bulk    av/m    contract — 

Deductions — Engineer's  powers — Interest 

In  a  bulk  sum  contract  for  various  works  and  materials  executed,  per- 
formed and  furnished  on  the  Quebec  Harbour  Works,  the  contractors  were 
allowed  by  the  final  certificate  of  the  engineers  a  balance  of  $52,011.  The 
contract  contained  the  ordinary  powers  given  in  such  contracts  to  the  engineers 
to  determine  all  points  in  dispute  by  their  final  certificate.  The  work  was 
completed  and  accepted  by  the  commissioners  on  the  11th  October,  1862,  but 
the  certificate  was  only  granted  on  the  4th  February,  1886.  In  an  action 
brought  by  the  contractors  (appellants)  for  $181,241  for  alleged  balance  of 
contract  price  and  extra  work. 

Held,  1.  That  the  certificate  of  the  engineers  was  binding  on  the  parties 
and  could  not  be  set  aside  as  regards  any  matter  coming  within  the  jurisdic 
tion  of  the  engineers,  but  that  the  engineers  had  no  right  to  deduct  any  sum 
from  the  bulk  sum  contract  price  on  account  of  an  alleged  error  in  the  calcula- 
tion of  the  quantities  of  dredging  to  be  done  stated  in  the  specifications  and  the 
quantities  actually  done,  and  therefore  the  certificate  in  this  case  should  be 
corrected  in  that  respect. 

2.  That  interest  could  not  be  computed  from  an  earlier  date  than  from  the 
date  of  the  final  certificate  fixing  the  amount  due  to  the  contractors  under  the 
contract,  viz. ,  4th  February,  1886. 

Strong  and  Gwynne,  JJ.,  were  of  opinion  that  the  certificate  could  have 
been  reformed  as  regards  an  item  for  removal  of  sand  erroneously  paid  for  to 
other  contractors  by  the  commissioners  and  charged  to  the  plaintiffs. 

Peten  v.  The  Qaebeo  Harbour  CSommisBionert.— xix.  685. 
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b^  CoTistructiori  of^Tdephone  service — Tranamiaaion  ofrrveaaage 
— Uae  of  wires. 

The  Bell  Telephone  Co.  carried  on  the  business ,  of  executing  orders  by 
telephone  for  messenger  boys,  cabs,  etc.,  which  it  sold  to  the  Elec.  Deep.  Co., 
agreeing  among  other  things  not  to  transmit  or  give,  in  any  manner,  directly 
or  indirectly,  any  orders  for  messengers,  cabs,  etc.,  to  any  person  ox  persons, 
company  or  corporation,  except  to  the  Elec.  Deep.  Co.  The  Q.  N.  W.  Tel.  Co. 
afterwards  established  a  messenger  service  for  the  purposes  of  which  the  wire» 
of  the  Telephone  Co.  were  used.  In  an  action  for  breach  of  the  agreement  with 
the  Elec.  Deep.  Co.  and  for  an  injunction  to  restrain  the  Telephone  Co.  from 
allowing  their  wires  to  be  used  for  giving  orders  for  messengers,  etc. 

Held,  Ritchie,  C.  J.,  doubting,  that  the  Telephone  Co.,  being  ignorant  of  the 
nature  of  communications  sent  over  their  wires  by  subscribers,  did  nd* 
"  transmit"  such  orders  within  the  meaning  of  the  agreement ;  that  the  use  of 
the  wires  by  subscribers  could  not  be  restricted ;  and  that  the  Telephone  Co. 
was  under  no  obligation,  even  if  it  were  possible  to  do  so,  to  take  measures  ta 
ascertain  the  nature  of  all  communications  with  a  view  to  preventing  such 
orders  being  given. 

Eleotrio  Despatoh  Company  of  Toronto  t.  Bell  Telephone  Company 
of  Canada.  — xx.  88. 

55.  For  UJ3e  of  booms — Consideration — Boomage  charges— Estoppel 

by  conduct — Compensation. 

See  ESTOPPEL,  18. 

56.  Deed  of  land — Undisclosed  trust — Deed  in  name  of  third  party 

— Specific  performance — Collusion. 

See  SPECIPIO  PERFORMANCE,  6, 

57.  Bovd — Illegal  consideration — Stifling  prosecution. 

In  an  action  on  a  bond  execnfced  by  J.  to  secure  an  indebtedness  of  L.  to 
plaintiff  bank  the  evidence  showed  that  L.,  who  had  married  an  adopted 
daughter  of  J.,  was  agent  of  the  bank,  and  having  embezzled  the  bank  funda 
the  bond  was  given  in  consideration  of  an  agreement  not  to  prosecute. 

Held,  affirming  the  judgment  of  the  court  below,  that  the  consideration  for 
said  bond  was  illegal  and  J.  was  not  liable  thereon. 

The  People's  Bank  of  Halifax  v.  Johnson.— zz.  541. 

58.  Contract— Carriage  of  mails— Authority  of  P.  M,  G,  to  bind  the 

Crown.— R,  8.  C,  c,  35. 

An  action  will  not  lie  against  the  Crown  for  breach  of  a  contract  for 
carrymg  mails  for  nine  months  at  the  rate  of  (J10,000  a  year,  made  by  parol 
with  the  Postmaster-General  and  accepted  by  the  contractor  by  letter,  not  with- 
stondlng  it  was  partly  performed,  as,  if  a  permanent  contract,  being  for  a 

GAS.  DIG. — 11 
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Iftrger  ■am  than  11,000  it  oonld  not  be  made  without  the  authority  of  an  order 
in  oooncil,  and  if  temporary  it  was  revocable  at  the  will  of  the  Postmaster- 
GeneraL 

Hnmphrej  t.  The  Oo6«ii.^zx.  691. 

69.  For  rescue  of  stranded  tug — Action  by  agents — Salvage. 

See  MARITIME  COURT  OF  ONTARIO.  7. 

60.  Application  for  insurance — Agreement  to  forward — Escrow. 

See  INSURANCE,  MARINE,  88. 

61.  For  exchange  of  lands — Time,  essence  of  contract — Extension 

— Conduct  of  party  seeking  relief. 

See  SPECIFIC  PERFORMANCE,  7. 

62.  Municipal   Corporation — Executory  contract  for  purchase  of 

fire  engine — Necessity  for  by-law. 

See  MUNICIPAL  CORPORATION,  28. 

63.  Of  towage,  authority  to  make. 

See  MARITIME  COURT  OF  ONTARIO,  8. 
AGREEMENT. 
PETITION  OF  RIGHT.  16. 
SALE  OF  GOODS. 
SALE  OF  LANDS. 

Contributory — Right  of  action  against,  in  winding  up  proceedings 
under  the  Imperial  Companies'  Act,  1862. 

See  CORPORATIONS,  16. 

2.  Of  Bank  of  P.E.I.— Liability  of,  under  18th  V.  c.  10,  &  19th  V. 
c.  11,  (P.E.I.) 

See  BANES  AND  BANKING,  7. 

S.  Right  of  set  off  by,  in  action  against 

See  BANES  AND  BANKING,  8. 

4.  Of  joint  stock  company — Subscription  for  stock — Payment  by 
services. 

See  CORPORATIONS,  2. 
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5.  Of  insolvent  Company  who  is  also  creditor,  cannot  set  off 
debt  due  to  him  by  Company — Winding  up — Bank  Act 
R  S.  C.  c.  120. 

See  WINDING  UP,  7. 


ion  by 

Su  GOKPOBATIONS,  5. 
TROVEK. 

Copyright. — Infringernent  of-— Source  of  information — Statutory 
form  of  notice  of — 38  V.  c,  88,  8,  9. 

The  publisher  of  a  work  containing  bio^praphical  sketohes  cannot  copy 
them  from  a  copyrighted  work,  even  where  he  has  applied  to  the  subjects  of 
such  sketches  and  been  referred  to  the  copyrighted  work  therefor. 

In  works  of  this  nature  where  so  much  may  be  taken  by  different  pub- 
lishers from  common  sources  and  the  information  given  must  be  in  the  same 
words,  the  courts  will  be  careful  not  to  restrict  the  right  of  one  publisher  to 
publish  a  work  similar  to  that  of  another,  if  he  obtains  the  information  from 
common  sources  and  does  not,  to  save  himself  labour,  merely  copy  from  the 
work  of  the  other  that  which  has  been  the  result  of  the  latter*s  skill  and 
diligence. 

The  notice  of  copyright  to  be  inserted  in  the  title  page  of  a  copyrighted 
work  is  sufficient  if  it  substantially  follows  the  statutory  form.  Therefore  the 
omission  of  the  words  **  of  Canada  *'  in  such  form  is  not  a  fatal  defect,  and. 
even  if  a  defect,  such  defect  is  removed  by  s.  7,  s-s.  44  of  the  Interpretation  Act. 

Depositing  in  the  office  of  the  Minister  of  Agriculture  copies  of  a  book 
containing  notice  of  copyright  before  the  copyright  has  been  granted  does 'not 
invalidate  the  same  when  granted. 

Gariand  v.  Oemmill— xiv.  821. 

Corporations— PttAZic  Company  under  27  &  28  V,  c,  23 — Share- 
hddere  liabUities. 

Certain  shares  in  a  company  incorporated  by  letters  patent,  issued  under 
27  (fe  28  V.  c.  23,  were  allotted,  by  a  resolution  passed  at  a  special  general 
meeting  of  the  shareholders,  to  themselves,  in  proportion  to  the  number  of 
shares  held  by  them  at  that  time,  at  40  per  cent,  discount,  deducted  from  their 
nominal  value,  and  scrip  issued  for  them  as  fully  paid  up.  G.,  under  this 
arrangement,  was  allotted  nine  shares,  which  were  subsequently  assigned  to 
the  appellant  for  value  as  fully  paid  up.  Appellant  enquired  of  the  secretary 
of  the  company,  who  also  informed  him  that  they  were  fully  paid-up 
shares,  and  he  accepted  them  in  good  faith  as  such,  and  about  a  year  after- 
wards became  a  director  in  the  company.  The  shares  appeared  as  fully  paid 
up  on  the  certificates  of  transfer,  whilst  on  each  counterfoil  in  the  share-book 
the  amount  mentioned  was  '*  Shares,  two,  at  1300 — 9600." 
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Held^  reveKsing  the  judgment  of  the  Court  of  Appeal  for  Ontario,  thai  &. 
person  purchasing  shares  m  good  faith,  without  notice,  from  an  original  share- 
holder under  27  <ft  28  V.  c.  28,  as  shares  fully  paid  up,  is  not  liable  to  an 
execution  creditor  of  the  company  whose  execution  has  been  returned  nuUa 
honat  for  the  amount  unpaid  upon  the  shares.  (Richards,  G.J.,  and  Ritchie,  J. 
dissenting.) 

MoCraken.T*  Molniyre.— i.  479. 

2.  Railway  Company — Mortgage  by,  of  road, 

Se«  RAILWAYS  AND  RAILWAY  COMPANIES.  1. 

3.  Railway  Company — Liability  of,  for  Fraudulent  Shipping  Note 

issued  by  Agent. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  5. 

4.  Want  of  Seal. 

See  INSURANCE,  LIFE,  2. 

5.  Sale  by   Corporation — Attachment — Absent  and  Absconding 

Debtor's  Act  of  Nova  Scotia,  c,  97,  Rev,  Stats,  of  N,  S. — 
Demurrer — Conversion  by  Shenff — Justification  under 
Order  of  Court — SeaL 

One  H.  instituted  proceedings  against  L.  C.  M.  Company,  the  officers  of 
which  resided  in  the  United  States,  hut  which  did  husiness  in  Nova  Scotia 
and,  on  the  2^th  May,  1872,  caused  a  writ  of  attachment  to  be  issued  oat  of 
the  Supreme  Court  at  Amherst,  under  the  Absent  and  Absconding  Debtors 
Act  of  Nova  Scotia,  directed  to  the  appellant,  the  High  Sheriff  of  the  County  of 
Cumberland.  Under  this  writ,  the  appellant  seized  certain  chattels  as  being 
the  chattels  of  the  said  company.  On  the  12th  November,  1872,  an  order  was 
issued  out  of  the  said  court,  directing  the  appellant  to  sell,  and  the  appellant 
did  sell  said  chattels  as  being  of  a  perishable  nature.  On  the  11th  December, 
1874,  a  discontinuance  was  filed  in  the  said  cause  by  H.  On  the  SOth  May, 
1876,  the  respondent  commenced  an  action  against  appellant  for  the  conversion 
of  the  chattels  in  question,  contending  that  the  company,  having  failed  in  its 
operations  and  being  desirous  of  winding  up  its  affairs,  and  being  indebted  to 
him,  had  sold  and  conveyed  to  him  the  said  chattels  by  a  certain  memorandum 
of  sale,  dated  5th  July,  1867,  **  signed  on  behalf  of  the  company ,\  by  one 
'*Hawley,  agent.''  To  this  memorandum  a  seal  was  affixed  which  did  not 
purport  to  be  the  seal  of  the  company.  The  appellant  pleaded  to  the  declara- 
tion, that  he  did  not  convert ;  goods  not  plaintiff's :  not  possessed ;  and  also  a 
special  plea  of  justification,  setting  forth  the  proceedings  by  H.,  and  that  he 
seized  and  sold  the  goods  as  the  goods  of  the  company,  in  obedience  to  the 
attachment  and  order  issued  in  said  proceedings.  The  respondent  replied, 
setting  up  the  discontinuance.  The  appellant  rejoined  that  the  proceedings 
were  not  discontinued,  and  that  the  discontinuance  was  not  filed  till  after  the 
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sale.    He  also  demurred,  on  the  ground  that,  heing  honnd  to  obey  the  order  of 
the  court,  he  oould  not  be  affected  by  the  discontinuance. 

At  the  trial  a  verdict  of  9500  damages  was  rendered  for  respondent.  The 
appellant  obtained  a  rule  niH  to  set  aside  verdict,  and  the  rule  and  demurrer 
were  argued  together.  The  court  below  refused  to  set  aside  the  verdict  and 
gave  judgment  for  plaintiff  on  the  demurrer. 

Held,  that  the  appeal  should  be  allowed ;  that  the  plea  of  justification 
showed  a  sufficient  answer  to  the  declaration ;  that  the  replication  was  bad, 
and  that  the  verdict  must  be  set  aside  and  judgment  be  for  the  defendant  on 
the  demurrer.    • 

Per  Bitchie,  J.,  dissenting. — The  seizing  under  the  attachment,  and  not  the 
sale,  constituted  the  conversion ;  there  was  sufficient  evidence  to  show  that 
the  chattels  in  question  had  been  transferred  by  the  company  to  respondent, 
and  under  s.  15,  c.  54  of  'the  Bevised  Statutes  of  Nova  Scotia,  the  sate  of 
the  chattels  did  not  require  to  be  under  the  corporate  seal  of  the  company. 

Per  Strong,  J. — The  sale,  and  not  the  seizure,  was  the  conversion  com- 
plained of,  and  to  this  the  order  of  the  court  was  a  sufficient  answer. 

SembU,  a  mere  taking  of  the  goods  of  a  third  person  under  a  mesne  attach* 
ment  against  a  defendant  to  keep  them  in  medio  until  the  termination  of  the 
action  is  pot  a  conversion. 

Per  Henry,  J. — The  order  for  the  sale  would  not  have  been  a  justifloation 
for  the  original  levy  on  the  goods,  as  well  as  for  the  sale,  if  they  had  been  the 
property  of  the  respondent,  but  the  evidence  failed  to  show  a  sale  by  the 
.  company  to  the  respondent.  Such  a  sale  would  require  to  be  under  the 
corporate  seal  x>f  the  company,  and  did  not  come  within  the  meaning  of  s. 
15,  c.  53  of  the  Bevised  Statutes  of  Nova  Scotia. 

McLean  v.  Bradley.— ii.  585. 

6.  Shareholder  in  public  company — Action  against  by  creditors 
of  company — Registration  of  certificate — Con.  Stat  C,  c.  63, 
as.  S3,  36. 

In  an  action  brought  by  McE.  under  the  provisions  of  Gon.  Stats.  Can. 
0.  03,  against  K.  etr  a2.,  as  stockholders  of  a  joint  stock  company  incorpor- 
ated under  said  Act,  to  recover  the  amount  of  an  unpaid  judgment  they  had 
obtained  against  the  company,  the  defendants  K  et  aL,  pleaded,  inter  alia, 
that  they  had  paid  up  their  full  shares  and  thereafter  and  before  suit  had 
obtained  and  registered  a  certificate  to  that  effect. 

Held,  affirming  the  judgment  of  the  Court  of  Common  Pleas,  that  under 
aeJ  33,  34  ft  35,  o.  33,  Con.  Stats.  Can.,  as  soon  as  a  shareholder  has  paid 
up  his  full  shares  and  has  registered,  although  not  until  afiier  the  30  days 
mentioned  in  sec.  35,  a  certificate  to  that  effect,  his  liability  to  pay  any  debts 
of  the  company  then  existing  or  thereafter  contracted  ceases,  excepting 
always  debts  to  employees,  as  specially  mentioned  in  s.  36.  (Bitchie,  C.  J., 
and  Foumier,  J.,  dissenting.) 

McKemle  t.  KiUridge.— iv.  368. 
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7,  Trespass  by  individual  corporators — Plea — Corporation  Tnay 

sue  its  merribers — Rev.  Stats,  N,  S.  (4th  series)  c.  £S,.s,  30, 

J.  C.  and  J.  A.  C,  whiJe  trasieee  of  school  section  No.  16,  sonth  district  of 
PictoQ  county,  and  N.  G.  as  .their  servant,  entered  upon  the  school  plot  be« 
lonf{ing  to  their  section,  removed  the  school  house  from  its  foundation  and 
destroyed  a  portion  of  the  stone  wall.  Sabeeqnently,  the  trustees  of  said 
school  section  brought  an  action  for  trespass  qvtare  clautum  fregit  and  dt 
bonU  atpoTiatU  against  the  said  J.  C,  J.  A.  G.  and  N.  O.,  for  injury  done  to 
the  school  house,  the  property  of  the  section.  The  defendants  pleaded  inter 
alia  justification  of  the  acts  complained  of,  asserting  that  the  acts  were 
legally  performed  by  them  in  their  capacity  of  trustees.  S-s.  4  of  s. 
30,  c.  28,  Rev.  Stats.  N.  8.  (4th  series),  declares  that  the  sites  for  school 
houses  shall  be  defined  by  the  trustees,  subject  to  the  sanction  of  the  three 
nearest  commissioners  residing  out  of  the  section.  In  this  case  the  sanction 
of  the  three  nearest  commissioners  was  not  obtained. 

Held,  on  appeal,  that  under  c.  23,  He  v.  Stats.  N.S.  (4th  series)  J.  G.,  J. 
A.  G.  and  N.  G.  were  not  authorized  to  remove  the  school  house  from  its  site 
in  the  manner  mentioned.  That  defendants  having  subsequently  abused 
their  right  to  enter  upon  the  lands  of  the  corporation  by  an  overt  act  of 
spoliation,  the  plaintiffs,  who  are  a  corporate  body  and  are  identical  with  the 
corporation  which  existed  at  the  time  of  the  trespass,  can  maintain  trespass 
against  the  defendants  for  the  injury  done  to  the  corporate  property.  That 
when  an  action  is  brought  in  the  name  of  a  corporation  without  due  author- 
ity, it  is  not  sufficient  for  the  defendants  to  plead  that  the  plaintiffs  did  not 
legally  constitute  the  corporation,  but  in  such  a  case  defendants  ought  to  apply 
to  the  summary  jurisdiction  of  the  court  to  stay  proceedings. 

Pictoa  Behool  Tnutees  t.  Cameron.— ii.  690. 

8.  Allotment   of  stock — Notice    of — U.    TT.   Go.  —  Action    by 

creditor  a^avast  a  shareholder — Conditional  a^reemeni. 

The  appellant,  a  judgment  creditor  of  the  T.  G.  A  B.  Railway  Go.,  sued 
the  respondent  as  a  shareholder  therein,  for  unpaid  stock.  From  the  evidence 
it  appeared  that  the  respondent  signed  the  stock  book,  which  was  headed  by 
an  agreement  by  the  subscribers  to  become  shareholders  of  the  stock  for  the 
amount  set  opposite  their  respective  names,  and  upon  allotment  by  the  com- 
pany **  of  my  or  our  said  respective  shares  "  they  covenanted  to  pay  ten  per 
cent,  of  the  amount  of  the  said  shares  and  all  future  calls.  The  company,  on 
the  Ist  July,  passed  a  resolution  instructing  their  secretary  to  issue  allotment 
certificates  to  each  shareholder  for  the  amount  of  shares  held  by  him.  The 
secretary  prepared  them,  including  one  for  the  respondent,  and  handed  them 
to  the  company's  broker  to  deliver  to  the  shareholders.  The  brokers  published 
a  notice,  signed  by  the  secretary,  in  a  daily  paper,  notifying  subscribers  to  the 
capital  stock  of  the  T.  G.  &  B.  Railway  Go.,  that  the  first  call  of  ten  per  cent, 
on  the  stock  was  required  to  be  paid  immediately  to  them.  The  respondent 
never  called  for  or  received  his  certificate  of  allotment,  and  never  paid  the  ten 
per  cent.,  and  swore  that  he  had  never  had  any  notice  of  the  allotment  having 
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been  made  to  him.  The  ease  was  tried  twice,  and  the  learned  jadge,  at  ther 
second  trial,  although  he  found  that  the  respondent  had  subscribed  for  fifty 
shares  and  had  been  allotted  said  fifty  shares,  was  unable  to  say  whether 
respondent  had  received  actual  notice  of  allotment. 

Heldy  affirming  the  judgment  of  the  Court  of  Appeal,  that  the  document 
signed  by  the  respondent  was  only  an  application  for  shares,  and  that  it  was 
necessary  for  the  appellant  to  have  shown  notice  within  a  reasonable  time  of 
the  allotment  of  shares  to  respondent,  and  that  no  notice  whatever  of  such 
allotment  had  been  proved.    (Bitchie,  C.J.  and  Gwynne,  J.,  dissenting). 

Naunith  v.  Manning.— v.  417. 

9.  Company — Action  for  calls — Misrepresentation — Contract — 

Repudiation — Acquiescence  by  receipt  of  dividend. 

The  Stadacona  Insurance  Company,  incorporated  in  1874,  employed  local 
agents  to  obtain  subscriptions  for  stock  in  the  district  of  Quebec,  such  local 
agents  to  receive  a  commission  on  shares  subscribed.  At  fhe  solicitation  of 
one  of  these  local  agents,  F.  X.  C,  intending  to  subscribe  for  five  paid-up  shares* 
paid  1500  and  signed  his  name  to  the  subscription  book,  the  columns  for  the 
amount  of  the  subscription  and  the  number  of  shares  being  at  the  time  left  in 
blank.  These  columns  were  afterwards,  in  the  presence  of  appellant,  filled  in 
with  the  number  of  shares  (50  shares)  by  the  agent  of  the  company,  without 
F.  X.  C.'s  consent.  Having  discovered  his  position,  one  of  appellant's  brothers, 
who  had  also  subscribed  in  the  same  way,  went  next  day  to  Quebec  and 
endeavoured,  but  ineffectually,  to  induce  the  company  to  rebeve  them  from  the 
larger  liability.  At  the  end  of  the  year  1875  the  company  declared  a  dividend 
of  10  per  cent,  on  the  paid-up  capital  {montarU  vers/)  and 'the  plaintiff  received 
a  check  for  $50,  for  which  he  gave  a  receipt.  In  the  following  year  the 
company  suffered  heavy  losses,  and,  notwithstanding  F.  X.  C.*s  repeated 
endeavours  to  be  relieved  from  the  larger  liability,  brought  an  action  against 
him  to  recover  the  Srd,  4th,  5th  and  6th  calls  of  five  per  cent,  on  50  shares  of 
1100  each,  alleged  to  have  been  subscribed  by  F.  X.  C.  in  the  capital  stock  of 
the  company. 

Heldy,  Ritchie,  C.J.,  dubitante,  reversing  the  judgment  of  the  court  below, 
that  the  evidence  showed  the  appellant  never  entered  into  a  contract  to  take 
50  shares ;  that  the  receipt  given  for  a  dividend  of  10  per  cent,  on  the  amount 
actually  paid  {montant  vers/)  was  not  an  admission  of  his  liability  for  the 
larger  amoxmt,  and  he  therefore  was  not  estopped  from  showing  that  he  was 
never,  in  fact,  holder  of  50  shares  in  the  capital  stock  of  the  company. 

Cote  T.  Btadaoona  Ini«  CSo.— vi.  193. 

10.  Shareholders —Rig fUs  of— The  Banking  Act,  34,  F.  c.  5,  ss,  19 

and  68 — Resolutions  by  directors  and  shareholders  not 
binding  on  absent  shareholders — Equitable  plea. 

Bank  of  L.  brought  an  action  against  8.,  jbhe  appellant  (defendant),  as 
shareholder,  to  recover  a  call  of  10  per  cent,  on  twenty-five  shares  held  by  him 
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in  that  bank.  By  the  7th  plea,  and  for  defenoe  on  equitable  gronndfl,  defen- 
dant said,  **  that  before  the  said  call  or  notice  thereof  to  the  defendant,  the 
defendant  made,  in  good  faith  and  for  valid  consideration  in  that  behalf,  a 
transfer  and  assignment  of  all  the  shares  and  stock  which  he  had  held  in  the 
bank  of  L.  to  a  person  authorized  and  qualified  to  receive  the  same,  and  the 
defendant  and  the  transferees  of  the  said  share»  or  stock  did  all  things  which 
were  necessary  for  the  valid  and  final  transferring  of  the  said  shares  or  stock; 
bat  the  said  plaintiffs,  without  legal  excuse  and  without  reason,  refused  to 
record  such  transfer,  or  to  register  the  same  in  the  books  of  the  bank,  or  to 
recognize  the  said  transfer.  And  the  defendant  prays  that  the  said  bank  of 
L.  shall  be  compelled  and  decreed  to  make  and  complete  the  said  transfer,  and 
to  do  all  things  required  on  its  part  to  be  done  to  make  the  said  transfer  valid 
and  effectual,  and  the  said  bank  of  L.  be  enjoined  from  further  prosecution  of 
this  suit." 

The  plaintiffs  filed  no  replication  to  this  plea,  but  at  the  trial  of  the  action, 
which  took  place  before  James,  J.,  without  a  jury,  they  attempted  to  justify 
the  refusal  tq  permit  the  transfer  of  the  shares  upon  the  groupd  that  at  a 
special  general  meeting  of  the  shareholders  of  the  bank  of  L.,  held  on  the  26th 
June,  1878,  it  was  resolved  **  that,  in  the  opinion  of  the  meeting,  the  bank  of 
of  L.  should  not  be  allowed  to  go  into  liquidation,  but  that  steps  should  be 
taken  to  obtain  a  loan  of  such  sum  as  may  be  necessary  to  enable  the  bank  to 
resume  specie  payments,  and  that  the  shareholders  agree  to  hold  their  shares 
without  assigning  them  until  the  principal  and  interest  due  on  such  loan  shall 
be  fully  paid,  and  to  execute,  when  required,  a  bond  to  that  effect.*' 

The  defendant  was  not  present  at  the  meeting  when  this  resolution  was 
passed,  and  it  appeared  from  the  evidence  that  the  bank  of  L.  effected  a  loan 
of  $80,000  from  the  bank  of  S.  upon  the  security  of  one  B.,  who,  to  secure 
himself,  took  bonds  for  lesser  amounts  from  other  shareholders,  including  the 
defendant,  whose  bond  was  released  by  B.  when  the  defendant  sold  his  shares. 
This  he  did  in  1677  to  certain  persons  then  in  good  standing,  and  powers  of 
attorney,  executed  by  defendant  and  the  purchasers  respectively,  were  sent  to 
the  manager  of  the  bank  of  L.,  in  whose  favour  they  were  drawn,  to  enable  him 
to  complete  the  transfer.  The  directors  of  the  bank  of  L.  refused  to  permit 
the  transfer,  but  the  defendant  was  not  notified  of  their  refusal,  nor  did  they 
make  any  claim  against  him  for  any  indebtedness  on  his  part  to  the  bank ; 
and  it  appeared  also  from  the  evidence  that  subsequently  to  the  resolution  of 
the  26th  of  June,  1873,  and  prior  to  the  sale  by  defendant  of  his  shares,  a 
large  number  of  other  shares  had  been  transferred  in  the  books  of  the  bank. 
In  October,  1879,  the  bank  of  L.  became  insolvent,  and  the  bank  of  8.,  the 
respondents,  obtained  leave  to  intervene  and  carry  on  the  action. 

At  the  trial  a  verdict  was  found  by  the  judge  in  favor  of  the  appellant ; 
but  the  Supretue  Court  of  Nova  Scotia,  James,  J.,  dissenting,  made  absolute 
a  rule  nisi  to  set  aside  the  verdict. 

On  appeal  to  the  Supreme  Court  of  Canada,  it  was  Held,  reversing  the 
judgment  of  the  Supreme  Court  of  Nova  Scotia,  that  the  resolution  of  the 
26th  June,  1878,  could  npt  bind  shareholders  not  present  at  that  meeting, 
even  if  it  had  been  acted  upon,  and  under  the  facts  disclosed  in  evidence 
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the  defendant  oould  not  be  deprived  of  his  le^l  right  under  the  Banking 
Act  to  transfer  his  shares*  and  to  have  the  transfer  recorded  in  the  books 
of  the  bank  ;  and  the  7th  plea  was  therefore  a  good  equitable  defence  to  the 
action. 

Per  Strong  and  Gwynne  J  J.— It  is  doubtful  whether  the  strict  rules 
applied  in  England  to  equitable  defences  pleaded  under  theC.  L.  Procedure 
Act,  should  be  adopted  with  reference  to  such  pleas  in  Nova  Scotia,  where 
both  legal  and  equitable  remedies  are  administered  by  the  same  court  and 
in  the  same  form  of  procedure. 

Smith  T.  Bank  of  Nova  Scotia.— viii.  558. 

11.  Liability  of  Pvhlic  Company — Shareholder — ^7  &  28  V,  c.  23 
— Estoppel — Mortgage  of  shares. 

The  Ontario  Wood  Pavement  Company,  incorporated  under  27  A  28  V. 
c.  23,  with  power  to  increase  by  by-law  the  capital  stock  of  the  company 
**  after  the  whole  capital  stock  of  the  company  shall  have  been  allotted  and 
paid  in,  but  not  sooner,*'  assumed  to  pass  a  by-law  increasing  the  capical 
stock  from  9130,000  to  $250,000  b^ore  the  original  capital  stock  had  been 
paid  in.  P.  et  aL,  execution  creditors  of  the  company,  whose  writ  had  been 
returned  unsatisfied,  instituted  proceedings  by  way  of  sci.  fa.  against  A.  as 
holder  of  shares  hot  fully  paid  up  in  said  company.  It  appeared  from  an 
examination  of  the  books  that  the  shares  alleged  to  be  held  by  A.  were  shares 
of  the  increased  capital  and  not  of  that  originally  authorized. 

Held,  affirming  the  judgment  of  the  Court  of  Appeal,  that  as  there  was 
evidence  that  the  original  nominal  capital  of  1^130,000  was  never  paid  in,  the 
directors  had  no  power  to  increase  the  stock  of  the  company,  and  as  the  stock 
held  by  A.  consisted  wholly  of  new  unauthorized  stosk,  P.  et  aL  were  not 
entitled  to  recover. 

Per  Gwynne,  J.,  dissenting. — The  objection  not  having  been  taken  by  the 
defendant,  or  tried,  the  court,  under  s.  22,  c.  88,  B.  S.  O.,  should  put  the  ques- 
tions of  fact  upon  which  the  validity  and  sufficiency  of  the  objections  suggested 
by  the  court  rested,  into  a  course  for  trial  in  due  form  of  law. 

Where  a  statutory  liability  is  attempted  to  be  imposed  on  a  party  which 
can  only  attach  to  an  actual  legal  shareholder  in  a  company,  he  is  not  estopped 
by  the  piere  fact  of  having  reoeived  transfers  of  certificates  of  stock  from 
questioning  the  legality  of  the  issue  of  such  stock. 

Per  Strong  and  Henry,  JJ.  (Gwynne,  J.  contra) — That  although  A.,  a  mort- 
gagee of  the  shares  and  not  an  absolute  owner,  had  taken  a  transfer  absolute 
in  form  and  caused  it  to  be  entered  in  the  books  of  the  company  as  an  absolute 
transfer,  he  was  not  estopped  from  proving  that  the  transfer  of  the  shares  was 
by  way  of  mortgage.    27  <fe  28  V.  c.  28,  s.  5,  s-s.  19. 

Page  T.  Auytin.— X.  132. 

12.  45  V.  c,  23  (jD.) — Construction  of— Foreign  Company — Wind- 
ing-up. 

The  Steel  Company  of  Canada  (limited),  incorporated  in  England. under 
the  Imperial  Joint  Stock  Companies  Acts,  1Q62-1867,  and  carrying  on  business 
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in  Nova  Bootia,  and  having  ita  principal  place  of  basiness  at  Londonderry, 
Nova  Scotia,  was,  by  order  of  a  judge,  on  the  application  of  the  respon- 
dents and  with  the  consent  of  the  company,  ordered  to  be  wonnd-np  under 
45  V.  c.  28  (D.).  The  appellants,  creditors  of  the  Steel  Company,  intervened, 
and  objected  to  the  granting  of  the  winding-up  order  on  the  ground  that 
45  V.  c.  28,  was  not  applicable  to  the  company. 

Held,  reversing  the  judgment  of  the  Supreme  Court  of  Nova  Scotia» 
Foumier,  J.,  dissenting,  that  45  V.  c.  23  was  not  applicable  to  such  company. 

The  Merohanti  Bank  of  Halifax  t.  OUleapie*— x.  812. 
13.  Liability  of,  for  libel. 

See  LIBEL. 

14  Benefit  Society — Expulsion  of  member  from. 

See  BENEFIT  SOCIETY. 

15.  The  Imperial  Companies'  Act,  186S  —  Order  making  caUs 
against  past  m^emher — Right  of  action  thereon — Declara- 
tion— Demurrer, 

The  defendant  was  a  holder  at  one  time  of  100  shares  in  Bamed's 
Banking  Company  (limited)  but  had  ceased  to  be  a  member  of  the  company 
before  the  commencement  of  the  winding-up.  An  order  for  the  winding-up 
of  the  said  company  having  been  made  by  the  High  Court  of  Chancery  in 
England,  and  the  defendant  having  been  placed  upon  the  list  of  oontribu- 
tories,  pursuant  to  the  provisions  of  the  Winding-Up  Act,  the  said  court,  by 
an  order  made  2ni  January,  1870,  made  a  call  on  the  defendant  for  a  certain 
sum  in  respect  of  his  shares  in  the  said  company,  And  directed  him  to  pay  it 
to  one  of  the  oi&oial  liquidators. 

Subsequently  to  this  order,  the  plaintiffs  commenced  this  action  in  the 
Court  of  Queen's  Bench  for  Upper  Canada,  and  their  declaration  being 
demurred  to  by  the  defendant,  the  matter  was  argued  in  Hilary  Term,  1876, 
and  the  demurrer  disallowed.    The  case  is  reported  in  36  U.  C.  Q.  B.  *i56. 

Afterwards  the  plaintiffs  amended  their  declaration  as  suggested  in  the 
judgment  then  given,  by  charging  the  defendant  distinctly  as  a  past  mem- 
ber, and,  the  amended  declaration  being  again  demurred  to,  the  matter  was 
argued  before  the  Court  of  Queen's  Bench,  on  4th  October,  1877,  and  the 
demurrer  was  allowed,  Wilson,  J.,  dissenting.  The  decision  is  reported  in 
40  U.  C.  Q.  B.  485. 

Fron^  this  decision  the  respondents  appealed  to  the  Court  of  Appeal  for 
Ontario,  and  on  28rd  December,  1878  that  court  delivered  judgment  revers- 
ing the  decision  of  the  Court  of  Queen's  Bench,  and  allowing  the  appeal. 
Reported  8  Ont.  App.  B.  871. 

The  defendant  appealed  to  the  Supreme  Court  of  Canada  from  that 
judgment,  which  decided  that  the  liability  of  the  defendant  to  pay  the  calls 
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was  A  debt  which  origioAted  at  the  time  he  became  a  holder  of  the  shares,, 
and  that  the  plaintiffs  were  entitled  to  sue  him  here  for  the  recovery  thereof. 

The  declaration  set  ont  ss.  6, 7. 88,  and  s.-S8. 1, 2,  3  &  4  of  s.  88 ;  ss.  74,  75, 7^ 
8.-BS.  4  <&  5;  8. 80  S.-S.  4 ;  ss.  81,  83, 93,  98, 102  &  106  of  the  Imperial  Companies* 
Act  of  1862, 25  and  26  V.  o.  89.  The  declaration  then  set  oat  that  the  plaintiffa 
were  a  company  dnly  incorporated  and  registered  in  England  nnder  the  said 
Act,  and  limited  by  shares,  and  the  defendant  was  the  holder  of  one  hundred 
shares  in  the  capital  stock  of  the  said  company,  and  was,  in  respect  of  the  said 
shares,  a  member  of  the  said  company,  and  had  not  ceased  to  be  a  member  for 
the  period  of  a  year  or  upwards  prior  to  the  commencement  of  the  winding-up 
thereinafter  mentioned,  and  was  liable,  in  respect  of  the  said  shares,  to  con- 
tribnte  as  a  past  member  to  its  assets  in  the  event  of  its  being  wound  up^ 
and  the  said  company  became  unable  to  pay  its  debts,  and  thereupon  such 
proceedings  were  had  in  the  High  Court  of  Chancery  in  England,  before  the 
Master  of  the  Rolls,  one  of  the  Judges  of  that  court,  that  it  was  proved  to  the- 
satisfaction  of  the  said  court  that  the  said  company  was  unable  to  pay  its 
debts,  and  the  said  court  was  of  opinion  that  it  was  just  and  equitable  that- 
the  said  company  should  be  wound  up,  and  an  order  was  duly  ra9t.de  by  the 
said  court  for  the  winding  up  of  the  said  company  by  the  said  court,  and  all 
things  happened  and  were  done  necessary  to  make  the  said  order  valid  under 
the  said  Act,  and  by  other  orders  of  the  said  court  Harwood  Waloot  Banner 
and  John  Young  were  duly  appointed  official  liquidators  of  the  said  company^ 
and  by  another  order  of  the  said  court,  made  as  soon  as  might  be  after  the 
making  of  the  sfldd  order  for  winding  up  the  said  company,  the  said  court  duly 
settled  the  list  of  contributories  to  the  assets  of  the  said  company,  and  thereby 
declared  the  defendant  to  be,  and  settled  him  on  the  said  list  as  a  contributory 
in  respect  of  the  said  one  hundred  shares  as  a  member  or  contributory  in  his- 
own  right,  and  as  included  in  the  list  of  contributories,  on  the  sixth  day  of 
December,  A.  D.  1867,  and  afterwards  by  an  order  duly  made  on  the  second 
day  of  January,  1870,  by  the  said  court,  the  said  court  made  a  call  upon  the- 
defendant  of  thirty-three  pounds  sterling  per  share  in  respect  of  fifty  of  the 
said  shares  for  which  the  defendant  had  been  so  settled  in  the  list  of  contri- 
butories, and  a  call  of  thirty-nine  pounds  ten  shillings  sterling  per  share  in 
respect  of  the  other  fifty  of  the  said  shares,  and  ordered  that  the  defendant 
should,  on  or  before  the  ninth  day  of  September,  1870,  or  within  twenty-four 
days  after  the  service  of  the  said  order,  pay  the  said  sum  of  three  thousand 
six  hundred  and  twenty-five  pounds  to  the  said  Harwood  Walcot  Ban  ner,  of 
26  North  John  street,  Liverpool,  in  the  county  of  Lancaster,  one  of  the  said 
official  liquidators,  such  sum  being  by  the  said  order  declared  to  be  the  amount- 
due  from  the  defendant  in  respect  of  the  said  calls  of  thirty-three  pounds 
per  share,  and  of  thirty-nine  pounds  ten  shillings  per  share.  And  the  said 
order  was,  before  the  said  ninth  day  of  September,  duly  served  upon  the 
defendant,  and  the  said  Act  of  Parliament  or  law,  during  all  the  time  aforesaid^ 
was  and  is  still  in  full  force,  and  wi^and  is  the  law  of  England ;  and  all  things 
happened  and  were  done,  and  all  times  elapsed  necessary  to  render  the  defendant 
liable  to  pay  the  said  sum  of  money,  and  to  entitle  the  plaintiffs  to  maintain  thia 
action  for  the  non-payment  thereof,  and  the  said  sum  of  money  is  equal  to  the 
sum  of  seventeen  thousand  six  hundred  and  forty-two  dollars  of  lawful  moneys 
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of  Canada,  yet  the  defendant  had  not  paid  the  same,  and  the  plaintiffi 
claimed  thirty  thousand  dollars. 

« 

To  this  declaration  the  defendant  demurred  on  the  following  grounds : — 

That  the  declaration  did  not  show  any  facts  or  circumstances  which, 
under  the  laws  in  force  in  this  province,  give  the  plaintififs  any  right  of  action 
against  the  defendant :  That  said  declaration  did  not  show  that  under  the 
alleged  Act  of  Parliament,  or  under  the  law  of  England  the  plaintiffs  had  any 
right  of  action  against  the  defendant :  That  it  appeared  by  said  declaration, 
that  the  said  company  of  the  plaintiffs  was  being  wound  up  by  the  High  Court 
of  Chancery  in  England,  and  under  the  authority  of  the  alleged  Act  of  Parlia- 
ment in  the  declaration  mentioned,  and  the  plaintiffs  were  not  shown  to  have 
the  power  under  said  Act  to  sue  or  bring  actions  for  any  call  made  by  said 
court :  That  it  was  not  shown  that  any  calls  were  made  on  the  alleged  shares 
before  said  order  for  winding-up  was  made,  or  that  the  defendant  was  the 
holder  of  the  said  shares,  or  any  of  them,  at  the  time  of  making  any  such  calls 
or  that  he  ever  became  indebted  to  the  plaintiffs  upon  or  in  respect  of  the  said 
shares,  or  any  of  them  :  That  it  appeared  by  said  declaration  that  defendant 
had  ceased  to  be  the  holder  of  any  of  the  said  shares  before  the  commencement 
-of  the  winding-up  of  the  said  company,  and  that  the  defendant  was  at  most 
•only  a  past  member :  That  under  the  law  of  this  country  the  defendant  would 
not  be  liable  for  any  call  made  after  he  ceased  to  be  a  holder  of  said  shares, 
•and  the  declaration  did  not  show  any  provision  of  English  law  that  made  him 
liable  to  the  plaintiffs  for  any  such  call :  That  it  appeared  by  the  English  law 
as  set  out  in  said  declaration  that  a  past  member  like  the  defendant  was  not 
subject  to  the  same  liability  as  a  present  member,  and  said  declaration  did  not 
show  that  any  debts  or  liabilities  of  the  said  company  existed  to  or  in  respect 
ot  which  defendant  was  liable  to  contribute  or  in  respect  of  which  he  could  be 
placed  on  the  list  of  contributories,  or  that  he  was  liable  to  contribute  any- 
thing :  That  as  the  plaintiffs  were  now  suing  on  a  law  not  in  force  in  this 
country,  and  were  claiming  a  liability  which  did  not  exist  under  the  laws 
of  this  country,  they  were  bound  to  show  that  the  liability  they  claimed 
clearly  existed  under  the  English  law,  which  they  had  not  done:   That  it 
•appeared  by  said  declaration  that  after  an  order  had  been  made  for  wind- 
ing up  a  company  all  power  in  regard  to  collecting  or  getting  in  the  assets 
of  the  said  company  was  invested  in  the  said  Court  of  Chancery,  which 
was  a  specially  appointed  tribunal  for  that  purpose  and  had  special  and 
•extraordinary  powers  which  could  not  be  enforced  in  this  country:  That  it 
appeared  that  any  proceedings  had  were  not  final,  and  that  said  court  had 
£>ower  to  rectify  the  list  of  contributories  and  could  at  any  time  remove  the 
defendant's  name  from  such  list :    Also,  that  said  court  had  the  power  to 
restore  to  the  defendant  all  or  any  part  of  the  moneys  which  he  might  pay 
under  the  said  order  making  said  calls,  and  that  the  English  law  as  presented 
by  said  declaration  showed  that  the  proceedings  had  were  not  final  in  their 
•character  like  a  judgment,  and  the  rights  of  plaintiffs,  if  any,  could  be  enforced 
only  by  said  special  tribunal,  and  not  by  suit  at  law  in  this  country. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held»  per  Ritchie,  CJ,,  and 
Tournier  and  Henry,  JJ..  (Strong  and  Gwynne,  JJ.,  dissenting),  that  assuming 
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an  action  at  law  will  lie  for  a  call,  snch  as  waa  claimed  to  be  due  in  this  case^ 
as  plaintiffs  ooald  not  avail  themselves  of  s.  109  of  The  Companies'  Act,  1862, 
to  declare  generally,  nor  of  s.  106  of  said  Act,  making  the  order  conclusive 
evidence  that  the  money  ordered  to  be  paid  was  due,  for  the  reason  that  neither 
of  those  sections  applies  to  actions  brought  in  this  country ;  and  as  defendant's- 
liability,  if  any,  was  not  on  the  order  as  a  final  judgment,  but  was  a  purely 
statutory  liability  of  a  limited  character,  it  was  necessary  to  allege  in  the 
declaration  everything  required  by  the  statute  to  fix  the  limited  liability  of  a 
past  member  on  the  defendant,  and  which  allegation,  if  traversed,  the  plaintiff' 
would  be  bound  to  prove,  and  as  the  declaration  on  its  face  contained  no  such, 
allegations  as  show  any  such  liability  of  defendant  as  a  past  member,  it 
was  therefore  bad.  . 

2.  Per  Henry  and  Taschereau,  JJ. — That  the  declaration  did  not  show 
any  right  under  the  Act  in  the  plaintiffs  to  sue  in  their  own  name. 

Appeal  allowed  with  costs. 

Reynolds  v.  Bamed's  Banking  Company.— drd  Feby.,  1880.. 

16.  Saint  John  City — Power  of  Mayor,  &c,,  to  raise  the  level  of  the- 
streets — Raising  a  street  in  part  and  erecting  fence  on  part 
so  raised  by  which  access  to  the  street  is  cvut  off — Non-suit — 
Charter  of  city — Municipal  Councils ,  powers  of 

By  the  charter  of  the  city  of  Saint  John  the  corporation  was  given  power 
to  alter,  amend  and  repair  streets  theretofore  laid  out,  or  thereafter  to  be  laid 
out.    The  charter  is  confirmed  by  26  Geo.  III.  c.  46,  and  the  right  to  alter  the 
'  levels  of  streets  is  recognized  by  9  Geo.  IV.  c.  4.    Church  street  was  not  one  of 
the  streets  originally  designated  on  the  plan  of  the  city.    It  was  made  a'  publia 
street  in  1811,  on  petition  of  the  owners  of  the  land  through  which  it  passes, 
who  gave  the  land  for  the  street.     In  1874  the  corporation  raised  Church 
street  below  Canterbury  street,  filling  it  in  to  within  four  or  five  feet  of  the 
plaintiff's  house  and  shop.    On  the  embankment  so  made  in  front  of  the- 
plaintiff*s  house  and  shop  the  corporation  erected  a  fence.    By  reason  of  this^ 
the  plaintiff  had  no  access  from  the  street  to  his  house  and  shop,  but  reached 
them  by  the  narrow  passage  left  next  the  house  and  shop  running  easterly 
towards  Canterbury  street  and  westerly  toward  Prince  William  street. 

An  action  having  been  brought  against  the  Mayor,  Jkc,  of  the  city  for 
the  damage  sustained  by  the  plaintiff  by  reason  of  so  fiUing  in  the  street  and 
erecting  the  fence,  the  plaintiff  was  non-suited  by  Duff,  J.,  on  the  ground 
that  the  charter  and  Acts  of  Assembly  gave  the  defendants  full  authority  to« 
raise  the  level  of  the  street,  and  that  in  them  was  vested  the  sole  discretion 
as  to  the  time  and  manner  of  doing  it,  and  that  having  exercised  a  bond  fide 
discretion  in  the  matter  and  raised  it,  the  damage  sustained  by  the.  plaintiff 
was  not  the  subject  of  an  action  ;  that  as  to  the  erection  of  the  fence  on  the 
wall  it  was  necessary  for  the  protection  of  the  public,  and  that  it  was  the 
duty  of  the  defendants  to  put  it  there  for  that  purpose. 

This  non-suit  was  set  aside  by  the  Supreme  Court  of  New  Brunswipk,  it 
being  there  held  by  Weldon,  Fisher  and  Wetmore,  JJ.,  Allen,  C.J.,  and  Duff,  J.,. 
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disaenting,  thftt  the  corporation  had  no  right  to  fill  in  the  street  in  the  manner 
in  which  they  did  it,  and  to  erect  the  fence  on  the  embankment  in  front  of  the 
plaintiff*8  house  and  shop,  and  that  the  manner  in  which  the  corporation  had 
filled  in  the  street  and  erected  the  fence,  was  of  itself  evidence  that  they  had 
acted  carelessly  and  without  reasonable  skill  and  care  and  that  the  considera- 
tion of  this  should  not  have  been  withdrawn  from  the  jury.  {See  2  Pugs.  & 
Bur.  636.) 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  non-suit  should 
not  have  been  set  aside.    Foumier  and  Henry,  JJ.,  dissenting. 

Per  Owynne,  J.,  Tascherean,  J.,  concurring — That  the  defendants  have, 
under  the  several  Acts  of  Parliament  which  confirm  and  amend  their  charter, 
complete  legislative  power  to  raise  or  lower  the  level  of  the  streets  to  any  extent 
that  the  irregularities  of  the  ground  may  seem  to  the  corporation  and  its 
council,  as  representing  the  public,  to  require  for  the  benefit  and  convenience 
of  the  public,  cannot  be  doubted :  the  councils  of  these  municipal  corporations 
are  themselves  a  deliberative-law  making  assembly,  chosen  by  the  people  to  do 
whatever,  within  their  jurisdiction,  may  in  their  judgment  be  necessary  for 
the  public  benefit,  and  the  powers  conferred  upon  them  must  therefore  have  a 
liberal  construction  in  view  of  the  public  rather  than  of  private  interests. 
The  power  of  altering,  amending,  repairing  and  improving  the  streets,  which 
is  a  power  vested  in  the  corporation  for  the  benefit  of  the  public,  whose 
representatives  the  council  of  the  corporation  are,  is  restricted  by  no  condition 
save  only  the  implied  condition  that  what  shall  be  done  in  the  name  of 
the  public,  and  ostensibly  for  their  benefit  and  convenience,  shall  not  be  done 
in  such  a  manner  as  in  reality  to  constitute  a  public  nuisance. 

The  plaintiff  has  never  rested  his  right  to  maintain  this  action  upon  the 
ground  that  the  act  complained  of  is  a  public  nuisance  from  which  he 
sustained  peculiar  injury,  and  as  he  could  not  succeed  without  establishing  the 
act  of  which  he  complains  to  be  such  public  nuisance,  the  non-suit  was  right 
and  should  be  affirmed. 

Present :  Ritchie,  C.J.,  and  Fournier,  Henry,  Tascherean  and  Gwynne,  JJ. 
The  Mayor,  Ac.,  of  St  John  v.  Pattisoii— 10th  June,  1880. 

17.  Building  society — By-law — C.  69,  C.  S,  L,  C, — Purchase  of  loLnd 
— Ultra  vires. 

La  Cie  de  V.,  a  building  society  incorporated  under  c.  69,  Con.  Stats.  L.  C, 
by  its  by-laws,  on  the  2iBt  August,  1874,  declared  that  the  principal  object  of 
the  society  was  to  purchase  building  lots,  and  to  build  on  such  lots,  cottages 
costing  about  1^1,000  each  for  every  one  of  its  members.  In  order  to  attain  its 
object,  the  company,  through  its  directors,  obeying  the  instructions  of  the 
shareholders,  on  the  7th  October,  1874,  purchased  the  particular  lots  described 
in  Che  by-laws,  and  contracted  for  the  building  of  twenty-four  cottages  at  91,250 
each,  the  amount  that  each  of  the  shareholders  had  agreed  to  pay.  A  year 
elapsed  during  which  the  cottages  were  built  and  drawn  by  lot  for  distribution 
among  the  members.  On  the  11th  October,  1875,  the  vendors  of  the  lots  and 
contractors  for  the  building  of  the  cottages,  being  shareholders  in  the  Do- 
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.  minion  Bnilding  Society,  borrowed  money  from  the  latter  society,  and  trans- 
ferred to  the  same,  as  collateral  secority,  the  moneys  due  them  by  the 
appellants  in  yirtne  of  the  deeds  of  purchase  and  building  contract.  The 
appellant  company  accepted  the  transfer  and  paid  some  monies  on  account, 
and  finally  a  deed  of  settlement  aete  de  reglement  de  eonUe  was  executed 
between  the  two  companies,  upon  which  was  based  the  suit  against  the 
appellants,  brought  by  H.  the  respondent,   as  assignee  of  the  Dominion 

'  Mortgage  Loan  Company,  which  name  was  substituted  for  that  of  **  The 
Dominion  Building  Society,"  by  40  V.  c.  80  (D.). 

Held,  affirming  the  judgment  of  the  court  below,  Strong  and  Gwynne,  JJ., 
dissenting,  that  the  transaction  in  question  was  within  the  objects  and  pur- 
poses for  which  the  society  was  incorporated,  and  was  therefore  not  ultra 
vires.    See  8  Dorion's  B.  175. 

La  Compare  de  Yillat  du  Gap  Oibraltap  v.  Hughes.— xi.  537. 

18.  Public  streets — IhUy  of  Corporation  as  to  repairs. 

W.  was  the  proprietor  of  an  omnibus  line  running  through  some  of  the 
principal  streets  of  Halifax  under  license  from  the  corporation.  Owing  to 
the  want  of  repair  on  some  of  the  streets,  and  the  accumulation  of  snow  and 
ice,  the  conveyances  could  not  be  run  according  to  time  table,  and  there 
was  a  falling  off  in  the  number  of  passengers ;  moreover,  some  of  the  horses 
were  injured  and  vehicles  broken  or  damaged  by  the  rough  state  of  the 
streets. 

Held)  1.  Bitchie,  C.J.,  dissenting,  that  it  was  the  duty  of  the  corporation 
to  keep  the  streets  in  good  repair ;  and  2.  Gwynne,  J.,  dissenting,  that  the 
plaintiff  was  entitled  to  retain  his  verdict,  having  proved  special  injury,  and 
the  damages  awarded  not  being  too  remote  nor  excessive. 

Judgment  of  the  Supreme  Court  of  Nova  Scotia  affirmed  and  appeal 
dismissed  with  costs.    See  4  B.  <fe  G.  371. 

The  City  of  Halifax  t.  Walker.— 16th  February,  1885. 

19.  Negligence — Defective    state    of  public    bridge — Liahility   of 

municipality  for — Damages — New  trial — Misdirection. 

An  action  was  brought  against  the  municipality  of  Colchester  for  damages 
on  account  of  injury  to  the  plaintiff  from  falling  over  a  bridge  at  Acadia 
Mines,  such  bridge  being  at  the  time  very  much  out  of  repair,  about  twenty 
feet  of  the  railing  on  one  side  having  fallen  away.  At  the  trial,  it  was  proved 
that  one  of  the  standing  committees  of  the  municipal  Council  was  a  com- 
mittee on  roads  and  bridges,  whose  duty  it  was,  among  other  things,  to  report 
to  the  regular  meetings  of  the  council  the  state  of  the  roads  and  bridges  in 
the  county.  There  was  no  evidence  as  to  whether  the  bridge  was  much  used 
as  a  thoroughfare  or  otherwise. 

The  only  question  submitted  to  the  jury,  was  as  to  the  amount  of  damages. 
The  Judge  who  tried  the  cause  charged  "  that  the  accident  which  had  occurred 
to  the  plaintiff  was  a  most  disastrous  one,  resulting  from  the  undoubted  neg- 
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ligenoe  of  those  on  whom  the  daty  lay  of  keeping  the  bridge  in  a  safe  condi- 
tion, and  that  the  liability  of  the  defendants  was  a  matter  of  law  which  he 
would  reserve  for  the  fall  court. " 

The  jury  found  a  verdict  for  the  plaintiff  for  98,000,  and  the  defendants 
obtained  a  rule  nisi  for  a  new  trial,  but  the  grounds  on  which  such  rule  was 
obtained  did  not  include  misdirection  of  the  judge  at  the  trial. 

The  Supreme  Court  of  Nova  Scotia  were  equally  divided  on  the  argument 
of  the  rule  niti,  two  of  the  learned  judges,  Bigby  and  Weatherbe,  JJ.,  being 
of  opinion  that  the  defendants'  counsel  had  agreed  in  the  view  propounded 
by  the  learned  judge  at  the  trial,  and  had  requested  the  court  to  determine 
the  question  of  law  first,  as  if  the  issue  of  negligence  had  been  found  against 
defendant,  upon  su£9cient  evidence  and  under  a  proper  charge.  They  con- 
sidered the  case  disposed  of  by  Walker  v.  The  City  of  Halifax  {$ee  Ck>rporationB, 
18)  and  McQuarry  v.  The  Municipality  of  St,  Mary's^  5  R  ^k  O.  498. 

McDonald,  C.J.,  and  Tompson,  J.,  were  of  opinion,  that  the  reservation  at 
the  trial  was  a  reservation  for  the  opinion  of  the  court  of  a  mixed  question 
of  law  and  fact,  and  they  not  only  doubted  their  power  to  draw  inferences  of 
fact  at  all,  but  were  unable  to  draw  the  inference  of  uegligence,  the  evidence 
being  silent  on  material  points,  such  as  whether  the  bridge  was  much  or  little 
travelled,  and  whether  the  alleged  defect  ever  came  to  the  knowledge  of  the 
county  officers.    See  6  B.  <S;  G.  549. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  Strong,  J.,  dissenting, 
that  the  plaintiff  was  entitled  to  retain  his  verdict. 

Per  Strong,  J.,  dissenting,  that  there  was  not  sufficient  evidence  of  negli- 
gence to  warrant  the  verdict,  and  the  case  reserved  for  the  court  being  on 
questions  of  fact  as  well  as  of  law,  a  new  trial  might  have  been  ordered,  not- 
withstanding the  objection  was  not  taken  either  at  the  trial  or  in  the  rule  nut. 

Appeal  dismissed  with  costs. 

Colehester  v.  Wat80iL~-16th  March,  1885. 

20.  Powers  of  Bridge  Company — Impeding  navigation — 43  V.  c  61 

&  44  V.  c.  51  (D.). 

See  NAVIGATION.  3, 

21.  North  Shore  Railway  Company — Authority  to  use  streets — 

Davuiges — Non-liabUity  of  Corporation — 16   V.  c,  100; 
S9  V.  c.  2,  s.  2. 

By  16  V.  c.  100  (Q.),  the  North  Shore  Railway  Company  was  authorized 
to  construct  a  railway  to  connect  the  cities  of  Quebec  and  Montreal,  with  the 
restriction  that  the  railway  was  not  to  be  brought  within  the  limits  of  the  city 
without  the  permission  of  the  corporation  of  the  city  expressed  by  a  by-law. 

In  July,  1872,  the  city  council,  by  resolution,  had  given  to  the  North 
Shore  Railway  Company  the  liberty  to  choose  one  of  the  streets  to  the  north 
of  St.  Francis  street  in  exchange  for  St.  Joseph  street,  which  had  been  at  one 
time  chosen  for  that  purpose.    In  1874  the  city  council  were  informed  by  the 
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company  that  the  line  of  railway  had  been  looated  in  Prince  Edward  street, 
and  the  company  asked  the  ooonoil  to  take  the  necessary  steps  to  legalize  the 
line,  bat  the  corporation  did  not  take  any  further  action  in  the  matter.  In 
1875,  the  company  being  unable  to  carry  on  its  enterprise,  the  railway  was 
transferred  to  the  Proyinoe  of  Quebec  by  a  notarial  deed,  and  the  transfer 
was  ratified  by  89  V.  c.  2  (D.).  By  that  Act  the  name  of  the  railway  was 
changed  and  the  Legislature  authorized  the  construction  of  the  road  to  deep 
water  in  the  port  of  Quebec.  It  moreover  declared  that  the  railway  should 
be  a  public  work  and  should  be  made  in  such  places  and  in  such  manner  as 
the  Lieutenant-Oovemor  in  Council  should  determine  and  appoint  as  best 
adapted  to  the  general  interest  of  the  province.  After  the  passing  of  this 
Act  the  Provincial  Government  caused  the  road  to  be  completed,  and  it 
crossed  part  of  the  city  of  Quebec  from  its  western  boundary  by  passing 
through  Prince  Edward  street  along  its  entire  length. 

The  road  was  completed  in  1876.  In  1878,  L.  (the  appellant),  owner  of 
several  houses  bordering  on  Prince  Edward  street,  sued  the  corporation  of 
the  city  of  Quebec  for  damages  suffered  on  account  of  the  construction  and 
working  of  the  railway. 

Held,  affirming  the  judgment  of  the  Court  of  Queen's  Bench  for  Lower 
Canada  (appeal  side),  that  the  respondent  had  no  right  of  action  against  the 
corporation  for  the  damages  which  he  may  have  suffered  by  the  construction 
and  working  of  the  railway  in  question.  If  the  corporation  gave  the  authoriz- 
ation required  by  16  V.  c.  100,  s.  8,  there  was  a  complete  justification  of 
the  Acts  complained  of.  The  imposing  of  terms  was  discretionary  with  the 
corporation.  But  the  corporation  never  acted  on  the  demand  to  legalize,  and 
never  authorized,  the  building  of  the  railway  through  Prince  Edward  street. 
If  the  corporation  could  have  prevented  the  government  from  constructing  the 
railway  in  the  streets  of  the  city,  in  the  face  of  the  provisions  of  89  V.  c.  2, 
the  respondent  could  also  have  prevented  it.  His  recourse,  if  any,  was  not 
against  the  corporation  but  against  the  Provincial  Gk)vemment,  the  owners  of 
the  railway. 

Appeal  dismissed  with  costs. 

LefebTve  t.  The  Corporation  of  the  City  of  Qaebeo.^22nd  June,  1885. 

22.  Agreement  between  municipality  and  road  company  to  discon- 

tinue use  of  engine — Construction  of. 

See  AGREEMENT,  13. 

23.  Negligence — Liability  of  corporation  for — Defective  sidewalk 

— Lawful  use  of  street — Contrihwtory  n^ligence — Damages. 

In  an  action  against  the  town  of  Portland,  N.  B.,  for  damages  arising  from 
an  injury  caused  by  a  defective  sidewalk,  the  evidence  of  the  plaintiff  showed 
that  the  accident  whereby  she  was  injured  happened  while  she  was  engaged 
in  washing  the  windows  of  her  dwelling  from  the  outside  of  the  house,  and 
that  in  taking  a  step  backward,  her  foot  went  into  a  hole  in  the  sidewalk  and 
she  was  thrown  down  and  hurt ;  she  also  swore  that  she  knew  the  hole  was 

CAS.  DIG.— 12 
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there.  There  was  no  evidenoe  fts  to  the  nature  or  extent  of  the  hole,  nor  was 
affirmative  evidence  given  of  negligence  on  the  part  of  any  officer  of  the  cor- 
poration. 

No  motion  for  non-suit  was  made,  and  the  jury  were  directed  that  if  the 
plaintiff  knew  the  hole  was  there,  it  was  contribntory  negligence ;  bat  if  she 
bslieved  it  was  firm  ground  there  was  no  contributory  negligence. 

The  jury  awarded  the  plaintiff  9300  damages,  and  a  rule  nisi  for  a  new 
trial  was  discharged. 

Held,  that  there  should  be  a  new  trial. 

Per  Ritchie,  C.J.,  and  Foumier,  J. — That  the  plaintiff  was  neither  walking 
nor  passing  over,  travelling  upon,  nor  lawfully  using  the  said  street  as  alleged 
in  the  declaration,  and  she  was,  therefore,  not  entitled  to  recover. 

Per  Ritchie,  C.J. — The  damages  were  excessive. 

Per  Henry,  J. — That  the  plaintiff  was  lawfully  using  the  street,  and  there 
was  evidence  of  negligence  on  the  part  of  the  corporation,  but  as  the  question 
of  contributory  negligence  had  not  been  left  to  the  jury  as  it  should  have  been 
tliere  must  be  a  new  trial. 

Per  Taschereau  and  Qwynne,  JJ. — That  there  was  no  evidence  of  negli- 
gence to  justify  the  verdict,  and  a  non-suit  should  have  been  granted  if  moved 
for. 

The  Town  of  Portland  v.  OrtiBthi.— xi.  833. 

24.  Promoters  of  company — Action  against  company  and  pro- 
unoters  for  frauAvlent  misrepresentation — Action  ex  delicto 
for  deceit — Fraudulent  concealment  —  Prospectus,  alleged 
misstatements  in, 

A  suit  was  brought  against  a  joint  stock  company,  and  against  four  of  the 
shareholders  who  had  been  the  promoters  of  the  company.  The  bill  alleged 
that  the  defendants,  other  than  the  company,  had  been  carrying  on  a  lumber 
business  as  partners  and  had  become  embarrassed ;  that  they  then  concocted 
the  scheme  of  forming  a  joint  stock  company ;  that  the  sole  object  of  the  pro- 
posed joint  stock  company  was  to  relieve  the  members  of  the  firm  from 
personal  liability  for  debts  incurred  in  the  said  business  and  induce  the  public 
to  advance  money  to  carry  on  the  business ;  that  application  was  made  to  the 
government  of  Ontario  for  a  charter,  and  at  the  same  time  a  prospectus  was 
issued  which  was  set  out  in  full  in  the  bill ;  that  such  prospectus  contained 
the  following  paragraphs  among  others,  which  the  plaintiffs  alleged  to  be 
false :  1.  The  timber  limits  of  the  company,  inclusive  of  the  recent  purchase, 
consist  of  222}  square  miles,  or  142,400  acres,  and  are  estimated  to  yield  200 
million  feet  of  lumber.  2.  The  interest  of  the  proprietors  of  the  old  company 
in  its  assets,  estimated  at  about  9140,000  over  liabilitiee,  has  been  transferred 
to  the  new  company  at  9105,000,  all  taken  in  paid  up  stock,  and  the  whole  of 
the  proceeds  of  the  preferential  stock  will  be  used  for  the  purposes  of  the  new 
company.  8.  Preference  stock  not  to  exceed  975,000  will  be  issued  by  the 
company  to  guarantee  8  per  cent,  yearly  thereon  to  the  year  1880,  and  over 
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that  amoant  the  net  profits  will  be  divided  amongst  all  the  shareholders  pro 
rata,  4.  Should  the  holders  of  preference  stock  so  desire  the  company  binds 
itself  to  take  that  stock  back  daring  the  year  1880  at  par,  with  8  per  cent,  per 
annum,  on  receiving  six  months  notice  in  writing.  5.  Even  with  present  low 
prices  the  company,  owing  to  their  superior  facilities,  will  be  able  to  pay  a 
handsome  dividend  on  the  ordinary,  as  well  as  on  the  preference,  stock,  and 
when  the  lumber  market  improves,  as  it  must  soon  do,  the  profits  will  be 
<x)rrespondingly  increased. 

The  bill  further  alleged  that  the  plaintiffs  subscribed  for  stock  in  the 
company  on  the  faith  of  the  statements  in  the  prospectus ;  that  the  assets  of 
the  old  company  were  not  transferred  to  the  new  in  the  condition  that  they 
-were  in  at  the  time  of  issuing  the  prospectus ;  that  the  embarrassed  condition 
of  the  old  company  was  not  made  known  to  the  persons  taking  stock  in  the 
new  company,  nor  was  the  fact  of  a  mortgage  on  the  assets  of  the  old  company 
having  been  given  to  the  Ontario  Bank,  after  the  prospectus  was  issued,  but 
before  the  stock  certificates  were  granted ;  that  the  assets  of  the  old  company 
"were  not  worth  9140,000,  or  any  sum,  over  liabilities,  but  were  worthless ; 
and  prayed  for  a  rescission  of  the  contract  for  taking  stock,  for  re-payment  of 
the  amount  of  such  stock,  and  for  damages  against  the  directors  and  promot- 
ers for  misrepresentation. 

There  was  evidence  to  show  that  the  promoters  had  reason  to  believe  the 
prospects  of  the  new  company  to  be  good,  and  that  they  had  honestly  valued 
their  assets. 

On  the  argument  three  grounds  of  relief  were  put  forward : — 1.  Bescission 
of  the  contract  to  subscribe  for  preference  stock;  2.  Specific  performance  of 
the  contract  to  take  back  the  preference  stock  during  the  year  1880  at  par ; 
3.  Damages  against  the  directors  and  promoters  for  misrepresentation.  The 
company  having  become  insolvent,  the  plaintiffs  put  their  case  principally  on 
the  third  ground. 

Held,  affirming  the  judgment  of  the  court  below,  (11  Ont.  App.  B.  836,) 
that  the  plaintiffs  could  claim  no  relief  against  the  company  by  way  of  rescis- 
sion of  the  contract,  because  it  appeared  that  they  had  acted  as  shareholders 
and  affirmed  their  contract  as  owners  of  shares  after  becoming  aware  of  the 
grounds  of  misrepresentation, 

Held,  also,  as  to  the  action  against  the  defendants  other  than  the  company 
for  deceit,  that  the  evidence  failed  to  establish  such  a  case  of  fraudulent 
misrepresentation  as  to  entitle  plaintiffs  to  succeed  as  for  deceit. 

Hald,  also,  as  to  the  alleged  concealment  of  the  mortgage  to  the  Ontario 
Bank,  it  having  been  given  after  the  prospectus  was  issued  it  could  not  have 
been  in  the  prospectus,  and  moreover  that  the  shareholders  were  in  no  way 
damnified  thereby,  as  the  new  company  would  have  been  equally  liable  for 
the  debt  if  the  mortgage  had  not  been  given ;  and  as  to  the  concealment  of  the 
embarrassed  condition  of  the  old  company,  the  evidence  showed  that  the  old 
firm  did  not  believe  themselves  to  be  insolvent ;  and  in  neither  case  were  they 
liable  in  an  action  of  this  kind. 

Petrie  t.  The  Onelph  Lumber  Company.— xi.  450. 
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25.  Municipal  corporation — Agreement  by  to  take  stock  in  Railway 

company  and  to  pay  for  in  debentures — Breach  of  agree- 
ment— Eight  of  Railway  Company  to  sue  for  special 
damages. 

See  DAMAGES,  40. 

26.  Scde  by  Director  to  Company — Ratification  of  by-law  by  Share- 

holders — Vote  of  owner  of  property. 

A  director  of  a  joint  stock  company  personally  owned  a  yessel  which 
he  wished  to  sell  to  the  company ;  he  was  possessed  of  a  majority  of  the  shares 
of  the  company,  some  of  which  he  assigned  to  other  persons  in  such  numbers 
asqaalified  them  for  the  position  of  directors,  which  position  they  accordingly 
filled.  Upon  a  proposed  sale  and  purchase  by  the  company  of  the  said  vessel, 
the  board  of  directors,  including  the  owner  of  the  vessel,  passed  a  by-law 
approving  of  such  purchase  by  the  company,  and  subsequently  at  a  general 
meeting  of  the  shareholders,  at  which  the  said  owner  and  those  to  whom 
he  had  transferred  the  portions  of  his  stock  were  present  and  voted,  a  resolu- 
tion was  passed  confirming  the  said  by-law,  which  resolution  was  opposed  by  a 
number  of  the  shareholders  representing  nearly  one-half  of  the  total  stock  of 
the  company. 

Held,  reversing  the  decision  of  the  Court  of  Appeal,  (11  Ont.  App.  R.  205,) 
that  the  board  of  directors  had  no  power  to  pass  the  said  by-law,  and  under 
the  circumstances  the  resolution  of  the  shareholders  confirming  the  by-law 
was  invalid. 

Beatty  t.  The  North  Western  Transportation  Company. — ^zii.  598. 

[The  judgment  in  this  case  was  reversed  by  the  J.  C.  of  the  Privy  Council 
—See  12  App.  Cases  589.] 

27.  Municipal  corporation — By-law  guaranteeing  cost  of  expropria- 

tion by  railway  rdtra  vires — Injunction. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  18. 

28.  Joint  stock  company — Contribviories — Subscription  for  stock 

— Payment  by  services. 

The  Act  of  Incorporation  of  a  joint  stock  company  provided  **  that  no 
subscription  for  stock  should  be  legal  or  valid  until  ten  per  cent,  should  have 
been  actually  and  b<ma  Jide  paid  thereon."  C.  gave  to  the  manager  of  the 
company  a  power  of  attorney  to  subscribe  for  him  ten  shares  in  the  company, 
such  power  of  attorney  containing  these  words :  **  and  I  herewith  enclose  ten 
per  cent,  thereof,  and  ratify  and  confirm  all  that  my  said  attorney  may  do  by 
virtue  thereof."  The  ten  per  cent,  was  not,  in  fact,  enclosed,  but  the  amount 
was  placed  to  the  credit  of  C.  in  the  books  of  the  company,  and  a  certificate  of 
stock  issued  to  him  which  he  held  for  several  years.    The  company  having 
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failed,  proceedings  were  taken  to  have  G.  placed  on  the  list  of  oontribatories, 
in  which  proceedings  he  gave  evidence  to  the  effect,  that  the  snm  to  his  credit 
was  for  professional  services  to  the  company,  he  having  been  appointed  a  local 
solicitor,  and  there  had  been  an  arrangement  that  his  stock  was  to  be  paid  for 
by  snch  servicee. 

Held,  affirming  the  judgment  of  the  court  below,  Henry,  J.,  dissenting, 
that  G.  was  lightly  placed  on  the  list  of  contributories. 

Caiton's  Cm6.— xii.  644. 

29.  Joint  stock  company — Misrepresentation  by  promoters  of — 

Action  of  individual  shareholders — Delay  in  bringing 
action — Parties, 

Individual  shareholders  in  a  joint  stock  company  cannot  bring  an  action 
against  the  promoters  for  damages  caused  by  alleged  misrepresentations  by 
the  latter  as  to  the  prospects  of  the  company  when  formed,  the  injury,  if  any, 
being  an  injury  to  the  company,  not  to  the  respective  shareholders.  (Strong, 
J.,  dissenting).  If  the  shareholders  could  bring  such  action  a  delay  of  four 
years,  during  which  they  suffered  the  business  of  the  company  to  go  on  with 
full  knowledge  of  the  alleged  misrepresentations,  would  disentitle  them  to 
relief.     (Strong.  J.,  dissenting.) 

Beatty  v.  NeeloiL— ziii.  1. 

30.  Powers  of  directors — Assignment  for  benefit  of  creditors — 

Description  of  property — Change  of  possession — J?.  S.  0. 

c.  119,  s,  6 — Interpleader  issue — Appeal  from  judgment  on 

• 

The  decision  of  a  judge  of  the  High  Gourt  of  Justice  (which  by  section  28 
of  the  Judicature  Act  is  the  decision  of  the  court)  on  an  interpleader  issue  to 
try  the  title  to  property  taken  under  execution  on  a  final  judgment  in  the  suit 
in  which  it  is  issued,  is  not  an  interlocutory  order  within  the  meaning  of  that 
expression  in  section  86  of  the  Judicature  Act,  or  if  it  is  it  is  such  an  order  as 
was  appealable  before  the  passing  of  that  Act,  and  in  either  case  it  is  appealable 
now  to  the  Gourt  of  Appeal  for  Ontario. 

An  assignment  by  the  directors  of  a  joint  stock  company  of  all  the  estate 
and  property  of  the  company  to  trustees  for  the  benefit  of  creditors  is  not 
iiitra  virei  of  such  directors,  and  does  not  require  special  statutory  authority 
or  the  formal  assent  of  the  whole  body  of  shareholders. 

Quote,  Is  such  an  assignment  within  the  provisions  of  the  Ghattel 
Mortgage  Act  of  Ontario,  B.  S.  O.  c.  119  ? 

Where  such  an  assignment  was  made,  and  the  property  was  formally 
handed  over  by  the  directors  to  the  trustees,  who  took  possession  and  subse- 
quently advertised  and  sold  the  property  under  the  deed  of  assignment, 

Hald,  that  if  the  assignment  did  come  within  the  terms  of  the  Act  its 
provisions  were  fully  complied  with,  the  deed  being  duly  registered  and  there 
being  an  actual  and  continued  change  of  possession  as  required  by  section  5. 
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In  saoh  deed  of  lassignment  the  property  was  described  as  "  all  the  real 
estate,  lands,  tenements  and  hereditaments  of  the  said  debtors  (company) 
whatsoever  and  wheresoever,  of  or  to  which  they  are  now  seised  or  entitled, 
or  of  or  to  which  they  may  have  any  estate,  right  or  interest  of  any  kind  or 
description,  with  the  appurtenances,  the  particalars  of  which  are  more  partic- 
olarly  set  out  in  the  schedale  hereto,  and  all  and  singular  the  personal  estate 
and  effects,  stock  in  trade,  goods,  chattels,  .  .  .  and  all  other  the  personal 
estate  and  effects  whatsoever  and  wheresoever,  whether  upon  the  premises 
where  the  debtors*  business  is  carried  on  or  elsewhere,  and  which  the  said 
debtors  are  possessed  of  or  entitled  to  in  any  way  whatever. 

The  schedule  annexed  specifically  designated  the  real  estate  and  included 
the  foundry,  erections  and  buildings  thereon  erected,  and  all  articles  such  as 
engines,  etc.,  in  or  upon  said  premises. 

Held,  that  this  was  a  sufficient  description  of  the  property  intended  to  be 
conveyed  to  satisfy  the  section  23  of  B.  8.  O.  c.  119 ;  McCaU  v.  Wolff  (18  C.  S. 
C.  B.  180),  approved  and  distinguished. 

But  ue  now  48  V.  c.  26,  s.  12,  passed  since  this  case  was  decided. 

Hovey  v.  Whiting.— ziv.  515. 

31.  Jovat  stock  company — 31  V.  c.  25  (P.Q.) — Action  for  calls — 

Subscriber  before  incorporation — AUottnent — Non-liability. 

P.  signed  a  subscription  list  undertaking  to  take  shares  in  the  capital 
stock  of  a  company  to  be  incorporated  by  letters  patent  under  81 V.  c.  25  (P. Q.), 
but  his  name  did  not  appear  in  the  notice  applying  for  letters  patent,  nor  as 
one  of  the  original  incorporators  in  the  letters  patent  incorporating  the  com  - 
pany.  The  directors  never  allotted  shares  to  P.  and  he  never  subsequently 
acknowledged  any  liability  to  the  company.  In  an  action  brought  by  the 
company  against  P.,  for  910,000  alleged  to  be  due  by  him  on  100  shares  in  the 
capital  stock  of  the  company, 

Held,  affirming  the  judgment  of  the  court  below,  that  P.  was  not  liable 
for  calls  on  stock. 

The  Magog  Textile  and  Print  Co.  v.  Prioe.— xiv.  664. 

32.  Action  on  bond  against  sureties  of  defaulting  clerk  of  munici- 

pality— Defence — No  seals  attached  when  sureties  signed. 

See  BOND,  5. 

33.  Municipal  debentures — Future  conditions — Municipal  Code, 

AH.  982, 

• 

Held,  affirming  the  judgment  of  the  Court  of  Queen's  Bench  for  Lower 
Canada,  M.  L.  B.  2  Q.  B.  160,  that  a  debenture  being  a  negotiable  instrument, 
a  railway  company  that  has  complied  with  aU  the  conditions  precedent  stated 
in  the  by-law  to  the  issuing  and  delivery  of  debentures  granted  by  a  munici- 
pality is  entitled  to  said  debenture,  free  from  any  declaration  on  their  face  of 
conditions  mentioned  in  the  by-law  to  be  performed  in  future,  such  as  the 
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fatare  keeping  ap  of  the  roftd,  etc.    Art.  962,  Manioipal  Code.    Foamier,  J., 
disfienting. 

Parlih  of  St.  Cesalre  v.  MoFarlane.— March  14th,  1887— ziv.  788. 

34  Estoppel — Action  by  ratepayer — Improper  construction  of 
municipal  work — Ratepayer  a  contractor — Acceptance  of 
surplus  mxmey. 

A  ratepayer  of  a  municipality  cannot  maintain  an  action,  on  behalf  of 
himself  and  the  other  ratepayers,  against  the  municipality  for  the  improper 
construction  of  a  drain  authorized  by  by-law  when  such  ratepayer  has  himself 
been  a  contractor  for  a  portion  of  the  work  and  has  received  his  share  of  the 
money  voted  for  the  work  in  excess  of  the  amount  expended. 

Judgment  of  the  Court  of  Appeal  for  Ontario,  18  Ont.  App.  B.  58, 

affirmed. 

Dillon  y.  The  Townahip  of  Raleigh.— March  15th,  1887— xiv.  789. 

35.  Municipal  by-law — Sale  of  meat — Municipal  Act,  1883,  ss.  497 

and  503;   50  V.  c.  29,  s.  29,  Ont.— Quantity  — Time  and 
place — License. 

See  LICENSE,  7. 

36.  Purchase  of  shares  in  Mutual  Building  Society  declared  for- 

feited for  non-payment  of  dues— Litigious  rights— Arts. 
1582, 1683, 1684,  C.  C. 

See  LITIGIOUS  RIGHTS. 

37.  Municipal  Council — Powers  of — Improvement  of  roads — 

Proc^  verbal  homologated — Effect  of  Arts.  100,  451,  705, 
M.  C.  (P.Q.)— Appeal— R  S.  C.  c.  136,  s.  £9  (6). 

Where  a  procH  verbal  of  a  manioipal  council  directing  improvements  to  be 
made  on  a  portion  of  road  sitaated  within  the  municipality  has  been  duly 
homologated,  it  cannot  Bnbseqaently  be  set  aside  by  an  incidental  procedure, 
bat,  like  a  by-law,  it  can  only  be  attacked  by  a  direct  prooedare  as  indicated 
in  the  Manioipal  Code  (P.Q.)  Arts.  100,  461.  Parent  v.  Corporation  of  St, 
Sauveur^  2  Q.  L.  B.  25S,  approved'. 

By  a  procH  verbal  made  by  the  municipal  council  of  Ste.  Anne  du  Bout  de 
L'Isle  a  portion  of  the  road  fronting  the  land  of  one  B.  was  ordered  to  be 
improved  by  raising  and  widening  it.  Upon  B.'s  refusal  to  do  the  work  the 
council  had  it  performed,  paid  9200  for  it  and  subsequently  sued  B.  for  the 
said  9200. 

The  Court  of  Queen's  Bench,  P.Q.,  on  appeal  affirmed  a  judgment  in 
favour  of  the  municipal  council  for  that  amount. 

On  appeal  to  the  Supreme  Court  it  was : 
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Held,  per  Foamier,  Henry  and  Gwynne,  JJ.,  (Strong  and  Tascherean,  JJ., 
dissenting,  and  Bitchie,  C.J.,  ezpreesing  no  opinion  on  the  point),  that  although 
the  matter  in  controversy  did  not  amount  to  92,000,  yet,  as  it  related  to  a 
charge  on  the  appellant's  land  whereby  his  rights  in  futnre  might  be  bound, 
the  case  was  appealable.    B.  S.  G,  o.  136,  s.  29. 

ReboFu  T.  La  Corporation  de  la  Paroiue  de  fite.  Anne  da  Bout  de 
L'iBle.  — ZV.92. 

38.  Bailway  company — Sparks  irojxx  engine — Negligence — Exam- 
ination for  discovery — Officers  of  corporation,  locomotive 
superintendent  and  locomotive  foreman,  officers  who  may 
be  examined.    R.  S.  O.  1877,  c.  50,  a  136. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  40. 

S9.  Construction  of  street  raiLw%y — By-law — Agreement — Notice 
precedent  to  assuming  ownership  by  corporation — Arbi- 
trators— Appointment  of  by  court. 

The  Quebec  Street  Railway  Company  were  authorized  under  a  by-law 
passed  by  the  corporation  of  the  city  of  Quebec  and  an  agreement  executed  in 
pursuance  thereof  to  construct  and  operate  in  certain  streets  of  the  city  a 
street  railway  for  a  period  of  forty  years,  but  it  was  also  provided  that  at  the 
expiration  of  twenty  years  (from  the  9th  February,  1865)  the  corporation 
might,  after  a  notice  of  six  months  to  the  said  company,  to  be  given  within 
the  twelve  months  immediately  preceding  the  expiration  of  the  said  twenty 
years,  assume  the  ownership  of  the  said  railway  upon  payment,  etc.,  of  its  value, 
to  be  determined  by  arbitration,  together  with  ten  per  cent,  additional. 

Held,  reversing  the  judgments  of  the  courts  below,  Fournier,  J.,  dissent- 
ing, that  the  company  were  entitled  to  a  full  six  months  notice  prior  to  the 
9th  February,  1885,  to  be  given  within  the  twelve  months  preceding  the  9th 
February,  1885,  and  therefore  a  notice  given  in  November,  1884,  to  the  com- 
pany that  the  corporation  would  take  possession  of  the  railway  in  six  months 
thereafter  was  bad. 

Per  Strong  and  Henry,  J  J. — That  the  court  had  no  power  to  appoint  an 

arbitrator  or  valuator  to  make  the  valuation  provided  for  by  the  agreement 

after  the  refusal  by  the  company  to  appoint  their  arbitrator.    Fournier,  J., 

eofitra. 

Quebeo  Street  Ry.  Co.  t.  City  of  Quebec.— xv.  164. 

40,  Municipal  corporation — By-law — Voting  by  ratepayers  on — 
Casting  vote  by  returning  ofUcer — i?,  S.  0.  (1877),  c.  174, 
s-s  286-7. 

In  case  of  a  tie  in  voting  on  a  municipal  by-law  there  is  no  authority  to 
the  returning  officer  to  give  a  casting  vote,  s.  152  of  R.  S.  O.  (1877)  c.  174  not 
applying  to  such  a  vote. 

Canada  Atlantic  Ry.  Co.  t.  Township  of  Cambridge.— xv.  219. 
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41.  Act  of  incorporation  of  company — ^Vendor  to  company  estopped 

from  questioning  validity  of,  after  judgment  on  licitation 
and  on  report  of  distribution. 

See  SALE  OF  LANDS,  26. 

42.  Municipal  corporation — Public  highway — Construction  of  cros- 

sing-^Elevation  above  end  of  street — Negligence. 

See  MUNICIPAL  CORPORATION,  10. 

43.  Foreign  corporation — Telegraph  company — Doing  bvsinesa  in 

Canada  —  Exdvsive  right  —  Contract  for — Restraint  of 
trade — Public  interest 

In  1669  the  E.  &  N.  A.  Ry.  Co.  owning  the  road  from  St.' John,  N.  B., 
westward  to  the  United  States  boundary,  made  an  agreement  with  the  W.  U. 
TeL  Co.  giving  the  latter  the  exolasive  right  for  99  years  to  oonstraot  and 
operate  a  line  of  telegraph  over  its  road.  In  1876  a  mortgage  on  the  road  was 
foreclosed  and  the  road  itself  sold  under  decree  of  the  Equity  Court  of  New 
Brunswick  to  the  St.  J.  A  M.  Ry.  Co.,  which  company,  in  1888,  leased  it  to 
the  N.  B.  Ry.  Co.  for  a  term  of  999  years.  The  telegraph  line  was  constructed 
by  the  W.  U.  Tel.  Co.  under  the  said  agreement,  and  has  been  continued  ever 
since  without  any  new  agreement  being  made  with  the  St.  J.  &  M.  Ry.  Co.  or 
the  N.  B.  Ry.  Co.  The  W.  U.  Tel.  Co.  is  an  American  company,  incorporated 
by  the  State  of  New  York,  for  the  purpose  of  constructing  and  operating  tele- 
graph lines  in  the  state.  Its  charter  neither  allows  it  to  engage,  nor  prohibits 
it  from  engaging,  in  business  outside  the  state.  In  1888  the  C.  P.  Ry.  Co. 
completed  a  road  from  Montreal  to  St.  John,  a  portion  of  it  having  running 
powers  over  the  line  of  the  N.  B.  Ry.  Co.,  on  which  the  W.  U.  Tel.  Co.  had 
constructed  its  telegraph  line.  The  N.  B.  Ry.  Co.  having  given  permission  to 
the  C.  P.  R.  to  construct  another  telegraph  line  over  the  same  road,  the  W.  U. 
Tel.  Co.  applied  for  and  obtained  an  injunction  to  prevent  its  being  built.  On 
appeal  to  the  Supreme  Court  of  Canada  from  the  decree  of  the  Equity  Court 
granting  the  injunction : 

Held,  1.  That  the  agreement  made  in  1869  between  the  E.  &  N.  A.  Ry. 
Co.  is  binding  on  the  present  owners  of  the  road. 

2.  That  the  contract  made  with  the  W.  U.  Tel.  Co.  was  consistent  with 
the  purposes  of  its  incorporation,  and  not  prohibited  by  its  charter  nor  by  the 
local  laws  of  New  Brunswick,  and  its  right  to  enter  into  such  a  contract  and 
carry  on  the  business  provided  for  thereby  is  a  right  recognized  by  the  comity 
of  nations. 

3.  The  exclusive  right  granted  to  the  W.  U.  Tel.  Co.  does  not  avoid  the 
contract  as  being  against  public  policy,  nor  as  being  a  contract  in  restraint 
<d  trade. 

Held,  per  Gwynne,  J.,  dissenting,  that  the  comity  of  nations  does  not 
require  the  courts  of  the  country  to  enforce,  in  favor  of  a  foreign  corporation, 
a  contract  depriving  a  railway  company  in  Canada  of  the  right  to  permit  a 
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domestio  corporation,  oreated  for  the  purpose  of  erecting  telegraph  lines  in 
the  Dominion,  to  ereot  each  a  line  apon  its  land,  and  depriving  it  of  the  right 
to  constmct  a  telegraph  line  upon  its  own  land. 

Canadian  Paciflo  Railway  Co.  t.  Wettam  Union  Tel.  Co.— zvii.  151. 

44.  Corporation — Contract  of — Seal — Performance — Adoption — 

Municipality — By-law — Manitoba  Municipal  Act,  1884, 
8.  111. 

A  corporation  is  liable  on  an  executed  contract  for  the  performance  of 
work  within  the  purposes  for  which  it  was  created,  which  work  it  has  adopted 
and  of  which  it  has  received  the  benefit,  though  the  contract  was  not  executed 
under  its  corporate  seal,  and  this  applies  to  municipal  as  well  as  other 
corporations.    Ritchie,  G.J.,  and  Strong,  J.,  dissenting. 

In  section  111  of  the  Manitoba  Municipal  Act,  1884,  which  provides  that 
municipal  corporations  may  pass  by-laws  in  relation  to  matters  therein 
enumerated,  the  word  **  may  '*  is  permissive  only  and  does  not  prohibit  cor- 
porations from  exercising  their  jurisdiction  otherwise  than  by  by-law.  Ritchie, 
C.J.,  and  Strong,  J.,  dissenting. 

Bomardin  t.  The  Mnnlclpallty  of  Horth  Dnfferin.— xix.  58K 

45.  Corporation  publisher  and  proprietor  of  newspaper— Manitoba 

Act,  50  V.  c.  23 — Deposit  of  affidavit  or  affirmation — Who 
shall  make — Content& 

See  LIBEL,  6. 

46.  Road  Co.— Collector  of  tolls — Negligence — Liability  of  com- 

pany. 

See  NEGLIGENCE,  87. 

47.  Joint  stock  company — Action  for  calls  on  increased  capital — 

Calls  and  by-law  not  in  conformity  with  31  V.  c.  25  {P.Q.} 
86. 11, 17, 19, 20. 

By  s.  11, 81  v.  0. 25  (P.Q.)  it  is  provided  that  **  no  by-law  for  increasing  or 
decreasing  the  capital  of  the  oompany  shall  have  any  foroe  or  effect  whatever 
until  it  shall  have  been  sanctioned  by  a  vote  of  not  less  than  two-thirds  in 
amount  of  the  shareholders  at  a  general  meeting  of  the  oompany,  doly  called 
for  considering  the  same,  and  afterwards  confirmed  by  supplementary  lettera 
patent." 

In  virtue  of  the  above  provisions  on  the  9th  March,  1875,  at  a  meeting  of 
the  board  of  directors  of  the  St.  John  Stone  Chinaware  Company  a  by-law 
was  passed  increasing  the  capital  stock  of  the  company  by  the  issue  of  250 
additional  shares  of  $200  each,  payable  by  monthly  instalments  of  ten  per 
cent,  each." 
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At  the  general  meeting  of  the  stockholders  held  on  the  6th  June,  1875,  for 
the  election  of  directors  and  other  business,  the  by-law  passed  by  the  directors 
for  the  increased  capital  was  confirmed.  There  was  no  evidence  as  to  whether 
the  by-law  was  sanctioned  by  two-thirds  in  amoont  of  the  shareholders. 
There  was  no  day  appointed  for  the  payment  of  the  calls,  and  the  books  of  the 
company  contained  no  other  entry  relating  to  the  calls  for  the  increased  stock 
than  the  minutes  of  the  meeting  of  the  board  of  directors  of  the  9th  Maroh^ 
1675,  and  of  the  general  meeting  of  the  8th  June,  1875,  aforesaid.  In  an  action 
brought  by  the  assignee  of  the  company  against  W.,  an  original  stockholder' 
and  director,  for  calls  of  20  shares  of  new  stock,  it  was 

Held,  affirming  the  judgment  of  the  Ck>urt  of  Queen's  Bench  for  Lower 
Canada,  that  there  was  no  evidence  t>f  calls  for  the  payment  of  the  shares  in 
question  having  been  duly  made,  and  therefore  W.  was  not  liable. 

Per  Foumier  and  Henry,  J  J. — There  was  no  evidence  that  the  by-law  had 
been  sanctioned  by  a  vote  of  not  less  than  two-thirds  in  amount  of  the  share- 
holders at  a  general  meeting  of  the  company  duly  called  for  considering  the 
same,  and  on  that  ground  also  the  appeal  should  be  dismissed. 

Present :  Ritchie,  G. J.,  and  Foumier,  Henry,  Taschereau  and  Gwynne,  JJ» 

Kni^t  T.  Whitfield.— 22  G.  L.  J.  15— 16th  Nov.,  1885. 

48.  PvMic  Company — Act  of  incorporation — Forfeiture  of-^4^ 
V.  c.  61  (D.) — Attomey-GeneraZ  of  Canada — Information — 
R.  S.  C.  c.  SI,  8. 4 — Scire  Facias — Form  of  proceedings — Arta^ 
997  et  acq.  C.  C.  P, — Subscription  to  capital  stock — Condition 
precedent 

The  t^ppellant  company  by  its  act  of  incorporation,  44  V.  c.  61  (D.)  was- 
authorized  to  carry  on  business  provided  9100,000  of  its  capital  stock  were 
subscribed  for,  and  thirty  per  cent,  paid  thereon,  within  six  months  after  the 
passing  of  the  Act,  and  the  Attorney-General  of  Ganada  having  been  informed 
that  only  960,500  had  been  bond  fide  subscribed  prior  to  the  commencing  of 
the  operations  of  the  company,  the  balance  having  been  subscribed  for  by  G. 
t'fi  trutt,  who  subsequently  surrendered  a  portion  of  it  to  the  company,  and  that 
the  thirty  per  cent,  had  not  been  truly  and  in  fact  paid  thereon,  sought  at  the 
instance  of  a  relator  by  proceedings  in  the  Superior  Court  for  Lower  Canada- 
to  have  the  company's  charter  set  aside  and  declared  forfeited. 

Held,  affirming  the  judgment  of  the  court  below : 

1.  That  this  being  a  Dominion  Statutory  charter  proceedings  to  set  it 
aside  were  properly  taken  by  the  Attorney-General  of  Canada. 

2.  That  such  proceedings  taken  by  the  Attorney -General  of  Canada  under 
Arts.  997  eteeq.  C.  C.  P.  if  in  the  form  authorized  by  those  articles  are  sufficient 
and  valid  though  erroneously  designated  in  the  pleadings  as  a  eeire  facias, 

8.  That  the  bona  fide  subscription  of  9100,000  within  six  months  from 
the  date  of  the  passing  of  the  Act  of  incorporation,  and  the  payment  of  the  80 
per  cent,  thereon,  were  conditions  precedent  to  the  legal  organization  of  the 
company  with  power  to  carry  on  business,  and  as  these  conditions  had  not> 
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been  bona  fide  and  in  fact  complied  with  within  such  six  months  the  Attorney- 
General  of  Canada  was  entitled  to  have  the  company's  charter  declared  for- 
feited.   Gwynne,  J.,  dissenting. 

Dominion  BftlTage  and  Wrecking  Company  t.  The  Attopney-Oenepal 
of  Canada.  — xxi.  72. 

49.  Statute— Application  of—R.  8.  0.  (1887),  c.  169— S3  V.  c,  ^— 
Application  to  company  incorporated  by  special  charter — 
Collection  of  tolls — Maintenance  of  road — Injunction. 

The  provisions  of  the  general  Road  Companies  Act  of  Ontario,  B.  S.  O. 
(1887),  c.  159,  as  amended  by  58  V.  o.  42,  relating  to  tolls  and  repair  of  roads, 
apply  to  a  company  incorporated  by  special  Acts,  and  on  the  report  of  an 
engineer  as  provided  by  the  General  Act  that  the  road  of  such  company  is  oat 
of  repair  it  may  be  restrained  from  collecting  tolls  nntil  such  repairs  have  been 
made. 

Judgment  of  the  Conrt  of  Appeal  for  Ontario  on  motion  for  interim 
injunction  (19  Ont.  App.  B.  234)  over-ruled  and  that  of  the  Divisional  Court 
(21  O.K.  607)  approved. 

The  Attorney-General  t.  The  Yanghan  Road  Company .-^ISth  Dec.,  1892,  zzi. 

Corrupt  Practice — Dominion  election — Free  railway  ticket — Loan 
'     for  travelling  expenses-  Intent. 

See  ELECTION,  44. 

2.  Promise  by  candidate  to  procure  employment  for  voter — Evi- 
dence— Corroboration — Finding  of  trial  judges. 

See  ELECTION,  45. 

Costs — Charged  against  administrator  personally — Where  miscon- 
duct. 

See  EXECUTORS,  7. 

2.  In  appeal. 

See  PRA.CTICE  OF  SUPREME  COURT,  83-60,  111. 

3.  Railway  company — Lands  tahen  for  railway  purposes — 

— Arbitrjbtion — Award — Matters    considered    by   arbitra- 
tors. 

A  railway  company,  having  taken  certain  lands  for  the  purposes  of  their 
railway,  made  an  ofier  to  the  owner  in  payment  of  the  same  which  offer  was 
not  accepted  and  the  matter  wab  referred  to  arbitration  under  the  Cons.  Rail- 
way Act,  1879.  On  the  day  that  the  arbitrators  met  the  company  executed  an 
agreement  for  a  crossing  over  the  said  land,  in  addition  to  the  money  payment, 
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and  it  appeared  that  the  arbitrators  took  the  matter  of  the  crossing  into  con- 
Bideration  in  making  their  award.  The  amount  of  the  award  was  less  than 
the  sum  offered  by  the  company,  and  both  parties  claimed  to  be  entitled  to  the 
costs  of  the  arbitration,  the  company  beoaase  the  award  was  less  than  their 
offer,  and  the  owner  because  the  value  of  the  crossing  was  included  in  the  sum 
awarded  which  would  make  it  greater  than  the  offer. 

Held,  affirming  the  judgment  of  the  Court  of  Appeal,  and  the  judgment  of 
the  Divisional  Court,  5  O.  K.  674,  Gwynne,  J.,  dissenting,  that  under  the 
circumstances  neither  party  was  entitled  to  costs. 

Appeal  dismissed  with  costs. 

Ontario  and  Qnebeo  Railway  Co.  t.  Philbriok.~9th  April,  1886~zii.  266. 

4.  Contempt  of  court — R.  S.  C.  c.  135,  s.  24  (a) — Judgment  not 

final — Party  appellant  led  into  error  by  action  of  the  court 
below — Appeal  quashed  without  costs. 

EUiB  T.  Baird.— zvi.  at  pp.  149, 150  &  155. 
See  JURISDICTION,  53. 

5.  Contract  with  Crown — Certificate  of  engineer — Condition  pre- 

cedent— Reference  to  arbitration  under  31  V.  c.  12 — Costs  of 
proceedings  refused. 

See  CONTRACT,  85. 

6.  Of  execution  creditor — Lien  for — Assignment  for  benefit  of 

creditors— Extent  of  costs— 48  V.  c.  26,  s.  9  (0.)— 49  V. 
a  25,  s.  2  (O.). 

See  ASSIGNMENT,  13. 

7.  Intestate  estate — ^Distribution — Paid  out  of  estate — Order  of 

court  below — Interference  with. 

See  DISTRIBUTION  OP  ESTATE. 

8.  Solicitor's  bill  —  Reference  to   taxing  master  —  Procedure  — 

Appeal — Jurisdiction. 

See  SOLICITOR  AND  CLIENT,  7. 

9.  By-law  —  Appeal  as  to  coats  —  Jurisdiction  —  Supreme  and 

Excheqtuer  Courts  Act,  s.  24^ 

After  the  rendering  of  a  judgment  by  the  Court  of  Queen's  Benoh 
refusing  to  quash  a  by-law  passed  by  the  corporation  of  the  village  of  Hunting- 
don, the  by-law  in  question  was  repealed.  On  appeal  to  the  Supreme  Court 
of  Canada: — 


190 

■Costs — Continued. 

'  Held,  that  the  only  matter  in  dispute  between  the  parties  beinf^  a  mere 
qneetion  of  ooets,  the  court  would  not  entertain  the  appeal.  Supreme  and 
Ezohequer  Courts  Act,  s.  24. 

Moir  T.  The  Corporation  of  the  Tillage  of  Hantingdon.— xiz.  863. 

10.  BiU  of— Order  for  taxation— R.  8,  0.  1887,  c,  U7,  8.  4£— 

Appeal — Jiuriadiction. 

Judgment  having  been  recovered  in  an  action  brought  against  school 
trustees,  a  ratepayer  of  the  district  applied  to  a  judge  of  the  H.  C.  of  J.  for 
Ontario  under  s.  42  of  c.  147  of  the  B.  S.  0. 1887.  to  tax  the  bill  of  the  solicitor 
of  the  plaintiff. 

Heldyptfr  Bitchie,  C.J.,  and  Patterson,  J.,  affirming  the  judgment  of  the 
Court  of  Appeal  for  Ontario,  that  a  ratepayer  is  not  entitled  to  an  order  for 
taxation  under  said  section. 

Held,  also,  per  Bitchie,  C.J.,  and  Patterson,  J.,  that  the  matter  of  taxation 
of  costs  was  one  in  which  the  Supreme  Court  should  not  interfere. 

Held,  further  that  there  was  no  jurisdiction  to  entertain  the  appeal. 

MeGogan  t.  MeOngaiL— xxi.  267. 

See  alto  JUBISDIGTION,  101. 

11.  Proceedings  before  Supreme  and  Exchequer  Coverts  of  Canada 

— Solicitor  and  client — Costs  of — Quantum  Toeruit — Pa/rot 
evidence — Art.  3597,  R,  S.  Q, 

In  proceedings  before  the  Supreme  and  Exchequer  Courts,  therd  being  no 
tariff  as  between  attorney  and  client,  an  attorney  has  the  right  to  establish  the 
quantum  meruit  of  his  services  by  oral  evidence  in  an  action  for  his  costs. 

Paradit  t.  Boue.— xxi.  419. 

12.  Solicitors — Action  on  Bill  of  Costs — Set  Off— Mutual  Debts — 

Special  Services — Retainer. 

Held,  affirming  the  judgment  of  the  Court  of  Appeal  for  Ontario,  that  in 
an  action  by  a  firm  of  attorneys  for  costs  dae  from  clients'the  defendants  can- 
not set  off  against  the  plaintiff's  claim  a  sum  paid  by  one  of  them  to  one 
of  the  attorneys  for  special  services  to  be  rendered  by  him  there  being  no 
mutuality  and  the  payment  not  being  for  the  general  services  covered  by  the 
retainer  to  the  firm. 

Held,  per  Taschereau,  J. — A  decision  of  the  Court  of  Appeal  affirming  the 
judgment  of  the  Divisional  Court  which  refused  to  allow  such  set-off  is  not  a 
final  judgment  from  which  appeal  will  lie  to  the  Supreme  Court  of  Canada. 

McDoagall  v.  Cameron,  Biokford  t.  Cameron.— xxi  879. 
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Counsel. — Right  to  recover  fees — Agreement  for. 

See  PETITION  OF  RIGHT,  5. 

At  hearing. 

Right  to  begin. 

When  appellant  in  person. 

Fees  in  appeal. 

See  PRACTICE  OF  SUPREME  COURT.  61-69. 

Counts. — Misjoinder  of,  in  an  indictment. 

See  CRIMINAL  APPEAL,  2. 

County  Court.  —  Of  Halifax  —  Prohibition  to  restrain  trial  of 
cause  by. 

See  PROHIBITION,  4. 

2.  Judge  of — ISo  power  on  a  scrutiny  under  Canada  Temperance 

Act  to  enquire  into  corrupt  acts. 

See  CANADA  TEMPERANCE  ACT,  (1878),  7. 

3.  Inquiry  into  civic  affairs  by  judge  of  County  Court  — R.  S.  O. 

1887,  c.  1§4,  8.  477— Prohibition. 

See  PROHIBITION,  7. 

Court  House. — Establishment  of  County  Court  House  and  jail— r 
Right  to  remove  from  shire  town — R.  S.  N.  S.  5th  ser.  c.  20, 
a  1—49  V.  c.  11. 

Su  MUNICIPAL  CORPORATION,  22. 

Court  of  Chancery,  Ont — Transfer  of  action  to,  under  Adm.  Just. 
Act. 

See  MORTGAGE,  10. 

"2.    Powers  of  in  Ejectment — R  S.  Ont,  c.  40,  s.  87. 

See  POSSESSION,  5. 


Court  of  Review,  P.  Q, 

See  REVIEW,  COURT  OF. 

Covenant* — In  mortgage  deed. 

See  MORTGAGE,  2. 
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Criminal  Appeal — Indictment — Delegation  of  authority  by  Attor- 
ney-General— 32  &  S3  V.  c,  29,  8.  28 — Obtaining  Tnoney 
under  false  pretenses. 

On  an  indiotment,  oontaining  four  coants  for  obtaining  money  by  false 
pretences,  was  endorsed :  "I  direct  that  this  indictment  be  laid  before  the 
grand  jory. 

MoNTBBAL,  6th  October,  1880. 

"  L.  O.  Loranger,  Attorney-Gtoeral ;  by  J.  A.  Moasseaa,  Q.C. ;  C.  P. 
Davidson,  Q.C' 

Messrs.  Moasseaa  and  Davidson  were  the  two  counsel  authorized  to 
represent  the  Grown  in  all  the  criminal  proceedings  daring  the  term. 

A  motion  supported  by  affidavit  was  made  to'  quash  the  indictment  on 
the  groand  inter  alia,  that  the  preliminary  formalities  required  by  s.  28  of 
32  &  88  V.  c.  29,  had  jiot  been  observed.  The  Chief  Justice  allowed  the  case 
to  proceed,  intimating  that  he  would  reserve  the  point  raised,  should  the 
defendant  be  found  guilty.    The  defendant  was  convicted. 

Held,  on  appeal,  reversing  the  judgment  of  the  Court  of  Queen's  Bench, 
that  under  82  &  88  Y.  c.  29,  s.  28,  the  Attorney-General  could  not  delegate  to 
the  judgment  and  discretion  of  another  the  power  which  the  legislature  had 
authorized  him  personally  to  exercise  to  direct  that  a  bill  of  indictment  for 
obtaining  money  by  false  pretenses  be  laid  before  the  grand  jury ;  and  it  being 
admitted  that  the  Attorney -General  gave  no  directions  with  reference  to  this 
indictment,  the  motion  to  quash  should  have  been  granted,  and  the  verdict 
ought  to  be  set  aside. 

AbrahamB  Tt  The  Qneen. — vi.  10. 

2.    Indictment — Misjoinder  of  counts — Manslaiighter — Evidence, 

An  indictment  contained  two  counts,  one  charging  the  prisoner  with 
murdering  M.  J.  T.  on  the  10th  November,  1881 ;  the  other  with  manslaughter 
of  the  said  M.  J.  T.  on  the  same  day.  The  Grand  Jury  found  **  a  true  bill." 
A  motion  to  quash  the  indictment  for  misjoinder  was  refused,  the  counsel  for 
the  prosecution  electing  to  proceed  on  the  first  count  only. 

Held,  affirming  the  judgment  of  the  Supreme  Court  of  New  Brunswick, 
that  the  indictment  was  sufficient. 

The  prisoner  was  convicted  of  manslaughter  in  killing  his  wife,  who  died 
on  the  10th  November,  1881.  The  immediate  cause  of  her  death  was  acute 
inflammation  of  the  liver,  which  the  medical  testimony  proved  might  be 
occasioned  by  a  blow  or  a  fall  against  a  hard  substance.  About  three  weeks 
before  her  death  (17th  October  preceding),  the  prisoner  had  knocked  his  wife 
down  with  a  bottle ;  she  fell  against  a  door,  and  remained  on  the  floor  insen- 
sible for  some  time ;  she  was  confined  to  her  bed  soon  afterwards  and  never 
recovered.  Evidence  was  given  of  frequent  acts  of  violence  committed  by  the 
prisoner  upon  his  wife  within  a  year  of  her  death,  by  knocking  her  down  and 
kicking  her  in  the  side. 

The  following  questions  were  reserved,  viz.,  whether  the  evidence  of 
assaults  and  violence  committed  by  the  prisoner  upon  the  deceased  prior  to 
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the  10th  November  or  the  17th  Ootober,  1881,  was  properly  received,  anA 
whether  there  was  any  evidence  to  leave  to  the  jury  to  sustain  the  charge  in 
the  first  count  of  the  indictment  ? 

Held,  affirming  the  judgment  of  the  Supreme  Court  of  New  Brunswick^ 
that  the  evidence  was  properly  received,  and  that  there  was  evidence  to  sub- 
mit to  the  jury  that  the  disease  which  caused  her  death  was  produced  by  the 
injuries  inflicted  by  the  prisoner. 

Theal  t.  The  Qneeiu— vii.  897. 

3.  Larceny — TJnstaTnped  promisaory  note — Valuable  secv/rity — 

Se  &  SS  V,  c.  21  (2).). 

S.  was  indicted,  tried  and  convicted  for  stealiug  a  note  for  the  payment 
and  value  of  S258.S3,  the  property  of  A.  McC.  and  another.  The  evidence 
showed  that  the  promissory  note  in  question  was  drawn  by  A.  McC.  and  C. 
B.,  and  made  payable  to  S.'s  order.  The  said  note  was  given  by  mistake  to 
S.,  it  being  supposed  that  the  sum  of  9258.33  was  due  to  him  by  the  drawers, 
instead  of  a  less  sum  of  9175.00.  The  mistake  being  immediately  discovered, 
8.  gave  back  the  note  to  the  drawers,  unstamped  and  unindorsed,  in  exchange 
for  another  note  of  $17^.00.  An  opportunity  occurring,  S.  afterwards,  on  the 
same  day  stole  the  note ;  he  caused  it  to  be  stamped,  indorsed  it,  and  tried  tq 
collect  it. 

Held,  on  appeal,  reversing  the  judgment  of  the  Court  of  Queen's  Bench* 
for  Lower  Canada  (appeal  side),  that  S.  was  not  guilty  of  larceny  of  **  a  note  '* 
or  of  **  a  valuable  security"  within  the  meaning  of  the  statute,  and  that  thes 
o£fence  of  which  he  was  guilty  was  not  correctly  described  in  the  indictment. 

Scott  T.  The  Queen.— ii.  849^. 

4.  Witn£88 — Contradiction  of — Jfew  trial. 

The  prosecutrix,  in  an  indictment  for  rape,  was  asked  in  cross-examina- 
tion, after  she  had  declared  she  had  previously  had  connection  with  a  man» 
other  than  the  prisoner,  whether  she  remembered  having  been  in  the  milk- 
house  of  G.  with  two  persons  named  M.,  one  after  the  other. 

Held,  that  the  witness  might  have  objected,  or  the  judge  might,  in  his 
discretion,  have  told  the  witness  she  was  or  she  was  not  bound  to  answer  the 
question ;  but  the  court  ought  not  to  have  refused  to  allow  the  question  to  be 
put  because  the  counsel  for  the  prosecution  objected  to  the  question. 

Held,  also,  that  since  the  passing  of  32  <&  33  V.  c.  20  s.  80,  repealing  so 
much  of  c.  77,  of  Cons.  Stat.  L.  C,  as  would  authorize  any  court  of  the  Province 
of  Quebec  to  order  or  grant  a  new  trial  in  any  criminal  case ;  and  of  32  &  33 
V.  c.  36,  repealing  s.  68  of  c.  77,  Cons.  Btat.  L.  C,  the  Court  of  Queen's  Bench 
of  the  Province  of  Quebec  has  no  power  to  grant  a  new  trial, 

Laliberte  t.  The  Qtteen.->i.  117. 
6.    No  right  of  appeal  when  conviction  unanimous. 

See  JUKISDICTION,  8. 
CAS.  Dia.— 13 
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^,  Forgery — Utteriifig  forged  order  for  payvnent  of  money — Try- 
irvg  for  an  offence  other  than  the  one  for  which  prisoner 
extradited. 

The  prisoner  Ganningham  was  indicted  and  tried  at  the  October  Term, 
1884,  of  the  Supreme  Goart  of  Nova  Scotia  at  Halifax,  Macdonald,  G.J.,  pre- 
siding.   There  were  three  counts  in  the  indictment,  charging — 

1.  That  the  said  James  Gonningham  did  felonionsly  offer,  utter,  diiqx)Be 
of  and  put  off,  knowing  the  same  to  be  forged,  a  certain  check  or  order  for  the 
payment  of  money,  which  said  forged  order  is  as  follows,  that  is  to  say — 

No.  E.  48460.  Halifax,  N.  S.,  February  13th,  1884. 

Merchantif  Bank  of  Halifax : 

Pay  William  McFatridge,  or  order,  two  hundred  and  twenty-four  dollars 
and  seventeen  cents  (9224.17.) 

(Sgd.)  LONOABD  BROS. 

And  endorsed  as  follows :  **  W.  McFatbidob." 

With  intent  to  defraud. 

2.  That  the  said  James  Gunningham  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  having  in  his  custody  and  possession  a  certain  other  order  for 
the  payment  of  money,  which  said  last  mentioned  order  is  as  follows,  that  is 
to  say — 

No.  E.  48460.  Halifax,  N.S.,  February  ISth,  1884. 

Merchants'  Bank  of  Halifax  : 
Pay  William  McFatridge,  or  order,  two  hundred  and  twenty-four  dollars 
and  seventeen  cents  (9224.17.) 

(Sgd.)  LONOABD  BROS. 

He,  the  said  James  Gunningham,  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  at  Halifax  aforesaid,  feloniously  did  forge  on  the  back  of  said 
last-mentioned  order  a  certain  indorsement  of  said  order  for  the  payment  of 
money,  which  said  forged  indorsement  is  as  follows,  that  is  to  say,  "  W. 
McFatridge,"  with  intent  to  defraud. 

8.  That  the  said  James  Gunningham  afterward,  to  wit,  on  the  day  and 
year  aforesaid,  feloniously  did  offer,  utter,  dispose  of  and  put  off,  a  certain 
other  forged  order  for  the  payment  of  money,  which  forged  order  is  as  follows 
that  is  to  say — 
No.  £.  48460.  Halifax,  N.8.,  February  18th,  1884. 

Merchants'  Bank  of  Halifax : 

Pay  William  McFatridge,  or  order,  two  hundred  and  twenty-four  dollars 
-and  seventeen  cents  ($224.17.) 

(Sgd.)  LONOABD  BBOS. 

And  indorsed  **  W.  McFatbidob.'* 

With  intent  thereby  then  to  defraud. 

Gounsel  for  the  prisoner,  before  the  jury  were  sworn,  pleaded  to  the  juris- 
•dlotion  of  the  court  on  the  ground  that  the  indictment  charged  an  offence 
•or  offences  different  from  that  for  which  the  prisoner  was  extradited,  to  which 
plea  the  attorney  general  demurred.    Judgment  was  pronounced  sustaining 
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the  demdrrer  and  the  trial  proceeded.    The  prisoner  was  convicted  on  the  first 
and  third  ooonts  of  the  indictment,  and  acquitted  on  the  second. 

At  the  close  of  the  trial  counsel  for  the  prisoner  renewed  his  applica- 
tion, and  the  C.  J.,  agreed  to  reserve  for  the  opinion  of  the  judges  and  suh- 
mitted : — 

(1)  Whether  the  prisoner  was  indicted  and  tried  for  another  and  different 
offence,  or  other  and  different  offences,  than  that  for  which  he  was  extradited 
at  the  instance  of  the  Government  of  Canada ;  and  if  so,  whether  the  court 
had  jurisdiction  to  try  and  convict  the  prisoner  of  such  offence  or  offences. 

(2)  Whether  the  evidence  on  the  part  of  the  Grown,  as  reported  herewith, 
is  sufficient  to  sustain  a  conviction  on  the  first  and  third  counts  of  the  indict- 
ment or  on  either  of  those  counts.  The  papers  put  in  evidence  on  the  trial  to 
be  considered  and  read  as  part  of  the  case. 

The  majority  of  the  Supreme  Court  of  Nova  Scotia  (Bigby,  Smith  and 
Thompson,  J  J.,  McDonald,  C.J.,  and  Weatherbe,  J.,  dissenting),  Held,  that 
the  prisoner  was  properly  convicted  on  the  third  count.    {See  6  B.  &  G.  31.) 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  Per  Foumier,  Henry 
and  Taschereau,  JJ.,  (Bitchie,  C.  J.,  and  Strong,  J.,  dissenting),  that  evidence 
of  the  uttering  of  a  forged  indorsement  of  a  negotiable  check  or  order  is  insuf- 
ficient to  sustain  a  conviction  on  a  count  of  an  indictment  charging  the 
uttering  of  a  forged  check  or  order.  On  the  second  question  reserved, 
therefore,  the  judgment  of  the  court  below  should  be  reversed  and  the 
prisoner  ordered  to  be  discharged. 

Per  Bitchie,  C.J. — The  question  raised  by  the  demurrer  was  not  properly 
before  the  Court  in  Appeal,  the  court  below  having  been  unanimous  with 
respect  to  it. 

Per  Strong,  J. — The  court  below  rightly  held,  on  the  authority  of  Rex.  v. 
Faderman  (Den.  C.  C.  572),  that  the  question  raised  by  the  demurrer  Was  not 
properly  before  the  court,  the  Chief  Justice  having  given  judgment  on  the 
demurrer  overruling  it  at  the  trial.  Moreover,  there  was  nothing  in  the  law 
under  which  the  prisioner  was  extradited  to  prevent  the  court  from  trying 
him  for  any  offence  for  which  he  was,  according  to  the  law  of  the  Dominion, 
justiciable  before  it. 

Appeal  allowed. 

Queen  t»  Cuimin^am.— 16th  March,  1885. 

^.    Indictment  for  perjury — Evidence  of  special  facts — Adviissi- 
bUity  of. 

D.,  in  answering  to  faits  et  articles  on  the  contestation  of  a  saisie  arrH, 
or  attachment,  stated,  among  other  things,  **  1st,  that  he.  D.,  owed  nothing  for 
his  board ;  2nd,  that  he,  D.,  from  about  the  beginning  of  1880  to  towards  the 
end  of  the  year  1881,  had  paid  the  board  of  one  F.,  the  rent  of  his  room,  and 
furnished  him  with  all  the  necessaries  of  life  with  scarcely  any  exception : 
8rd,  that  he,  F.,  during  all  that  time,  1880  and  1881,  had  no  means  of  support 
vrhatever."    D.  being  charged  with  perjury,  in  the  assignments  of  perjury  and 
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in  the  negative  averments  the  facte  Bwom  to  by  D.  in  his  answers  were  die- 
tinotly  negatived  in  the  terms  in  which  they  were  made. 

Held»  that  under  the  general  terms  of  the  negative  averments  it  was 

competent  for  the  prosecution  to  prove  special  facts  to  establish  the  falsity  of 

the  answers  given  by  D.  in  his  answers  on  faitt  et  articlest  and  the  conviction 

could  not  be  set  aside  because  of  the  admission  of  such  proof.    Even  if  the 

evidence  was  inadmissible  there  being  other  charges  in  the  same  count  which 

were  pleaded  to,  a  judgment  given  on  a  general  verdict  of  guilty  on  that  count 

would  be  sustained. 

Downie  t.  The  Queen. — zv.  358. 

8.    Procedure — Indictment  for  rape — Conviction  for  asaavlt  with 
intent — Atteirvpt — R.  8.  C,  c.  174t  8. 183 — Puniahment 

An  assault  with  intent  to  commit  a  felony  is  an  attempt  to  commit  such 
felony  within  the  meaning  of  s.  183  of  B.  S.  C.  c.  174. 

On  an  indictment  for  rape  a  conviction  for  assault  with  int^ent  to  commit 
rape  is  valid. 

On  such  conviction  the  prisoner  was  held  properly  sentenced  to  imprison- 
ment under  B.  S.  C.  c.  162,  s.  38. 

John  T.  The  Queen.— xv.  384. 


9.    Felony — Jury  attending  chv/rch — Preacher's  remarks — Influ- 
ence on  jv/ry — Expert  testimxmy — Admissihility. 

In  the  course  of  a  trial  for  murder  by  shooting  the  jury  attended  church 
in  charge  of  a  constable,  and  the  clergymen  directly  addressed  them,  referring 
to  the  case  of  a  man  hung  for  murder  in  P.  E.  I.,  and  urging  them  if  they  had 
the  slightest  doubt  of  the  guilt  of  the  prisoner  they  were  trying,  to  temper 
justice  with  equity.    The  prisoner  was  convicted. 

Held,  affirming  the  judgment  of  the  Court  of  Crown  Cases  reserved  in 
Nova  Scotia,  that,  although  the  remarks  of  the  clergyman  were  highly 
improper,  it  could  not  be  said  that  the  jury  were  so  influenced  by  them  as  to 
affect  their  verdict. 

A  witness  was  called  at  the  trial  to  give  evidence  as  a  medical  expert  and 
in  answer  to  the  crown  prosecutor  he  said,  "  there  are  indicia  in  medical  science 
from  which  it  can  be  said  at  what  distance  small  shot  were  fired  at  the  body. 
I  have  studied  this — not  personal  experience,  but  from  books."  He  was  not 
cross-examined  as  to  the  grounds  of  this  statement  and  no  medical  witnesses 
were  called  by  the  prisoner  to  confute  it.  The  witness  then  stated  the  distance 
from  the  murdered  man  at  which  the  shot  must  have  been  fired  in  the  case 
before  the  court,  and  on  what  he  based  his  opinion  as  to  it,  giving  the  result 
of  his  examination  of  the  body. 

Held,  Strong  and  Fournier,  JJ.,  dissenting,  that  by  his  preliminary  state- 
ment, the  witness  had  established  his  capacity  to  speak  as  a  medical  expert, 
and  it  not  having  been  shown  by  cross-examination,  or  other  testimony,  that 
there  were  no  such  indicia  as  stated,  his  evidence  as  to  the  distance  at  which 
the  shot  was  fired  was  properly  received. 

Preeper  v.  The  Queen.— xv.  401. 
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10.  Crown  cases  reserved — R,  S.  C,  c,  17 Jf,  ss,  2J!fi  &  259 — Con* 
struction  of — Juror — Personation  of — IrregvXarity  — 
Cured  by  verdict. 

B.,  having  been  found  guilty  of  feloniously  having'  administered  poison 
with  intent  to  murder,  moved  to  arrest  judgment  on  the  ground  that  one  of  the 
jurors  who  had  tried  the  case  had  not  been  returned  as  suoh.  The  general 
panel  of  jurors  contained  the  names  of  Joseph  Lamoureaz  and  Mo!se  Lamour- 
euz.  The  special  panel  for  the  term  of  the  court,  at  which  the  prisoner  was 
tried,  contained  the  name  of  Joseph  Lamoureuz.  The  sheriff  served  Joseph 
Lamoureuz's  summons  on  Molse  Lamoureuz,  and  returned  Joseph  Lamour- 
euz as  the  party  summoned.  Molse  Lamoureuz  appeared  in  court  and 
answered  to  the  name  of  Joseph,  and  was  sworn  as  a  juror  without  challenge 
when  B.  was  tried.    On  a  reserved  case  it  was 

Held,  per  Ritchie,  G.J.,  and  Tasohereau  and  Gwynne,  JJ.,  that  the  point 
should  not  have  been  reserved  by  the  judge  at  the  trial,  it  not  being  a  question 
arising  at  the  trial  within  the  nieaning  of  R.  S.  C.  c.  174,  s.  259. 

Held,  also,  per  Tasohereau  and  Gwynne,  J  J.,  affirming  the  judgment  of  the 

Court  of  Queen's  Bench,  that  assuming  the  point  could  be  reserved,  R.  S.  0. 

c.  171,  s.  246  clearly  covered  the  irregularity  complained  of.     Strong  and 

Foumier,  JJ.,  dissenting. 

BriBeboiB  t.  The  Queen.— zv.  421. 

1 1  Assault  on  constai)le  in  d  ischargeof  duty — Serving  summons — 
Trial  of  indictment- — Witness  —  Competency  of  wife  of 
defendant— R  8,  C.  c.  162,  s.  34;  R  S.  C.  c.  17 4,  s.  2t6, 

An  assault  on  a  constable  attempting  to  serve  a  summons  issued  by  a 
magistrate  on  information  charging  violation  of  the  Canada  Temperance  Act 
is  an  assault  on  a  peace  officer  in  the  due  ezecution  of  his  duty  and  indictable 
under  R.  S.  C.  o.  162,  s.  84. 

On  the  trial  of  an  indictment  for  suoh  assault  the  wife  of  the  defendant  is 
not  a  competent  witness  on  his  behalf. 

MoFarlane  t.  The  Queen.— zvi.  398. 

12.  Criminal  law — Indictment — Name  of  third  person — Alias 
dictum — Proof  of  names — Variance. 

Where  two  or  more  names  are  laid  in  an  indictment  under  an  alias  dicttts 
it  is  not  necessary  to  prove  them  all. 

J.  was  indicted  for  the  murder  of  A.  J.,  otherwise  called  K.  E.  On  the 
trial  it  was  proved  that  the  deceased  was  known  by  the  name  of  E.  E.,  but 
there  was  no  evidence  that  she  ever  went  by  the  other  name. 

Held,  affirming  the  judgment  of  the  court  below,  that  this  variance 

between  the  indictment  and  the  evidenoe  did  not  invalidate  the  conviction  ot 

J.  for  manslaughter. 

JacobB  T.  The  Queen.— zvi.  488. 
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13.  Error — Writ  of — On  what  founded — Right  of  Crown  to  stand 

aside  jurors  when  panel  of  jv/rors  has  been  gone  through-^ 
Question  of  law  not  reserved  at  trial — Criminal  Procedwre 
Act—R  8.  a  c.  174,  s,  164,  256  &  266. 

When  a  panel  had  been  gone  through  and  a  fall  jury  had  not  been 
obtained  the  Grown  on  the  second  calling  over  the  panel  was  permitted, 
against  the  objection  of  the  prisoner,  to  direct  eleven  of  the  jarymen  on  the 
panel  to  stand  aside  a  second  time,  and  the  jadge  presiding  at  the  trial  was 
not  asked  to  reserve  and  neither  reserved  nor  refused  to  reserve  the  objection. 
After  conviction  and  judgment  a  writ  of  error  was  issued. 

Held,  perTaschereau,  Gwynne  and  Patterson,  JJ.,  affirming  the  judgment 
of  the  court  below,  that  the  question  was  one  of  law  arising  on  the  trial  which 
could  have  been  reserved  under  s.  259  of  c.  174,  R  8.  C,  and  the  writ  of  error 
should,  therefore,  be  quashed.    S.  266  c.  174,  R.  S.  G. 

Per  Ritchie,  G.J.,  and  Strong  and  Foumier,  J  J. — That  the  question  arose 
before  the  trial  commenced  and  could  not  have  been  reserved,  and  as  the  error 
of  law  appeared  on  the  face  of  the  record  the  remedy  by  writ  of  error  was 
applicable.     (BrUehoU  v.  The  Queen,  15  Gan.  8.  G.  B.  421  referred  to). 

Per  Ritchie,  G.J.,  and  Strong,  Foumier  and  Patterson,  J  J.,  that  the 
Grown  could  not  without  showing  cause  for  challenge  direct  a  jurior  to  stand 
aside  a  second  time.  8. 164  c.  174,  R.  8.  G.  (The  Q%ieen  v.  Lac<ymht,  18  L.  G. 
Jur.  259  overruled). 

Per  Owynne,  J. — That  all  the  prisoner  could  complain  of  was  a  mere 
irregularity  in  procedure  which  could  not  constitute  a  mis-trial. 

Morin  t.  The  QueeiL—zviii.  407. 

14.  Contempt  of  court  is  a  criminal  matter  and  not  appealable 

unless  it  can  be  brought  within  s.  68  of  the  Supreme  and 
Exchequer  Courts  Act  (R.  S.  C.  c.  135). 

See  GONTEMPT,  4. 

Cross  AppeaL 

See  PRAGTIGE  OF  SUPREME  GOURT,  52,  68,  60-68. 

Crown — Bight  of,  to  plead  prescription. 

See  PETITION  OP  RIGHT,  8. 

2.  Not  liable  for  tort. 

See  PETITION  OP  RIGHT,  1,  10,  11. 

3.  Liability  of,  for  breach  of  contract. 

See  PETITION  OF  RIGHT,  8. 
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4.  Forfeiture  and  penalties,  right  to  recover  by. 

See  PETITION  OP  RIGHT,  1. 

5.  Non-liability  on  parliamentary  contract. 

See  PETITION  OF  RIGHT,  12. 

6.  Liability  on  departmental  contract. 

See  PETITION  ON  RIGHT,  18. 

7.  Non-liability  for  non-feasance  or  misconduct  of  its  servants. 

See  PETITION  OP  RIGHT,  10,  11. 

8.  Not  a  common  carrier. 

See  PETITION  OP  RIGHT,  10,  11. 

9.  Petition  of  right  to  recover  damages  for  breach  of  agreement 

by. 

See  PETITION  OP  RIGHT,  16,  17. 

10.  Representation  by  agent  of. 

See  PETITION  OP  RIGHT,  17. 

m 

11.  Lien  for  timber  dues. 

See  PETITION  OP  RIGHT,  18. 

12.  Property  in  Quebec  North  Shore  Turnpike  Roads. 

See  ROAD. 

13.  Literest  on  profits  awarded  suppliant,  refused. 

See  INTEREST,  6. 

14  Property  held  by,  not  liable  to  taxation. 

See  ASSESSMENT  AND  TAXES,  12,  24. 

15.  Insolvent  bank — Winding-up  proceedings — Priority  of  Crown 
as  simple  coniract  creditor — Estoppel — Acceptance  of  divi- 
dends by  Crown  not  waiver — 46  V,  c.  23. 

The  Bank  of  Prince  Edward  Island  beoame  insolvent,  and  a  winding- 
up  order  was  made  on  the  19th  Jane,  1882.     At  the  time  of  its  insolvency  the- 
bank  was  indebted  to  Her  Majesty  in  the  sum  of  993,494.20,  being  part  of  the 
pnbiic  moneys  of  Canada,  which  had  been  deposited  by  several  departments  of 
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the  goverhmeot  to  the  credit  of  the  Receiver  General.  The  first  claim  filed  by 
the  Minister  of  Finance  at  the  request  of  the  respondents  (liqaidatofs  of  the 
bank),  did  not  specially  notify  the  liqaidators  that  her  Majesty  would  insist 
Qpon  the  privilege  of  being  paid  in  full.  Two  dividends  of  15  per  cent,  each 
-were  afterwards  paid,  and  on  the  28th  February,  1S84,  there  was  a  balance 
-due  of  965,426.95.  On  that  day  the  respondents  were  notified  that  her  Majesty 
intended  to  insist  upon  her  prerogative  right  to  be  paid  in  full.  At  this  time 
the  liquidators  had  in  their  hands  a  sum  sufficient  to  pay  in  full  her  Majesty's 
claim.  The  following  objection  to  the  claim  was  allowed  by  the  Supreme  Court 
of  Prince  Edward  Island,  viz :  *'  That  her  Majesty,  the  Queen,  represented 
by  the  Minister  of  Finance,  and  the  Receiver  General,  has  no  prerogative 
or  other  right  to  receive  from  the  liquidators  of  the  Bank  of  Prince  Edward 
Island  the  whole  amount  due  to  her  Majesty,  as  claimed  by  the  proof  thereof, 
and  has  only  a  right  to  receive  dividends  as  an  ordinary  creditor  of  the  above 
banking  company.*' 

On  appeal  to  the  Supreme  Court  of  Canada,  Hdld,  reversing  the  judgment 
of  the  court  below,  1.  That  the  Crown  claiming  as  a  simple  contract  creditor 
has  a  right  to  priority  over  other  creditors  of  equal  degree.  This  prerogative 
privilege  belongs  to  the  Crown  as  representing  the  Dominion  of  Canada,  when 
claiming  as  a  creditor  of  a  provincial  corporation  in  a  provincial  court,  and  is 
not  taken  away  in  proceedings  in  insolvency  by  45  V.  c.  28. 

2.  That  the  Crown  had  not  waived  its  right  to  be  preferred  in  this  case  by 
the  form  in  which  the  claim  was  made,  and  by  the  acceptance  of  two 
dividends. 

The  Qneen  y.  The  Bank  of  Nova  Scotia.— zi.  1. 

16.  Grant  by  Province  of  B.  C.  of  lands  set  apart  for  C.  P.  Ry. — 

Illegality  of — Title  in  Crown  for  Dominion  of  Canada. 

See  PUBLIC  LANDS.  2. 

17.  Right  of,  to  set  up  statute  of  limitations  as  a  defence — Man- 

damus. 

See  LIMITATIONS,  10.     . 

18.  Bond  to,  for  faithful  execution  of  duty  by  government  official- 

Evidence  of  execution — Proximate  cause  of  acceptance  — 
Estoppel. 

See  EVIDENCE,  86. 

19.  Contract  for  public  work — Final  estimate  of  chief  engineer — 

Changes  in  work  not  included — New  conti'act — Power  of 
engineer  to  make. 

See  CONTRACT,  85. 
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20.  Crown  lands,  letters  patent  for — Setting  aside — Error  and 

improvidence — Superior  title. 

See  LETTERS  PATENT,  2. 

21.  Prerogative  of — Insolvent  bank  —  Assets — R,S,  C.  c.  120  — 

Deposit  by  insurance  company — Priority  of  note-holders. 

The  prerogatives  of  the  Grown  exist  in  British  colonies  to  the  same  extent 
as  in  the  United  Kingdom.  The  Queen  v.  The  Dank  of  Nova  Scotia  (II  Can. 
8.C.B.  1),  followed. 

The  Qaeen  is  the  head  of  the  constitutional  government  of  Canada,  and 
in  matters  affecting  the  Dominion  at  large  her  prerogatives  are  exercised  by 
the  Dominion  Goverpipent. 

The  Crown  prerogatives  can  only  be  taken  away  by  express  statutory 
enactment.  Therefore  Her  Majesty's  right  to  payment  in  full  of  a  claim 
against  the  assets  of  an  insolvent  bank  in  priority  to  all  other  creditors  is  not 
interfered  with  by  the  provisions  of  the  Bank  Act  (K.  S.  C.  c.  120,  s.  79)  giving 
^  note-holders  a  first  lien  on  such  assets,  the  Crown  not  being  named  in  such 
enactment.    Gwynne  and  Patterson,  JJ.,  contra, 

Held«  per  Gwynne,  J.,  that  under  legislation  of  the  old  ProAdnce  of 
Canada,  left  unrepealed  by  the  B.  N.  A.  Act,  no  such  prerogative  could  be 
claimed  in  the  Provinces  of  Ontario  and  Quebec ;  the  court  would  not,  there- 
fore, be  justified  in  holding  that  such  a  right  attached,  under  the  B.  N.  A. 
Act,  in  one  Province  of  Canada  which  does  not  exist  in  them  all. 

An  insurance  company,  in  order  to  deposit  950,000  with  the  Minister  of 
Finance  and  receive  a  license  to  do  business  in  Canada  according  to  the  pro- 
visions of  the  Insurance  Act  (R.  8.  C.  c.  124),  deposited  the  money  in  a  bank 
and  forwarded  the  deposit  receipt  to  the  Minister.  The  money  in  the  bank 
drew  interest  which,  by  arrangement,  was  received  by  the  company.  The 
bjmk  having  failed  the  government  claimed  payment  in  full  of  this  money  as 
money  deposited  by  the  Crown. 

Held,  reversing  the  juds^ent  of  the  court  below.  Strong,  J.,  dissenting, 
that  it  was  not  the  money  of  the  Crown  but  held  by  the  Finance  Minister  in 
trust  for  the  company ;  it  was  not,  therefore,  subject  to  the  prerogative  of 
payment  in  full  in  priority  to  other  creditors. 

Liquldaton  of  the  Maritime  Bank  v.  The  Queen. — xvii.  657. 

22.  Damages  to  property  from   works  executed   on  government 

railway — Parol  undertaking  by  officer  of  Crown  to  indem- 
nify owners — Effect  of. 

See  CONTRACT,  47. 


202 

Crown — Continued* 

23.  Prerogative  of — Dominion  government  —  Mortgage — Bene- 

ficial interest  in  land — Exemption  from  taxation — R.  S,  0. 
{1887\  c.  193,  8.  7,  88. 1. 

Property  of  a  bank  beoame  ve«ted  in  the  Dominion  Gk>vernment  and  a 
pieoe  of  land  included  therein  was  sold  and  a  mortgage  taken  for  the  pur- 
chase money,  the  mortgagor  covenanting  to  pay  the  taxes.  Not  having  done 
so,  the  land  was  sold  for  non-payment.    In  an  action  to  set  aside  the  tax  sale : 

Held^  affirming  the  judgment  of  the  Court  of  Appeal,  that  the  Grown 

having  a  beneficial  interest  in  the  land  it  was  exempt  from  taxation  as  Grown 

lands.     B.  8.  0.(1887),  c.  193,  s.  7,  ss.  1. 

Quirt  Y.  The  Queen.— xix.  510. 

24.  Crown  lands,  (P.Q.) — Location  ticket — Transfer  of  purchaser's 

rights — Registration  of — Waiver  by  Crown — License  to  cut 
timber— Cancellation  of— 23  V.  c.  2,  ss.'l8  &  20  (Q.) ;  32  V. 
c.  11,  s.  13  (Q.) ;  36  V.  c.  8  (Q.). 

See  CROWN  LANDS,  1. 

25.  Crown  lands — License  to  cut  timber — Free  grants — Patent- 

Interference  with  rights  of  patentee.    R.  S.  0. 1887,  c.  25,  s.  3. 

5e«  CROWlf  LANDS,  2. 

26.  Crown  lands,  taxation  of — Sale — Delay  in  issuing  patent. 

See  ASSESSMENT  AND  TAXES.  24. 

27.  Liability  of — Negligence  of  servant — Prescription — Arts,  2262, 

2367,  2188,  2211,  C,  C.—U  V-  c,  25— R  S.  G.  c.  38— 50-61  V. 
c.  16,  8. 18 — Retroactive  operation. 

Held^  reversing  the  jadgment  of  the  Exchequer  Court,  that  even  assuming 
50-51  V.  c.  16,  gives  an  action  against  the  Grown  for  injury  to  the  person 
received  on  a  public  work  resulting  from  negligence  of  which  its  officer  or 
servant  is  guilty  (upon  which  point  the  court  expresses  no  opinion),  such  Act 
is  not  retroactive  in  its  effect  and  gives  no  right  of  action  for  injuries  received 
prior  to  the  passing  of  the  Ace.  \ 

Held,  also,  that  even  assuming  that  under  the  common  law  of  the  province 
of  Quebec,  or  statutes  in  force  at  the  time  of  the  injury  received,  the  Grown 
could  be  held  liable,  the  injury  complained  of  in  this  case  having  been  received 
more  than  a  year  before  the  filing  of  the  petition  the  right  of  action  was  pre- 
scribed  under  Arts.  2262  &  2267  G.  G. 

Per  Patterson,  J.— The  Grown  is  made  liable  for  damages  caused  by  the 
negligence  of  its  servants  operating  government  railways  by  44  Y.  c.  25, 
B.  S.  G.  c.  88,  but  as  the  petition  of  right  in  this  case  was  filed  after  the 
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passing  of  60-ol  V.  o»  16, 1887,  the  claimant  became  subject  to  the  laws  relate 
ing  to  prescription  in  the  province  of  Qnebec,  and  his  action  was  prescribed. 

The  Qaeen  y.  Martin.— tz.  240. 

28.  Petition  of  right  (F.Q.)—R.  S.  Q.  AH.  6976— Sale  of  timber 

limita — Licenses — Plan — Description — Da/mages — Art.  992 
G.  G, — Practice — Title  of  cause. 

Where  the  hplder  of  a  timber  license  does  not  verify  the  correctness  of  the 
official  description  of  the  lands  to  be  covered  by  the  license  before  it  issues, 
and  after  its  issue  works  on  lands  and  makes  improvements  on  a  branch  of  a 
river  which  he  believed  formed  part  of  his  limits,  but  was  subsequently  ascer- 
tained by  survey  to  form  part  of  adjoining  limits,  he  cannot  recover  from  the 
Crown  for  losses  sustained  by  acting  on  an  understanding  derived  from  a  plan 
furnished  by  the  Crown  prior  to  the  sale.    Fournier,  J.,  dissenting. 

Per  Patterson,  J. — The  licensee's  remedy  would  be  by  action  to  cancel 
the  license  under  Art.  992,  C.  C.  with  a  claim  for  compensation  foi  moneya 
expended. 

In  this  case  the  action  was  instituted  against  the  government  of  the  prov- 
ince of  Quebec,  but  when  the  case  came  up  for  hearing  on  the  appeal  to  the 
Supreme  Court,  the  court  ordered  that  the  name  of  Her  Majesty  the  Queen  be 
substituted  for  that  of  the  government  of  the  province  of  Quebec. 

Orant  y.  The  Queen.— zz.  297. 

29.  Salaries  of  license  inspectors — Approval  by  Govemor-Oeneral 

in  covmcU — Liquor  License  Act,  1883,  s.  6. 

On  a  claim  brought  by  the  board  of  license  commissioners  appointed 
under  the  Liquor  License  Act,  1888,  for  moneys  paid  out  by  them  to  license 
inspectors  with  the  approval  of  the  department  of  inland  revenue,  but  whi<di 
were  found  to  be  afterwards  in  excess  of  the  salaries  which  two  years  later 
were  fixed  by  order  in  council  under  section  6  of  the  said  Liquor  License 
Act,  1888: 

Held^per  Fournier,  Taschereau  and  Patterson,  J  J.,  affirming  the  judgment 
of  the  Ezohequer  Court,  that  the  Crown  could  not  be  held  liable  for  any 
sum  in  excess  of  the  salary  fixed  and  approved  of  by  the  Govemor-Gkneral 
in  Council. 

Per  Ritchie,  C.J.,  and  Strong,  J.,  that  the  Act  under  which  appellant  was 
appointed  having  been  declared  ultra  vires  the  petition  of  right  was  not  main- 
tainable. 

Bonoo^i  Y«  The  Queen.— xx.  420. 

30.  Government  railway — 43  V.  c.  8,  construction  of — Damage  to 

farm,  from  overflow  of  water  —  Negligence  —  Boundary 
ditches — Maintenance  of. 

Held,  affirming  the  judgment  of  the  Exchequer  Court,  that  under  4B  Y. 
c.  8,  confirming  the  agreement  of  sale  by  the  Grand  Trunk  Railway  Company 
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to  the  Crown  of  the  purchase  of  the  Bivi&re  da  Loup  branch  of  their  railway, 
the  Crown  cannot  be  held  liable  for  damages  caused  from  the  acoamalation  of 
surface  water  to  land  crossed  by  the  railway  since  1879  unless  it  is  caused  by 
acts  or  omissions  of  the  Crown*s  servants,  and  as  the  damages  in  the  present 
case  appear,  by  the  evidence  relied  on,  to  have  been  caused  by  the  non-main- 
tenance of  the  boundary  ditches  of  claimant's  farm,  which  the  Grown  is  under 
no  obligation  to  repair  or  keep  open,  the  appellant's  claim  for  damages  must 
be  dismissed. 

Horln  Y.  The  Qaeem— zx.  516. 

31.  Contract — Carriage  of  mails — Authority  of  P,  M,  (?.  to  bind 

the  Crown — R,  S,  C,  c.  35. 

An  action  will  not  lie  against  the  Crown  for  breach  of  a  contract  for 
carrying  mails  for  nine  months  at  the  rate  of  1(10,000  a  year,  made  by  parol 
with  the  Postmaster-General  and  accepted  by  the  contractor  by  letter,  not- 
withstanding it  was  partly  performed,  as,  if  a  permanent  contract,  being  for 
a  larger  sum  than  $1,000  it  could  not  be  made  without  the  authority  of  an 
order  in  council,  and  if  temporary  it  was  revocable  at  the  will  of  the  Post- 
master-General. 

Humphrey  y.  The  Qneexu— zx.  591. 

32.  Prerogative  —  Exercise  of  by  local  govemvient  —  Provincial 

rights. 

The  government  of  each  province  of  Canada  represents  The  Queen  in  the 
exercise  of  her  prerogative  as  to  all  matters  affecting  the  rights  of  the  prov- 
ince. The  Queen  v.  Tfte  Bank  of  Nova  Scotia^  11  Can.  8.  C.  R.  1,  followed. 
Gwynne,  J.,  dissenting. 

Under  s.  79  of  the  Bank  Act,  B.  S.  C.  c.  120,  the  note-holders  have  the 
first  lien  on  the  assets  of  an  insolvent  bank  in  priority  to  the  Crown.  Strong 
and  Taschereau,  JJ.,  dissenting.  (But  see  the  present  Bank  Act,  53  V. 
c.  31,  s.  53). 

Liquldatops  of  the  Maritime  Bank  y.  The  ReeeiYer-Oeneral  of  New 
Branswlck.  xx.  695. 

33.  Grant  of  part  of  foreshore  of  harbour  by  local  government — 

Conveyance  by  grantee — Claim  of  dower — Plea  that  grant 
void — Estoppel — Act  of  local  legislature  confirming  titl 
Crown  not  expressly  named. 

See  ESTOPPEL.  19. 

Crown  Case  Reserved. 

See  CRIMINAL  APPEALS. 
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Crown  Lands. — Crown  landsy  (P.Q.) — Location  tickets — Transfer 
of  pu/rchaser*s  rights — Registration  of — Waiver  by  Crown 
—CanMLation  of  license— 23  V.  c.  2,  ss,  18  &  20—33  V, 
c.  11,  s,  13  {Q.y^6  F.  c.  8  (Q.). 

A  location  ticket  of  certain  lota  was  granted  to  G.  C.  H.  in  1863.  In  1872 
G.  G.  H.  put  on  record  with  the  Crown  Lands  Department  that  by  arrange- 
ment with  the  Crown  lands  agent,  he  had  performed  settlement  daties  on 
another  lot  known  as  the  homestead  lot.  In  1874,  G.  C.  H.  transferred  his 
rights  to  appellant,  paid  all  moneys  dae  with  interest  on  the  lots,  registered 
the  transfer  under  32  Y.  c.  11,  s.  18,  and  the  Crown  accepted  the  fees  for 
registering  the  transfer  and  for  the  issuing  of  the  patent.  In  1878  the  com- 
missioners cancelled  the  location  ticket  for  default  to  perform  settlement 
duties. 

Held^  reversing  the  judgment  of  the  Court  of  Q.  B.  for  L.  C.  (appeal 

side),  that  the  registration  by  the  commissioners  in  1874,  of  the  transfer  to 

respondent  was  a  waiver  of  the  right  of  the  Crown  to  cancel  the  location 

ticket  for  default  to  perform  settlement  duties,   and  the  cancellation  was 

illegally  effected.     Tasohereau,  J.,  dissenting. 

Holland  y.  Ro88.~zix.  566. 

2.  Grown  lands  (Ont) — Licence  to  cwt  timber — Free  grants--^ 
Patent — Interference  with  rights  of  patentee. 

By  section  3  of  B.  S.  O.  (1887).  c.  25,  the  Lieutenant-Governor  in  Council 
may  appropriate  any  public  lands  ...  as  free  grants  to  actual  settlers, 
etc.,  and  by  section  4  such  grants  or  appropriations  shall  be  confined  to  lands 
.  .  .  within  the  tract  or  territory  defined  in  that  section.  By  section  10 
pine  trees  on  lands  located  or  sold  within  the  limits  of  the  free  grant  territory 
after  March  5th,  1880,  shall  be  considered  as  reserved  from  the  location,  and 
shall  be  the  property  of  Her  Majesty,  and  section  11  enacts  that  patents  of 
such  lands  located  or  sold  shall  contain  a  reservation  of  all  pine  trees  on 
the  land,  and  that  any  licensee  to  cut  timber  thereon  may,  during  the  con- 
tinuance of  his  license,  enter  upon  the  uncleared  portion  and  cut  and  remove 
trees,  etc. 

The  L.  Co.  held  a  license,  issued  May  30th,  1888,  to  out  timber  on  land 
within  the  free  grant  territory,  but  which  had  not  been  appropriated  under 
section  3  of  the  above  Act.  A  license  was  first  issued  to  the  company  in  1873 
and  had  been  renewed  each  year  since  that  time.  The  license  authorized  the 
cutting  of  timber  on  lands  unlooated  and  sold  at  its  date ;  lands  sold  or  located 
while  it  was  in  force ;  pine  trees  on  lots  sold  under  Orders  in  Council  of  May 
27th,  1869,  and  pine  trees,  when  reserved,  on  lots  sold  under  Order  in  Council 
of  April  3rd,  1880,  upon  the  location  described  on  back  of  license. 

Regulations  made  by  Order  in  Council  of  27th  May,  1869,  provided  that 
"  all  pine  trees  on  any  public  land  thereafter  to  be  sold,  which  at  the  time  of 
such  sale  or  previously  was  included  in  any  timber  license,  shall  be  considered 
as  reserved  from  such  sale  and  shall  be  subject  to  any  timber  license  covering 
or  including  such  land  in  force  at  the  time  of  such  sale,  or  granted  within  three 
years  from  the  date  of  such  sale,  etc.    All  trees  remaining  on  the  land  at  the 
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time  the  patent  issaes  shall  pass  to  the  patentee.    A  patent  for  a  lot  in  the 
fre9  grant  territory  was  issued  to  8.  on  18th  Maroh,  1884. 

On  the  back  of  the  license  was  a  schedule  of  lots  included  in  the  location 
witb  the  date  of  sale  or  location,  and  the  sale  or  location  of  8.*s  lot  was 
mentioned.  The  company  claimed  the  right  to  cut  timber  on  said  lot  which 
had  not  been  appropriated  by  the  L.  G.  in  C. 

Held,  afi&rming  the  judgment  of  the  court  of  appeal  for  Ontario,  that  the 
provisions  in  sections  10  and  11  of  B.  S.  O.  (1887),  c.  25,  relating  to  the  pine 
trees  in  the  territory,  only  apply  to  such  lots  as  have  been  specifically  appro- 
priated under  section  8;  that  the  license  of  the  company,  though  renewed 
from  year  to  year,  was  only  an  annual  license ;  that  the  license  issued  in  1888 
did  not  give  the  holders  a  right  under  the  regulations  of  27th  May,  1869,  to  the 
timber  on  land  patented  in  1884,  and  that  the  company  had  notice,  by  their 
license  of  1888,  that  the  lot  in  question  had  been  patented  to  8.  more  than 
three  years  previously. 

Lakefield  Lumber  and  Mfg.  Co.  y.  Bhairp.— xix.  657. 

"3.    Taxation  of — Sale — Delay  in  issuing  patent. 

See  ASSESSMENT  AND  TAXES,  24. 

4.    Right  of  pre-emption — Lands  reserved — Agricultural  settlers 
—47  V.  c.  U  (B.C.). 

By  47  V.  c.  14,  s-s.  (/.),  (B.C.)  certain  land  conveyed  to  the  E.  &  N.  By. 
Co.  was,  for  four  years  from  the  date  of  the  Act,  thrown  open  to  the  actual 
*'  settlers  for  agricultural  purposes,"  coal  and  timber  land  excepted.  H.  and 
W.  respectively  claimed  a  right  of  pre-emption  under  this  Act. 

Held,  affirming  the  decision  of  the  Supreme  Court  of  British  Columbia, 
that  the  Act  did  not  confer  a  right  of  pre-emption  to  lands  not  within  the  pre- 
emption laws  of  the  province ;  that  only  *'  unreserved  and  unoccupied  lands  " 
<same  within  thoae  laws  and  the  lands  claimed  had  long  before  been  reserved 
lor  a  town  site;  and  that  the  claimants  were  not  upon  the  lands  as  ** actual 
settlers  for  agricultural  purposes,"  but  had  entered  with  express  notice  that  the 
lands  were  not  open  for  settlement. 

Hoggan  Y.  Esqaimaalt  ft  Nanaimo  Ry.  Co.,  Vaddin^on  y.  Eiquimanlt 
ft  Nanaimo  Ry.  Co.  — xx.  285. 

[In  ^the  case  of  Hoggan  v.  EequimatiU  dt  Nanaimo  Railway  Co»  an  applica- 
tion made  to  the  Judicial  Committee  of  the  Privy  Council  for  leave  to  appeal 

has  been  granted,  and  the  appeal  stands  for  argument — May  15th,  1898.] 

* 

Curator— To  substitution— Rights  of  action— Art.  154,  C.  C.  P. 

See  SUBSTITUTION,  8. 

2,    To  Substitution — Action  to  account — Indivisibility  of — Pur- 
chase by  curator — Art.  1484,  C.  C, 

See  ACCOUNT,  5. 
WILL,  21. 


207 
Custom  and  Usage. 

See  PEWHOLDER.  1. 

Custom  of  Paris— Arts.  279,  282  &  283. 

See  COMMUNITY. 

Customs  Duties — Article  imported  in  parts — Rate  of  duty — 
Scrap  brass — Oood  faith — 46  V.  c.  12,  s.  163 — Subsequent 
legislation — Effect  of — Statutory  declaration. 

O.,  manufacturer  of  an  "  Automatio  Sprinkler,**  a  brass  device  composed 
of  several  parts,  was  desirous  of  importing  the  same  into  Canada,  with  the 
intention  of  putting  the  parts  together  there  and  putting  the  completed  articles 
I  on  the  market.    He  interviewed  the  appraiser  of  hardware  at  Montreal, 

I  explained  to  him  the  device  and  its  use,  and  was  told  that  it  should  pay  duty 

as  a  manufacture  of  brass.  His  imported  a  number  of  sprinklers  and  paid  the 
duty  on  the  several  parts,  and  the  Customs  officials  then  caused  the  same  to 
be  seized,  and  an  information  to  be  laid  against  him  for  smuggling,  evasion  of 
payment  of  duties,  under-valuation,  and  knowingly  keeping  and  selling  goods 
iUegally  imported,  under  ss.  153  &  155  of  the  Customs  Act  of  1883. 

Held^  reversing  the  judgment  of  the  Exchequer  Court,  that  there  was  no 
importation  of  sprinklers,  as  completed  articles,  by  G.,  and  the  Act  not  impos- 
ing a  duty  on  parts  of  an  article,  the  information  should  be  dismissed. 

Held,  also,  that  the  subsequent  passage  of  an  Act,  48-49  V.  c.  61,  s.  12, 
re-enacted  by  49  V.  c.  32,  s.  11,  imposing  a  duty  on  such  parts  was  a  legisla- 
tive declaration  that  it  did  not  previously  exist.  [But  see  now  53  V.  c.  7  (D.), 
An  Act  to  amend  The  Interpretation  Act.] 

Orinnell  y.  The  Qneen.— xvi.  119. 

2.    Teas  in  transit  through  United  States  to  Canada — 68  V.  c.  H — 
.  Tariff  Act  (1886),  item  78 L 

The  plaintiffs  made  two  shipments  of  tea  from  Japan  to  New  York  for 
transportation  in  bond  to  Canada.  In  one  case  the  bills  of  lading  were 
marked  "in  transit  to  Canada;**  in  the  other  the  teas  appeared  upon  the 
consular  invoice  made  at  the  place  of  shipment  to  be  consigned  to  the  plaintiff's 
brokers  in  New  York  for  transhipment  to  Canada.  On  the  arrival  of  both  lots  at 
New  York,  and  pending  a  sale  thereof  in  Canada,  they  were  allowed  to  be  sent  to 
a  bonded  warehouse  as  unclaimed  goods  for  some  five  or  six  months  and  were 
finally  entered  at  the  New  York  Customs  House  for  transportation  to  Canada, 
and  forwarded  to  Montreal.  There  was  nothing  to  show  that  the  plaintiffs  at 
any  time  proposed  to  make  any  other  disposition  of  the  teas,  and  there  was 
nothing  in  what  they  did  that  contravened  the  laws  or  regulations  of  the 
United  States  or  of  Canada  with  respect  to  the  transportation  of  goods  in 
bond. 

Held,  affirming  the  judgment  of  the  Exchequer  Court  (2  Ex.  C.  B.  126) 
G Wynne,  J.,  dissenting,  that  as  it  clearly  appeared  that  the  tea  was  never 
entered  for  sale  or  consumption  in  the  United  States;  that  it  was  shipped 
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from  there  within  the  time  limited  by  law  for  goods  in  transit  to  remain  in  a 
warehouse;  and  that  no  act  had  been  done  changing  its  character  daring 
transit,  it  was  therefore  "tea  imported  into  Canada  from  a  country  other  than 
the  United  States  but  passing  in  bond  through  the  United  States  **  and  under 
8. 10  of  the  Act  relating  to  duties  on  Customs  (R.  S.  C.  o.  88)  not  liable  to  duty 
as  goods  exported  from  the  United  States  to  Canada.  [But  see  now  52  Y.  c. 
14  (D.).] 

Present: — Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Tasohereau,  Qwynne  and 
Patterson,  J  J. 

Carter,  Haoy  ft  Co«  y.  The  Queen.— xviii.  706. 

Cy  Pres,  Doctrine  of — Reference  to  master  to  report  scheme  for 
administration  of  charitable  fund. 

See  CHARITABLE  TRUST. 


D. 


Dam — Demolition  of — Arts  1918, 1920  C.  C. — Report  of  expert — 
Motion  to  hear  further  evidence — C.  S.  L.  C.  c.  51. 

See  TRANSACTION. 

2.    Damage  to  land  by  construction  of  dam — Prescription — Pos- 
session—Arts 503, 549,  2193  C.  C.  . 

See  RIPARIAN  PROPRIETORS,  4. 

Damages — For  disturbance  in  enjoyment  of  pew. 

See  PEWHOLDER,  1. 

2.  Action  of  trespass  for  assault,  against  Speaker  of  N.  S.  Legisla- 

ture. 

See  LEGISLATURE,  9. 

3.  For  trespass  to  wharf. 

See  NUISANCE. 

4.  For  breach  of  contract  for  delivery  of  goods. 

See  CONTRACT,  1. 
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5.  For  unlawful  arrest. 

See  CAPIAS. 

6.  Special  and  vindictive — Duty  of  appellate  court. 

See  JURISDICTION,  5. 

7.  Rent,  loss  of,  as. 

See  CONTRACT,  4. 

8.  Apportionment  of  in  case  of  collision. 

See  MARITIME  COURT  OF  ONTARIO,  2. 

9.  Liquidated  by  provision  in  contract. 

See  PETITION  OF  RIGHT,  1. 

10.  Resulting  from  breach  of  contract  with  governments 

See  PETITION  OP  RIGHT,  8. 

11.  Excessive. 

See  FISHERY  OFFICER,  2. 
LIBEL,  7. 

12.  Me€isure  of — Breach  of  contract  with  captain  of  vessel. 

See  CONTRACT,  6. 

13.  At  secu 

See  SHIPS  AND  SHIPPING,  5. 

14.  To  ship. 

See  SHIPS  AND  SHIPPING,  4. 

15.  Special — Excessive. 

See  LIBEL. 

16.  For  breach  of  agreement;  to  be  recovered  by  petition  of  right 

— Judgment  obtained  against  joint  misfeasor — Effect  of,  in 
reduction  of  damages. 

See  PETITION  OF  RIGHT,  16. 

17.  Excessive — Application  for  new  trial. 

See  CORPORATIONS,  23 ;   JURISDICTION,  22. 

CAS.    DIO. — 14 
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18.  Light  and  air,  interfering  with. 

See  EASEMEKT,  S. 

19.  Action  on  the  case — Injunction,  declaration  alleging  order 

for,  obtained  Tnaliciously — Denturre7\ 

Action  for  malioioasly  obtaining  an  ex  parte  injunction  order  from  a 
judge,  whereby  the  plaintiff  was  restrained  from  disposing  of  certain  lumber, 
in  consequence  of  which  he  bad  sustained  damage  as  was  alleged. 

The  declaration  set  out  that  plaintiff  was  possessed  as  of  his  own  pro- 
perty of  certain  lumber,  the  defendants  wrongfully,  improperly,  maliciously 
and  without  any  reasonable  or  probable  cause,  and  without  any  notice  to 
plaintiff  made  an  ex  parte  application  to  a  judge  of  the  Supreme  Court  of 
New  Brunswick  for  an  injunction  in  a  suit  commenced  by  them  in  said 
Supreme  Court  on  the  equity  side,  in  which  suit  defendants  were  plaintiffs 
and  the  now  plaintiff  with  others  were  defendants,  and  procured  from  said 
judge  an  fix  parte  order  of  injunction  whereby,  etc.,  which  order  defendant 
caused  to  be  sen'^ed  on  plaintiff;  that  plaintiff  afterwards  appeared  to  the 
said  suit  and  put  in  his  answer,  but  defendants  did  not  further  prosecute 
their  suit,  which  was  dismissed  with  costs  and  the  order  of  injunction 
became  of  no  further  effect;  that  by  reason  of  obtaining  and  serrice  on 
plaintiff  of  said  order  he  was  hindered  and  prevented  from  manufacturing, 
etc. ,  said  lumber  for  a  long  space  of  time  whereby  said  lumber  was  greatly 
Injured  and  part  thereof  lost  and  the  plaintiff  lost  large  gains,  etc.  To  this 
declaration  plaintiffs  demurred. 

The  demurrer  was  sustained  by  the  Supreme  Court  of  New  Brunswick. 
{Su  2  Pugs.  &  Bur.  469.) 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  affirming  the  judgment 
of  the  court  below,  that  the  declaration  disclosed  no  cause  of  action. 

By  the  statute  of  New  Brunswick,  2  Revised  Statutes,  p.  77,  such  an 
order  is  granted  on  a  sworn  bill,  or  on  the  bill  and  an  affidavit,  and  may  be 
granted  ex  parte,  subject  to  be  dissolved  on  sufficient  ground  shown  by  affidavit 
on  the  part  of  the  defendant.  Here  there  was  no  allegation  that  the  injunc- 
tion was  dissolved,  or  that  any  application  was  made  for  its  dissolution,  or 
that  the  order  was  obtained  by  any  suggettio  falsi,  or  suppresbio  veri  on  the  part 
of  the  plaintiff,  and  for  aught  that  appeared  in  the  declaration,  the  judge 
exercised  a  sound  discretion  in  granting  the  order. 

Appeal  dismissed  with  costs. 

CollinB  Y.  EYeritt.— 12th  December,  1879. 

20.  Adjoining  land  owners — Where  defendant  hxie  allowed  cellars 

to  remain  after  building  destroyed — Damage  from  water 
collecting  in  them  and  running  against  wall  of  house  built 
by  plaintiff — Whether  defendant  liable — Action  on  the  case 
— Declaration — Non-suit 

The  plaintiffs  owned  a  building  lot  in  the  city  of  St.  John  on  which 
:they  excavated  a  cellar  and  foundation,  and  built  a  large  and  valuable 
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building.  The  soil  of  the  bottom  of  the  cellar  and  ander  the  foundation  was 
clay.  The  defendants  owned  the  adjoining  lot,  on  which,  in  1848,  (the  time 
their  ancestor,  Stephenson,  purchased  it)  there  was  a  Jiouse.  There  was  a 
cellar  under  the  house  adjoining  the  plaintiff 's  land.  Stephenson,  or  his 
tenant  dug  another  cellar  joining  the  first  one,  and  put  up  another  house  on 
the  same  lot.  Those  houses  stood  until  1871,  when  they  were  burned,  leaving 
the  cellars  uncovered,  thus  making  one  large  uncovered  hole,  bounded  on  the 
west  by  Charlotte  Street,  and  on  the  north  by  the  plaintiff's  lot.  These  holes 
collected  large  quantities  of  water  in  them  from  the  street  and  from  the 
surface,  and  also  by  percolation  from  the  land  adjoining.  When  the  plaintiff's 
house  was  built,  the  cellars  being  co-terminous  with  the  foundation  of  the 
plaintiff's  building,  and  the  soil  being  clay,  these  holes  retained  the  water  until 
it  gradually  softened  the  clay  under  plaintiff's  foundation  wall,  and  also  gradu- 
ally destroyed  the  foundation  of  the  wall  itself,  and  escaped  in  that  way  into 
the  plaintiff's  cellar,  and  thereby  caused  the  side  of  the  plaintiff's  building  to 
settle,  and  the  building  itself  to  topple  over  and  damaged  it  to  a  large  extent. 

The  declaration  contained  two  counts.  The  first  count  for  wrongfully, 
carelessly,  negligently  and  improperly  removing  the  earth  and  soil  of  the 
defendant's  lot,  and  negligently  continuing  it  so  removed  so  that  there 
remained  holes  and  excavations,  which  the  defendants  so  negligently  man- 
aged and  left  uncovered  that  large  quantities  of  water  collected  and  remained 
in  the  holes,  which  they  permitted  to  flow  and  escape  against,  under  and 
through  the  plaintiffs'  foundation  wall  and  thereby  did  damage. 

Second  count.  The  defendants  improperly  and  negligently  collected 
water,  etc.,  and  by  their  carelessness  caused  it  to  flow  into  the  plaintiffs' 
premises  and  did  damage. 

The  only  plea  was  the  general  issue  of  not  guilty. 

A  rule  for  a  non-suit  pursuant  to  leave  reserved  at  the  trial  was  made 
absolute  by  the  Supreme  Court  of  New  Brunswick,  on  the  ground  that  damage 
and  injury  must  both  concur  to  afford  a  party  a  right  of  action,  and  the 
evidence  showed  only  an  ordinary  and  legitimate  use  of  the  defendants'  own 
land,  which  did  not  constitute  an  injury,  and  therefore  they  were  not  liable: 
See  2  Pugs.  &  Bur.  523. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  declaration  did 
not  cover  the  appellant's  case,  and  therefore  the  non-suit  was  correct. 

Appeal  dismissed  with  costs.. 

The  TrasteeB  of  the  St.  John  Toung  Hen's  ChriBtian  Association  y. 
HutehiiiBon,  et.  al.  —23rd  February,  1880. 

21.  For  breach  of  contract  to  sell  on  commission. 

See  CONTRACT,  10. 

22.  For  breach  of  contract  for  sale  of  goods. 

See  SALE  OF  GOODS,  10. 
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23.  DaTnages,  action  for — Rule  for  estimating — Finding  of  judge 
of  first  instaTice  not  considered  excessive — Defendant's  abuse 
of  authority  as  Justice  of  the  Pea,ce. 

The  plaintiff  by  his  deolftration  alleged:  That,  in  the  dty  of  Three 
Rivera,  on  or  about  the  fifteenth  day  of  the  month  of  Jane,  1878,  the  plaintiff 
sold  to  defendant  a  cart-load  of  wood,  for  the  price  of  forty  cents,  which  the 
defendant  agreed  to  pay  plaintiff  in  cash :  That  the  j^intiff  went  immediately 
and  laid  the  said  wood  in  the  yard  of  the  residence  of  defendant :  That  when 
plaintiff  asked  defendant  for  payment  the  defendant  refused  and  told  plaintiff 
to  go  and  immediately  take  his  wood  away  if  he  would  not  wait  for  his 
payment :  That  then  plaintiff  returned  peaceably  to  the  yard  of  defendant  and 
began  to  replace  the  said  wood  in  his  cart  to  take  ft  away,  and  that  when  he 
was  about  to  finish  reloading  his  cart  defendant  entered  the  yard  and  abused 
plaintiff,  calling  him  a  thief,  and  threatening  to  have  him  arrested  and 
imprisoned  for  theft  if  he  did  not  leave  the  wood  in  the  yard:  That  the 
defendant,  abusing  his  capacity  of  magistrate,  or  justice  of  the  peace,  sent  for 
some  policemen  or  constables  to  have  plaintiff  imprisoned  for  theft :  That  in 
fact,  two  policemen  or  constables  arrived  immediately  on  the  spot,  and 
conformably  to  the  order  and  conunand  of  the  said  justice  of  the  peace,  the 
defendant,  summoned  the  plaintiff  to  unload  his  cart  and  leave  the  wood  in  the 
yard,  and  if  not,  they  would  arrest  and  take  him  a  prisoner  for  theft :  That 
the  plaintiff  at  that  order  answered  he  was  ready  to  leave  and  deliver  the  said 
wood  to  defendant,  on  condition  that  the  latter  would  consent  to  give  him  the 
price  of  it ;  but  as  defendant  was  not  willing  to  pay  him  immediately,  he  (the 
plaintiff)  was  not  obliged  and  was  not  willing  to  leave  with  him  the  said  wood» 
that  he  could  not  do  so,  because  he  wanted  some  money  to  provide  for  his  own 
wants  and  those  of  his  family :  That  in  obedience  to  the  orders  of  defendant, 
the  said  policemen  arrested  plaintiff  and  took  measures  to  hold  his  person  and 
treat  him  like  any  other  prisoner,  but  consented  that  plaintiff,  before  being 
taken  to  jail  or  to  a  magistrate,  should  take  care  of  his  horse  and  cart  and  put 
them  out  of  the  yard  of  the  defendant :  That  for  the  purpose  of  taking  his  cart 
out  of  the  yard,  plaintiff  took  in  his  right  hand  the  reins  and  put  his  left  hand 
on  the  forepart  of  the  said  cart  to  be  nearer  the  said  cart  aud  not  be  hurt  by 
the  posts  of  the  gate  of  the  yard,  and  afterwards  made  his  horse  slowly 
advance  towards  the  gate  of  said  yard  :  That  plaintiff  was  then  on  the  left  side 
of  the  said  cart  and  his  left  hand  was  lying  on  the  end  of  the  frame  of  the 
said  cart,  lying  on  the  back  of  the  shaft  of  the  said  cart,  on  the  left  side : 
That  the  said  cart  being  an  upsetting  one  and  then  heavily  loaded,  was  kept 
from  upsetting  by  a  stick  or  piece  of  wood  passed  through  an  iron  cramp 
fixed  to  the  right  shaft  and  rising  over  the  frame  (right  side)  of  the  said  cart 
through  a  mortise  in  the  said  frame :  That  while  plaintiff  was  advancing  his 
cart  out  of  the  yard,  defendant  went  to  the  right  side  of  the  cart  and 
maliciously,  and  knowing  that  his  action  would  cause  to  plaintiff  grevious 
bodily  harm,  violently  pulled  out  the  stick  or  piece  of  wood  passed  in  the  said 
cramp  and  by  so  doing  upset  the  said  cart  and  caused  the  middle  finger  of 
plaintiff*8  left  hand  to  be  bruised,  torn  and  pulled  out  in  the  middle  of  the 
third  phalanx,  the  bone  being  fractured  at  the  root  of  the  nail  and  all  the 
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part  of  the  said  finger,  from  there  to  the  end  of  the  said  finger,  being 
completely  separated  from  the  rest  of  the  said  finger,  and  caused  all  the  other 
fingers  and  said  plainti£f's  left  hand  to  be  horribly  bruised,  broken  and 
fractured :  That  in  consequence  thereof  the  amputation  of  the  said  middle 
finger  of  the  plaintiffs  left  hand  became  necessary,  and  a  short  time  after  said 
amputation  lockjaw  set  in,  and  he  for  a  long  time  suffered  all  the  convulsions 
and  horrible  pains  of  said  disease,  and  was  confined  to  bed  for  nearly  a  month, 
his  life  being  despaired  of,  and  he  was  rendered  incapable  of  earning  bread  for 
his  family,  and  was  permanently  disabled  from  using  his  left  hand. 

For  these  various  injuries  to  his  feelings,  reputation  and  health  he  claimed 
as  damages  f^4,000. 

The  Superior  Court  at  Three  Rivers  (Polette,  J.)  was  of  opinion  the  plain- 
tiff had  proved  these  allegations,  and  assessed  his  damages  at  $3,000. 

On  appeal  to  the  Court  of  Queen's  Bench,  that  court  reduced  to  $600  the 
amouut  of  damages  allowed' to  plaintiff  and  condemned  him  to  pay  all  the 
costs  of  appeal. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  Taschereau,  J.,  dissent- 
ing, that  in  view  of  the  very  serious  injuries  sustained  by  the  plaintiff  and  of 
the  misconduct  of  the  defendant,  who  appears  to  have  abused  his  position  of  a 
Justice  of  the  Peace,  the  amount  awarded  by  the  judge  of  first  instance 
was  not  so  clearly  excessive  as  to  justify  the  pronouncing  his  judgment 
erroneous. 

Per  Taschereau,  J. — Though  the  amount  awarded  by  the  Court  of  Queen's 
Bench  was  not  sufficiently  large,  yet  taking  into  consideration  the  position  of 
the  plaintiff  and  the  nature  of  the  injuries  $3,000  was  excessive. 

Per  Fonmler,  J. — The  abuse  by  the  plaintiff  of  his  position  of  Justice 
of  the  Peace  was  an  important  element  to  be  taken  into  consideration  in  fixing 
the  amount  of  damages. 

Per  Qwynne,  J. — The  sound  rule  to  adopt'is  that  in  mere  matters  of  fact, 
or  in  the  estimation  of  damages  not  capable  of  precise  calculation,  or  not 
ascertainable  by  the  application  of  any  rule  prescribing  a  measure  of  damage, 
this  court  should  sustain  the  judgment  of  the  judge  of  first  instance,  unless 
satisfied  that  his  conclusions  are  clearly  erroneous. 

Levi  V.  Reed  6  Can.  S.  C.  B.  482  {See  Jurisdiction,  5)  approved. 

Appeal  allowed  with  costs  in  Court  of  Queen's  Bench  and  Supreme 
Court. 

Gingrai  v.  DeiiletB.— 11th  February,  1881. 


24.  Action  of,  against  Telegraph  Co.  for  cutting  trees. 

See  TR£SPA8S,  7. 
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25.  Action  of  damages  for  maliciotia  proceedings  in  insolvency — 
Demurrers,  judgment  on  when  not  final  not  appealable — 
Pleading — Trespass — Order  by  judge  of  cowrt  below  direct- 
ing  payment  of  part  of  verdict  as  condition  of  stay  of  execu- 
tion illegal — Leave  granted  to  appeal  on  whole  case — 
— Security  allowed. 

An  action  for  malicious  proceedings  in  insolvency. 

The  declaration  contained  eight  oonnts. 

**  1.  For  that  the  defendants  falsely  and  maliciously,  and  without  reason- 
able or  probable  cause,  on  the  18th  day  of  April,  1879,  caused  and  procured  a 
writ  of  attachment  under  the  Insolvent  Act  of  1875  and  amending  Acts,  to  be 
issued  against  the  estate  and  effects  of  the  plaintiff,  who  was  then  a  trader, 
saloon-keeper  and  miner,  residing  and  carrying  on  business  in  Cariboo,  and  in 
manner  aforesaid  caused  and  procured  the  said  writ  to  be  served  upon  the 
plaintiff,  to  be  published,  and  the  plaintiff's  real  and  personal  property,  goods 
and  effects,  to  be  taken  from  him ;  and  after  the  issue  of  the  said  writ, 
and  within  five  days  from  the  service  thereof,  the  plaintiff  duly  presented 
a  peticion  to  the  judge  authorized  to  act  in  the  premises,  hereinafter  called  the 
County  Court  Judge,  praying  that  the  said  writ  and  the  attachment  made 
thereunder  might  be  set  aside  ;  and  such  proceeding's  were  thereupon  had,  that 
afterwards  the  said  County  Court  Judge  dismissed  the  said  petition  with  costs, 
and  directed  the  proceedings  in  insolvency  to  go  on  ;  that  thereupon  the  plain- 
tiff duly  appealed  from  such  decision  to  the  Supreme  Court,  and  such  proceed- 
ings were  thereupon  bad,  that  afterwards,  on  the  27th  day  of  February,  A.D., 
1880,  the  said  Supreme  Court  ordered  that  the  said  decision  be  set  aside  and 
condemned  the  defendants  in  the  costs  of  appeal*  and  the  proceedings  on  the 
said  writ  were  thereupon  then  ended  and  determined,  and  by  reason  of  the 
premises,  the  plaintiff  was  put  to  inconvenience  and  anxiety,  and  incurred 
great  pain  and  distress  of  body  and  mind,  and  was  prevented  from  transacting 
his  business,  collecting  his  debts,  and  lost  many  of  his  debts  by  reason  of 
being  so  deprived,  as  aforesaid,  for  a  long  time,  of  the  opportunity  of  collecting 
the  same,  and  was  injured  in  his  credit,  and  his  business  became  and  was 
destroyed,  and  he  incurred  great  expense  in  taking  and  defending  the  several 
legal  proceedings  hereinbefore  mentioned,  and  in  re-possessing  himself  of  his 
estate,  and  in  journeying  from  Cariboo  to  Victoria  and  back  for  the  further- 
ance of  his  interests  in  the  premises,  and  in  attending  to  the  said  legal 
proceedings ;  and  his  property,  while  out  of  the  plaintiff's  possession,  became 
damaged  and  deteriorated  in  value,  and  the  plaintiff  has  been  otherwise  greatly 
injured." 

2.  The  same  as  the  first  count  as  far  as  the  asterisk ;  it  then  proceeds  as 
follows :  "  And  afterwards  the  said  County  Court  Judge,  on  the  8th  day  of 
May,  A.D.  1880,  having  complete  jurisdiction  in  that  behalf,  ordered  that  the 
said  writ  of  attachment  be  set  aside  and  annulled ;  that  thereupon  the 
defendants  appealed  from  the  said  order,  and  on  the  26th  day  of  May,  1880, 
caused  the  appeal  to  be  set  down  for  hearing  on  the  14th  day  of  June,  A.D. 
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1880.  before  the  Sapreme  Court.  That  on  the  14th  day  of  Jane,  1680,  it  wav 
considered  by  the  said  Sapreme  Coart  that  the  defendants  had  not  proceeded 
with  their  appeal  according  to  the  law  or  the  rales  of  practice,  and,  on  the 
application  of  the  plaintiff,  the  said  Sapreme  Coart  ordered  that  the  record 
(if  any)  be  returned  to  the  officer  entitled  to  the  custody  thereof,  and  con- 
demned the  defendants  to  pay  the  plaintiff  the  costs  by  him  incurred  in  the 
matter  of  the  said  appeal." 

Conoiuaion,  as  in  the  first  count,  from  asterisk. 

*'  3.  And  the  plaintiff  also  sues  the  defendants  for  that  a  writ  of  attach- 
ment on  the  18th  day  of  April,  1879,  having  been  sued  out  under  the  Insolvent 
Act  of  1875  and  amending  Acts  by  the  defendants  aj^ainst  the  estate  and 
effects  of  the  plaintiff,  who  was  then  a  trader,  saloon-keeper  and  miner, 
residing  and  carrying  on  business  in  Cariboo,  which  writ  was  duly  served 
upon  the  plaintiff,  and  whereby  the  plaintiff's  real  and  personal  property, 
goods  and  effects  were  seized  and  taken  from  him,  the  plaintiff  after  the 
issue  of  the  said  writ  and  within  five  days  from  the  service  thereof  duly 
presented  a  petition  to  the  judge  duly  authorized  in  that  behalf  hereinafter 
called  the  County  Court  Judge,  praying  that  the  said  writ  and  the  attachment 
made  thereuqjder  might  be  set  aside,  and  the  said  petition  came  on  for  hearing 
before  the  said  County  Coart  Judge  on  the  15th  day  of  May,  1879 ;  and  the 
defendants  maliciously  and  without  jreasonable  or  probable  cause  appeared 
before  the  said  County  Court  Judge,  and  opposed  the  said  petition  and  caused 
and  procured  the  said  County  Court  Judge  to  decline  to  hear  x>r  adjudicate 
upon  the  said  petition.  That  afterwards  the  plaintiff  obtained  a  summons 
from  one  of  the  judges  of  the  Supreme  Court,  calling  upon  the  said  County 
Court  Judge  and  upon  the  defendants  to  show  cause  why  the  said  County 
Court  Judge  should  not  proceed  to  hear  and  adjudicate  upon  the  said  petition, 
and  on  return  of  the  said  summons,  to  wit,  on  the  8th  day  of  September, 
A.D.  1879,  the  defendants  maliciously  and  without  any  reasonable  or  probable 
caase  opposed  the  application,  and  thereupon  the  said  Sapreme  Coart  Judge 
on  the  said  8th  day  of  September,  1879,  ordered  the  said  County  Court  Judge 
to  proceed  to  hear  and  adjudicate  upon  the  said  petition.  And  thereupon  the 
defendants  maliciously  and  without  reasonable  or  probable  causb  appealed 
from  such  last  mentioned  order  to  the  Supreme  Court,  but  the  said  Court  on 
the  25th  day  of  September,  1879,  confirmed  the  said  last  mentioned  order  and 
dismissed  the  said  appeal.  That  afterwards  in  pursuance  of  the  said  last 
mentioned  order  the  said  petition  came  before  the  said  County  Court  Judge 
for  hearing,  and  the  defendants  again  maliciously  and  without  reasonable  or 
probable  cause  appeared  upon  the  hearing  of  and  opposed  the  said  petition, 
and  caused  and  procured  the  said  County  Court  Judge  on  the  81st  day  of 
October,  1879,  to  dismiss  the  said  petition  with  costs  and  to  direct  the  pro- 
ceedings in  insolvency  to  go  on.  That  thereupon  the  plaintiff  duly  appealed 
from  the  said  last  mentioned  decision  to  the  Supreme  Court,  and  upon  the 
hearing  of  the  said  appeal  the  defendants  again  maliciously  and  without 
reasonable  or  probable  cause  appeared  and  opposed  the  said  appeal,  but  the 
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said  Supreme  Court  on  the  27th  day  of  February,  A.D.  1880,  set  aside  the 
decision  of  the  said  County  Court  Judge  of  the  dlst  day  of  October,  1879/'  * 

Conclusion  as  in  first  count  from  asterisk. 

4.  The  same  as  third  count  down  to  asterisk,  it  then  continued  as 
follows : — 

'*And  thereupon  the  plaintiff  applied  to  the  said  County  Cburt  Judge  in 
pursuance  of  the  said  petition  to  set  aside  and  annul  the  said  writ,  and  the 
attachment  made  thereunder,  and  the  defendants  again  maliciously  and  with- 
out any  reasonable  or  probable  cause,  appeared  before  the  said  County  Court 
Judge  and  opposed  such  application,  but  the  said  County  Court  Judge,  after 
hearing  the  said  application,  made  an  order  setting  aside  and  annulling  the 
.said  writ  and  attachment,  and  thereupon,  the  defendants  maliciously  and 
without  reasonable  or  probable  cause,  appealed  from  the  said  last  mentioned 
order  of  the  8th  day  of  May,  1880,  to  the  Supreme  court,  and  on  the  26th  day 
of  May,  1880,  caused  the  appeal  to  be  set  down  for  hearing  on  the  14th  day  of 
June,  1880.  That  on  the  said  }4th  day  of  June,  1880,  it  was  considered  by 
the  Supreme  Court,  that  the  defendants  had  not  proceeded  with  their  said 
Appeal  according  to  law  or  the  rules  of  practice,  and  on  the  application  of  the 
plaintiff,  the  said  Supreme  Court  ordered  that  the  record  (if  any)  be  returned 
to  the  officer  entitled  to  the  custody  thereof,  and  condemned  the  defendants  to 
pay  the  plaintiff  the  costs  by  him  incurred  in  the  matter  of  the  said  appeal." 

Conclusion  is  in  the  other  counts. 

5.  *'  And  the  plaintiff  also  sues  the  defendants  for  that,  after  the  issuing 
of  the  writ  of  attachment  as  in  the  third  count  mentioned,  the  defendants 
maliciously  and  without  any  reasonable  or  probable  cause,  caused,  advised 
and  procured  divers  alleged  creditors  of  the  plaintiff  to  prove  their  alleged 
claims  against  the  plaintiff,  and  caused,  advised  and  procured  such  creditors 
to  support  the  writ  of  attachment,  and  the  said  writ  was  determined  as  in  the 
third  count  mentioned,  and  by  reason  of  the  premises  the  said  writ  of  attach- 
ment remained  in  force  for  a  longer  time  than  otherwise  it  would,  and  the 
plaintiff  was  put  to  inconvenience  and  anxiety,  etc. 

Conclusion  as  in  other  counts. 

6.  The  same  as  the  fifth  count,  except  that  it  refers  to  the  issuing  and 
determination  of  the  writ  "  as  in  the  fourth  count  mentioned." 

7.  "And  the  plaintiff  also  sues  the  defendants  for  that  at  the  time  of  the 
grievance  hereinafter  mentioned  the  plaintiff  was  a  trader,  saloon  keeper  and 
miner,  residing  and  carrying  on  business  in  Cariboo,  and  the  defendants 
maliciously,  and  without  any  reasonable  or  probable  cause,  caused  and  pro- 
cured the  plaintiff's  houses,  situate  at  Cariboo,  to  be  entered  and  the  plaintiff 
to  be  dispossessed  thereof  for  a  long  time,  and  his  goods  and  chattels,  mines 
and  books  of  account  to  be  seized  and  taken  from  him,  and  the  plaintiff  to  be 
deprived  of  the  use  and  enjoyment  of  the  same  respectively  for  a  long  time, 
and  by  reason  of  the  premises  the  plaintiff  was  put  to  inconvenience  and 
anxiety,  incurred  great  pain  and  distress  of  body  and  mind,  was  prevented 
from  transacting  his  business,  collecting  his  debts,  and  lost  many  of  his  debts 
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'  by  reason  of  being  so  deprived  as  aforesaid  for  a  long  time  of  the  opportunity 
of  collecting  the  same,  and  was  injured  in  his  credit,  and  his  business  became 
and  was  destroyed  during  the  time  the  plaintiff  was  so  dispossessed  and 
deprived  of  the  said  houses,  mines,  goods  and  chattels,  and  the  same  became 
greatly  deteriorated  in  value,  and  the  plaintiff  incurred  great  expense  in 
re-possessing  himself  of  the  said  houses,  mines,  and  books  of  account,  goods 
and  chattels,  and  was  otherwise  greatly  injured." 

"8.  And  the  plaintiff  also  sues  the  defendants  for  that  the  defendants 
with  force  and  arms  broke  and  entered  the  plaintiff's  houses  and  mines  at 
Cariboo,  dispossessed  the  plaintiff  thereof  respectively,  and  remained  therein 
and  in  possession  thereof  respectively  for  a  long  time,  to  wit:  eighteen 
calendar  months,  and  also  seized  and  took  and  for  the  time  aforesaid  detained 
and  dispossessed  the  plaintiff  of  all  his  books  of  accounts,  goods,  chattels  and 
effects,  consisting  principally  of  merchandise  and  furniture,  whereby  the 
plaintiff  for  and  during  all  that  time  lost  and  was  deprived  of  the  use  of  the 
said  houses,  mines,  goods,  chattels  and  effects,  and  thereby  the  same  became 
and  were  greatly  damaged,  lessened  in  value  and  spoiled,  and  divers  of  the 
plaintiff's  book  debts  were  lost." 

*'  And  the  plaintiff  claims  thirty  thousand  dollars." 

The  defendants  pleaded  not  guilty,  and  pleas  traversing  the  allegations  in 
the  several  counts,  and,  as  to  the  seventh  and  eighth  counts,  justifying  under 
the  writ  of  attachment. 

They  also  demurred  to  all  the  counts,  except  the  seventh  and  eighth. 

The  issues  of  fact  were  tried  before  the  Chief  Justice,  Sir  M.  B.  Begbie, 
and  a  special  jury  on  the  2nd  and  8rd  of  June,  1881,  when  the  jury  returned 
a  verdict  as  follows :  *'  we  find  a  verdict  for  the  plaintiff  and  award  him  no 
damages  before  the  16th  of  May,  1879.  Subsequent  to  that  date  we  award 
him  15,000." 

The  demurrers  were  argued  before  Sir  M.  B.  Begbie  and  Mr.  Justice 
Crease  on  the  27th  day  of  June,  1881,  and  were  over-ruled.' 

Upon  the  same  day  (the  27th  June)  the  plaintiff  moved  for  judgment  in 
conformity  with  the  verdict  of  the  jury,  which  the  Chief  Justice  pronounced 
ordering  the  plaintiff  to  take  judgment  for  95,000  with  costs. 

On  the  11th  of  July,  1881,  the  Chief  Justice  granted  the  defendants  a  stay 
of  execution  until  the  cause  could  be  re-heard  before  the  full  court  of  British 
Columbia,  on  condition  of  the  payment  of  $1,000  and  taxed  costs  to  the 
plaintiff. 

On  application  to  one  of  the  judges  of  the  Supreme  Court  of  Canada,  the 
defendants  were  permitted  to  deposit  1500  in  that  court  as  security  for  the 
costs  of  appeal.' 

The  defendants  thereupon  brought  their  appeal  to  the  Supreme  Court  of 
Canada,  but  confined  it  to  the  judgment  on  the  demurrers,  and  did  not  appeal 
from  the  judgment  of  the  Chief  Justice  ordering  judgment  to  be  entered  on 
the  verdict,  being  probably  under  the  impression  that  that  judgment  should 
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be  heard  before  the  full  ooart  of  British  Oolnmbia  before  an  appeal  woald  lie 
therefrom  to  the  Sapreme  Coart  of  Canada. 

The  "case*'  contained  the  proceedings  on  the  demurrers,  and  the  formal 
order  over-mling  them.  This  formal  order  was  added  to  the  **  case  "  after  its 
transmission,  by  special  order. 

On  the  1st  of  March,  1882,  a  motion  was  made  on  behalf  of  the  plaintiff 
to  quash  the  appeal  for  want  of  jurisdiction.  1.  Because  the  appeal  was  not 
from  the  final  judgment  of  the  highest  court  of  last  resort  in  the  province  of 
British  Columbia.  2.  Because  the  judgment  over-ruling  the  demurrers  to  only 
six  counts  of  the  declaration  was  not  a  final  judgment  from  which  an  appeal 
would  lie. 

At  the  same  time  a  motion  was  made  on  behalf  of  the  defendants  that,  in 
the  event  of  the  court  being  of  opinion  the  appeal  was  not  regular,  leave  be 
given  to  appeal  from  the  judgment  on  the  whole  case  as  well  as  on  the 
demurrers,  without  any  appeal  being  had  to  any  intermediate  court  of  appeal 
in  the  province,  and  that  the  '*  case  *'  might  be  amended  to  include  the  judg- 
ment on  the  whole  case,  and  the  pleadings,  proceedings  and  evidence  necessary 
to  raise  the  question  for  the  decision  of  the  court. 

On  the  22nd  June,  1882,  the  Supreme  Court  of  Canada,  Held,  that  the 
judgment  was  not  one  from  which  an  appeal  would  lie,  and  it  ordered  the 
appeal  to  be  quashed.  The  court  further  ordered  thjkt  the  defendants  might 
appeal  from  the  judgment  on  the  whole  case  as  well  as  on  the  demurrers,  pro- 
vided the  "  case  "  and  f  actums  of  defendant  should  be  filed  before  the  15th  day  of 
September  then  next,  and  the  appeal  brought  on  for  hearing  at  the  then  next 
session  of  the  court;  in  default  the  appeal  to  stand  dismissed  with  costs 
without  further  order.  The  court  further  ordered  that  the  $500  paid  into 
court  on  the  13th  September,  1881,  should  remain  in  court  as  security  for  the 
costs  of  the  appeal  then  allowed. 

On  application  the  time  was  further  extended  for  filing  the  *'  case  "  and 
factums. 

After  hearing  the  argument  of  the  appeal,  the  Supreme  Court  of  Canada 
Held,  that  the  defendants  were  entitled  to  judgment  both  on  the  demurrers 
and  on  the  facts.  That  the  3rd,  4th,  5th  and  6th  counts  of  the  declaration 
were  admittedly  bad,  and  the  Ist  and  2nd  counts  were  also  bad.  It  was  not 
alleged  that  the  defendants  procured  the  writ  of  attachment  to  issue  .by  any 
false  statement,  there  was  no  allegation  that  the  defendants  were  not  credi- 
tors of  the  plaintiff,  or  that  he  had  not  failed  to  meet  his  engagements  as  they 
became  due,  or  that  he  was  not  liable  to  be  put  into  insolvency.  That  as  to 
the  7th  and  8th  counts,  the  jury  having  confined  the  damages  to  acts  done 
subsequently  to  the  16th  May,  1879,  and  the  defendants  by  their  plea  to  these 
counts  justifying  under  the  writ  of  attachment,  and  the  acts  complained  of 
having  been  committed  on  the  3rd  May,  1879,  under  the  writ  while  in  force, 
the  finding,  which  was  a  general  one,  was  in  effect  a  finding  in  favour  of  the 
defendants  upon  the  issue  joined  on  the  plea  to  the  said  counts.  That  the 
plaintiff  should  be  ordered  to  repays  to  the  defendants  the  $1,000  paid  by  them 
under  the  order  of  the  Chief  Justice  of  the  11th  July,  1881,  there  being  nothing 
in  the  Jaw  to  justify  the  court  below  in  ordering  such  a  payment. 
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Appeal  allowed  with  costs  in  both  courts;  jndgment  on  the  demurrera 
over-roled  and  demarrers  allowed;  judgment  ordered  to  be  entered  for  the 
defendante  npon  the  demnrrers  and  apon  the  7th  and  8th  counts ;  the  order 
of  the  11th  July,  1881,  set  aside ;  and  plaintiff  ordered  to  repay  the  91iOOO  with 
interest  at  6  per  cent,  from  that  day,  together  with  the  sum  paid  for  costs  of 
suit  under  that  order. 

Bank  of  B.  N.  A.  y.  Walker.— 19th  March,  1888. 

26.  Caused  by  tug  towing  raft — Liability  for. 

See  MAJRITIMB  COURT  OF  ONTARIO,  4. 

27.  Caused   by   fire    communicated    from    premises   of   Railway 

Company. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  16. 

28.  For  breach  of  contract  to  supply  meat. 

See  CONTRACT,  21. 

29.  Caused  by  neglected  condition  of  streets — Liability  of  City  of 

Halifax. 

See  CORPORATIONS,  18. 

■ 

30.  Action  for  cost  of  repairs  to  printing  press   aiul  freight 

charges — Lease  with  privilege  of  pv/rchasin^  —  Saisie 
re-vendication  —  Dilatory  exceptions -r Art.  J£0,  C.  C,  P. 
s-s,  7. 

About  the  22nd  of  June,  1878,  plaintiffs  (printing  press  manufacturers  of 
New  York),  made  an  agreement  with  the  defendant,  (the  proprietors  of  the 
Post  newBj^aper),  in  the  form  of  a  lease  of  a  printing  prees  with  its  appur- 
tenances for  six  months,  at  a  rental  of  91,000  payable  in  advance,  plaintiffs 
obliging  themselves  to  erect  the  press  on  the  premises  of  the  defendants. 
The  lease  contained  a  stipulation,  that  the  said  lessees  should  have  the 
privilege  of  purchasing  the  press,  at  the  expiration  of  the  lease,  for  94,500. 

It  was  also  agreed  in  said  lease,  that  failing  purchase,  defendants  would 
deliver  the  said  press  and  appurtenances  at  the  expiration  of  the  lease  in  aa 
good  order  and  conditioxl  as  the  same  were  at  the  commencement  of  the  said 
lease,  reasonable  wear  and  tear  and  accident  by  fire  excepted,  free  of  all 
charges  and  unbroken,  free  on  board  in  Montreal,  with  freight  paid  to  New 
York. 

Plaintiffs  erected  a  press ;  defendants  paid  the  91,000,  and  held  the  press 
under  said  lease  until  the  expiration  thereof ;  and  then  instead  of  returning  it 
as  stipuhkted  in  the^  clause  of  said  lease  lastly  recited,  continued  to  use  it ; 
and  some  time  after  the  lease  had  terminated,  plaintiffs,  considering  that 
defendants  had  exercised  their  option  to  purchase  the  press,  instituted  an 
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action  against  the  defendants,  accompanied  by  an  attachment  $ai$ie  con- 
servatoire for  the  recovery  of  the  porchaae  price,  1^4,500. 

To  that  action  defendants  pleaded  in  effect,  that  they  had  never  exercised 
their  option  to  purchase,  and  had  never  become  purchasers  of  the  press ;  and 
that  whatever  remedy  plaintiffs  had,  they  had  no  right  to  a  suit  for  the  price 
of  the  press,  as  for  goods  bought  and  sold ;  and  the  result  was  that  the  plain- 
tiffs* action  was  dismissed,  and  the  judgment  dismissing  it  was  confirmed  in 
the  Court  of  Beview. 

During  the  time  the  above-mentioned  suit  was  pending,  defendants  (who 
had  given  a  friend  as  guardian  of  the  press  seized  under  saitie  eotuervatoire) 
continued  to  use  and  employ  the  press  for  a  period  of  sixteen  months  and 
twenty -six  days,  at  the  expiration  of  which  period  plaintiffs  obtained  posses- 
sion of  the  press  under  a  saisie  revetidication,  removed  it  by  their  own  men, 
and  placed  it  on  board  of  the  cars  addressed  to  them  at  New  York,  where  it 
ultimately  arrived.  On  arrival  there  it  was  found  to  be  in  such  a  state  of 
disrepair  that  large  expenditure  was  necessary  in  order  to  fit  it  for  use  and  to 
put  it  in  the  condition  in  which  it  was  at  the  time  that  it  had  been  leased  to 
the  defendants,  reasonable  wear  and  tear  excepted. 

Plaintiffs  then  instituted  the  present  suit  against  the  defendants,  claiming 
by  one  count  of  their  declaration  the  sum  of  92,809.13,  as  the  value  of  the  use 
and  occupation  of  the  press  and  its  appurtenances  during  the  said  term  of 
sixteen  months  and  twenty-six  days,  at  the  rate  established  in  the  lease  itself, 
viz. :  91,000  for  six  months. 

By  a  second  count  plaintiffs  claimed  payment  of  the  like  sum  of  $2,809.18, 
as  damages  suffered  and  sustained  by  them  through  the  use  and  employment 
and  retention  by  the  defendants  of  the  said  press  and  its  appurtenances,  after 
the  expiration  of  the  said  lease. 

By  a  third  count  plaintiffs  claimed  a  further  sum  of  9299.35  as  the  costs 
and  expenses  of  taking  down,  packing,  loading  and  removing  said  press  and 
appurtenancee  to  New  York,  including  the  freight  and  other  necessary  charges 
thereon,  defendants  having  agreed  to  deliver  the  said  press  free  on  board, 
freight  paid  to  New  York. 

Defendants  fyled  severally  dilatory  exceptions  under  Article  120  of  the 
Code  of  Civil  Procedure,  sub-section  7,  setting  up  that  plaintiffs  were  not 
resident  in  the  province  and  that  no  power  of  attorney  from  them  had  been 
produced.  These  exceptions  were  dismissed  by  the  Superior  Court  of  Lower 
Canada.    (Rainville,  J.) 

The  defendant's  pleas  to  the  merits  raised  only  issues  of  fact. 

The  Superior  Court  (Jett6,  J.)  gave  plaintiffs  92,000,  in  consequence  of 
the  deterioration  and  damages  caused  to  the  press,  and  a  further  sum  of 
9160,50  for  cost  of  transport. 

This  judgment  was  confirmed  by  the  Court  of  Queen's  Bench  for  Lower 
Canada  (appeal  side). 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  judgments  of 
the  courts  below  should  be  affirmed  (Henry,  J.,  dissenting). 

Appeal  dismissed  with  costs. 

Mallin  T.  Hoe.— ^17th  February,  1885. 
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31.  Action  against  mnnicipal  corporation  for  defective  bridge. 

See  C0BP0RATI0N8.  19. 

32.  Action  of,  for  use  and  occupation  of  land — Prescription. 

See  LAND,  3. 

33.  Action  against  railway  company  —  Negligence  —  "  Res  ipsa 

loquitur" 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  21. 

34.  To  raft  by  bridge — Powers  of  Bridge  Company— 43  V.  c.  61 

(D.),  &  44  V.  c.  51  (D.). 

See  NAVIGATION,  3. 

35.  Action  for — Illegal  arrest — Transient  trader— By-law  of  city  of 

Quebec — License. 

See  LICENSE,  6. 

36.  Action  by  land  owner  in  city  of  Quebec  against  corporation  for 

authorising  use  of  streets  by  North  Shore  Railway  Co. 

See  CORPORATIONS,  21. 

37.  Street  railway — Defective  track — Accident. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  23. 

38.  Railway  Company — To  husband  by  loss  of  wife — To  children 

by  loss  of  mother. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  24. 

39.  Corporation — Liability  for  damages  caused  by  defective  side- 

walk. 

See  CORPORATIONS,  23. 

40.  Railway — Agreement  by  Tuunicipal  corporation  to  take  stock 

and  to  pay  for  in  debentures — Breach  of  Agreement — Right 
to  sue  fo^*  special  damages — Arts,  1066,  1070,  1073,  1077 y 

mo  &  1841,  a  a  (p.q.) 

The  Corporation  of  the  County  of  Ottawa  nnder  the  authority  of  a  by-law 

•     undertook  to  deliver  to  the  Montreal,  Ottawa  and  Western  Railway  Company 

for  stock  subscribed  by  them  2,000  debentures  of  the  corporation  of  $100  each. 
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payable  twenty-five  yean  from  date  and  bearing  six  per  cent,  interest,  and 
subsequently,  without  any  valid  cause  or  reason,  refused  and  neglected  to  issue 
said  debentures.  In  an  action  brought  by  the  company  against  the  corporation 
solely  for  damages  for  their  neglect  and  refusal  to  issue  said  debentures, 

Held,  affirming  the  judgment  of  the  court  below,  that  the  corporation, 
apart  from  its  liability  for  the  amount  of  the  debentures  and  interest  thereon, 
was  liable  under  Arts.  1065, 1073, 1840  and  1841,  C.  C,  for  damages  for  breach 
of  the  covenant.    Bitchie,  C.J.,  and  Gwycne,  J.,  dissenting. 

Corporation  of  County  of  Ottawa  t.  Montreal,  Ottawa  ft  Wettem 
Ry.  Co.  — xiv.  193. 

41.  Railway  company — Accident — Negligence — Wharf — Ferry — 

Damages  increased  by  adding  interest  from  date  of  demand. 

See  BAIL  WAYS  AND  BAILWAY  COMPANIES,  26. 

42.  Dead  freight — ^Amount  of  agreed  freight  which  would  have  been 

earned  on  deficient  cargo. 

See  SHIPS  AND  SHIPPING,  8. 

43.  Nominal  damages— Court  will  not  grant  new  trial  when  defend- 

ant entitled  to,  for  technical  breach  of  contract. 

See  NEW  TBIAL,  15. 

44.  Negligence  in  management  of  ferry  under  control  of  corporation. 

See  MUNICIPAL  CORPOBATION,  7. 

45.  Misdirection  (is  to  solatium — Kew  Trud—Art.  1056,  C,  C. 

In  an  action  of  damages  brought  for  the  death  of  a  person  by  the  consort 
and  relations  under  Art.  1056,  C.  C.  which  is  a  re-enactment  and  reproduction 
of  the  Con.  Stat.  L.  C.  o.  78,  damages  by  way  of  solatium  for  the  bereavement 
suffered  cannot  be  recovered.  Judgment  of  the  court  below  reversed  and  new 
trial  ordered. 

Canadian  Paciflo  Ry.  Co.  v.  Roblnton.— xiv.  105. 

46.  For  interference  with  servitude — ^Art.  557,  C.  C. 

See  SEBVITUDE. 

47.  Art.  1056,  C.  C. — Solatiwvi — Cross-appeal — Notice, 

In  an  action  for  damages,  brought  against  the  corporation  of  the  city  of 
Montreal  by  Z.  L,  et  aL,  the  descendant  relations  of  L.,  who  was  killed  driving 
down  St.  Sulpice  street,  alleged  to  have  been  at  the  time  of  the  accident  in  a 
bad  state  of  repairs,  by  being  thrown  from  the  sleigh,  on  which  he  was  seated, 
Against  the  wall  of  a  building,  the  learned  judge,  before  whom  the  case  was 
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tried  withoat  a  jury,  granted  Z.  L.  et  al.  $1,000  damages  on  the  groond  that 
they  were  entitled  to  the  said  sum  by  way  of  solatium  for  the  bereavement 
Buffered  on  account  of  the  premature  death  of  their  father. 

Held,  reversing  the  judgment  of  the  Court  of  Queen's  Bench  for  Lower 
Canada,  appeal  side,  that  the  judgment  could  not  be  affirmed  on  the  ground 
of  solatium,  and  as  the  respondents  had  not  filed  a  cross-appeal  to  sustain  the 
verdict  on  the  ground  that  there  was  sufficient  evidence  of  a  pecuniary  loss  for 
which  compensation  could  be  claimed,  Z.  L.  et  aUs  action  must  be  dismissed 
with  costs. 

City  of  Montreal  y.  LabeUe.— March  2nd,  1888— xiv.  741. 
See  DAMAGES,  45. 

48.  Railway  company — Sparks  from  engine — Defective  engine — 

Negligence. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  40. 

49.  Elevator — Negligence  of  employees — Liability  of  landlord — 

Damages — Art,  1064,  0.  C. — Vindictive  damages — Cross- 
appeal,     • 

On  the  13th  April,  1883,  C,  an  architect  who  had  his  office  on  the  third 
flat  of  a  building  in  the  city  of  Montreal,  in  which  the  landlord  had  placed  an 
elevator  for  the  use  of  the  tenants,  desiring  to  go  to  his  office,  went  towards 
the  door  admitting  to  the  elevator,  and  seeing  it  open  entered,  but  the  elevator 
not  being  there  he  fell  into  the  cellar  and  was  seriously  injured.  In  an  action 
brought  by  C.  against  R.,  the  landlord,  claiming  damages  for  the  injury 
suffered,  it  was  proved  at  the  trial  that  the  boy,  an  employee  of  R.  in  charge  of 
the  elevator  at  the  time  of  the  accident,  had  left  the  elevator  with  the  door 
open  to  go  to  his  lunch  leaving  no  substitute  in  charge.  It  was  shown  also 
that  0.  had  suffered  seriously  from  a  fracture  to  the  skull,  had  been  obliged  to 
follow  for  many  months  an  expensive  medical  treatment  and  had  become 
almost  incapacitated  for  the  exercise  of  his  profession.  0.  had  been  in  the 
habit  of  using  the  elevator  during  the  absence  of  the  boy.  The  trial  judge 
awarded  G.  1^5,000  damages,  and  on  appeal  to  the  Court  of  Queen's  Bench 
(appeal  side),  P.Q.j  that  amount  was  reduced  to  13,000  on  the  ground  that  C. 
was  not  entitled  to  vindictive  damages.  On  appeal  to  the  Supreme  Court  of 
Canada : — 

Held,  affirming  the  judgment  of  the  court  below,  that  R.  was  liable  for  the 
fault,  negligence  and  carelessness  of  his  employee,  and  that  the  amount 
awarded  was  not  unreasonable. 

Held,  also  that  the  sum  of  1^6,000  awarded  by  the  Superior  Court  was  not 
an  unreasonable  amount  and  could  not  be  said  to  include  vindictive  damages, 
but  as  no  cross-appeal  had  been  taken  the  judgment  of  the  Superior  Court 
could  not  be  restored. 

Stephens  t.  Cbaatie«— xv.  379. 
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60.  Municipal  corporation — ^Construction  of  crossing — Elevation 

above  level  of  street — Negligence. 

See  MUNICIPAL  CORPORATION,  10. 

61.  Railway  accident,  action  of  damages  for — Death  of  plaintiff 

—  Abatement  of  action  —  Actio  personalia  moritur  cum 
persoTut — Lord  Campbell's  Act — C.  S.  N.  B.  c.  86 — No  cause 
before  the  court  and  appeal  quashed. 

5<fe  ACTION,  5. 

52.  Railway  company,  death  caused  by  negligence  of,  running 
through  town — Contributory  negligence — Insurance  on  life 
of  deceased — No  reduction  of  damages  for. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  46. 

63.  Expropriation  of  land  for  railway  purposes — Estimation  of 

damages — R.  S.  C.  c.  39,  s.  3,  s-s.  (e) — Farm  crossings — 
R.  S.  C.  c.  38,  s.  16—52  V.  c.  38,  s.  3. 

See  EXPROPRIATION,  8. 

64.  Action  for  libel — Misdirection  of  jury — Excessive  damages — 

Consent  to  reduction. 

See  LIBEL.  4. 

PRACTICE,  11. 

66.  Caused  by  sparks  from  locomotive — Responsibility  of  company 

—  R.  S.  C.  c.  109;  8.  27  —  51  V.  c.  29,  s.  287— Limitation  of 
actions  for  damages. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  o8. 

66.  Marine  insurance — Action  for  total  loss — Right  to  recover  for 
partial  loss — New  trial  to  ascertain  damages  unless  refer- 
ence agreed  upon  by  parties. 

Ste  INSURANCE,  MARINE,  30. 
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57.  Action  for  libd' — Damages  in  discretion  of  court  of  first 

instance — Rvle  as  to  interference  by  Court  of  Appeal — 
Mercantile  agency — False  information — Negligence — Arts. 
lOoS,  105i  and  1727,  C.  G. 

In  an  action  for  libel  the  judge  who  tried  the  ease  in  the  first  instanoe 
awarded  the  plaintiff  $2,000.  The  Court  of  Queen's  Benoh  for  Lower  Canada 
(appeal  side)  reduced  the  damages  to  $500. 

Held,  that  the  amount  of  damages  awarded  by  the  judge  in  the  Court  of 
first  instance  in  his  discretion,  should  not  be  interfered  with  by  a  Court  of 
Appeal  unless  clearly  imreasoiiable  and  unsupported  by  the  evidence,  or  there 
be  some  error  in  law  or  fact,  or  partiality  on  the  part  of  the  judge :  Levi  v. 
Reed,  6  Can.  S.  C.  B.  482  ($ee  Jurisdiction  5),  and  -Oingras  ▼.  Desilets  (see 
Damages  23),  followed. 

Persons  carrying  on  a  OMroantlle  agency  are  responsible  for  the  damages 
caused  to  a  person  in  business  when  by  culpable  negUgenoe,  imprudence  or 
want  of  skill,  false  information  is  supplied  concerning  his  standing,  though 
the  information  be  communicated  confidentially  to  a  subscriber  to  the  agency 
on  his  application  therefor. 

Coitette  T.  Don.— xyiii.  222. 

58.  Solicitor  and  client — ^Negligence  of  solicitor  in  not  registering 

judgment. 

See  SOLICITOB  AND  CLIENT.  5. 

59.  Dog — Injury  cormnitted  by — Ownership — Scienter — Evidence 

for  jury. 

W.  brought  an  action  for  injuries  to  her  daughter  committed  by  a  dog 
owned  or  harboured  by  the  defendant  Y.  The  defence  was  that  V.  did  not 
own  the  dog,  and  had  no  knowledge  that  he  was  vicious.  On  the  trial  it  was 
shown  that  the  dog  was  formerly  owned  by  a  man  in  V.*s  employ  who  lived 
and  kept  the  dog  at  Y.'s  house.  When  this  man  went  away  from  the  place  he 
left  the  dog  behind  with  V.'s  son,  to  be  kept  until  sent  for,  and  afterwards  the 
dog  lived  at  the  house  going  every  day  to  V.'s  place  of  business  with  him,  or 
his  son  who  assisted  in  the  business.  The  savage  disposition  of  the  dog  on 
two  occasions  was  sworn  to,  Y.  being  present  at  one  and  his  son  at  the  other. 
V.  swore  that  he  knew  nothing  about  the  dog  being  left  by  the  owner  with  his 
son  uAtil  he  heard  it  at  the  trial.  The  trial  judge  ordered  a  non-suit,  which 
was  set  aside  by  the  full  court  and  a  new  trial  ordered. 

Held,  affirming  the  judgment  of  the  court  below,  that  there  was  ample 
evidence  for  the  jury  that  Y.  harboured  the  dog  with  knowledge  of  its  vicious 
propensities  and  the  non-suit  was  rightly  set  aside. 

Present.— Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Tasohereau,  Gwynne  and 
Patterson,  JJ. 

Yaughail  T.  Vood.— March  10th,  1890— xviii.  708^ 

CAB.   DIO.— 15 
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Damages— Cowttnwrf. 

60.  Common  carrier — Special  contract  with — Baggage  "  at  owner  b 

risk  against  all  casualties  " — Exemption  from  liability. 

S€e  CABBIERS,  6. 

61.  Damages  to  property  from  works  executed  on  government 

railway — Parol  undertaking  to  indemnify  owners  by  officer 
of  the  Crown — Effect  of. 

See  CONTRACT.  47. 

62.  Fall  of  wall  after  fire — Negligence  —  Vis  Tiwjor  —  Art.   17, 

s-s.  24,  1053,  1055,  1071,  C.  C. 

See  EVIDENCE,  SI. 

63.  Libel — Special  damage— Loss  of  custom — Pleading. 

See  LIBEL,  6. 

PLEADING.  20. 

()4.  43   V.  c   8 — Government  railways — Injury  by  ovei-flow  of 
water. 

See  CROWN,  80. 

65.  Road  company — Collector  of  tolls — Negligence — Liability  of 

company. 

See  NEGLIGENCE,  37. 

66.  To  passenger  by  breaking  of  rail — Liability  of  railway  company 

for  latent  defects— Arte.  1053, 1675,  C.  C. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  69. 

67.  Libel  in  newspaper — Action  for — Additional  libel   in  plea — 

Excessive  damages — Alternative  of  reduction  of,  or  new 
trial. 

See  LIBEL,  7. 

68.  Expropriation  of  land  for  railway  purposes — Value  of  land 

for  building  purposes — Damages  resulting  from   want  of 
crossing. 

See  EXPROPRIATION,  17. 

69.  Discharge  of  steam  from  engine — Nuisance — "  Sic  viere  tiLo 

ut  alienuvi  non  loedus" 

See  NEGLIGENCE,  39. 
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Dead  Freight 

See  SHIPS  AND  SHIPPING,  8. 

Debats  de  Comptes. 

See  EXECUTORS,  1. 
EVIDENCE,  8. 

Debentures — Issued  by  trustees  under  statutory  authority. 

See  PETITION  OF  RIGHT,  6. 

2.    Joint  purchase  of. 

See  PARTNERSHIP,  2. 

5.  Agreement  by  municipal  corporation  to  pay  for  stock  in  rail- 

way company — Breach — Special  damages. 

See  DAMAGES,  40. 

4.  Issued  by  municipality  after  compliance  with  conditions  pre- 
cedent to  by-law — Railway  company  entitled  to,  free  from 
future  conditions  on  their  iajce — Municipal  Code,  (P.Q.)» 
Art  982. 

See  CORPORATIONS,  83. 

6.  Municipal  aid  to  railway  company — Debentures  signed   by 

warden  de  facto — 44  &  46  V.  c.  2,  s.  19  (Q.) — Completion  of 
railway  line — Evidence  of. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  62. 

Debtor — Appropriation  by. 

See  PAYMKNT,  5. 

2.  Assignment  in  trust  for  creditors — Release  by — Insufficient 
authority  to  sign  for  creditor — No  subsequent  assent  or 
ratification  by  creditor — No  estoppel. 

See  ASSIGNMENT,  14. 

Deceit — Action  of  against  company  and  promoters  —  Misrepre- 
sentation— Concealment — False  statements  in  prospectus. 

See  CORPORATIONS,  24. 

2.  Conveyance  of  land — Setting  aside  for  fraud  and  misrepre- 
sentation as  to  matter  of  title — Fraud  to  be  established  to 
same  extent  and  degree  as  in  action  for  deceit 

See  SALE  OF  LANDS,  27. 
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Deed — Escrow — Estoppel, 

To  a  declaration  for  quiet  enjoyment  in  a  mortgage  to  the  plaintiffs, 
executed  by  T.,  the  defendanta'  grantee,  B.,  one  of  the  defendants,  pleaded 
that  T.  did  not,  after  the  making  of  that  deed,  convey  to  the  plaintiffs.  The 
deed  from  defendants  to  T.  was  dated  22nd  June,  1855,  and  the  mortgage  from 
T.  to  the  plaintiff  was  dated  10th  April,  1855.  Both  were  registered  on  the 
28th  July,  1855— the  deed  first.  It  appeared  that  there  were  two  mortgages 
from  T.  to  the  plaintiffs  on  another  lot,  when  this  mortgage  was  made,  and 
instead  of  which  it  was  given.  After  executing  this  mortgage,  T.  found  that  a 
deed  from  the  defendants  to  him  was  necessary  to  give  the  legal  title,  and  he 
got  the  deed  in  question.  The  two  mortgages  were  not  discharged  until  the 
16th  August,  1855. 

Held,  on  appeal,  affirming  the  judgment  of  the  Court  of  Queen's  Bench, 
Ontario,  that  the  whole  transactions  shewed  that  the  mortgage  was  not  intended 
to  take  effect  until  the  perfecting  of  T.'s  title  and  the  discharge  of  the  other 
mortgages  for  which  it  was  given,  and  that  the  plaintiff,  therefore,  could 
recover.  Also,  that  assuming  the  deed  of  the  10th  of  April  to  have  been  a 
completed  instrument  from  its  date,  the  usual  covenant  contained  in  it  that 
the  grantor  was  seized  in  fee  at  the  date  of  the  deed  created  an  estoppel,  and 
that  the  estoppel  was  fed  by  the  estate  T.  acquired  by  deed  of  22ud  June,  1885. 
(Henry,  J.,  dissenting.)  . 

The  Tratt  and  Loan  Co.  t.  Rattan.— i.  564. 

2.  Erroneous  statement  in — Evidence  as  to. 

See  JUDICIAL  AVOWAL. 

3.  Prohibition  to  alienate  in  a  pvi/rely  onerous  titU  void — Art, 

970,  a  a  L,  a— 18  v,  c,  250. 

By  18  V.  c.  250,  W.  E.  and  his  brother  were  authorized  to  sell  certain 
entailed  property  in  consideration  of  a  non -redeemable  rent  representing  the 
value  of  the  property.  On  the  7th  September,  1860,  the  appellant  and  £.  F. 
assigned  to  their  brother,  A.  F.,  a  piece  of  land  forming  part  of  the  above 
entailed  property,  in  consideration  of  a  rente  foncUre  of  six  pounds,  payable 
the  1st  day  of  October  of  each  year.  The  deed  was  registered  and  contained 
the  following  stipulation :  "  But  it  is  agreed  that  the  assignee  cannot  alienate 
in  any  manner  whatsoever  the  said  land,  nor  any  part  thereof,  to  any  person 
without  the  express  and  written  consent  of  the  assignors  under  penalty  of 
thd  nullity  of  the  said  deed."  The  property  was  subsequently  seized  by  a 
judgment  creditor  of  A.  F.,  and  appellant  opposed  the  sale  and  ashed  that 
the  seizure  be  declared  null,  because  the  property  seised  could  not  be  sold 
by  reason  of  the  above  prohibition  to  alienate* 

Held,  on  appeal,  affirming  the  judgment  of  the  court  below,  that  the  deed 
was  made  in  accordance  with  tiie  provisions  of  18  V.  c.  250,  and  it  being  a 
purely  onerous  title  on  its  face,  the  prohibition  to  alienate  contained  in  said 
deed  was  void.    Art.  970,  C.  G.  L.  C. 

Query. — Whether  the  substitutes  may  not,  when  the  substitution  opens, 
attack  the  deed  for  want  of  sufficient  consideration. 

Fraser  t.  Ponllot.— iv.  515» 
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Deed — Continued. 

4.  9  V.  c,  37,  8. 17 — Deed  under,  before  notary — Validity  of. 

Held,  per  Tasoherean  and  Gwynne,  JJ.— That  a  deed  taken  under  9  V.  c.  37, 
8. 17,  before  a  notary  (though  not  under  the  seal  of  the  commisBionerB)  from  a 
person  in  possession,  which  was  subsequently  confirmed  by  a  judgment  of 
ratification  of  a  Superior  Court  was  a  valid  deed,  that  all  rights  of  property 
were  purged,  and  that  if  any  of  the  atUeurs  of  the  petitioner  failed  to  urge  their 
rights  on  the  monies  deposited  by  reason  of  the  customary  dower,  the  ratifica- 
tion of  the  title  was  none  the  less  valid. 

Ch«YriM!  Y«  The  Qumii.— iv.  1. 

5.  Of  land — Construction  of. 

Held)  per  Strong,  J. — ^Eztrinsic  evidenee  of  monumentB  and  actual  boun- 
dary marks  is  admissible  to  control  the  deed,  but  if-  reference  is  made  by  the 
deed  to  such  monuments  and  boundaries,  they  control,  thou|^  they  call  for 
courses,  distances,  or  computed  contents  which  do  not  agree-  with  those  in  the 

deed. 

Oraisett  r»  CaFtev.-^x.  105. 

6.  Intended  to  operate  as  mortgage. 

See  MOBTGAGE,  9. 

7.  Varying  original  promise  Of  sale. 

See  SALE  OF  LANDS,  9. 

8.  Of  compromise — Action  to  set  aside  for  fraud  and  coercion. 

See  PARTITION. 

9.  Missing — Evidence  under  law  of  N.  S. — Certificate  of  registrar 

— Affidavit. 

See  EJECTMENT,  3. 

10.  Constribction  of — Title  to  lands — Estoppel — Trust — Fiduciary 

agents — Maintenance — 3S  H.  VIII.  c.  9. 

Under  the  provisions  of  8  G.  lY.  c.  1,  generally  known  as  the  Aideau  Canal 
Act,  Lt.-Col.  By,  who  was  employed  to  superintend  the  work  of  making  said 
canal,  set  out  and  ascertained  110  acres  or  thereabouts  part  of  600  acres  or 
thereabouts  theretofore  granted  to  one  Grace  McQueen  as  necessary  for  making 
and  completing  said  canal,  but  only  some  20  acres  were  actually  used  for  canal 
purposes.  Grace  McQueen  died  intestate,  leaving  Alexander  McQueen,  her 
husband,  and  William  McQueen,  her  eldest  son  and  heir-at-law,  her  surviving. 
After  her  death,  on  the  Slst  January,  1832,  Alexander  McQueen  released  to 
Wm.  McQueen  all  his  interest  in  the  said  lands,  and  on  the  6th  February,  1832, 
the  said  Wm.  McQueen  conveyed  the  whole  of  the  lands  originally  granted  to 
Grace  McQueen  to  the  said  Col.  By  in  fee  lor  £1,200.  The  appellant,  the  heir-at- 
law  of  Wm.  McQueen,  by  her  petition  of  right  sought  to  recover  from  the  crown 
90  acres  of  the  land  originally  taken  by  Col.  By,  but  not  used  for  the  purposes  of 
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the  oanal,  or  saoh  portion  thereof  as  still  remained  in  the  hands  of  the  orown, 
and  an  indemnity  for  the  value  of  saoh  portions  of  these  90  acres  as  had  been 
sold  by  the  orown. 

Held,  per  Ritchie,  C.J. :  By  the  deed  of  the  6th  February,  1882,  the  title  to- 
the  lands  passed  out  of  William  McQueen  ;  but  assuming  it  did  not,  he  was 
estopped  by  his  own  act  and  could  not  have  disputed  the  validity  and  general 
effect  of  his  own  deed,  nor  could  the  suppliant  who  claims  under  him. 

Per  Strong,  J. :  By  the  express  terms  of  the  8rd  section  of  8  G.  IV.  c.  1,  the 
title  to  lands  taken  for  the  purposes  of  the  canal  vested  absolutely  in  the  Crown 
80  soon  as  the  same  were,  pursuant  to  the  Act,  set  out  and  ascertamed  as 
necessary  for  the  purposes  of  the  canal,  and  all  that  Grace  McQueen  could  have- 
beiBn  entitled  to  at  her  death  was  the  compensation  provided  by  the  Act  to  be 
ascertained  in  the  manner  therein  prescribed,  and  this  right  to  receive  and 
recover  the  money  at  which  this  compensation  should  be  assessed  vested,  on. 
her  death,  in  her  personal  representative  as  forming  part  of  her  personal 
estate.  Therefore,  as  regards  the  110  acres  nothing  passed  by  the  deed  of  6th 
February,  1832. 

Per  Strong,  J. :  This  deed  did  not  work  any  legal  estoppel  in  favour  of 
Col.  By  which  would  be  fed  by  the  statute  vesting  the  legal  estate  in  William 
McQueen,  the  covenants  for  title  by  themselves  not  creating  any  estoppel. 
But  if  a  vendor,  having  no  title  to  an  estate,  undertakes  to  sell  and  convey  it 
for  valuable  consideration,  his  deed,  though  having  no  present  operation  either 
at  law  or  in  equity,  will  bind  any  interest  which  the  vendor  may  afterwards 
acquire,  even  by  purchase  for  value  in  the  same  property,  and  in  respect  of 
such  after  acquired  interest  he  will  be  considered  by  a  court  of  equity  to  be  a 
trustee  for  the  original  purchaser,  and  he,  or  his  heir-at-law,  will  be  compelled 
to  convey  to  such  purchaser  accordingly.  In  other  words,  the  interest  so  sub- 
sequently acquired  will  be  considered  as  "  feeding  "  the  claim  of  the  purchaser 
arising  under  the  original  contract  of  sale,  and  the  vendor  will  not  be  entitled 
to  retain  it  for  his  own  use.  Therefore,  if  the  suppliant  were  granted  the 
relief  asked,  the  land  and  money  recovered  by  her  would  in  equity  belong  ta 
the  heirs  of  Col.  By. 

Although  nothing  passed  under  the  deed  of  the  6th  February,  1832,  yet  the 
suppliant  could  not  withhold  from  the  heirs  or  representative  of  Col.  By  any- 
thing she  might  recover  from  the  Crown  under  the  29th  section  of  7  V.  c.  11, 
but  the  heirs  or  representatives  of  Col.  By  would  in  turn  become  constructive 
trustees  for  the  Crown  of  what  they  might  so  recover  by  force  of  the  rule  of 
equity  forbidding  purchases  by  fiduciary  agents  for  their  own  benefit. 

Per  Strong,  J. :  The  deed  of  the  6th  February,  1832,  being  in  equity  con- 
structively a  contract  by  William  McQueen  to  sell  and  convey  any  interest  in 
the  land  which  he  or  his  heirs  might  afterwards  acquire,  there  is  nothing  in 
the  statute  32  H.  YIII.  c.  9,  or  in  the  rules  of  the  common  law  avoiding  contracts, 
savoring  of  maintenance,  conflicting  with  this  use  of  the  deed. 

Per  Fournier,  Henry,  and  Taschereau,  JJ. :  The  deed  of  the  6th  February,. 
1832,  made  before  the  passing  of  7  V.  c.  11,  s  29,  and  five  years  after  the  crown 
had  been  in  possession  of  the  property  in  question,  conveyed  no  interest  in  such 
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property  either  to  Gol.  By  personally  or  as  tnistee  for  the  Crown,  and  the  title 
therefore  remained  in  the  heirs  of  Grace  McQueen. 

Per  Fonmier,  Henry  and  Tascherean,  JJ. :  There  could  be  no  estoppel  as 
against  William  McQueen  by  virtue  of  the  deed  of  the  6th  February,  1832,  in 
the  face  of  the  proviso  in  7  V.  o.  11. 

McQueen  v.  The  Qaeen.— xvi.  1. 

[In  this  case,  the  J.  C.  of  the  Privy  Council  refused  leave  to  appeal] . 

11.  Absolute  in  form  but   intended  to  operate  as   mortgage — 
Evidence — Proof  of  intention. 

See  EVIDENCE,  62. 

Deleg^ation — Of  authority  by  Attorney-General. 

See  CRIMINAL  APPEAL,  1. 

2.    Of  payment — Personal  liability  under. 

See  HYPOTHEC. 

Delivery — Of  railway  iron. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  1. 

2.    Of  policy— Effect  of. 

See  INSURANCE,  LIFE,  6. 

Demolition  of  Works — In  province  of  Quebec y  how  demanded, 

Heldy  that  demolition  of  works  completed  may  properly  be  demanded 
in  a  petitory  ac^on  for  the  recovery  of  property  and  that  the  present  action  is 
one  in  the  natnre  of  a  petitory  action. 

Joyce  V.  Hart.— 1.  321. 

Demurrase. 

See  SHIPS  AND  SHIPPING,  8. 

Demurrer — In  action  of  conversion  against  sheriff. 

See  CORPORATIONS,  5. 

2.    Petition  of  right, 

N.  C,  the  suppliant,  by  his  petition  of  right,  claimed,  as  representing  the 
heirs  of  P.  W.  jr.,  certain  parcels  of  lands  originally  granted  by  letters  patent 
from  the  Crown,  dated  5th  January,  1806,  to  P.  W.  senr.,  together  with  a  sum 
of  $200,000,  for  the  rents,  issues  and  profits  derived  therefrom  by  the  Govern- 
ment since  the  illegal  detention  thereof. 

The  Crown  pleaded  to  this  petition  of  right — 1st,  by  demurrer,  defense  au 
fonds  en  droits  alleging  that  the  description  of  the  limits  and  position  of  the 
property  claimed  was  insufficient  in  law ;  2nd,  that  the  conclusions  of  the 
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petitioo  wer9  inQoffioient  and  vague ;  3rd,  that  in  bo  far  as  respects  the  rents, 
issues  and  profits  there  had  been  no  significatioa  to  the  Qovernment  of  the 
gifts  or  transfers  made  by  the  heirs  to  the  suppliants. 

Held,  that  the  ol^eotion  taken  should  have  been  pleaded  by  exception  i  la 
forme,  pursuant  to  Art.  116,  G.  C,  P.,  and  as  the  demurrer  was  to  all  the  rents, 
issues  aod  profits  as  well  as  those  since  the  transfer,  it  was  too  large  and 
should  be  dismissed,  even  supposing  notification  of  the  transfer  necessary  with 
respect  to  rents,  issues  and  profits  accrued  previous  to  the  sale  to  him  by  the 
heirs  of  P.  W.  jr. 

CheTFler  v.  The  Qaeen.— iv.  1. 

3.  Judgment  on — When  final  judgment  from  which  appeal  lies. 

See  JURISDICTION,  9, 17, 18,  21.  67. 
DAMAGES,  25. 

4.  To  action  of  damage  for  maliciously  obtaining  injunction. 

See  DAMAGES,  19. 

5.  In  action  on  order  under  Companies  Act,  1862  (Imp.). 

See  CORPORATIONS,  16. 

6.  To  action  of  damages  for  malicious  proceedings  in  insolvency. 

See  DAMAGES,  25. 

7.  To  return  to  manda^lus. 

See  MANDAMUS,  6. 

8.  The  plea  to  jurisdiction  of  County  Court — Prohibition. 

See  PROHIBITION,  4. 

9.  Assignment  of  chose  in  action — Demurrer  for  want  of  parties — 

Res  jttdicata. 

See  PRACTICE,  25. 

Deposit — In  bank  to  credit  of  succession — Agency. 

See  BANES  AND  BANKING,  4. 

2.  By  insurance  company  in  bank  under  provisicms  of  R.  S.  C» 

c.  124  (Insurance  Act)— Insolvency  of  bank — Priority. 

See  CROWN,  21. 

3.  In  election  appeal — Return  of — Dissolution  of  parliament  before 

appeal  heard — Effect  of. 

See  ELECTION,  34. 
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Depositozy — Sale  of  goods  by  weight — Damage  before  weighing 
— Possession  retained  by  vendor — Arts.  1063,  1064,  1235, 
1474,  1710, 1802,  C.  C. 

Deputy  Returniag;  Officer — Conspiracy  between,  and  respondent. 

See  ELECTION.  22. 

Description — Of  land  by  reference  to  plan. 

See  BOUNDAJRZ. 

2.  By  metes  and  bounds — When  parcel  of  land  granted  by  specific 
name. 

See  EASEMENT. 

Detinue — Action  of. 

See  LIEN. 

Deviation — Marine  insurance  —  Delay  in  prosecuting  voyage  — 
Elnhancement  of  risk — Implied  condition  in  contract. 

See  INSURANCE,  MARINE,  2S. 

2.  Construction  of  policy — Loading  port  on  west  coast  of  South 

America — Guano  Island— Commercial  usage. 

See  INSUBAJSICE.  MARINE.  39. 

3.  From  line  of  railway — Extension — -Description  in  map  or  plan 

—42  V.  c.  9  (D.). 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  64. 


Fund — Support  of  clergymen — Condition  as  to  parti- 
cipation. 

The  Diocesan  Church  Society  of  Nova  Scotia  holds  a  fund  for  distribution 
among  the  Church  of  England  clergymen  of  the  province,  and  one  of  the  rules 
governing  its  distribution  is  that  no  clergyman  receiving  an  income  of  ftl^OOO 
and  upwards  from  certain  named  sources  shall  be  entitled  to  participate. 

Held,  affirming  the  judgment  of  the  Supreme  Court  of  Nova  Scotia,  21  N.S. 
Bep.  309,  that  a  rector  was  not  debarred  from  participating  in  this  fund 
because  the  salary  paid  to  his  curate,  if  addled  to  his  own  salary,  would  exceed 
the  said  sum  of  91,000,  his  individual  income  being  leas  than  that  amount. 

Present : — StroDg»  Foumier,  Taachereau,  Gwynne  and  Patterson,  JJ. 

Diocesan  Synod  of  Hora  Scotia  t.  Ritchie.— Uar.  10th,  1890— xviii.  705. 

Director — Of  company — Sale   by    to  company — Ratification  by 
shareholders. 

See  GOBPOBA.TI0NS.  20. 
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Discretion — Of  trial  judge — Amount  of  damages — Interference  by 
Court  of  Appeal. 

See  DAMAGES,  67. 

2.  Of  judge— Appointment  of  liquidator — Insolvent  bank — Right 

to  appoint  another  bank. 

See  WINDING-UP,  10. 

3.  Judicial  discretion — Jurisdiction  to  hear  appeal — Order  to  stay 

proceedings — R.  S.  C.  c.  135,  s.  27. 

See  JURISDICTION,  91. 
APPEAL,  14. 
NEW  TRIAL,  11. 

Distress — Exemption  from — Replevin, 

W.  let  an  unfurnished  house  to  one  Mrs.  M.  to  be  used  as  a  boarding  house. 
Mrs.  M.  applied  to  F.  <&  Son  lor  furniture,  which  they  refused  to  supply  unless 
W.  would  guarantee  that  it  would  not  be  distrained  for  rent.  W.  thereupon 
signed  the  following  mem.,  which  was  delivered  to  F.  &  Son  by  Mrs.  M. : 
**  The  bearer,  Mrs.  M.,  being  about  to  purchase  some  furniture  from  Wm.  F. 
&  Son,  and  my  rent  being  guaranteed,  I  hereby  agree  not  to  take  the  furniture 
so  to  be  furnished  by  Wm.  F.  &  Son  for  any  rent  that  may  become  due."  F. 
&  Son  then  delivered  the  furniture  to  Mrs.  M.,  the  said  furniture  to  be  paid  for 
by  monthly  payments,  and  "  to  remain  the  property  of  F.  <&  Son  till  paid  for 
in  full.'*  W.  levied  upon  the  furniture,  F.  &  Son  replevied  and  obtained  a  ver- 
dict, which  the  court  below  refused  to  set  aside. 

Held,  that  the  mem.  signed  by  W.  constituted  a  binding  contract  or 
arrangement  with  F.  &  Son  not  to  distrain,  and  that  the  judgment  of  the 
court  below  should  be  affirmed. 

Wallace  v.  Frater.— ii.  522. 

2.    For  mortgage  money. 

See  MORTGAGE,  4. 

Distribution  of  Estate— 5»<a<t6fe — Repeal  of — Restoration  of  for- 
mer  laiv — Distribution  of  intestate  estate — Feme  coverte — 
— Hihshand's  right  to  residuum — Next  of  kin. 

The  Legislature  of  New  Brunswick,  by  26  Geo.  III.  o.  11,  ss.  14  A  17, 
re-enacted  the  Imperial  Act,  22  &  28  Oar.  II.  c.  10  (Statute  of  Distributions)  as 
explained  by  s.  25  of  29  Car.  IL  c.  8  (Statute  of  Frauds),  which  provided  that 
nothing  in  the  former  Act  should  be  construed  to  extend  to  estates  of  Jetties 
coverte$  dying  intestate,  but  that  their  husbands  should  enjoy  their  personal 
estates  as  theretofore. 

When  the  statutes  of  New  Brunswick  were  revised  in  1854  the  Act  26  Geo. 
III.  c.  11,  was  re-enacted,  but  s.  17,  corresponding  to  s.  25  of  the  Statute  of 
Frauds,  was  omitted.    In  the  administration  of  the  estate  of  a  feme  eoverte 
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her  next  of  kin  claimed  the  personalty  on  the  ground  that  the  hushand's- 
rights  were  swept  away  by  this  omission. 

Held,  that  the  personal  property  passed  to  the  husband  and  not  to  the 
.  next  of  kin  of  the  wife. 

Per  Strong,  J. — The  repeal  by  the  Revised  Statutes  of  26  Greo.  III.  c.  11, 
which  was  passed  in  the  affirmance  of  the  Imperial  Acts,  operated  to  restore 
8. 25  of  the  Statute  of  Frauds  as  part  of  the  common  law  of  New  Brunswick. 

Per  Gwynne,  J. — ^When  a  colonial  legidature  re-enacts  an  Imperial  Act  it- 
enacts  it  as  interpreted  by  the  Imperial  courtSi  and  a  fortiori  by  other  Imperial 
Acts.  Hence,  when  the  English  Statute  of  Distributions  was  re-enacted  by 
26  Geo.  III.  c.  11  (N.B.),  it  was  not  necessary  to  enact  the  interpreting  section 
of  the  Statute  of  Frauds,  and  its  omission  in  the  Revised  Statutes  did  not 
effect  the  construction  to  be  put  upon  the  whole  Act. 

Held,  per  Ritchie,  G.J.,  Fournier,  Gwynne  and  Patterson,  JJ.,  that  the 
Married  Woman's  Property  Act  of  New  Brunswick  (0.  S.  N.  B.  c.  72),  which 
exempts  the  separate  property  of  a  married  woman  from  liability  for  her 
husband's  debts  and  prohibits  any  dealing  with  it  without  her  consent  only 
suspends  the  husband's  rights  in  the  property  during  coverture,  and  on  the 
death  of  the  wife  he  takes  the  personal  property  as  he  would  if  the  Act  had 
never  been  passed. 

The  Supreme  Court  of  New  Brunswick  while  deciding  against  the  next  of 

kin  on  his  claim  to  the  residue  of  the  estate  of  a  feme  coverte^  directed  that  his 

costs  should  be  paid  out  of  the  estate.    On  appeal  the  decree  was  varied  by 

striking  out  such  direction. 

Lamb  t.  Cleveland.— xix.  78. 

Divorce — Decree  for,  obtained  in  State  of  New  York — In  force  in 

Quebec — Effect  of  submitting  to  jurisdiction  of  foreign 

court — Domicile  of  parties — Right  of  wife  to  siie  (ester  en 

,  jugement)   in    Quebec   without   authorization  —  Art   H, 

a  a  P. 

Appeal  from  a  judgment  rendered  by  the  Court  of  Queen's  Bench  (appeal 
side)  in  Montreal,  on  the  19th  day  of  September,  1883,  reversing  a  judgment 
of  the  Superior  Court  rendered  on  the  25th  of  February,  1882. 

The  facts  of  the  case  may  be  summed  up  as  follows : 

On  the  7th  of  May,  1871,  the  appellant  (Virginia  Gertrude  Stevens)  and 
respondent  (Henry  Julius  Fisk)  both  being  domiciled  in  the  city  of  New  York, 
were  duly  married  in  that  city  without  ante  nuptial  contract.  By  the  laws  of 
the  state  of  New  York  no  community  of  property  is  created  between  persons- 
married  there  without  ante-nuptial  contract,  and  the  wife  holds  and  acquires 
property  in  her  ovm  name,  entirely  free  from  marital  control,  as  if  she  were 
a,  feme  sole. 

Before  and  at  the  time  of  her  marriage  with  the  respondent,  the  appel- 
lant had  a  fortune  in  her  own  right,  amounting  to  $220,775.74,  inherited  from 
I  her  father,  and  consisting  of  cash,  bonds  and  other  moveable  property.     On. 
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the  Sth  of  January,  1872,  the  appellant  received  this  fortune  from  her  trustees, 
and  thereupon  plaoed  it  in  the  hands  of  the  respondent,  who  administered  and 
controlled  it  until  the  25th  day  of  September,  1876.  The  respondent  kept  his 
domicile  in  New  York  for  about  eighteen  months  after  the  marriage,  when  he 
suddenly  removed  to  Montreal,  where  he  established  himself  in  business,  and 
where  he  has  resided  ever  sinoa.  The  appellant  aooompanied  her  husband  to 
Canada  in  1872,  but  does  not  appear  to  have  actually  resided  there  for  much 
more  than  a  year.  Since  1872  the  appellant  lived  alternately  in  Paris  and  in 
New  York.  In  1876,  being  dissatisfied  with  her  husband's  administration  of 
her  fortune,  she  demanded  the  return  of  her  securities,  and  obtained  a  small 
portion  of  them.  In  the  latter  part  of  February,  the  appellant,  being  then  a 
resident  of  the  state  of  New  York  as  required  by  the  laws  of  that  state,  insti- 
tuted proceedings  for  divorce  before  the  Supreme  Court  of  New  York,  on  the 
ground  of  her  husband's  adultery.  The  respondent  was  personally  served 
with  process  in  Montreal,  and  appeared  in  the  suit  by  his  attorneys,  who  were 
present  at  every  step  in  the  procedure,  but  fyled  no  plea  to  the  demand.  In 
December,  1880,  the  appellant  obtained  from  that  oourt  a  decree  of  divorce 
absolute  in  her  favour,  on  the  ground  of  her  husband*s  adultery.  The  e£Pect  of 
this  decree,  according  to  the  laws  of  New  York,  was  to  dissolve  the  marriage 
tie,  and  to  place  the  appellant  in  the  same  position  as  if  she  had  never  been 
married. 

On  the  29th  August,  1881,  the  appellant,  after  fruitless  endeavours  to 
obtain  from  the  respondent  an  account  of  his  gestion,  took  the  present  action 
in  the  Superior  Court  at  Montreal  to  force  him  to  render  an  account. 

The  chief  ground  of  defence  raised  by  the  respondent  in  his  pleas  were  : 
Ist.  That  the  appellant  was  still  his  wife,  and,  2nd,  that  she  was  not  autho- 
rized to  institute  the  present  action. 

The  Superior  Court  overruled  the  defendant's  pleas,  and  held  that  the 
divorce  alleged  in  the  declaration  was  good  and  valid  in  the  province  of 
Quebec :  5  Leg.  News,  79 ;  but  the  Court  of  Queen's  Bench,  by  a  majority  of  a 
single  judge  reversed  this  judgment,  on  the  ground  that  the  alleged  divorce 
had  no  force  in  the  province  of  Quebec,  and  that,  consequently,  the  plaintiff, 
being  still  the  wife  of  the  defendant,  could  not  institute  her  proceedings 
without  marital  or  judicial  authorisation:  6  Leg.  News,  829. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,.  Strong,  J.,  dissenting, 

1.  Per  Ritchie,  C.J.,  and  Henry  and  Gwynne,  J  J.,  that  under  the  circum- 
stances the  decree  obtained  by  the  appellant  from  the  Supreme  Court  of  New 
York  should  have  been  recognized  as  valid  by  the  courts  of  the  province  of 
Quebec. 

2.  Per  Fournier,  Henry  and  Gwynne,  JJ.,  that  it  was  not  necessary  for 
the  appellant,  a  foreigner,  to  obtain  the  authorization  required  by  Arts.  176  or 
178,  C.  C.  in  order  to  sue  (ester  in  jugement)  as  in  her  own  country,  such  author- 
ization was  not  necessary  :  Art.  14,  C.  C.  P. 

Per  Ritchie,  C.J.— The  evidence  established  that  the  plaintiff  had  a  suffi- 
cient residence  in  New  York  to  enable  her  to  obtain  under  the  law  of  New 
York  a  valid  divorce  there,  and  that  she  did  in  aooordanoe  with  the  law  of 
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the  state  of  New  York  without  fraud  or  ooUasion,  obtain  snch  divoroe  from  a 
ooort  competent  to  pronounce  it.  That  if  the  qnestion  of  jurisdiction  tarns 
on  the  question  of  the  husband's  domicile,  the  burthen  was  on  the  husband  of 
showing  that  he  had  actually  changed  his  domicile  ammo  et  defaeto.  Having 
been  cited  before  the  court  of  New  York,  and  having  appeared  in  the  suit  and 
submitted  to  and  not  disputed  the  jurisdiction  of  the  court,  the  legitimate  pre- 
sumption«against  him  was  that  he  had  not  changed  his  domicile  aninto  et  de 
facto.  That  independent  of  any  question  of  domicile,  he  having  appeared  and 
submitted  to  and  not  question^  the  jurisdiction,  was  bound  by  the  decree  and 
should  not  be  allowed  to  afi&rm  that  the  court  had  no  jurisdiction  to  pronounce 
it,  and  to  claim  that  the  marriage  dissolved  in  New  York  in  a  proceeding  to 
which  he  was  an  unobjeoting  party,  and  which  he  had  never  before  questioned, 
was  subsisting  in  Quebec. 

Strong,  J.»  dissenting.— Was  of  opinion  that  as  regards  the  question  as  to 
the  validity  of  the  divoroe,  the  Court  of  Queen's  Bench  was  perfectly  right. 

As  r^^rds  the  other  question,  one  peculiar  to  French  law,  that  as  to  the 
plaintiff's  right  to  institute  and  maintain  the  action  without  the  authorization 
of  justice,  from  the  best  consideration  he  had  been  able  to  give  the  point  he 
was  of  opinion  the  court  below  was  right  in  that  also: 

The  judgments  of  Gwynne  and  Henry,  JJ.,  will  be  found  reported  at 
length  in  8  Legal  News,  p.  42,  and  the  judgment  of  Foumier,  J.,  in  the  same 
volume  at  p.  53. 

Appeal  allowed  with  costs. 

Steveni  v.  Flik— 12th  January,  1885. 

Dog — Injury  committed  by — Ownership  —  Scienter  —  Evidence 
for  jury. 

See  DAMAGES,  59. 

Dol  personneL 

See  SHERIFF,  6. 

Domicile — Of  wife  for  purpose  of  taking  proceedings  for  divorce. 

See  DIVORCE. 

2.   Matrimonial — Declaration  in  act  of  marriage — Civil  status — 
AHs.  63,  65,  79,  80,  81,  83,  C,  C,  (P.Q.) 

In  or  about  1822,  W.,  a  native  of  Ireland,  came  to  Canada  and  was 
employed  as  a  shantyman  on  the  Bonnecbdre,  in  the  Province  of  Upper 
Canada.  In  1827  he  got  out  timber  for  himself,  and  in  1828,  while  in  Quebec, 
where  he  was  in  the  habit  of  going  every  summer  with  rafts  of  timber,  he 
was  engaged  to  be  married  to  one  M.  Q.,  the  widow  of  one  McM.,  in  his  life- 
time of  Upper  Canada.  W.  was  married  to  the  widow  in  the  month  of 
September  and  shortly  after  his  marriage  he  returned  to  the  Bonnecbdre  to 
carry  on  lumbering  operations  there  as  formerly,  and  on  his  way  up  left  his 
wife  and  daughter  in  the  neighbourhood  of  Aylmer,  in  Lower  Canada.    In  the 
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winter  he  came  down  for  her  and  brought  her  to  hie  home  on  the  Bonnech^re 
and  lived  there  for  ten  or  twelve  years  and  aoqnired  oonsiderable  wealth.  W. 
declared  in  the  piesence  of  the  priest  who  performed  the  ceremony  that  he 
was  a  jcumalitT  de  la  Province  de  QuJbee^  and  he  was  so  described  in  the  certi- 
ficate of  marriage.  M.  Q.  having  died  without  a  will,  W.  married  again,  and 
by  his  will  left  his  property  to  his  second  wife,  the  appellant.  The  respondents 
by  their  action  claimed  there  was  community  of  property  betwcjen  M.  Q.,  their 
grandmother,  and  W.  according  to  the  laws  of  Lower  Canada,  and  demanded 
their  share  of  it  in  right  of  heirship.  The  appellant  disputed  this  claim,  con- 
tending there  was  no  community. 

Held,  reversing  the  judgment  of  the  court  below,  Foumier  and  Tas< 
chereau,  JJ.,  dissenting,  that  the  facts  of  the  present  case  were  not  sufficient  to 
prove  that  W.  had  acquired  a  domicile  in  the  Province  of  Quebec  at  the  time 
of  his  marriage.  Also,  that  the  certificate,  aete  de  manage,  has  only  relation 
to  residence  in  connection  with  matrimonial  domicile,  and  therefore  has 
relation  to  the  ceremony  of  marriage  and  its  validity  alone,  and  not  to 
domicile  in  reference  to  the  civil  status  of  the  parties. 

Wadsworth  t.  MoCord.— zii.  466. 

[On  appeal  to  the  Judicial  Committee  of  the  Privy  Council  the  judgment 
of  the  majority  of  the  Supreme  Court  was  affirmed.  The  Judicial  Com- 
mittee held — 1.  That  the  acte  de  mariage  signed  in  1828  did  not  amount  to  a 
binding  declaration  by  the  husband  that  he  was  domiciled  in  Lower  Canada 
with  the  legal  effect  of  a  contract  that  the  wife  should  be  e<nn.mune  en  bient 
with  him.  Domicile  for  purposes  of  msrriage  in  Art.  68,  C.  C,  is  used  in  the 
sense  of  residence.  2.  Art.  1260.  C.C.,  is  subject  to  Art.  6.  If  no  covenants 
are  made,  the  consorts,  so  far  as  the  code  applies,  are  presumed  to  have  sub- 
jected themselves  to  the  legal  community  of  property.  But  movable  property 
is  governed  by  the  law  of  the  owner's  international  domicile.  See  14  Appeal 
Cases,  681.] 

3.    Under  Art.  476,  C.  C.  P.  (P.Q.)i  it  is  i^ot  necessary  to  serve  a 

judgment  en  declaration  d'hypotheque  on  a  defendant  who 

is  absent  from  the  province,  or  who  has  no  domicile  therein. 

Dubuc  V.  Kidston.— xvi.  857. 
And  $ee  PRACTICE,  3. 

Dominion  Lands  Act,  The— 

See  PATENT. 

Donation — Articles  803, 103^,  C.  C.  (F-Q.) — Donation  in  marriage 
contract — Proof  of  insolvency  of  donor  at  date  of  donation 
necessary  to  set  aside. 

On  the  27th  Jane,  1876,  L.,  et  al,  sold  to  M.  T.  a  property  for  912,350,  of 
which  price  98,789  were  paid  in  cash.  On  IGth  June,  1879,  E.  T,^  daughter  of 
M.  T.,  married  J.  E.,  and  in  their  contract  for  marriage  M.  T.  made  a  dona- 
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tion  to  his  daughter,  E.  T„  of  certain  property  of  considerable  yalne,.  and 
remained  with  no  other  property  thsui  that  sold  to  him  by  L.  et  al. 

In  July,  1881,  L.  et  al,  brought  an  action  to  set  aside  the  gift  in  question, 
'  claiming  that  the  property  sold  having  become  so  depreciated  in  value  as  to 
be  insufficient  to  cover  their  claim  for  the  balance  remaining  due  to  them  and 
secured  only  by  the  property  so  sold,  the  gift  in  this  marriage  contract  had 
reduced  M.  T.  to  a  state  of  insolvency,  and  had  been  made  in  fraud  of  L.  etal,, 
and  that  at  the  time  the  gift  was  made  M.  T.  was  notoriously  insolvent. 

M.  T.  pleaded,  inter  aZta,  denying  averments  of  insolvency,  fraud  or 
wrong-doing. 

The  only  evidence  of  the  value  of  the  property  still  held  by  M.  T.  at  the 
date  of  the  donation,  16th  June,  1879,  was  the  evidence  of  an  auctioneer,  who 
merely  spoke  of  the  value  of  the  property  in  November,  1881,  and  that  of  a 
real  estate  agent,  who  did  not  know  in  what  condition  the  property  was  two 
years  before,  but  stated  that  it  was  not  worth  more  than  96,000  in  November, 
1881,  adding  that  he  considered  property  a  little  better  now  than  it  was  two 
years  before,  although  very  little  changed  in  price. 

Held,  reversing  the  judgment  of  the  court  below,  that  in  order  to  obtain 
the  revocation  of  the  gift  in  question,  it  was  incumbent  on  the  plaintiffs  to 
prove  the  insolvency  or  dJconfiture  of  the  donor  at  the  time  of  the  donation, 
and  that  there  was  no  proof  in  this  case  sufficient  to  show  that  the  property 
remaining  to  the  donor  at  the  date  of  his  donation  was  inadequate  to  pay  the 
hypothecary  claims  with  which  it  was  charged. 

Treacey  y.  Uggett.— ix.  441. 

2.    Title  to  land — Gift  inter  vivos — Svhsequent  deed — Giving  in 
payToent — Registration — Arts,  806, 1592,  C.  C„ 

The  parties  to  a  gift  inter  vivos  of  certain  real  estate  with  warranty  by 
the  donor  did  not  register  it,  but  by  a  subsequent  deed  which  was  registered 
changed  its  nature  from  an  apparently  gratuitous  donation  to  a  deed  of  giving 
in  payment  (dation  en  paiement).  In  an  action  brought  by  the  testamentary 
executors  of  the  donor  to  set  aside  the  donation  for  want  of  registration : 

Held)  affirming  the  judgment  of  the  court  below,  that  the  forfeiture  under 
Art.  806,  G.  C.  resulting  from  neglect  to  register  applies  only  to  gratuitous 
donations,  and  as  the  deed  in  this  case  was  in  effect  the  giving  of  a  thing  in 
payment,  {datum  en  paiement)  with  warranty,  which  under  Article  1592,  is 
equivalent  to  sale,  the  testamentary  executors  of  the  donor  had  no  right  of 
action  against  the  donee  based  on  the  absence  of  registration  of  the  original 
deed  of  gift  inter  vivos, 

Lacoste  v.  Wilson.— xx.  218. 

-Dower — Bar  of,  in  mortgage — Non-registration  of  prior  mortgage 
in  which  dower  not  barred  —  Sale  of  mortgaged  land  — 
Claim  by  wife  to  proceeds  after  payment  of  mortgage 
having  prior  claim  by  virtue  of  registration. 
See  MOBTGAGE,  29. 
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2.  Grant  from  local  government  of  foreshore  of  harbour — Convey- 
ance by  grantee — Claim  of  dower  by  wife  of  grantee — Plea 
that  grant  void — Estoppel. 

See  ESTOPPEL,  19. 

Drains — Municipal  corporation *— Drainage  of  lands — Injury  to 
other  lands  by — Remedy  for — Arbitration — Notice  of  action 
—  Mandamus  —  Ont.  Municipal  Act,  R.  S.  O.  1887,  c  184, 
ss.  483,  569— Ont.  Judicature  Act,  R  S.  O.  1887,  c.  44. 

See  MUNICIPAL  CORPORATION.  26. 

2.  Municipal  Corporation— Drainage  of  lands— Non-completion  of 
works — Maintenance  and  repair — Notice  —  Mandamus — 
Ont.  Municipal  Act,  R  S.  O.  1887,  c  184,  s.  58a 

See  MUNICIPAL  CORPORATION,  27. 

Duties — Customs — Article  imported  in  parts — Rate. 

See  CUSTOMS  DUTIES. 

2.  Customs  laws — Tea  in  transit  through  the  United  States  to 
Canadar— Tariff  Act  (1886),  item  781—52  V.  c.  14  (D.). 

See  CUSTOMS  DUTIES,  2. 


E. 


Easement — Qrant  of  servient  tenements-Implied  reservation — 
Implied  grant — Plan — Evidence — Boundaries — Descrip- 
tion— Riparian  proprietor — Diversion  of  water. 

Held,  that  one  piece  of  land  cannot  be  said  to  be  burdened  by  an  easement 
in  favour  of  another  piece  when  both  belong  absolutely  to  the  same  owner,  who 
has,  in  the  exercise  of  his  own  unrestricted  right  of  enjoyment,  the  power  of 
using  both  as  he  thinks  fit  and  of  making  the  use  of  one  parcel  subservient  to 
that  of  the  other,  if  he  chooses  so  to  do,'^aiid  if  the  title  to  different  parcels 
comes  to  be  vested  in  the  same  owner,  there  is  an  extinguishment  of  any  ease- 
ments which  may  previously  have  existed,  a  species  of  merger  by  which  what 
may  have  been,  whilst  the  different  parcels  were  in  separate  hands,  legal-ease- 
ments,  cease  to  be  so,  and  become  mere  easements  in  faot-^tca«t  easements. 
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If  the  quasi  servient  tenement  is  subaeqnently  first  conveyed  without 
eixpressly  providing  for  the  oontina^nce  of  the  easements,  there  is  no  implied 
reservation  for  the  benefit  of  the  land  retained  by  the  grantor,  except  of  ease- 
ments of  necessity,  and  no  distinction  is  to  be  made  for  this  purpose  between 
easements  which  are  apparent  and  those  which  are  non-apparent. 

If  the  dominant  tenement  is  first  granted,  all  qtuiri  easements  which  have 
been  enjoyed  as  appendant  to  it  over  a  quan  servient  tenement  retained  by  the 
4prantor,  pass  by  implication. 

Besides  the  lands  the  title  to  which  was  derived  from  their  common 
grantor,  the  appellant  was  proprietor  of  another  piece  of  land,  called  Block  A., 
situated  on  the  opposite  side  of  the  river  Maitland,  the  boundary  of  said  block 
^n  the  river  side  being  high  water-mark. 

Held,  that  the  lateral  or  riparian  contact  of  the  land  with  the  water 
^would  suffice  to  entitle  the  appellant  to  object  to  any  unauthorized  inter- 
ference with  the  flow  of  the  river  in  its  natural  state. 

In  1859  the  then  owners  of  part  of  the  lands  in  question  had  a  plan  pre- 
pared and  registered,  and  in  1871  they  conveyed  a  parcel  which  they  described 
'  AS  block  F. 

Held,  that  it  must  be  presumed  they  intended  to  convby  the  same  parcel  of 
land  shown  on  said  plan  as  block  F.,  with  the  same  natural  boundaries  as 
thoee  therein  indicated. 

Held,  that  the  evidence  of  professional  draughtsmen  was  properly  admitted 
te  show  what,  according  to  the  general  practice  and  usage  of  draughtsmen  in 
preparing  plans,  certain  shadings  and  marks  on  said  plan  were  intended  to 
'    indicate. 

When  a  close  or  parcel  of  land  is  granted  by  a  specific  name,  and  it  can  be 
flhown  what  are  the  boundaries  of  such  close  or  parcel,  the  governing  part  of 
the  description  is  the  specific  name,  and  the  whole  parcel  will  pass,  even 
though  to  the  general  description  there  is  superadded  a  particular  description 
by  metes  and  bounds,  or  by  a  plan  which  does  not  show  the  whole  contents  of 
the  land  as  included  in  the  designation  by  which  it  is  known. 

Ittrill  T.  PraU.— X.  425. 

•2.    Registration  of  deed  creating — Rev.  Sts.  (N.S.)  4th  series,  c.  79, 
ss.  9  &  19. 

See  TRESPASS,  5. 

3.    Light  arid  air — Twenty  years*  uninterrwpted  use  of — Prescrip- 
tion— Misdirection — Damages,  measwre  of. 

Action  on  the  case  for  obstructing  plaintifTs  lights.  The  plaintiff  and 
defendflint  were  owners  of  contiguous  houses.  The  defendant*s  house  was 
built  some  time  prior  to  1853  for  one  Burns,  who  in  April  of  that  year  sold  and 
conveyed  it  to  one  Seely,  who  afterwards  deeded  to  one  Hogan,  from  whom 
the  plaintiff  purchased  under  a  registered  deed.  In  the  summer  of  1853, 
whilst  the  defendant's  house  was  in  the  occupation  of  one  Mrs.  Ranney 

Cab.  Dig.— 16 
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ft  tenant  of  Seely,  the  house  owned  by  the  plaintiff  was  built  for  one  Adams^ 
from  whom,  through  several  mesne  oonvejances,  the  plaintiff  derived  his  title. 
In  the  fall  of  1853,  whilst  the  plaintiff's  house  was  in  oourae  of  erection,  two 
windows  were  placed  in  the  gable  end  of  it  to  afford  light  and  air  to  the  bed- 
rooms in  the  attio.  These  windows  overlooked  the  house  which  Bums  had 
erected.  Mr.  Adams  began  to  live  in  the  house  about  December,  1854.  The 
windows  remained  where  they  were  placed  and  unobstructed  until  August, 
1874,  when  the  defendant,  by  raising  his  house  and  putting  a  mansard  roof 
upon  it,  caused  the  obstruction  complained  of,  by  closing  up  the  lower  half  of 
the  windows.  * 

There  was  no  evidsnoe  of  an  express  grant  of  an  easement,  the  plaintiff 
relying  upon  the  fact  of  twenty  years'  uninterrupted  enjoyment  as  entithng 
him  to  recover.  For  the  defendant  it  was  shown  by  Seely  that  he  never  gave 
Adams  permission  to  put  the  vrindows  there,  and  also  that  he  did  not  notice 
them  till  after  he  had  parted  with  his  title  (which  was  in  1857).  Seely  stated, 
however,  that  he  saw  Adams'  house  being  built.  The  defendant  swore  that  he 
had  examined  the  county  records,  and  that  there  was  no  grant  of  an  easement 
in  the  lights  in  question  on  record.  He  also  testified  that  he  was  ignorant  of 
the  windows  when  he  bought,  which  was  in  the  spring  of  1874,  and  did  not 
know  of  them  till  the  obstruction  was  made.  The  evidence  was  not  certain  as 
to  when  Mrs.  Banney's  tenancy  terminated.  No  question  appears  to  have 
been  raised  at  the  trial  as  to  the  time  her  lease  terminated,  nor  was  this  point 
left  to  the  jury,  the  contention  of  the  plaintiff's  counsel  being  that  the  timo 
began  to  run  from  the  period  when  the  windows  were  put  in,  and  that  the 
tenancy  had  nothing  to  do  with  the  question. 

The  learned  Chief  Justice  of  New  Brunswick  before  whom  the  case  was 
tried,  directed  the  jury  that  **  if  Mr.  Seeley,  the  owner  of  the  land,  did  not 
occupy  the  land  himself,  but  it  was  occupied  by  his  tenants,  then  he  would  not 
be  bound  by  the  user,  unless  he  knew  of  the  windows  being  there :  if  he  knew 
of  the  windows  being  there,  and  did  not  obstruct  them  within  twenty  years,  he 
would  be  bound,  and  the  tenancy  had  nothing  to  do  with  the  question." 

And  as  to  the  measure  of  damages  the  learned  Chief  Justice  charged  that : 
"  The  fair  measure  would  be  what  it  would  cost  the  plaintiff  to  make  such 
alterations  in  his  house  as  would  admit  the  'same  quantity  of  light  and  air  as 
he  had  before  the  defendant  raised  his  roof." 

The  jury  found  a  verdict  for  the  plaintiff  for  9400. 

A  rule  nisi  for  a  new  trial  was  discharged. 

On  appeal  to  the  Supreme  Court  of  Canada,^eld,  1.  That  the  duration  Of 
Mrs.  Banney's  tenancy  was  a  proper  question  for  the  jury,  and  it  should  have 
been  left  to  them  without  the  qualification  that  it  made  no  difference  if  Seely 
had  knowledge  of  the  existence  of  the  windows ;  for  if  the  tenancy  continued 
subsequently  to  August,  1854,  thers  was  manifestly  no  user  for  twenty  years 
with  the  consent  or  acquiescence  of  the  defendant  and  those  through  whom  he 
claimed,  for  Soely,  the  then  owner  of  the  fee,  would  have  had  no  right  to  enter 
upon  the  possession  of  his  tenant  for  the  purpose  of  obstructing  the  lights. 
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3.  There  was  also  a  misdireotion  as  to  the  measure  of  damages ;  the  plain- 
tiff should  havb  been  limited  to  the  recovery  in  respeot  of  the  lots  and 
inoonvenienoe  oaosed  by  the  darkening  of  hig  windows  up  to  the  time  when 
the  action  was  brought,  and  for  future  damages  he  oould  bring  suQOessive 
actions  from  time  to  time  as  long  as  the  nuisance  continued. 

The  court  below  went  at  length  into  the  question  regarding  the  nature  and 
effect  of  the  presumption  of  a  lost  grant  arising  from  twenty  years  use  of  an 
easement,  and  the  right  of  rebutting  such  presumption  by  evidence,  and  also 
dealt  with  the  question  as  to  the  effect  of  a  registered  oonveyanoe  upon  a  title 
to  an  easement  founded  upon  such  a  presumption.  See  the  case  as  reported 
in  2  Pugs.  A  Burb.  508.  As  to  the  first  of  these  questions  see  Angus  v.  DaUofif 
6  App.  Cases,  740. 

Appeal  allowed  with  costs  and  rule  nisi  for  a  new  trial  made  absolute. 

Pngsley  t.  Ring.— 12th  December,  1879. 

4.  Interference  with   public  navigable  waters — Crown  grant — 

Trespass. 

See  NAVIGATION,  4. 

5.  Trespass — Distv/rbing  enjoyment  of  right  of  ivay — User — 

Easement 

E.  and  B.  owned  adjoining  lots,  each  deriving  his  title  from  S.  E.  brought 
an  action  of  trespass  against  B.  for  disturbing  his  enjoyment  of  a  right  of 
way  between  said  lots  and  for  damages.  The  fee  in  this  right  of  way  was  in 
6.,  but  E.  founded  his  claim  to  a  user  of  the  way  by  himself  and  his  prede- 
cessors in  title  for  upwards  of  forty  years.  The  evidence  on  the  trial  showed 
that  it  had  been  used  in  common  by  the  successive  owners  of  the  two  lots. 

Held,  affirming  the  judgment  of  the  Supreme  Court  of  Nova  Scotia,  19 
N.  S.  Bep.  222f  Bitchie,  G.  J.,  and  Gwynne,  J.,  dissenting,  that  as  E.  had  no 
grant  or  conveyance  of  the  right  of  way,  and  had  not  proved  an  exclusive 
user,  he  could  not  maintain  his  action. 

■ 

EllB  Y.  Black.— June  20, 1887— xi v.  740. 

6.  Ea^sement  —  Adjoining  lands — Way  of  necessity — License — 

Prescription — Agreement  for  rightofway — Construction  of 

In  an  action  for  obstructing  a  right  of  way  the  plaintiff  claimed  the  use  of 
such' right  both  by  prescription  and  agreement,  and  also  claimed  that  by  the 
agreement  the  way  was  wholly  over  defendant's  land.  The  evidence  on  the 
trial  showed  that  plaintiff  had  acquired  the  land  from  his  father  who  retained 
the  adjoining  land  which  was  eventually  conveyed  to  defendant,  and  that  after 
80  acquiring  it  the  plaintiff  continued  to  use  a  track  or  trail  over  the  adjoining 
land,  and  mostly  through  bush  land,  to  reach  the  concession  line,  and  his 
claim  to  the  use  of  the  way  by  prescription  depended  on  whether  or  not  his 
user  was  of  a  well-defined  road,  or  merely  of  an  irregular  track  and  by  license 
and  ooortasy  of  the  adjoining  owner.  Finally  an  agreement  was  entered  into 
between  the  plaintiff  and  his  brother,  who  had  acquired  the  adjoining  lot 
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which  he  afterwards  oonveyed  to  defendant,  by  which,  in  consideration  of 
certain  privileges  granted  to  him,  the  brother  covenanted  to  permit  plaintiff  to 
have  a  right  of  way  along  a  lane  to  which  the  way  formerly  used  led,  and 
extending  forty  rods  east  from  the  centre  of  the  lot,  so  as  to  allow  plaintiff 
free  communication  from  defendants  lot  along  said  lane  to  the  concession  line. 
The  issne  raised  on  the  constraction  of  this  agreement  was,  whether  the  right 
of  way  granted  thereby  should  be  wholly  or  in  part  on  plaintiff's  land,  or 
wholly  on  that  of  the  defendant. 

Held,  reversing  the  judgment  of  the  Court  of  Appeal  for  Ontario,  16  Ont. 
App.  B.  8,  and  restoring  that  of  the  Divisional  Court,  15  O.  B.  699,  Bitchie, 
C.J.,  dissenting,  that  plaintiff  had  no  title  to  the  right  of  way  by  prescription 
the  evidence  clearly  showing  that  the  user  was  not  of  a  well-defined  road  but 
only  of  a  path  through  bush  land  and  that  he  only  enjoyed  it  by  license  from 
his  father,  the  adjoining  owner,  which  license  was  revoked  by  his  father's 
death :  but. 

Held,  affirming  the  judgment  of  the  Court  of  Appeal,  that  under  the 
agreement  the  right  of  way  granted  to  the  plaintiff  was  wholly  over  defendant's 
land,  the  agreement  not  being  explicit  as  to  the  direction  of  such  right  of  way, 
requiring  a  construction  in  favour  of  the  plaintiff  and  against  the  grantor. 

Present :  Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Taschereau,  Gwynne  and 
Patterson,  JJ. 

Rogen  y.  DunouL—Nov.  10, 1890— xviii.  710. 

7.    Use  of  body  of   water — British  Columbia — Land  ordinance, 
1865 — Right  to  exclusive  use. 

See  RIPARIAN  PROPRIETORS.  6. 

Edit  de  Secondes  Noces,  1560. 

See  COMMUNITY. 

Education — Eklucational  Institution  in  City  of  Montreal — Exempt 
•from  taxation — Cons.  S.  L.  C.  c.  15 — 41  V.  c  6,  s.  26 — Art. 
712,  Mun.  Code  (Q.). 

See  ASSESSMENT  AND  TAXES,  13. 

2.  Educational  Institution — Property  held  by,  as  a  farm — Pi-oceeds 

used  at  another  house — Not  exempt  from  School  Taxesr- 
32  V.  c  16,  s.  13  (Q.)— C.  S.  L.  C.  c.  15,  s.  77. 

See  ASSESSMENT  AND  TAXES,  14. 

3.  Con.  Stats.  L.  C,  c.  16,  as.  SI  &  33—40  V.  c.  £3,  s.  11  {RQ^)— 

ConstriLction  of— 33  V.  c.  25,  s.  7  (P.Q.)  — Erection  of  a 
School  House — Decision  of  Sii^perintendent — Mandamus. 

Under  40  V.  c.  22,  b.  11,  the  Superintendent  of  Ednoation  for  the  Province 
of  Quebec,  on  an  appeal  to  him  from  the  decieion  of  the  school  commissioners 
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of  St.  Yalentixit  ordered  that  the  school  district  of  the  municipality  of  St. 
Valentin  should  he  divided  into  two  districts  with  a  school  house  in  each. 

The  school  commissioners  hy  resolution  subsequently  decreed  the  divi- 
sion, and  a  few  days  later,  on  a  petition  presented  by  ratepayers  protesting 
against  the  division,  they  passed  another  resolution,  refusing  to  entertain  the 
petition.  Later  on,  without  having  taken  any  steps  to  put  into  execution  the 
decision  of  the  Superintendent,  they  passed  another  resolution,  declaring  that 
the  district  should  not  be  divided  as  ordered  by  the  Superintendent,  but  E^ould 
be  re-united  into  one. 

In  answer  to  a  peremptory  writ  of  mandamu$  granted  by  the  Superior 
Court  ordering  the  school  commissioners  to  put  into  execution  the  decision  of 
the  Superintendent  of  Education,  the  school  commissioners  (respondents)  con- 
tended that  they  had  acted  on  the  decision  by  approving  of  it,  and  that  as  the 
law  stood  they  had  power  and  authority  to  re-unite  the  two  districts  on  the 
petition  of  a  majority  of  the  ratepayers,  and  that  their  last  resolution  was 
valid  until  set  aside  by  an  appeal  to  the  superintendent. 

Held,  reversing  the  judgment  of  the  Ck>urt  of  Queen's  Bench  (appeal  side) 
that  the  commissioners  having  acted  under  the  authority  conferred  upon  them 
by  Con.  Stats.  L.  0.  c.  15,  ss.  81  A  88,  and  an  appeal  having  been  made  to 
the  Superintendent  of  Education,  his  decision  in  the  matter  was  final :  40  V. 
c.  22, 8. 11  (P.Q.)*  And  could  only  be  modified  by  the  Superintendent  himself  on 
an  application  made  to  him  under  88  V.  o.  26,  s.  7 ;  and,  therefore,  that  the 
pertoiptory  numdamus  ordering  the  respondents  to  execute  the  Superintendent's 
decision  should  issue. 

Tremblay  y.  School  Ck>iiimlulomen  of  fit.  Yalentln.— 

8th  March,  1886.— xii.  546. 

4.  Educational  Institution — Special  Assessment  for  Drain-Exemp- 
tion—41  V.  c.  6,  8.  26  (4). 

See  ASSESSMENT  AND  TAXES,  18. 

6.  Laws  with  respect  to — Legislative  authority  over — B.  N.  A. 
Act  a  93,  s-s.  1 — Rights  prejudicially  affected— 83  V.  c.  3 
(D.)— 53  V.  c  38  (Man.). 

See  LEGISLATURE,  21. 

6.  School  CoTrmiidaionera^'MaTidaTrius  —  Establishment  of  new 
school  district — Superintendent  of  Education,  jurisdiction 
of  upon  appeal — Approval  of  three  visitors — 40  V.  c,  Z2, 
s.  11  (P.Q.)—R.  S.  Q.  Art.  2065. 

Upon  an  application  by  appellant  for  a  writ  of  tnandamae  to  compel  the 
respondents  to  establish  a  new  school  district  in  the  parish  of  Ste.  Victoire  in 
accordance  with  the  terms  of  a  sentence  rendered  on  appeal  by  the  Superin- 
tendent of  Education  under  40  V.  c.  22,  s.  11  (P.Q.),  the  respondents  pleaded 
inUr  aUa  that  the  superintendent  had  no  jurisdiction  to  make  the  order,  the 
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petition  in  ftpp«al  not  having  been  Approved  of  by  three  qualified  school  visi- 
tors.  The  decree  of  the  superintendent  alleged  that  the  petition  was  approved 
of  by  one  L.,  inspector  of  schools,  as  well  as  by  three  visitors.  Held,  affirming 
the  judgment  of  the  Court  of  Queen's  Bench  for  Lower  Canada  (appeal  side) 
that  the  petition  in  appeal  mast  have  the  approval  of  three  visitors  qualified 
for  the  municipality  where  the  appeal  to  the  superintendent  originated,  and  as 
one  of  the  three  visitors  who  had  signed  the  petition  in  appeal  was  parish 
priest  of  an  adjoining  parish,  and  not  a  qualified  school  visitor  for  the  munici- 
pality of  Ste.  Victoire,  the  sentence  rendered  by  the  superintendent  was  null 
and  void. — Taschereau,  J.,  dissented  on  the  ground  that  as  the  decree  of  the 
superintendent  stated  that  L.,  the  inspector  of  schools,  was  a  visitor,  it  was 
prima  facie  evidence  that  the  formalities  required  to  give  the  superintendent 
jurisdiction  had  been  complied  with.  C.  8.  L.  C.  c.  15,  s.  26;  Arts.  1863, 1864* 
B.  S.  Q. 

Has.  Y.  The  fiehool  Commiuloner  for  the  Manidpality  of  the  Pariih  of  8te. 
Yictoire.  >-ziz.  477. 

Ejectment 

See  WILL,  2. 

LKTTKBS  PATENT. 

2.  Powers  of  Chancery  in  action  of — R.  S.  0.  c.  40,  s.  87. 

See  POSSESSION,  6. 

3.  Missing  deed^^Evidence  of  execution  and  delivery  of — Certift- 

cate  of  registrar  of  deeds — Affidavit  of  search — EstopjyeL 

Action  of  ejectment.  The  action  was  twice  tried.  Plaintiffs,  executors 
of  original  plaintiff,  claimed  title  under  a  deed  dated  18th  June,  1856,  which 
Hugh  McMaster,  deceased,  the  former  owner  of  the  land  in  question,  was 
alleged  to  have  executed,  conveying  said  land  to  his  son,  Bonald  McMaster, 
who,  on  the  19th  April,  1869,  mortgaged  to  the  original  plaintiff.  This  mort- 
gage having  heen  foreclosed,  the  land  was  purchased  by  the  mortgagee  at 
sheriff's  sale. 

At  the  trial  plaintiff's  counsel  tendered  a  copy  of  the  deed  of  the  18th 
June,  1856,  certified  to  be  a  true  copy  by  the  registrar  of  deeds,  and  accom- 
panied by  an  affidavit  of  one  of  the  plaintiffu  to  the  effect : 

"  That  the  original  deed  of  which  the  paper  writing  hereunto  annexed, 
marked  A,  is  a  copy  certified  under  the  hand  of  the  late  registrar  of  deeds,  in 
and  for  the  said  county  of  Inverness,  is  not  in  my  or  my  co-plaintiff 's  posses- 
sion, or  under  our  control ;  and  I  further  say  that  we  have  inquired  for,  and 
been  unable  to  procure  the  same." 

Donald  McMaster,  a  son  of  the  original  owner,  and  one  of  the  witnesses  to 
the  deed,  gave  the  following  evidence : 

**  I  went  to  the  registry  of  deeds  office,  and  proved  the  deed  from  my 
father,  Hugh  McMaster,  to  Bonald  McMaster,  his  son.  It  was  registered 
17th  June,  1856.    I  took  the  deed  to  the  registry  oi&ce  and  left  it  there.    *    * 
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*  I  am  not  aware  of  Bonald's  knowledge  Of  the  deed  fnoa  my  father." 
Ronald  swore  that  he  never  saw  the  deed  and  never  heard  of  it  ontil  a  few 
years  before  the  first  trial  in  October,  1880. 

It  was  agreed  that  plaintiff  should  become  non-suited  with  leave  to  move 
to  set  the  non-suit  aside,  and  in  case  the  court  should  think  the  non-suit 
wrong,  the  court  to  enter  a  verdict  for  plaintiff. 

The  Supreme  Court  of  Nova  Scotia  (Macdonald,  G.J.,  and  Bigby,  Smith, 
and  Weatherbe,  JJ.)  were  divided,  Kigby  and  Weatherbe,  JJ.,  being  of  opinion 
that  the  presumption  was  that  Hugh  McMaster,  the  original  owner,  having 
signed  the  deed,  delivered  it  to  Donald  to  take  to  the  registry  office  to  be  proved 
and  registered ;  that  by  this  registration  he  gave  notice  to  all  the  world  that  he 
had  conveyed  the  land  to  Ronald,  and  that  there  was  evidence  for  a  jury :  that 
by  his  conduct  in  relation  to  the  conveyance  to  Ronald  he  had  induced  the 
original  plaintiff  to  accept  the  mortgage  from  Ronald,  beiieving^the  title  to  be 
vested  in  Ronald  by  virtue  of  the  deed.  Therefore  the  defendant,  who  also 
claimed  through  his  father,  was  estopped  from  denying  the  due  execution 
of  the  deed.  Macdonald,  C.J.,  and  Smith,  J.,  were  of  opinion  there  was  not 
sufficient  evidence  of  the  execution  of  the  deed. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  there  was  suffi- 
cient evidence  to  establish  the  due  execution  and  delivery  of  the  deed  to 
Ronald.  The  copy  having  been  received  in  evidence  without  objection,  it  was 
too  late  to  object  to  its  admissibility.    Strong,  J.,  dubitante. 

Appeal  allowed  with  costs,  and  a  verdict  directed  tolbe  entered  for  plain- 
tiffs. 

McDonell  y.  Mcllaater.— 22nd  June,  1885. 

4.  Title  to  land — Old  grant — Loss  of  original  surveys — Starting 
point  to  define  metes  and  bounds,  how  ascertained. 

See  BOUNDARY,  3. 

6.  Action  for  recovery  of  land — Conveyance  by  hv^ba'nd  to  wife 
set  aside  as  fraudvlent  —  Statevient  in  pleadings  as  to 
possession  in  wife — Sale  by  sheriff  as  against  husband — 
Irregvlarities  in — Trial  of  action  after  pleadings  main- 
tained on  demurrer. 

The  respondent  (the  plaintiff),  Charles  Magee,  brought  an  action  of  eject- 
ment in  the  High  Court  of  Justice  for  Ontario,  Chancery  Division,  against 
the  appellant,  Annie  Kane,  and  her  husband,  James  Kane,  to  recover  posses- 
sion of  lot  number  11  on  the  west  side  of  Nicholas  street,  in  the  city  of  Ottawa. 
The  case  was  tried  at  Ottawa  before  the  Honourable  Mr.  Justice  Ferguson, 
who,  after  hearing  the  evidence  and  argument  of  counsel,  reserved  his  decision, 
and  afterwards  gave  judgment  in  favour  of  the  plaintiff  against  the  defendants 
for  possession  of  the  land  in  question.  The  facts  of  the  case  will  be  found 
fuUy  reported  in  U  Out.  R.  226. 

The  defendant,  Annie  Kane,  thereupon  appealed  direct  to  the  Court  of 
Appeal,  which  Court  affirmed  the  judgment  of  his  lordship. 
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The  jadgment  of  the  Court  of  Appeal  was  delivered  by  Barton,  J.: — He* 
was  of  opinion  that  Mrs.  Kane,  having  been  treated  as  herself  having  posses- 
sion, had  the  same  right  to  defend  the  possession  thus  attributed  to  her  as  if  a 
stranger  to  the  plaintiff  and  not  his  wife.  Bale  144  made  it  sufficient  for  her 
to  state  by  way  of  defence  that  she  was  in  possession,  and  dispensed  with  a 
plea  of  title  on  her  part,  unless  her  defence  depended  upon  an  equitable  estate 
or  right,  or  unless  she  claimed  relief  upon  any  equitable  ground.  Her  defence 
was  partly  of  the  character  which  had  to  be  specially  set  out,  alleging  irregu- 
larities,  or  faults  of  omission  and  commission  in  the  conduct  of  the  sheriflF, 
in  the  conduct  of  the  sale  under  ji.  fa,  against  James  Kane ;  but  without 
doubting  the  correctness  of  the  view  taken  of  the  alleged  acts  and  omissions, 
Mrs.  Kane  could  not  be  heard  to  criticise  those  proceedings ;  as  far  as  she 
was  concerned  the  plaintiff  owned  the  interest  professed  to  be  conveyed  by 
the  sheriff,  and  that  included  whatever  right  her  husband  had  to  possession 
of  the  property.  The  contest,  therefore,  turned  on  the  sufficiency  of  the 
evidence  concerning  the  title  of  James  Kane.  There  was  no  direct  evidence, 
but  sufficient  was  shewn  to  enable  the  plaintiff  to  recover,  in  the  absence  of 
any  title  in  Mrs.  Kane,  in  the  proceedings  and  adjudication  in  the  former 
action  between  the  plaintiff  and  Mrs.  Kane,  in  which  the  conveyance  from 
James  Kane  to  his  wife  was  declared  fraudulent  and  void  under  18  Eliz.  c.  5. 
The  plaintiff's  position  at  the  trial  after  production  of  these  proceedings  was 
the  same  as.  if  he  had  put  in  evidence  the  patent  from  the  Crown  to  Jamea 
Kane  and  then  proved,  as  he  did,  his  acquisition  of  James's  interest  in  the 
land.  The  plaintiff  did  not,  on  the  evidence,  require  to  resort  to  the  judgment 
on  the  demurrer,  but  Mr.  Justice  Barton  did  not  wish  to  be  understood  aa 
intimating  any  doubt  of  the  correctness  of  that  judgment.  The  gravamen  of 
the  demurrer  was  that  the  statement  did  not  allege  title  in  James  Kane.  It 
did  allege  the  former  action  and  judgment,  but  their  bearing  on  the  admission 
of  title  in  James  was  not  so  apparent  as  it  might  have  been.  An  application 
such  aa  that  in  Philipps  v.  Philippe,  4  Q.  B.D.  127,  might  have  led,  as  in  thai 
case,  to  a  better  statement  being  ordered,  but  that  is  a  very  different  thing 
from  holding  the  pleading  bad  on  demurrer. 

In  his  view  of  the  evidence,  it  became  unnecessary  to  express  any  opinion 
on  the  application  of  decisions  like  Johnauon  v.  Bonhote,  2  Ch.  D.  298. 

On  appeal  to  the  Supreme  Court  of  Canada  it  was  Heldy  that  although 
Anne  Kai^  might  set  up  the  irregularities  and  defects  in  the  sheriff's  sale  her 
allegations  were  such  that  she  could  not  do  so  without  making  the  sheriff  a 
party;  but  the  findings  of  the  learned  Judge  who  tried  the  action  on  the 
question  of  irregularity  and  of  value  were  correct.  The  proof  of  title  also  was- 
sufficient ;  and  the  appeal  should  therefore  be  dismissed. 

Present:  Ritchie,  C.J.,  and  Strong,  Taschereau  and  Gwynne,  J  J. 

Kane  v.  Mage6«-4th  December,  1889.. 

Election — Clerical  undue  influence. 

Held,  that  the  election  of  a  member  for  the  House  of  Commons  guilty  of 
clerical  undue  influence  by  his  agents  is  void.  That  sermons  and  threats  by 
certain  parish  priests  of  the  county  of  Charlevoix  amounted  in  this  case  to> 
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aoftfl-of  nndae  ioflaenoe,  and  where  a  coniravention  of  the  95th  section  of  the- 
Dominion  Elections  Act,  1874. 

Per  Ritchie,  J. :  A  clergyman  has  no  right,  in  the  pnlpit  or  out,  by  threat- 
ening any  danu^e,  temporal  or  spiritual,  to  restrain  the  liberty  of  a  voter  so 
as  to  compel  him'  into  voting  or  abstaining  from  voting  otherwise  than  as  he 
freely  wills. 

CharleToix  Eleeiion  Caia,  BrMtard  t.  LangeTin.— i.  145. 

2.    AdTnissibUity  of  respondent's  evidence  (P*Q.) — MvZtiplicity  of 
charges — Bribery  and  undue  influent — Agency — Drink- 
ing on  Thomination  and  polling  days. 

The  petition  was  in  the  nsoal  form,  charging  bribery  and  corruption  on 
behalf  of  respondent  and  of  his  agents ;  and  treating  by  respondent's  agents 
on  the  nomination  and  polling  days.  In  the  bill  of  particolars  the  petitionera 
formulated  ninety -eight  different  charges,  but,  in  appeal,  they  only  insisted 
upon  seventeen  charges,  seven  of  which  attached  personally  to  the  defendant, 
and  ten  to  his  agents.  The  respondent  was  examined  on  his  own  behalf,  and 
there  were,  in  all,  280  witnesses  heard. 

The  judgment  of  the  Superior  Ck>urt  of  the  District  of  Montreal,  dismiss- 
ing the  petition  on  all  the  charges,  was  unanimously  affirmed,  except  as  to- 
the  charge  of  bribery  and  undue  influence  by  one  Robert,  hereafter  more 
particularly  referred  to. 

It  was  Held,  1st.  That  the  evidence  of  a  candidate  on  his  own  behalf,, 
in  the  province  of  Quebec,  is  admissible. 

2nd.  That  when  a  multiplicity  of  charges  of  corrupt  practices  are  brought 
against  a  candidate,  or  his  agents,  each  charge  should  be  treated  as  a  separate 
charge,  and,  if  proved  by  one  witness  only,  and  rebutted  by  another,  the 
united  weight  of  their  testimony,  without  accompanying  or  collateral  circum- 
stanoes  to  aid  the  court  in  its  appreciation  of  the  contradictory  statements^, 
cannot  overcome  the  effect  of  the  evidence  in  rebuttal,  and  that,  in  such  a  case, 
the  candidate  is  entitled  to  the  presumption  of  innocence  to  turn  the  scale  in 
his  favour. 

3rd.  That  drinking  on  the  nomination  or  polling  day  is  not  a  corrupt- 
practice  sufficient  to  void  an  election,  unless  the  drink  is  given  by  an  agent  on 
account  of  the  voter  having  voted  or  being  about  to  vote :  89  Y.  c.  9,  s.  94  (D.), 
compared  with  17  <ft  18  V.  c  102,  ss.  4,  23  A  86  (Imp.). 

4th.  That  a  candidate,  charged  by  his  opponent  with  having  no  influence, 
is  not  guilty  of  a  corrupt  practice,  if,  in  a  public  speech,  in  reply  to  the  attack, 
he  states  **  that  he  had  had  influence  to  procure  more  appointments  for  the 
electors  of  the  county  than  any  member.'' 

The  evidence  on  the  Robert  charge  was  to  the  following  effect :  Robert, 
long  before  the  election  was  thought  of,  together  with  members  of  his  family 
(the  Pari  family),  exhibited  a  strong  desire  to  obtain  an  employment  for  his 
brother-in-law,  one  Edward  Honori  Onellette.  Robert,  being  a  political  sup- 
porter, a  client  and  a  personal  friend  of  Mr.  Laflamme,  asked  him  on  different 
occasions  if  he  could  procure  his  brother-in-law  (Onellette)  a  place.    The  first- 
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time  he  spoke  to  him  with  reference  to  it  waft  aboat  a  year  previous  to  the 
.  election ;  bnt  he  did  not  say  anything  to  him  on  that  oooasion  about  his  father- 
in-law  (Far4).  Bobert*s  evidence  on  this  part  of  the  case  then  ^oes  on  as 
follows :  *'  Q.  On  what  occasion  did  yon  speak  to  him  (Mr.  Laflamme)  about 
it  ?  A.  It  was  when  the  question  of  an  election  arose  that  I  spoke  to  him 
about  it.  Q.  Last  fall  ?  A.  Yes.  Q.  What  was  the  date  at  which  you  spoke 
to  him  regarding  the  Par6  family  ?  A.  I  cannot  positively  say,  but  it  was  four 
or  five  weeks  before  there  was  question  of  the  election.  It  was  then  spoken  of 
in  the  county  and  out  of  the  county.  Q.  That  was  during  the  election  ?  A. 
Yes.  Q.  At  all  events,  it  was  at  the  time  the  election  was  spoken  of  ?  A.  Yes. 
Q.  What  did  you  say  to  him  regarding  your  brother-in-law  and  your  father- 
in-law  ?  A.  I  went  to  see  Mr.  Laflamme  on  different  occasions,  when  I  had 
some  accounts  to  give  him  to  collect,  and  I  said  to  him :  '  It  would  greatly 
please  the  Par6  family  if  you  could  procure  a  place  for  my  brother-in-law. ' 
Q.  Did  you  say  to  Mr.  Laflamme  in  what  way  it  would  please  the  Par6 
family  ?  A.  I  said  this  to  him :  <  It  might,  perhaps,  prevent  them  from  voting 
at  the  coming  election.*  Q.  When  you  told  Mr.  Laflamme  that  the  Par6 
family  could  be  useful  to  him  by  not  voting,  what  did  Mr.  Laflamme  say  ? 
A.  He  simply  told  me  *that  he  would  think  of  me,  and  that  if  a  vacancy 
occurred,  he  would  do  his  best  for  me.*  Mr.  Laflamme,  on  the  other  hand, 
states :  *  fie  (Robert)  had  asked  me,  not  during  the  election,  but  many  months 
before,  I  believe,  so  far  as  my  memory  goes,  a  year  before  there  was  any  talk 
of  an  election,  to  try  and  secure  some  office  or  occupation,  with  a  slight 
remuneration,  for  his  brother-in-law  (Mr.  Ouellette).  I  told  him  that  I  would 
consider  his  claims ;  that  he  was  one  of  my  best  supporters ;  and,  if  I  saw  any 
occasion  where  it  would  be  possible  for  me  to  support  his  claim,  I  would  do 
so.  The  thing  remained  in  that  way;  and  previous  to  the  election  particu- 
larly, there  was  never  one  word  said  or  breathed  on  that  subject  between  Mr. 
Robert  and  myself.  I  never  asked  him  to  use  this  promise,  and  never 
intended  to  do  so ;  it  was  merely  because  he  was  a  personal  friend  of  mine 
and  a  man  of  respectability  and  importance  that  I  promised  to  consider  his 
claim,  as  I  was  justified  as  the  representative  of  the  county  in  doing.'*' 
Evidence  was  given  that  Robert  attended  three  or  four  meetings  of  respond- 
ent's committee,  organized  at  Lachine ;  that  he  checked  lists  and  reported  his 
acts  to  some  of  the  members  of  the  committee.  Before  the  election,  Robert 
repeated  to  the  Par6  family  what  had  taken  place  between  him  and  Mr. 
Laflamme.  At  the  time  of  the  election,  Robert,  while  conversing  with  the 
Par6s  in  the  family  circle,  was  informed  by  one  of  them  *'  they  would  vote  for 
Girouard  (the  defeated  candidate)  but  that  they  would  not  make  use  of  their 
influence."  He  then  told  them  **  Do  as  you  please;  they  will  use  your  votes  as 
an  objection  to  giving  Mr.  Ouellette  a  place.**  This  conversation  was  not 
reported  by  Robert  to  any  member  of  the  respondent's  committee. 

Held,  1.  That  the  raspondent,  having  a  perfectly  legitimate  motive  in 
promising  Robert  to  try  and  get  an  office  for  his  brother-in-law — ^liis  desire  to 
please  a  political  friend  and  supporter— was  not  guilty  of  a  corrupt  act  in 
making  such  promise ;  and  further,  that  the  act  of  Robert,  in  relation  to  the 
votes  of  the  Par6  family,  even  if  a  corrupt  one,  was  not  committed  with  the 
knowledge  and  consent  of  the  respondent. 
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2.  That  whether  Bobert  was  reepondent'B  agent  or  not,  the  conversations 
which  took  place  between  him  and  the  Par4  family  do  not  sufficiently  show  a 
corrupt  intent  on  his  part  to  influence  their  vote,  and  that  he  is  not  guilty  of 
bribery  or  undue  influence  within  the  meaning  of  the  statute. — (Richards,  C.  J., 
end  Strong,  J.,  dissenting). 

Per  Bichards,  C.J.,  and  Strong,  J. — There  was  sufficient  evidence  to 
declare  Bobert  to  be  one  of  respondent's  agents.    (Henry,  J.,  dissenting). 

Jaoqaes  Cartler  Election  Case,  BomerYllle  y.  Laflamme.— ii.  216. 

3.  Preliminary  objections — Appeal  on. 

See  JUBISDICTION,  7. 

4.  Dominion  Parliament,  plenary  powers  of  legislation  of — The 

Dominion  Controverted  Elections  Act,  187 Jf. — Jwrisdiction 
of  Provincial  Superior  Courts — Power  of  DoTninion  Par- 
liament  to  alter  or  add  to  civil  rights — Procedure — British 
North  America  Act,  1867,  ss.  18,  4,1,  91,  s-ss.  13  &  H  of 
s.  92,  and  ss,  101  &  129 — Dominion  Court, 

The  Dominion  Parliament,  by  ''The  Dominion  Controverted  Elections 
Act,  1874,"  imposed  on  the  Provincial  Superior  Courts  and  the  judges  thereof 
the  duty  of  trying  controverted  elections  of  members  of  the  House  of  Commons. 
After  the  general  elections  of  1878,  the  respondent  filed  an  election  petition  in 
the  Superior  Co\irt  for  Lower  Canada,  against  the  return  of  the  appellant 
as  the  duly  elected  member  for  the  electoral  district  of  Montmorency  for  the 
House  of  Commons.  The  appellant  objected  to  the  jurisdiction  of  the  court 
lield  by  Meredith,  C.J.,  on  the  ground  that  "The  Dominion  Controverted 
Elections  Act,  1874,"  was  tiltra  viret, 

Heldf  affirming  the  judgment  of  Meredith,  C.J.,  Ist.  That  "The  Dominion 
Controverted  Elections  Act,  1874,*'  is  not  ultra  vires  of  the  Dominion  Parlia- 
ment, and  whether  the  Act  estabUshed  a  Dominion  Court  or  not,  the  Dominion 
Parliament  had  a  perfect  right  to  give  to  the  Superior  Courts  of  the  respective 
provinces,  and  the  judges  thereof,  the  power,  and  impose  upon  them  the  duty, 
of  trying  controverted  elections  of  members  of  the  House  of  Commons,  and 
did  not,  in  utilizing  existing  judicial  officers  and  established  courts  to  discharge 
the  duties  assigned  to  them  by  that  Act,  in  any  particular,  invade  the  rights  of 
the  local  legislatures. 

2.  That  upon  the  abandonment  by  the  House  of  Commons  of  the  jurisdic- 
tion exercised  over  controverted  elections  without  express  legislation  thereon, 
the  power  of  dealing  therewith  would  fall,  ipso  facto,  within  the  jurisdiction  of 
the  Superior  Courts  of  the  provinces  by  virtue  of  the  inherent  original  juris- 
diction of  such  courts  over  civil  rights. 

3.  That  the  Dominion  Parliament  has  the  right  to  interfere  with  civil 
rights,  when  necessary  for  the  purpose  of  legislating  generally  and  effectually 
in  relation  to  matters  confided  to  the  Parliament  of  Canada. 
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4.  Per  Ritchie,  O.J.,  and  Taioherean  and  Gwynne,  JJ.— That  '*The 
Dominion  Ck>ntroverted  Electtoni  Act,  1874,"  establiidied,  as  the  Act  of  187S- 
did,  as  respects  elections,  a  Dominion  Court. 

MoBtmorency  Eleetion  Caia,  Yaliii  t.  Luiglolt.— iii.  1. 

[The  Judicial  Committee  of  the  Privy  Council  refused  leave  to  appeal  in 
this  case.  On  the  general  question  as  to  the  class  of  cases  in  which  the 
Judicial  Committee  would  grant  leave  to  appeal,  Lord  Selbome  expressed 
himself  as  follows : 

*'  It  has  been  rendered  necessary,  by  the  IcKislation  which  has  taken 
place  in  the  colony  to  make  a  special  application  to  the  Crown  in  such  a  case 
for  leave  to  appeal ;  and  their  lordships  have  decided  on  a  former  occasion 
that  a  special  application  of  that  kind  should  not  be  lightly  or  very  easily 
granted ;  that  it  is  necessary  to  show  both  that  this  matter  is  one  of  import- 
ance and  also  that  there  is  really  a  substantial  question  to  be  determined.'' 
5  App.  Cases,  117.] 

5.  The  Dominion  Controverted  Elections  Act,  1874,  «•  8,  s-s,  2 — 

Cross  petition — Delay  for  presenting. 

V.  (the  appellant),  the  sitting  member,  against  whom  an  election  petition 
had  been  filed  by  L.  (the  respondent),  an  unsuccessful  candidate,  presented  a 
cross-petition  under  s.  8,  s-s.  2,  of  the  Dominion  Controverted  Elections  Act, 
1874,  alleging  that  L.  was  guilty,  as  well  by  himself  as  by  his  agent,  with  his 
knowledge  and  consent,  of  corrupt  practices  at  the  said  election.  This  cross- 
petition  was  not  filed  within  thirty  days  after  the  publication  in  the  Canada 
Gazette  of  the  return  to  the  writ  of  election  by  the  clerk  of  the  Crown  in 
Chancery,  but  within  the  delay  mentioned  in  the  last  part  of  said  s-s  2,  s.  8,. 
viz. :  fifteen  days  after  the  service  of  the  petition  upon  V.,  complaining  of  hifr 
election  and  return.  The  cross-petition  was  met  by  a  preliminary  objection, 
maintained  by  Meredith,  C.  J.,  alleging  that  it  was  filed  too  late. 

Held,  on  appeal,  that  the  sitting  member  cannot  file  a  cross-petition,, 
within  the  delay  of  fifteen  days  mentioned  in  the  last  part  of  said  s-s.  2  of  s.  8, 
against  a  person  who  was  a  candidate  and  is  a  petitioner. 

Per  Foumier,  Taschereau  and  Gwynne,  JJ. — The  said  extra  delay  of 
fifteen  days  is  given  only  when  a  petition  has  been  filed  against  the  sitting 
member,  alleging  corrupt  practices  after  the  return.    (Henry,  J.,  dissenting.) 

Montmoreney  Eleetion  Caia,  Yalin  y.  Laiigloii.~iii.  90. 

6.  Controverted  Elections  Act,  187i^Crifts  and  subscriptions  for 

charitable  purposes — Payment  of  a  just  debt  without  refer- 
ence to  election,  not  bribery. 

Held,  1.  That  if  gifts  and  subscriptions  for  charitable  purposes  made  by 
a  candidate  who  is  in  the  habit  of  subscribing  liberally  to  charitable  purposes, 
are  not  proved  to  have  been  offered  or  made  as  an  inducement  to,  or  on  any 
condition  that,  any  body  of  men,  or  any  individual,  should  vote  or  act  in  any 
way  at  an  election,  or  on  any  express  or  implied  promise  or  undertaking  that' 


253 

^Election — Continued. 

Buch  body  of  men,  or  individual,  woold,  in  oonseqaence  of  such  gift  or 
subscription,  vote  or  act  in  respect  to  any  future  election,  then  saoh  gifts 
or  subscriptions  are  not  a  corrupt  practice,  within  the  meaning  of  that  expres- 
sion as  defined  by  the  Election  and  Controverted  Elections  Acts*  1874. 

2.  That  the  settlement  by  payment  of  a  just  debt  by  a  candidate  to 
an  elector  without  any  reference  to  the.  election,  is  not  a  corrupt  act  o^  bribery, 
and  especially  so  when  the  candidate  distinctly  swears  he  never  asked  the 
elector's  support,  and  the  elector  says  he  never  promised  it  and  never  gave  it.' 
*  Taschereau  and  Gwynne,  JJ.,  doubting  whether  the  transactions  proved  were 
not  within  the  prohibitory  provisions  of  the  Act. 

South  Ontario  Eleetion  Cabo,  McKay  t.  Glen.— iii.  641. 

7.  Election  appeal,  notice  of  setting  down  for  hearing — Power  of 
judge  who  tried  the  petition  to  grant  an  extension  of  time 
for  giving  such  notice — S,  &  E,  (7.  A.  s.  iS — Supreme  Court 
Rules,  66,  69, 

On  a  motion  to  quash  the  appeal  on  behalf  of  the  respondent,  on  the 
ground  that  the  appellant  had  not,  within  three  days  after  the  Registrar  of 
the  court  had  set  down  the  matter  of  the  petition  for  hearing,  given  notice 
in  writing  to  the  respondent,  or  his  attorney  or  agent,  of  such  setting  down, 
nor  applied  to  and  obtained  from  the  judge  who  tried  the  petition  further 
time  for  giving  such  notice,  as  required  by  the  48th  section  of  the  Supreme 
and  Exchequer  Court  Act. 

Held,  that  this  provision  in  the  statute  was  imperative ;  that  the  giving 
of  such  notice  was  a  condition  precedent  to  the  exercise  of  any  jurisdiction 
by  the  Supreme  Court  to  hear  the  appeal ;  that  the  appellant  having  failed 
to  comply  with  the  statute,  the  court  could  not  grant  relief  under  Bules  56 
or  69 ;  and  that  therefore  the  appeal  could  not  be  then  heard,  but  must  be 
etruck  off  the  list  of  appeals,  with  costs  of  the  motion. 

Subsequent  to  this  judgment,  the  appellant  applied  to  the  judge  who 
tried  the  petition,  to  extend  the  time  for  giving  the  notice,  whereupon  the 
said  judge  granted  the  application  and  made  an  order,  "extending  the  time 
for  giving  the  prescribed  notice  till  the  10th  day  of  December  then  next." 
The  case  was  again  set  down  by  the  Registrar  for  hearing  by  the  Supreme 
Court  at  the  February  session  following,  being  the  nearest  convenient  time, 
and  notice  of  such  setting  down  was  duly  given  within  the  time  mentioned 
in  the  order.  The  respondent  thereupon  moved  to  dismiss  the  appeal,  on  the 
aground  that  the  appellant  unduly  delayed  to  prosecute  his  appeal,  or  failed  to 
bring  the  same  on  for  hearing  at  the  next  session,  and  that  the  judge  who  tried 
the  petition  had  no  power  to  extend  the  time  for  giving  such  notice  after  the 
three  days  from  the  first  setting  down  of  the  case  for  hearing  by  the  Registrar 
of  this  court. 

Held,  that  the  power  of  the  judge  who  tried  the  petition  to  make  an 
order  extending  the  time  for  giving  such  notice  is  a  general  and  exclusive 
power  to  be  exercised  according  to  sound  discretion,  and  the  judge  having 
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made  each  an  order  in  this  case,  the  appeal  came  properly  before  the  coort  for 
heariog.    Taschoreau,  J. .  dissenting. 

North  Ontario  Eieetion  Case,  Wheeler  y.  Oibbs.— iii.  374. 

8.  The  Dominion  Elections  Act,  ISH,  88,  96  &  98 — Hiring  a 

team  to  bring  voter  to  poll  a  corrupt  practice — "  Wilfid  '* 

o fence — Advance  of  money  ivhen  not  made  in  order  to 

induce  voter  to  procure  the  return  of  the  carulidate  not 

hrihery. 

As  to  the  case  of  one  J.  F.  G.,  the  charge  was  that  the  respondent  bribed 
him  by  the  payment  of  a  promissory  note  for  $89.  The  evidence  showed 
J.  F.  G.  had  been  canvassing  for  respondent  a  long  time  before  the  note  fell 
due,  and  had  always  supported  him.  He  was  on  his  way  to  retire  his  note, 
which  was  overdae,  or  falling  due  that  day,  when  respondent  asked  him  to 
canvass  that  day,  and  promised  to  send  him  into  town  and  have  the  note 
arranged  for  him.  At  the  same  time  J.  F.  G.  was  negotiating  for  a  loan  on  a 
mortgage  to  respondent,  and  it  was  at  first  stipulated  that  the  amount  of  this 
note  should  be  taken  out  of  the  mortgage  money.  The  agent  of  the  respondent, 
after  the  election,  at  the  request  of  J.  F.  G.,  paid  the  mortgage  money  in  full 
and  allowed  the  matter  of  the  note  to  stand  until  J.  F.  G.  could  see  respondent. 
J.  F.  G.  stated  that  neither  the  note  nor  the  mortgage  transaction  influenced 
him  in  any  way,  and  that  he  had  to  pay  the  note  and  did  not  expect  respondent 
to  make  him  a  present  of  it. 

Held,  that  the  evidence  did  not  show  that  the  advance  of  money  was 
made  in  order  to  induce  J.  F.  G.  to  procure,  or  to  endeavour  to  procure,  the 
return  of  the  respondent,  and  was  not.  therefore,  bribery  within  the  meaning 
of  s-s.  3  of  s.  62  of  the  Dominion  Elections  Act,  1874. 

As  to  the  case  of  one  M.,  the  evidence  showed  that  M.'s  team  was  hired 
some  days  before  the  opening  of  the  poll  by  0.,  an  agent  of  the  respondent,  for 
the  purpose  of  bringing  two  voters  to  the  polls.  M.  went  for  the  voters, 
returned  the  day  previous  to  the  voting  day  without  the  voters  and  was  paid 
fifteen  dollars. 

Held,  that  the  term  "  six  preceding  sections  "  in  the  98th  section  of  **  The 
Dominion  Elections  Act,  1874,"  means  the  six  sections  immediately  preceding 
the  98th,  and,  therefore,  the  hiring  of  a  team  to  convey  voters  to  the  polls, 
prohibited  by  the  96th  section,  was  a  corrupt  practice  within  the  meaning  of 
the  98th  section.     (Henry,  J.,  dissenting). 

Selkirk  Election  Case,  Toong  y.  amith.— iv.  494. 

9.  Bribery — proiiuise  to  pay  legal  expenses  of  a  voter,  who  is  a 

professional  public  speaker — The  Dominion  ElectUms  Act, 

ISH,  8-S,  J,  8.  9^3. 

Appeal  from  a  judgment  of  Armour,  J.,  holding  that  appellant  had 
employed  and  promised  to  pay  the  ezpensee  of  one  H.,  a  voter,  who  was  a 
lawyer  and  a  professional  pnblio  speaker,  and,  therefore,  was  guilty  of  bribery 
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within  the  meaning  of  s-s.  8  of  b.  92  of  The  Dominion  Elections  Act  of  1874. 
The  evidence  as  to  agreement  entered  into  hetween  H.  and  appellant  was  con- 
tradictory. It  was  admitted,  however,  that  H.  addressed  the  meetings  in  the 
interest  of  the  appellant,  and  daring  the  time  of  the  election  made  no  demand 
for  expenses,  except  on  one  occasion,  when  attending  a  meeting  and  finding 
himself  without  money  he  asked  for  and  received  the  sum  of  91-50  for  the  pur- 
pose of  paying  the  livery  hill  of  his  horse. 

Held,  that  the  weight  of  evidence  showed  that  the  appellant  only  promised 
to  pay  H/s  travelling  expenses,  if  it  were  legal  to  do  so,  and  such  promise  was 
not  a  hreaoh  of  s-s.  8  of  s.  92  of  The  Dominion  Elections  Act,  1874.  Tas- 
chereaa  and  Gwynne,  JJ.,  dissenting. 

Per  Foamier,  J. — Candidates  may  legally  employ  and  pay  for  the  expenses 
and  services  of  canvassers  and  speakers,  provided  the  agreement  be  not  a  col- 
ourable one  intended  to  evade  the  bribery  clauses  of  the  Act. 

Per  Taschereau  and  Gwynne,  JJ. — Such  a  payment  would  be  illegal. 

North  Ontario  Election  Case,  Wheeler  y.  Oibbs.— iv.  130. 

10.  Election  petition — Supreme  Court  Act,  8  44 — Right  to  send 
back  record  for  further  adjudication — Bribery — Ajypeala 
from  findings  upon  matters  of  fact — Insufficiency  of  return 
of  election  expenses — Personal  eccpenses  of  candidates  to  be 
included. 

The  original  petition  came  before  Mr.  Justice  McGord  for  trial,  and  was 
tried  by  him  on  the  merits,  subject  to  an  objection  to  his  jurisdiction.  The 
learned  judge,  having  taken  the  case  en  d^lihdri,  arrived  at  the  conclusion  that 
he  had  no  jurisdiction,  declared  the  objection  to  his  jurisdiction  well  founded, 
and  **  in  consequence  the  objection  was  maintained,  and  the  petition  of  the  peti- 
tioner was  rejected  and  dismissed."  This  judgment  was  appealed  from,  and 
the  now  respondent  under  section  48  of  the  Supreme  Court  Act,  limited  his 
appeal  to  the  question  of  jurisdiction,  and  the  Supreme  Court  held  that  Mr. 
Justice  MoCord  had  jurisdiction,  and  it  was  ordered  that  the  record  be 
transmitted  to  the  proper  officer  of  the  lower  court  to  have  the  said  cause 
proceeded  with  according  to  law.  The  record  was  accordingly  sent  to  the  pro- 
thonotary  of  the  Superior  Court  at  Montmagny.  Mr.  Justice  McCord,  after 
having  offered  the  counsel  of  each  of  the  parties  a  re-hearing  of  the  case,  pro- 
ceeded to  render  his  judgment  on  the  merits  and  declared  the  election  void. 
The  respondent  then  appealed  to  the  Supreme  Court,  and  contended  that  Mr. 
Jastioe  McCord  had  no  jurisdiction  to  proceed  with  the  case. 

Held,  that  the  Supreme  Court,  on  the  first  appeal,  could  not,  even  if  the 
appeal  had  not  been  limited  to  the  question  of  jurisdiction,  have  given  a 
decision  on  the  merits,  and  that  the  order  of  this  court  remitting  the  record 
to  the  proper  officer  of  the  court  below  to  be' proceeded  with  according  to  law, 
gave  jurisdiction  to  Mr.  Justice  McCord  to  proceed  with  the  case  on  the 
merits,  and  to  pronounce  a  judgment  on  such  merits,  which  latter  judgment 
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was  properly  appealable  under  seotion  48,  Bapreme  Coart  Act.    (Foamier  and 
Henry,  JJ. ,  dissenting). 

The  charge  upon  which  this  appeal  was  principally  decided  was  that  of 
the  respondent's  bribery  of  one  David  Asselin.  The  learned  judge  who  tried 
the  case  found,  as  a  matter  of  fact,  that  the  appellant  had  nnderhandedly 
slipped  into  Asselin's  pocket  15  for  a  pretended  purpose,  that  was  not  even 
mentioned  to  the  recipient ;  that  this  amount  was  not  included  in  the  published 
return  of  his  expenses  as  required  by  the  Election  Act,  and  this  payment  was 
bribery. 

Held,  that  an  Appellate  Court  in  election  cases  ought  not  to  reverse,  on 
mere  matters  of  fact,  the  findings  of  the  judge  who  has  tried  the  petition, 
unless  the  court  is  convinced  beyond  doubt  that  his  conclusions  are  erron- 
eous, and  that  the  evidence  in  this  case  warranted  the  finding  of  the  court 
below,  that  appellant  had  been  guilty  of  personal  bribery. 

Per  Taschereau,  J. — The  personal  expenses  of  the  candidates  should  be 

included  in  the  statement  of  election  expenses  required  to  be  furnished  to  the 

returning  ofiicer  under  87  V.  c.  9,  s.  128.    (Fournierand  Henry,  J  J.,  expressed 

no  opinion  on  the  merits.    The  judgment  of  McCord,  J.,  on  the  other  charges 

was  also  affirmed.) 

Belleehase  Eleetion  Case,  Larue  v.  Deilanrien*— v.  91. 

11.  The  Dominion  Elections  Act,  1874,  ««•  <^^,  *5,  cfe  84— Public 

peace — CoUmrahle  emvployrmnt — Liability  of  candidate  for 
the  acts  of  persons  employed  by  a^ent— Bribery, 

On  a  charge  of  bribery  against  one  T.  and  one  A.,  upon  which  this  appeal 
was  decided,  the  judge  who  tried  the  petition  found  as  a  fact  that  A.  had  been 
directed  by  T.,  an  admitted  agent  of  the  respondent,  to  employ  a  number  of 
persons  to  act  as  policemen  at  one  of  the  polling  places  in  the  parish  of  Bay 
St.  Paul,  on  the  polling  day,  and  had  bribed  four  voters  previously  known  to 
be  supporters  of  the  appellant  by  giving  them  92  each,  but  held  that  A.  was  not 
agent  of  the  respondent,  and  therefore  his  acts  could  not  void  the  election. 

Held,  on  appeal,  that  as  there  was  no  excuse  or  justification  for  employing 
these  voters,  their  employment  was  merely  colourable,  and  these  voters  having 
changed  their  votes  in  consequenoe  of  the  moneys  so  paid  to  them,  and  the 
sitting  member  being  responsible  alike  for  the  acts  of  A.,  the  sub-agent,  as 
for  the  acts  of  T.,  the  agent,  and  they  having  been  guilty  of  corrupt  practices, 
the  election  was  void.  Taschereau  and  Gwynne,  JJ.,  holding  that  A.,  the  sub- 
agent  alone,  had  been  guilty  of  bribery. 

Charleyoix  Eleetion  Case,  Cimon  v.  Perranlt.— v.  188. 

12.  Ballots— Scrutiny— 37  F.  c,  9,  ss,  43,  45,  55  &  80—41   V. 

c.  6,  ss,  5,  6  &  10 — Effect  of  neglect  of  duty  by  a  deputy- 
returning  officer  —  37  V,  c,  10,  ss,  64  <i'  66  —  Rec^nmin- 
atory  case. 

In  ballot  papers  containing  the  names  of  four  candidates,  the  following 
^ ballots  were  held  valid :  1.  Ballots  containing  two  crosses,  one  on  the  line 
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above  the  first  name,  and  one  on  the  line  above  the  second  name,  vahd  for  the 
two  first  named  candidates ;  2.  Ballots  containing  two  crosses,  one  on  the  line 
above  the  first  name  and  one  on  the  line  dividing  the  second  and  third 
compartments,  valid  for  the  first  named  candidate  ;  8.  Ballots  containing  pro- 
perly made  crosses  in  two  of  the  compartments  of  the  ballot  paper,  with  a 
slight  lead  pencil  stroke  in  another  compartment ;  4.  Ballots  marked  in  the 
proper  compartments  thus  x .  The  following  ballots  were  held  invalid  :  1. 
Ballots  with  a  cross  in  the  right  place  on  the  back  of  the  ballot  paper,  instead 
of  on  the  printed  side ;  2.  Ballots  marked  with  an  x  instead  of  a  cross. 

On  a  recount  before  the  County  Court  Judge,  J.,  the  appellant,  who  had 
a  minority  of  votes  according  to  the  return  of  the  returning  officer,  was  declared 
elected,  all  the  ballots  cast  at  three  polling  districts,  in  which  the  appellant 
had  polled  only  831  votes  and  the  respondent,  B.,  345,  having  been  struck  out . 
on  the  ground  that  the  deputy  returning  officer  had  neglected  to  place  his 
initials  upon  the  back  of  the  ballot. 

On  appeal  to  the  Supreme  Court  of  Prince  Edward  Island,  it  was  proved 
that  the  deputy-returning  officer  had  placed  his  initials  on  the  counterfoil 
before  giving  the  ballot  paper  to  the  voter,  and  afterwards,  previous  to  his 
putting  the  ballot  in  the  ballot  box,  had  detached  and  destroyed  the  counter- 
foil, and  that  the  ballots  used  were  the  same  as  those  he  had  supplied  to  the 
voters,  and  Mr.  Justice  Peters  held  that  the  ballots  of  the  said  three  polls 
ought  to  be  counted,  and  did  count  them. 

Thereupon  J.  appealed  to  the  Supreme  Court  of  Canada,  and  it  was 
Heldf  affirming  the  judgment  of  Mr.  Justice  Peters,  that  in  the  present  case, 
the  deputy- returning  officer  having  had  the  means  of  identifying  the  ballot 
papers  as  being  those  supplied  by  him  to  the  voters  ;  and  the  neglect  of  the 
deputy- returning  officers  to  put  their  initials  on  the  back  of  these  ballot  papers 
not  having  affected  the  result  of  the  election,  or  caused  substantial  injustice, 
did  not  invalidate  the  election.  (The  decision  in  the  Monk  election  case 
[Hodgins'  election  cases.  725]  commented  on  and  approved  of.) 

In  this  case,  J.,  the  appellant,  claimed  under  s.  66  of  37  V.  c.  10,  that  if  he 
was  not  entitled  to  the  seat  the  election  should  be  declared  void,  on  the  ground 
of  irregularities  in  the  conduct  of  the  election  generally,  but  filed  no  counter 
petition  and  did  not  otherwise  comply  with  the  pravisions  of  87  V.  c.  10,  The 
Dominion  Controverted  Elections  Act. 

Held,  that  s.  66  of  87  V.  c.  10  only  applies  to  cases  of  recriminatory 
charges,  and  not  to  a  case  where  neither  of  the  parties  or  their  agents  are  charged 
with  doing  a  wrongful  act. 

Qu(ere  :  Whether  the  County  Judge  can  object  to  the  validity  of  a  ballot 
paper  when  no  objection  has  been  made  to  the  same  by  the  candidate  or  his 
agent,  or  an  elector,  in  accordance  with  the  provisions  of  s.  56,  37  V.  c.  10,  at 
the  time  of  the  counting  of  the  votes  by  the  deputy-returning  officer. 

Queen's  County  P..E.  I.  Election  Case,  Jenkins  y.  Brecken.— vil.  2^7. 

CAS.  DIO.— 17 
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13.  Rule  resciTidhig  ex  parte  order  extending  time  for  service  of 

petition — S,  C.  A.  A.,  1879,  8.  10. 

The  petitioner,  on  an  ex  parte  Applioation  to  a  judge  of  the  Sapreme  Court 
of  N.Bm  obtained  an  extension  of  time  for  eenrioe  of  the  petition,  but  sub- 
sequently, on  application  of  respondent,  on  cause  shown,  the  judge  rescinded 
the  order  as  made  improvidently.  On  a  seoond  application  made  ex  parte  by 
petitioner,  supported  by  affidavits,  the  judge  made  another  order  extending  the 
time.  The  respondent  then  obtained  from  the  judge  a  rule  niei  to  set  aside 
this  second  order,  and  such  rule  was  made  absolute  by  the  full  court,  on  the 
ground  that  all  the  facts  on  which  the  seoond  application  was  based  were  in 
the  knowledge  of  the  petitioner  when  the  first  application  was  made. 

Held,  Foumier  and  Henry,  JJ.,  dissenting,  that  the  rule  of  the  Supreme 
Court  of  N.  8.  was  not  a  judgment,  rule,  order  or  decision  on  a  preliminary 
objection  from  which  an  appeal  would  lie  under  s.  10,  8.  C.  A.  A.,  1879. 

King!  Ck>iiiity,  N.8.  Election  Caia,  (DloUe  t.  Woodworth)— viii.  192. 

[This  case  was  approved  of  and  followed  in  the  Gloucester,  N.B.,  election 
case.    See  Election,  14  ] 

14.  Appeal  on  election  petition — 4^  V,  c.  39  {The  Supreme  and 

Exchequer  Court  Amendment  Act  of  1879)  «.  lOy  construc- 
tion of — Rule  absolute  by  court  in  banc  to  rescind  order  of 
a  judge  in  chambers — PreliTYiinxii^y  objection, 

A  petition  was  duly  filed  and  presented  by  appellant  on  the  6th  of  August, 
1888,  under  the  *'  Dominion  Controverted  Elections  Act,  1874,"  against  the 
return  of  respondent.  Preliminary  objections  were  filed  by  respondent,  and 
before  the  same  came  on  for  hearing  the  attorney  and  agent  of  respondent 
obtained,  on  the  13th  October,  from  Mr.  Justice  Weldon,  an  order  authorizing 
the  withdrawal  of  the  deposit  money  and  removal  of  the  petition  off  the  files. 
The  money  was  withdrawn,  but  shortly  afterwards,  in  January,  1889,  the 
appellant,  alleging  he  had'  had  no  knowledge  of  the  proceedings  taken  by  his 
agent  and  attorney,  obtained,  upon  summons,  a  seoond  order  from  Mr.  Justice 
Weldon  rescinding  his  prior  order  of  13th  October,  1882,  and  directing  that, 
upon  the  appellant  repaying  to  the  clerk  of  the  court  the  amount  of  the 
security,  the  petition  be  restored,  and  that  the  appellant  be  at  liberty  to 
proceed.  Against  this  order  of  January,  1883,  the  respondent  appealed 
to  the  Supreme  Court  of  New  Brunswick,  and  the  court  gave  judgment, 
rescinding  it 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  judgment 
appealed  from  is  not  a  judgment  on  a  preliminary  objection  within  the  mean- 
ing of  42  v.  c.  39,  B.  10  (The  Supreme  Court  Amendment  Act,  1879),  and 
therefore  not  appealable. 

Gloaeeiter  Election  Gate,  Commeau  t.  BnniB.— viii.  204. 
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16,  Eledion  petition-- Preliminary  objections — Onus  probandi. 

The  election  petition  in  this  case  complained  of  the  return  of  the  respond- 
ent as  memher  elect  for  the  County  of  Megan  tic  (P.  Q.)  for  the  House  of 
Commons.  The  petition  was  met  by  preliminary  objections,  in  which  the 
sitting  member  alleged,  inter  alia,  that  the  petitioners  were  not  electors,  nor 
qualified  to  vote  at  the  election  in  question,  etc.  A  day  having  been  fixed  for 
the  hearing  of  these  preliminary  objections,  no  evidence  was  given  upon  them, 
and  they  were  dismissed  by  Plamondon,  J.,  who  held,  following  the  practice 
.adopted  by  the  Superior  Court  of  Quebec,  sitting  as  an  election  court  in  the 
L'Islet  case  Duval  v.  Casgrain,  that  the  onus  prohandi  was  on  the  respondent 
to  support  such  objections. 

On  appeal  to  the  Supreme  Court  of  Canada,  Foumier,  Henry  and 
Gwynne,  JJ.,  were  of  opinion  that  the  onus  probandi  was  on  the  appellant, 
who  by  his  preliminary  objections  had  affirmed  the  disqualification  of  the 
petitioner.  Contra,  Ritchie,  C.J.,  and  Strong  and  Taschereau,  J  J.  The  court 
being  equally  divided,  the  judgment  of  the  court  below  stood  affirmed  without 
costs.    [See  Election,  36  and  40  J 

Megantio  Election  Case,  Freohette  v.  Goulet.— viii.  169. 

16.  Dominion  controverted  election — Ontario  Judicature  Act,  1881, 
effect  of — Presentation  of  petition. 

The  election  petition  against  the  election  and  return  of  the  respondent 
was  entitled  in  the  High  Court  of  Justice,  Queen's  Bench  division,  and  was 
presented  to  the  official  in  charge  of  the  office  of  the  Queen's  Bench  division, 
and  filed  and  entered  in  the  books  of  that  office.  A  preliminary  objection  was 
taken  that  the  High  Court  of  Justice  had  no  jurisdiction. 

Held)  Henry  and  Taschereau,  JJ.^  dissenting,  reversing  the  judgment  of 
Cameron,  J.,  that  the  Ontario  Judicature  Act,  1881,  makes  the  High  Court  of 
Justice  and  its  divisions  a  continuation  of  the  former  courts  merged  in  it,  and 
that  those  courts  stUl  exist  under  new  names ;  and  that  the  petition  had  not 
been  irregularly  entitled  and  filed.  • 

West  Huron  Ekotion  Case,  Mitohell  v.  Cameron.-  viii.  126. 

XI,  BaUota — Scrutiny — Irregvlaritiea  by  deputy -returning  officers 
— Nv/mhering  and  initialing  the  ballot  papers  by  deputy- 
returning  officer,  effect  of — The  Dominion  Elections  Act, 
187 i,  s,  80 — Corrupt  practices — Recriminatory  case. 

In  a  polling  division,  No.  8,  Dawn,  there  was  no  statement  of  votes  either 
signed  or  unsigned  in  the  ballot  box,  and  the  deputy-returning  officer  had 
endorsed  on  each  ballot  paper  the  number  of  the  voter  on  the  voter's  list. 
These  votes  were  not  included  either  in  the  count  before  the  returning  officer 
.the  re-summing  up  of  the  votes  by  the  learned  judge  of  the  County  Court,  or 
in  the  re-count  before  the  judge  who  tried  the  election  petition. 

Held)  affirming  the  judgment  of  the  court  below,  that  the  ballots  were 
properly  rejected. 
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Certain  ballot  papers  were  objected  to  as  having  been  imperfectly  marked 
with  a  cross,  or  having  more  than  one  cross,  or  having  an  inverted  V,  or 
because  the  cross  was  not  directly  opposite  the  name  of  the  candidate,  there 
being  only  two  names  on  the  ballot  paper  and  a  line  drawn  dividing  the  paper 
in  the  middle.. 

Held,  affirming  the  ruling  of  the  lesirned  judge  at  the  trial,  that  these 
ballots  were  valid. 

Pir  Bitohie,  G.J. — Whenever  the  mark  evidences  an  attempt  or  intention 
'  to  make  a  cross,  though  the  cross  may  be  in  some  respects  imperfect,  the 
ballot  should  be  counted,  unless  from  the  peculiarity  of  the  mark  made  it  can 
be  reasonably  inferred  that  there  was  not  an  honest  design  simply  to  make  a 
cross,  but  that  there  was  also  an  intention  so  to  mark  the  paper  that  it  conld 
be  identified,  in  which  case  the  ballot  should  be  rejected.  But  if  the  mark 
made  indicates  no  design  of  complying  with  the  law,  but  on  the  contrary  a 
clear  intent  not  to  mark  with  a  cross  as  the  law  directs,  as,  for  instance,  by 
making  a  straight  line  or  round  0,  then  such  non-compliance  with  the  law 
renders  the  ballot  null.  [See  The  Stepney  Case— By  Denman,  J.,  4  O.  M. 
&  H.  S7.) 

Division  1,  Sombra — During  the  progress  of  the  voting,  at  the  request 
of  one  of  the  agents,  who  thought  the  ballot  papers  were  not  being  properly 
marked,  the  deputy-returning  officer,  who  had  been  putting  his  initials  and  the 
numbers  on  the  counterfoil,  not  on  the  ballot  papers,  initialled  and  numbered 
about  twelve  of  the  ballot  papers,  but  finding  he  was  wrong,  at  the  close  of  the 
poll,  he,  in  good  faith  and  with  an  anxious  desire  to  do  his  duty,  and  in  such  a 
way  as  not  to  allow  any  person  to  see  the  front  of  the  ballot  paper,  and  with 
the  assent  of  the  agents  of  both  parties,  took  these  ballots  out  of  the  box  and 
obliterated  the  marks  he  had  put  upon  them. 

Held,  Gwynne  and  Henry,  JJ.,  dissenting,  that  the  irregularities  com- 
plained of  not  having  infringed  upon  the  secrecy  of  the  ballot,  and  the  ballots 
being  unquestionably  those  given  by  the  deputy-returning  officer  to  the  voters, 
these  ballots  should  be  held  good,  and  that  said  irregularities  came  within  the 
saving  provisions  of  s.  80  of  the  Dominion  Elections  Act,  1874. 

Per  Henry,  J. — Although  the  ballots  should  be  considered  bad,  the  present 
appellant  having  acted  upon  the  return  and  taken  his  seat,  was  not  in  a  posi- 
tion to  claim  that  the  election  was  void. 

Bothwell  Eleetlon  Case,  Hawklni  v.  Smith.— viii.  676. 

■ 

18.  Railway  pass— 37  F.  c.  9,  88.  92,  96,  98  ct  100— Questions  of 
fact  in  appeal — Agent,  limited  powers  of 

In  appeal^  four  charges  of  bribery  were  relied  upon,  three  of  which  were 
dismissed  in  the  court  below,  because  there  was  not  sufficient  evidence  that 
the  electors  had  been  bribed  by  an  agent  of  the  candidate  ;  and  the  fourth 
charge  was  known  as  the  Lamarche  case.  The  facts  were  as  follows : — ^One  L., 
the  agent  of  C,  the  respondent,  gave  to  certain  electors  employed  on  certain 
steamboats,  tickets  over  the  Nortii  Shore  Bailroad,  to  enable  them  to  go  with- 
out paying  any  fare  from  Montreal  to  Berthier,  to  vote  at  the  Berthier  election. 
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the  voters  having  aooepted  the  tickets  withoat  any  promise  being  ezaoted  from 
or  given  by  them.  The  tickets  showed  on  their  faoe  that  they  had  been  paid 
for,  bat  there  was  evidence  L.  had  received  them  gratuitously  from  one  of  the 
officers  of  the  company.  The  learned  judge  who  tried  the  case  found  as  a  fact 
that  the  tickets  had  not  been  paid  for,  and  were  given  unconditionally,  and 
therefore  held  it  was  not  a  corrupt  act. 

Held, — 1.  Foumier  and  Henry,  JJ.,  dissenting,  that  the  taking  uncon- 
ditionally and  gratuitously  of  a  voter  to  the  poll  by  a  railway  company,  or  an 
individual,  whatever  his  occupation  may  be,  or  giving  a  voter  a  free  pass  over 
a  railway,  or  by  boat,  or  other  conveyance,  if  unaccompanied  by  any  con- 
ditions or  stipulations  that  shall  affect  the  voter's  action  in  reference  to  the 
vote  to  be  given,  is  not  prohibited  by  87  V.  c.  9  (D.). 

2.  That  if  a  ticket,  although  given  unconditionally  to  a  voter  by  an  agent 
of  the  candidate,  has  been  paid  for,  then  such  a  practice  would  be  unlawful 
under  s.  96,  and  by  virtue  of  s.  98  a  corrupt  practice,  and  would  avoid  the 
election. 

3.  That  an  agent  who  is  not  a  general  agent,  but  an  agent  with  powers 
expressly  limited,  cannot  bind  the  candidate  by  anything  done  beyond  the 
scope  of  his  authority. 

As  to  the  remaining  three  charges,  the  court  was  of  opinion  that  on  the 
facts  the  judgment  of  the  court  below  was  not  clearly  wrong  and  should 
therefore  not  be  reversed. 

Berthier  Eleetion  Case,  Genereox  v.  Guthbert— ix.  102. 
19.  Appeal  on  'matters  of  fact — Bribery — Corrupt  intent. 

Among  other  charges  of  bribery  and  treating  which  were  decided  on  this 
appeal  was  the  following : — One  Mireau,  a  blacksmith,  who  was  a  neighbour 
of  the  respondent,  had  in  his  possession  for  two  years  several  pieces  of  broken 
saws  which  the  respondent  had  left  with  him  for  the  purpose  of  making 
scrapers  out  of  them  on  shares.  A  few  days  prior  to  nomination  the  respondent 
went  into  Mireau's  shop  with  a  scraper  he  wanted  to  be  sharpened,  and  in 
return  for  sharpening  the  scraper  told  him  to  keep  the  old  pieces  of  saw 
which  he  might  still  have.  Mireau  in  his  evidence  answered  as  follows :  Q. 
He  did  not  speak  of  your  vote  ?  A.  No.  Q.  What  has  he  said  ?  A.  He  said 
that  Mr.  Magnan  was  coming  like  mustard  after  dinner  ?  Q.  M.  Dugas  did 
not  ask  you  for  whom  you  were  ?  A.  No.  *  •  *  q.  Dq  you  swear  on 
the  oath  that  you  have  taken  that  M.  Dugas  left  with  you  these  two  pieces  of 
saws  in  question  with  .the  intent  to  buy  {bribe)  you  ?  A.  I  think  so,  I  cannot 
Bay  that  it  is  sure,  I  don't  know  his  mind  [son  id3e).  It  is  all  I  can  swear.  Q. 
It  has  not  changed  you  opinion  ?  A.  No.  Q.  For  whom  were  yon  in  the  last 
election?  A.  For  M.  Magnan."  The  scrapers  Were  worth  in  all  about  two 
dollars,  and  were  of  no  use  to  the  respondent,  and  no  other  conversation  took 
place  afterwards  between  the  parties.  The  judge  who  tried  the  case  found  that 
there  was  no  intention  on  the  part  of  the  respondent  to  corrupt  Mireau. 

Held,  that  the  Supreme  Court  on  appeal  will  not  reverse  on  mere  matters 
of  fact  the  judgment  of  the  judge  who  tries  an  election  petition,  unless  the 


262 

Election — Continued. 

matter  of  the  evidenoe  is  of  such  a  nature  as  to  convey  an  irresistible  conviotionr 
that  the  judgment  is  not  only  wrong,  bat  is  erroneous,  and  that  the  evidence 
in  support  of  the  charge  of  bribing  Mirean,  as  well  as  of  the  other  charges  of 
bribery  and  treating,  was  not  sach  as  would  justify  an  Appellate  Court  in 
drawing  the  inference  that  the  respondent  intended  to  corrupt  the  voters. 

Montcalm  Eleetion  Case,  Magnan  v.  Dagat.— ix.  93. 

20.  Status  of  petitioner,  how  proved — Oift  not  a  charity  or  liberal- 
ity— Bribery — Shorthand  writer's  notes. 

At  the  trial  of  the  petition  the  returning  officer,  who  was  also  the  registrar 
of  the  county  of  Megantio,  and  secretary  of  the  municipality  of  Inverness,  was 
called  as  a  witness,  and  produced  in  court,  in  his  official  capacity,  the  original 
list  of  electors  for  the  township  of  Inverness,  and  proved  that  the  name 
L.  McM.,  one  of  the  petitioners,  whom  he  personally  knew,  was  on  the  list. 
The  original  document  was  retained  by  the  witness,  and,  as  neither  of  the 
parties  requested  that  the  list  should  be  filed,  the  judge  made  no  order  to  that 
effect.    The  status  of  the  other  petitioners  was  proved  in  the  same  way. 

Held)  that  there  was  sufficient  evidence  that  the  petitioners  were  persons 
who  had  a  right  to  vote  at  the  election  to  which  the  petition  related  under 
87  V.  c.  10,  s.  7  (D.) 

The  shorthand  notes  of  the  shorthand  writer  employed  by  the  court  to 
take  down  the  evidence  were  not  extended  in  his  handwriting,  but  were  signed 
by  him. 

Held,  that  the  notes  of  evidence  could  not  be  objected  to. 

Before  setting  out  on  a  canvassing  tour  the  appellant,  the  sitting  member*' 
placed  in  the  hands  of  one  B.,  who  was  not  his  financial  agent,  $100  to  be  used 
'for  the  purpose  of  the  election.  While  visiting  a  part  of  the  county  with 
which  the  appellant  was  not  much  acquainted,  but  with  which  B.  was  well 
acquainted,  they  paid  an  electioneering  visit  to  one  K.,  a  leading  man  in  that 
locality,  who  indicated  V>  B.  his  dissatisfaction  with  the  candidate  of  kis  party  ^ 
and  stated  that,  although  he  would  vote  for  the  liberal  party,  h^  would  not 
exert  himself  as  much  as  in  the  former  elections.  The  appellant  then  went 
outside,  and  B.  asked  iiis  host,  "  Do  you  want  any  money  for  your  church  ?  '* 
And,  having  received  a  negative  reply,  added,  '*  Do  you  want  any  money  for 
anything?**  K.  then  answered,  *'If  you  have  anv  money  to  spare  there  are 
plenty  of  things  we  want  it  for.  We  are  building  a  town  hall  and  we  are 
scarce  of  money.'*  B.  then  said,  '*  Will  925  do?  **  K.  answered,  '*  Whatever 
you  like,  it  is  nothing  to  me.**  The  money  was  left  on  the  liable.  Then,  when 
bidding  the  appellant  and  B.  good-bye,  K.  said,  **  (Gentlemen,  remember  that  this 
money  has  no  influence  as  far  as  I  am  concerned  with  regard  to  the  election.*' 
The  appellant  did  not  at  the  time,  nor  at  any  subsequent  time,  repudiate  the 
act  of  B.  This  amount  of  %25  was  not  included  in  any  account  rendered  by 
the  appellant  or  his  financial  agent,  and  large  sums  were  admittedly  corruptly^ 
expended  in  the  election  by  the  agent  of  the  appellant. 
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Held,  affirming  the  jadgnent  of  the  oonrt  below,  that  the  giving  of  the 
925  by  B.  to  K.  was  not  an  aofr  of  liberality  or  charity,  but  a  gift  oot  of 
appellant*8  money,  with  a  view  to  inflnenoe  a  voter  favourably  to  the  appel- 
lant's candidature,  and  that,  although  the  money  was  not  given  in  the  appel- 
lant's presence,  yet  it  was  given  with  his  knowMge,  and  therefooe  that  the 
appellant  had  been  personally  guilty  of  a  corrupt  pradice. 

Mtgantic  Election  Case,  Frechette  t«  Gonlet.— ix.  279. 

21.  The  Dominion  Elections  Act,  1874 — Wager  by  agent  with  voter 
— Bribery — Corrupt  practice — Treating  on  polling  day — 
AgcTicy. 

One  Pringle,  an  acknowledged  agent  of  the  respondent  and  the  President 
of  the  Conservative  Association,  whose  candidate  the  respondent  was,  made  a 
bet  of  95  with  one  Parker,  a  Liberal,  that  he  would  vote  against  the  Conserva- 
tive party,  and  deposited  with  a  stakeholder  the  95,  which,  after  the  election, 
was  paid  over  to  Parker.  At  the  trial  Pringle  denied  that  he  was  actuated  by 
any  intention  to  influence  the  conduct  of  the  voter,  and  alleged  that  the  bet  was 
made  as  a  sporting  bet  on  the  spur  of  the  moment,  and  with  the  expectation 
that,  as  he  said,  Parker,  would  warm  up  and  vote ;  but  he  also  admitted 
in  evidence  that  it  passed  through  his  mind  that  some  one  on  the  voter's  side 
would  make  the  money  good  if  he  voted.  Parker  said  he  had  formed  the  reso- 
lution not  to  vote  before  he  made  his  bet,  but  the  evidence  showed  that  he  did 
not  think  lightly  of  the  sum  which  he  was  to  receive  for  his  not  voting,  his 
answer  to  one  question  put  to  him  being :  **  Oh !  I  don't  know  that  95  would 
be  an  insult  to  any  one  not  to  vote." 

Held,  reversing  the  judgment  of  the  court  below,  that  the  bet  in  question 
was  colorable  bribery  within  the  enactments  of  s-s.  1  of  s.  92  of  the  Dominion 
Elections  Act,  1874,  and  a  corrupt  practice  which  avoided  the  election. 

The  acts  complained  of  in  the  Heenan-BeauoaU  charge  were  also  relied  on 
as  sufficient  to  have  the  election  set  aside.  The  facts  of  this  charge  were  that 
H.,  a  Conservative,  prior  to  the  election,  canvassed,  in  company  with  the 
respondent,  one  B.  On  election  day  H.  was  selected  by  the  assistant  secretary 
of  the  association  (an  acknowledged  agent  of  the  respondent)  to  represent  the 
respondent  at  the  Burnley  poll,  and  obtained  from  him  a  certificate  under 
s.  42  of  the  Dominion  Elections  Act,  entitling  him  to  vote  at  the  Burnley  poll. 
H.  there  met  B.  and  treated  him  by  giving  him  a  glass  of  whiskey,  and  after 
B.  had  voted  he  gave  him  92,  and  subsequently  sent  him  950.  The  treating, 
according  to  B.'s  evidence,  was  nothing  more  than  an  act  of  good  fellowship ; 
and  according  to  H.'8  acoount,  B.  was  not  feelin'g  well,  and  the  whiskey  was 
given  in  consequence.  B.  negatived  that  the  92  were  paid  him  for  his  vote, 
and  H.  said  that  he  supposed ^t  was  a  dollar  bill  and  told  B.  to  go  and  treat 
the  boys  with  it,  and  that  it  was  not  given  on  account  of  any  previous  promise, 
or  for  his  having  voted.  The  court  below  held  that  none  of  these  acts  consti- 
tuted corrupt  acts  so  as  to  avoid  the  election. 

On  appeal  vo  the  Supreme  Court  of  Canada,  Held,  per  Ritchie,  C.J.,  and 
Henry  and  Taschereau,  JJ. — There  was  sufficient  evidence  of  H.'s  agency,  but 
it  was  not  neoessary  to  decide  this  point. 
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Per  Strong,  J. — There  was  no  proof  of  H/a  agenc}'.  Agency  is  not  to  be 
presumed  from  the  faot  that  the  respondent  permitted  H.  to  canvass  B.  in  his 
presence,  and  there  is  an  entire  absence  of  proof  of  any  soffioient  anthority  to 
H.  to  bind  the  respondent  by  his  acts  at  the  polling  place  in  the  matters  of 
treating  and  the  payment  of  the  92. 

Per  Foamier,  J, — The  treating  of  B.  on  polling  day,  both  before  and  after 
he  had  voted,  by  H.,  an  agent,  and  the  giving  of  the  snm  of  92  immediately 
after  he  had  voted,  were  corrupt  acts  sofficient  to  avoid  the  election. 

WMt  NoFthomberland  Elaetlon  Case,  Hmdenon  y.  Gulllet.— x.  635. 

22.  Dominion  Elections  Act,  187 i,  8,  96 — Intimidation — Undue 
influence — Conspiracy  between  deputy -returning  officer  and 
respondent's  a^ent  to  interfere  with  franchise  by  marking 
ballots — Effect  of — Election  void. 

In  an  election  petition  it  was  charged  that  the  respondent  personally,  as 
well  as  acting  by  0.  A.  C,  P.  D.  and  others,  his  agents,  did  undertake  and 
conspire  to  impede,  prevent,  and  otherwise  interfere  with  the  free  exercise 
of  the  franchise  by  certain  voters,  and  that,  in  furtherance  of  a  premeditated 
scheme  which  the  respondent  and  his  agents  well  knew  to  be  illegal,  they  did, 
in  fact,  so  impede,  prevent,  and  interfere  with  the  exercise  of  the  franchise  of 
certain  voters,  by  getting  their  ballots  marked,  rendered  identifiable,  and 
consequently  void,  whereby  the  franchise  of  these  voters  was  unjustifiably 
interfered  with. 

At  a  previous  election  the  respondent  had  been  defeated  by  a  majority  of 
three  votes,  and  the  election  having  been  contested  was  set  aside,  and  certain 
voters  were  reported  by  the  judge  as  having  been  guilty  of  corrupt  practices, 
under  s.  104  of  the  Dominion  Elections  Act. 

At  a  public  meeting  before  the  election  C.  A.  C,  the  respondent's  a<!ent, 
to  intimidate  these  persons  and  prevent  them  from  voting,  in  a  speech  made 
by  him,  threatened  them  with  punishment  if  they  voted ;  and  subsequently 
printed  notices  to  the  same  effect  were  sent  to  these  voters. 

On  the  polling  day  D.  P.,  who  had  been  appointed  deputy-returning 
officer,  on  the  distinct  understanding  with,  and  promise  made  to,  the  returning 
officer  that  he  would  not  mark  the  ballots  of  these  voters,  consulted  with  G. 
A.  C,  and  on  his  advice  and  in  collusion  with  him  marked  the  ballots  of 
certain  of  these  voters.  ' 

Held,  that  the  election  was  void  by  reason  of  the  attempted  intimidation 
practiced  by  C.  A.  C,  the  respondent's  &gent;  and  by  reason  also  of  the 
conspiracy  between  the  said  agent  and  the  deputy-returning  officer  to 
interfere  with  the  free  exercise  of  the  franchise  of  voters,  violations  of  s.  95  of 
The  Dominion  Elections  A<St,  1874,  and  corrapt  practices  under  s.  98  of  the 
said  Act. 

Soulangea  Election  Case,  Gholette  v.  Bain. — x,  652. 
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23.  Dominion  Elections  Act,  187 Jf,  ss.  96  &  98 — Promise  to  pay 

debts  due  for  a  previous  election — Hiring  of  carters  to 
convey  voters  to  poll — Corrupt  practices. 

Held,  affirming  the  jadgment  of  the  court  below, 

1.  When  an  agent  of  a  candidate  receives  and  spends  for  election 
purposes  large  sums  of  money,  and  does  not  render  an  account  of  such 
expenditure,  it  will  create  a  presumption  that  corrupt  practices  have  been 
resorted  to. 

2.  The  payment  by  an  agent  of  a  sum  of  9147  to  a  voter  claiming  the 
same  to  be  due  for  expenses  at  a  previous  election,  and  who  refuses  to  vote 
until  the  amount  is  paid,  is  a  corrupt  practice. 

3.  The  hiring  and  paying  of  carters  by  an  agent  to  convey  voters  who 
are  known  to  be  supporters  of  the  agent's  candidate  is  a  corrupt  practice: 
Selkirk  Election  Case,  Young  v.  Smith,  4  Can.  6.  C.  K.  494  followed. 

Levis  Election  Case,  Belleau  v.  Dusiault,— xi.  133. 

24.  Election  petition — Service  of  copy — Extension  of  time — Dis- 

cretion  of  judge — R.  8.  C,  c,  9,  s.  10, 

An  order  extending  time  for  service  of  an  election  petition  filed  at  Halifax 
from  five  days  to  fifteen  days,  on  the  ground  that  the  respondent  was  at 
Ottawa,  is  a  proper  order  for  the  judge  to  make  in  the  exercise  of  his  discretion 
under  section  10  of  chapter  9,  B.  S.  0. 

Bemble,  per  Ritchie,  C.J.,  and  Henry,  J.,  that  the  court  below  had  power 
to  make  rules  for  the  service  of  an  election  petition  out  of  the  jurisdiction. 

Per  Strong,  J. — Aji  extremely  strong  case  should  be  shewn  to  induce  the 
court  to  allow  an  appeal  from  the  judgment  of  the  court  below  on  preliminary 
objections. 

Shelbume  Eleetion  Gaie,  Robertson  v.  Laurie.— xi v.  258. 

25.  Legislative  assembly — Disqualification — Enjoying  and  holding 

an  interest  under  a  contract  with  the  Crown — What  con- 
stitutes—30  F.  c,  3,  ss,  4  &  8,  {P.E.L) 

By  commissiou  or  instrument  under  the  hand  and  seal  of  the  Lieutenant- 
Governor  of  P.  £.  I.,  one  £.  C.  was  constituted  and  appointed  ferryman  at 
and  for  a  certain  ferry  for  the  term  of  three  years,  pursuant  to  the  Acts 
relating  to  ferries,  and  it  was  by  the  commission  provided  that  E.  C.  should 
be  paid  a  subsidy  of  995  for  each  year  of  said  term.  E.  C.  had  given  to  the 
go\''emment  a  bond  with  two  sureties  for  the  performance  of  his  contract. 
By  articles  of  a^^reement  between  E.  G.  and  S.  F.  P.  (the  respondent)  E.  0.  for 
valuable  consideration  assigned  to  S.  F.  P.  one-fourth  part  or  interest  in  the 
ferry  contract,  and  it  was  agreed  that  one-fourth  part  of  the  net  proceeds  or 
profits  of  said  contract  should  be  paid  oyer  by  the  said  E.  0.  to  the  said  S.  F.  P. 
or  his  assigns.  At  the  time  the  agreement  was  entered  into  S.  F.  P.  was  a 
member  of  the  House  of  Assembly  of  P.  E.  I.  having  been  elected  at  the 
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general  election  held  on  the  80th  June,  1886.  Subseqaently  8.  F.  P.  was 
retomed  as  a  memher  eleot  for  the  House  of  Commons  for  the  electoral 
district  of  Prince  County,  P.  E.  I.,  and  upon  his  return  heing  contested, 

Held,  affirming  the  judgment  of  the  court  below,  Taschereau,  J.,  dissenting, 
that,  by  the  agreement  with  £.  C,  F.  8.  P.  became  a  person  holding  and 
enjoying,  within  the  meaning  of  section  4  of  89  V.  c.  3,  P.  £.  I.,  a  contract  or 
agreement  with  Her  Majesty,  which  disqualified  him  and  rendered  him 
ineligible  for  election  to  .the  House  of  Assembly  or  to  sit  or  vote  in  the  same, 
and  by  section  8,  of  the  said  Act,  to  be  read  with  section  4.  his  seat  in  the 
Assembly  became  vacated;  and  he  was  therefore  eligible  for  election  as  a 
member  of  the  House  of  Commons. 

Prinoe  Coanty  (P.B.  I.)  Election  Case,  Haokett  v.  Perry.— xiv.  265. 

26.  Dominion  Controverted  Elections  Act  — R.  S,  C.  c,  9,  as,  S2, 

33  &  50 — Petition — Time,  extension  of — Appeal — Juris- 
diction, 

An  order  in  a  controverted  election  case  made  by  the  court  below  or  a 
judge  thereof  not  sitting  at  the  time  for  the  trial  of  the  petition,  and  granting 
or  rejecting  an  application  to  dismiss  the  petition  on  the  ground  that  the  trial, 
had  not  been  commenced  within  six  months  from  the  time  of  its  presentation, 
is  not  an  order  from  which  an  appeal  will  lie  to  the  Supreme  Court  of  Canada 
under  section  50  of  the  Dominion  Controverted  Elections  Act,  B.  S.  C.  c.  9, 
Fournier  and  Henry,  JJ.,  dissenting. 

L'lMomptioii  Eieotion  Case,  Gaoihier  y.  Normandeau— Qaebee  Coanty 
Election  Case,  O'Brien  y.  Caron.  —xiv.  429. 

27.  Election  petition  —  Ruling  by  judge  at  trial  —  Appeal  — 

Dominion  Controverted  Elections  Act,  iJ.  IS,  C.  c,  9,  ss,  32> 
33  &  SO — Construction  of — Time — Extension  of — Juris- 
diction. 

Held,  1st.  That  the  decision  of  a  judge  at  the  trial  of  an  election 
petition  overruling  an  objection  taken  by  the  respondent  to  the  jurisdiction  of 
the  judge  to  go  on  with  the  trial  on  the  ground  that  more  than  six  months 
had  elapsed  since  the  date  of  the  presentation  of  the  petition  is  appealable  to 
the  Supreme  Court  of  Canada  under  s.  50  (6),  c.  9,  B.  S.  C.  Gwynne,  J.,  dis- 
senting. 

2nd.  In  computing  the  time  within  which  the  trial  of  an  election  petition 
shall  be  commenced  the  time  of  a  session  of  parliament  shall  not  be  excluded 
unless  the  court  or  judge  has  ordered  that  the  respondent's  presence  at  the 
trial  is  necessary.    Gwynne,  J.,  dissenting. 

8rd.  The  time  within  which  the  trial  of  an  election  petition  must  be  com- 
menced cannot  be  enlarged  beyond  the  six  months  from  the  presentation  of 
the  petition,  unless  an  order  had  been  obtained  on  application  made  within 
said  six  months ;  an  order  granted  on  an  application  made  after  expiration  of 


267 

Election — Continued, 

the  said  six  months  is  an  invalid  order  and  oan  give  no  jnriadiction  to  try  the- 
merits  of  the  petition,  which  is  then  ont  of  court.    Ritchie,  C.  J. ,  and  Gwynne,  J. , 
dissenting. 

Glengarry  Eleetion  Case,  Pnrcell  v.  Kennedy.— ziv.  458. 

[Application  was  made  to  the  Judicial  Committee  for  leave  to  appeal  in 
this  case,  but  the  Judicial  Committee  refused  to  entertain  the  appeal.    See- 
69  L.  J.  279 ;  4  Times  L.  B.  664] . 

28.  Service  of  election  petition — Defective — R.  S,  C.  c,  9,  a.  11 — 

Art,  67^  C.  C.  P. — PreLiminary  objections. 

The  service  of  an  election  petition  made  in  the  province  of  Quebec,  at  the 
defendant's  law  office,  situated  on  the  ground  floor  of  his  residence  and  having 
a  separate  entrance,  by  delivering  a  copy  thereof  to  the  defendant's  law  part- 
ner who  was  not  a  member  of,  nor  resident  with,  the  defendant's  family,  is  not 
a  service  within  s.  11,  c.  9,  R.  S.  C,  and  Art.  57,  C.  C.  P.,  and  a  preliminary 
objection,  setting  up  such  defective  service  was  maintained  and  the  election 
petition  dismissed.     Gwynne,  J.,  dissenting. 

Montmagny  Eleetion  Gate,  Ghoqnette  v.  Laberge.— zv.  1.- 

29.  Cormrven/^TTvent  of  trial — Order  of  judge  staying  'proceedings 

dv/ring  the  session  of  Parliament — Power  to  adjourn — 
Recrirainatory  charges — R,  8.  (7.  c,  9,  s.  31,  s-s.  4,  ss.  32, 33, 
S'9.  2,  and  ss,  35  &  42 — Bribery  by  agent 

After  the  trial  of  an  election  petition  has  been  commenced,  the  trial  judge 
may  adjourn  the  case  from  time  to  time,  as  to  him  seems  convenient. 

Where  the  proceedings  for  the  commencement  of  the  trial  have  been 
stayed  during  a  session  of  parliament  by  an  order  of.  a  judge,  and  a  day  has 
been  fixed  for  the  trial  within  the  statutory  period  of  six  months  as  so 
extended,  on  which  day  the  petitioners  proceeded  with  their  enquite  and 
examined  two  witnesses  after  which  the  hearing  was  adjourned  to  a  day 
beyond  the  statutory  period  as  so  extended  to  allow  the  petitioners  to  file 
another  bill  of  particulars,  those  already  filed  having  been  declared  insufficient.. 

Held)  there  was  sufficient  commencement  of  the  trial  within  the  proper 
time  and  the  future  proceedings  were  valid  under  section  82  of  The  Contro- 
verted Elections  Act,  R.  S.  C.  c.  9. 

In  an  election  petition  claiming  the  seat  for  the  defeated  candidate,  recrim^ 
inatory  charges  were  brought  against  the  defeated  candidate  and  the  trial 
judge,  after  having  found  that  the  election  of  the  sitting  member  should  be  set 
aside  for  corrupt  practices,  fixed  a  day  for  the  evidence  upon  the  recriminatory 
charges.  Thereupon  the  petitioners  withdrew  the  claim  to  the  seat,  and  the 
judge  gave  judgment  avoiding  the  election. 

Held,  that  section  42  of  chapter  9,  R.  S.  C,  no  longer;  applied,  and  th» 
judge  was  right  in  refusing  to  proceed  upon  the  recriminatory  charges. 
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Per  Gwynne,  J.,  thikt  it  would  have  been  oompetent  for  the  trUl  judge  to 
have  received  evidence  on  the  recriminatory  charges,  but  his  refusal  to  do  so 
was  not  a  sufficient  ground  for  reversing  the  judgment  avoiding  the  election. 

JoUette  Election  Case,  Onilbault  v.  DMiert.— zv.  458. 

30.  Scrutineer y  agency  of — Wilfully  inducing  a  voter  to  take  false 

oath — Corrupt  practice— Qualification  of  voters — Farmers* 
sons— Oath  T—R  S,  C,  c,  8,  ss,  90  &  91,  and  ss  ^1  &  46— 
Ballot  papers  rejected — Finding  of  trial  judge. 

A  scrutineer  appointed  for  a  polling  place  ac  an  election  under  the  written 
authority  of  a  candidate  is  an  agent  for  whose  illegal  acts  at  the  polling  place 
the  candidate  will  be  answerable. 

The  insisting  by  such  scrutineer  of  the  taking  of  the  farmer's  son's  oath 
T  by  a  hesitating  voter  whose  vote  is  objected  to  and  who  is  registered  on  the 
list  as  a  farmer's  son  and  not  as  owner,  when,  as  a  matter  of  fact,  the  voter's 
father  had  died  previous  to  the  final  revision  of  the  list  leaving  the  son  owner 
of  the  property,  is  a  wilful  inducing  or  endeavouring  to  induce  the  voter  to  take 
a  false  oath,  so  as  to  amount  to  a  corrupt  practice  within  ss.  90  dr  91  of  c.  8 
R.  S.  C,  and  such  corrupt  practice  will  avoid  the  election  under  s.  93.  Strong 
and  G Wynne,  JJ.,  dissenting. 

Per  Strong,  J. :  That  reading  section  41  in  conjunction  with  section  45^ 
s-s.  2,  and  the  oath  T  in  schedule  A  of  c.  8,  R.  S.  C. ;  an  enquiry  on 
a  scrutiny  as  to  the  qualification  of  a  farmer's  son  at  the  time  of  voting  is 
admissible,  and  if  it  is  shown  that  a  larger  number  of  unqualified  farmer's  sons 
votes  than  the  majority  were  admitted  the  election  will  be  void.  (Taschereau, 
J.,  contra,) 

2.  Secrecy  of  the  ballot  is  an  absolute  rule  of  public  policy,  and  it  cannot 
be  waived.    S.  71,  c.  9,  R,  S.  C. 

On  this  appeal,  certain  ballot  papers  being  objected  to.  *    ~ 

Held,  that  it  will  require  a  clear  case  to  reverse  the  decision  of  the  trial 
judge  who  has  found  as  a  question  of  fact  whether  there  was  or  was  not 
evidence  that  the  slight  pencil  marks  or  dots  objected  to  had  been  made 
designedly  by  the  voter. 

Also,  that  where  the  x  is  not  unmistakably  above  or  below  the  line  sepa- 
rating the  names  of  the  candidates  the  ballot  is  bad. 

Haldimand  Election  Case,  Walih  y.  MoBtagae.^-xv.  496. 

31.  Bribery  by  agent — Proof  of  agency — Proof  by  conduct 

An  election  petition  charcjed  that  H.,  an  agent  of  the  candidate  whose 
election  was  attacked,  cDrruptly  offered  and  paid  35  to  induce  a  voter  to  refrain 
from  voting.  The  evidence  showed  that  H.  was  in  the  habit  of  assisting  this 
particular  voter,  and  that  being  told  by  the  voter  that  he  contemplated  going 
away  from  home  on  a  visit  a  few  days  bdfore  the  election,  and  being  away  on 
election  day,  H.  promised  him  |5  towards  paying  his  expenses.    Shortly  after 
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Uie  voter  went  to  the  honse  of  H.  to  borrow  a  coat  for  his  jonrney,  and  H.'e 
brother  gave  him  |5.     He  went  away  and  was  absent  on  election  day. 

Held,  that  the  offer  and  payment  of  the  $5  formed  one  transaction  and 
constituted  a  corrupt  practice  under  the  Election  Act. 

At  the  election  in  question  there  was  no  formal  organization  of  the  party 
supporting  the  appellant.  The  county  reform  association  had  been  disbanded 
and  the  minutes,  regularly  kept  since  1882.  destroyed,  as  were  the  rough  minutes 
of  every  meeting  of  a  convention  of  the  party  held  since  that  date.  In  lieu  of 
local  committees  vice-presidents  were  appointed  |Dr  the  respective  townships, 
and  on  the  approach  of  a  contest  the  vice-presidents  called  a  meeting  of  the 
county  association,  composed  of  all  reformers  in  the  riding,  to  go  over  the  lists 
and  do  all  the  neoessary  work  of  the  election.  The  evidence  of  H.'s  agency 
relied  on  by  the  petitioner  was,  that  he  had  always  been  a  reformer,  had  been 
active  for  two  elections,  had  attended  one  important  committee  meeting  and 
been  recognized  by  the  vice-president  of  his  township  as  an  active  supporter  of 
the  appellant,  and  that  he  acted  as  scrutineer  at  the  polls  in  the  election  in 
question.  The  trial  judge  held  that  all  these  elements  combined,  in  view  of 
the  state  of  affairs  regarding  organization,  were  sufiBcient  to  constitute  H.  an 
agent  of  the  appellant.     On  appeal  to  the  Supreme  Court  of  Canada, 

Held,  Bitchie,  C.J.,  dissenting,  and  Taschereau,  J.,  hesitating,  that  the 
circumstances  proved  justified  the  trial  judge  in  holding  the  agency  of  H. 
established. 

Haldimand  Election  Caie,  Colter  y.  GleniL— xvii.  170. 

32.  Provincial  election — Fund  for — Contract  relating  to — Promis- 

sory note— 38  V,  c.  7,  s,  266  (Q.)—R.  S,  Q.  Art  425. 

In  an  action  on  a  promissory  note  the  evidence  showed  that  its  proceeds 
were  given  to  an  election  agent  to  be  used  as  a  portion  of  an  election  fund  con- 
trolled by  the  maker. 

Held,  that  the  transaction  was  illegal  under  38  V.  c.  7,  s.  266  (Q.)  (now 
R.  S.  Q.,  Art.  425)  which  makes  void  any  contract,  promise  or  understanding 
in  any  way  relating  to  an  election  under  that  Act,  and  the  plaintiff  could  not 
recover. 

Daniereau  v.  St.  Lonii.— xviii.  587. 

33.  Election  petition — Preliminary  objections — Service  at  domi- 

cile— i2.  S,  C.  c,  9,  s.  10. 

Held,  that  leaving  a  copy  of  an  election  petition  and  accompanying 
documents  at  the  residence  of  the  respondent  with  an  adult  member  of  his 
household  during  the  five  days  after  the  presentation  of  the  same  is  a 
sufficient  service  under  section  10  of  the  Dominion  Controverted  Elections 
Act  even  though  the  papers  served  do  not  come  into  the  possession  or  within 
the  knowledge  of  the  respondent.     {See  now  54-55  Y.  c.  20,  s.  8.) 

Klnf  I  (N.  8.)  Eleotlon  Cmo,  Borden  t.  Berteanx.— ziz.  526. 
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34.  Election  petition  —  Appeal  —  Dissolution  of  Parliament — 
Retv/m  of  deposit 

In  the  interval  between  the  taking  of  an  appeal  from  a  decision  delivered 
on  the  8th  November,  1890,  in  a  controverted  election  petition  and  the 
February  sittings  (1891)  of  the  Supreme  Court  of  Canada,  parliament  was 
dissolved,  and  by  the  effect  of  the  dissolution  the  petition  dropped.  The 
respondent,  subsequently,  in  order  to  have  the  costs  that  were  awarded  to  him 
at  the  trial  taxed  and  paid  out  of  the  money  deposited  in  the  court  below  by 
the  petitioner  as  security  for  costs,  moved  before  a  judge  of  the  Supreme  Court 
in  chambers  (the  full  court  ha  zing  referred  the  motion  to  a  judge  in  chambers) 
to  have  the  appeal  dismissed  for  want  of  prosecution,  or  to  have  the  record 
remitted  to  the  court  below.  The  petitioner  asserted  his  right  to  have  his 
deposit  returned  to  him. 

Held,  per  Patterson,  J.,  that  the  final  determination  of  the  right  to  costs 
being  kept  in  suspense  by  the  appeal  the  motion  should  be  refused. 

Held,  also,  that  inasmuch  as  the  money  deposited  in  the  court  below  ought 
to  be  disposed  of  by  an  order  of  that  court,  the  registrar  of  this  court  should 
certify  to  the  court  below  that  the  appeal  was  not  heard,  and  that  the  petition 
dropped  by  reason  of  the  dissolution  of  Parliament  on  the  2nd  February,  1891. 

Halton  Eleetimi  Case,  Lnih  v.  Wftldle.— xix.  557. 

[In  this  case  the  court  below,  having  refused  to  pay  out  the  money 
deposited  to  the  petitioner  on  his  application,  he  moved  before  the  Supreme 
Court  and  obtained  from  that  court,  upon  its  being  shown  that  the  order  made 
by  Mr.  Justice  Patterson  had  not  been  appealed  from,  a  declaration  that  he 
was  entitled  to  the  repayment  to  him  of  the  money  deposited,  both  as  security 
for  coats  of  petition  and  as  security  for  costs  of  appeal. — 15th  March.  *9S.] 

55.  Election  petition — Preliminary  objections — R.  S,  C.  c.  9,  s,  63 — 
English  general  rules — Copy  of  petition — R.  8.  C.  c.  S,  s,  9  (h) 
— Description  and  occupation  of  petitioneT, 

Held,  affirming  the  judgment  of  the  court  below,  that  the  judges  of  the 
court  in  Manitoba  not  having  made  rules  for  the  practice  and  procedure  in 
controverted  elections  the  English  rules  of  Michaelmas  Term,  1868,  were  in 
force  (R.  S.  C.  c.  9,  8.%d),  and  that  under  rule  1  of  the  said  English  rules  the 
petitioner,  when  filing  an  election  petition,  is  bound  to  leave  a  copy  with  the 
clerk  of  the  court  to  be  sent  to  the  returning  officer,  and  that  his  failure  to  do 
80  is  the  subject  of  a  substantial  preliminary  objection  and  fatal  to  the  petition' 
Strong  and  Gwynne,  JJ.,  dissenting. 

Held  further,  reversing  the  judgment  of  the  court  below,  that  the  omission 
to  set  out  in  the  petition  the  residence,  address  and  occupation  of  the  petitioner 
is  a  mere  objection  to  the  form  which  can  be  remedied  by  amendment,  and  is 
therefore  not  fatal. 

LItgar  Eleotion  Case,  Colllni  y.  Roii.—zz.  1. 
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^6.  Election  appeal — PreLvminary  objections — Status  of  petitioner 
— Onus  Probandi — Cov/rt  equally  divided — Effect  of. 

By  preliminary  objeotions  io  an  election  petition  the  respondent  claimed 
the  petition  shonld  be  dismiBsed  becanee  the  aaid  petitioner  had  no  right  to 
Tote  at  said  election.  On  the  day  fixed  for  proof  and  hearing  of  the  prelim- 
inary objections  the  petitioner  adduced  no  proof  and  the  respondent  declared 
that  he  had  no  evidence  and  the  preliminary  objections  were  dismissed. 

Held,  per  Sir  W.  J.  Bitchie,  C.J.,  and  Tascherean  and  Patterson,  JJ.,  that 
the  onus  probandi  was  upon  the  petitioner  to  establish  his  status,  and  that  the 
appeal  should  be  allowed  and  the  election  petition  dismissed. 

Per  Strong,  J.,  that  the  onus  probandi  was  upon  the  petitioner,  but  in  view 
of  the  established  jurisprudence  the  appeal  should  be  allowed  without  costs. 

Fournier  and  Gwynne,  JJ.,  eontrat  were  of  opinion  that  the  onus  probandi 
was  on  the  respondent.  The  Megantic  Election  Case  (8  Can.  S.  C.  B.  169) 
discussed. 

When  the  Supreme  Court  of  Canada  in  a  case  in  appeal  is  equally  divided 
so  that  the  decision  appealed  against  stands  unreversed  the  result  of  the  case 
in  the  Supreme  Court  affects  the  actual  parties  to  the  litigation  only  and  the 
court,  when  a  similar  case  is  brought  before  it,  is  not  bound  by  the  result  of 
the  previous  case. 

[See  ifrfra,  40.] 

Stanstead  Election  Case,  Rider  y.  Snow.— xz.  12. 

37.  Election  petition — Preliminary  objections — Personal  service 
at  Ottawa — Security — Receipt — 2J.  S,  C.  c.  S,  ss,  8  &  9,  s-s,  (e) 
&  (g)  and  s,  10. 

In  Prince  Edward  Island  two  members  are  returned  for  the  electoral 
district  of  Queen's  County.  With  an  election  petition  against  the  return  of 
the  two  sitting  members  the  petitioner  deposited  the  sum  of  92,000  with  the 
deputy  prothonotary  of  the  court,  and  in  the  notice  of  presentation  of  petition 
and  deposit  of  security  he  stated  that  he  had  given  security  to  the  amount  of 
one  thousand  dollars  for  each  respondent,  "  in  all,  two  thousand  dollars,"  duly 
deposited  with  the  prothonotary,  as  required  by  statute.  The  receipt  was 
signed  by  W.  A.  Weeks,  the  deputy  prothonotary  appointed  by  the  judges,  and 
acknowledged  the  receipt  of  92,000,  without  stating  that  91,000  was  deposited 
as  security  for  each  respondent.  The  petition  was  served  personally  on  the 
respondents  at  Ottawa.- 

Heldf  1st.  That  personal  service  of  an  election  petition  at  Ottawa  without 
an  order  of  the  court  is  good  service  under  section  10  of  The  Controverted 
Elections  Act. 

2nd.  That  there  being  at  the  time  of  the  presentation  of  the  petition 
security  to  the  amount  of  91*000  for  the  costs  for  each  respondent  the  security 
given  was  sufficient.    S.  8  dk  s.  9,  s-a.  (e)  c.  9,  B.  S.  C. 
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8rd.  That  the  payment  of  the  money  to  the  deputy  prothonotary  of  the 
court  at  Gharlottetown  was  a  valid  payment.    S.  9,  s-s.  {0)  0.  9,  R.  S.  G. 

Qneen'i  Coanty,  Daviei  y.  Henneuy,  and  Prinoe  County,  Perry  v. 
Cameron  (P.E.I.)  Election  Casei.  — zz.  26. 

38.  Election  petition — Re-aervice  of^ Order  granting  extension  of 

time — Prelinii'iiary  directions — R,  S,  C.  c,  9,  s,  10 — Descrip* 
tion  of  petitioner. 

On  the  15th  of  April,  1891,  the  petitioner  omitted  to  serve  on  the  appellant 
with  the  election  petition  in  this  case  a  copy  of  the  deposit  receipt,  but  on  the 
20th  April  applied  to  a  judge  to  extend  the  time  for  service  that  he  might  cure 
the  omission.  An  order  extending  the  time,  subsequently  affirmed  on  appeal 
by  the  Court  of  Appeal  for  Ontario  was  made  and  the  petition  was  re-served 
accordingly  with  all  the  other  papers  prescribed  by  the  statute.  Before  the 
order  extending  the  time  had  been  drawn  up  the  respondent  had  filed  prelim- 
inary objections  and  by  leave  contained  in  the  order  he  filed  further 
preliminary  objections  after  the  re-service.  The  new  list  of  objections 
included  those  made  in  the  first  instance,  and  also  an  objection  to  the  power  or 
jurisdiction  of  the  Court  of  Appeal,  or  a  judge  thereof,  to  extend  the  time  for 
service  of  the  petition  beyond  the  five  days  preacribed  by  the  Act. 

Held,  that  the  order  was  a  perfectly  valid  and  good  order,  and  that  the 
re- service  made  thereunder  was  a  proper  and  regular  service.  B.  S.  C.  c.  9, 
8.  10. 

The  petition  in  this  case  simply  stated  that  it  was  the  petition  of  Angus 
Chisholm,  of  the  township  of  Lochiel,  in  the  county  of  Glengarry,  without 
describing  his  occupation,  and  it  was  shown  by  affidavit  that  there  are  two 
or  three  other  persons  of  that  name  on  the  voters'  list  for  that  township. 

Held,  affirming  the  judgment  of  the  court,  below,  that  the  petition  should 
not  be  dismissed  for  the  want  of  a  more  particular  description  of  the  peti- 
tioner. 

Glengarry  Election  Case,  McLennan  y.  Chiiholm.— xx.  38. 

39.  Election  petitions — Prelimhiary  objections — Service  of  peti- 

tions— Security — 2J.  S.  G.  c.  9,  s,  10,  and  s,  9  (e)  &  (gX 

Appeals  from  the  decisions  of  the  courts  below  dismissing  preliminary 
objections  to  the  election  petitions  presented  against  the  appellants. 

The  questions  raised  on  these  appeals  were :  1st.  Whether  a  personal  ser- 
vice on  the  respondent  at  Ottawa  without  or  with  an  order  of  the  court  at 
Halifax,  or  at  his  domicile  is  a  good  service.  2nd.  Whether  the  payment  of 
the  security  required  by  R.  S.  C.  c.  9,  s.  9  (e),  into  the  hands  of  a  person  who 
was  discharging  the  duties  of  and  acting  for  the  prothonotary  at  Halifax,  and 
a  receipt  signed  by  said  person  in  the  prothonotary 's  name,  section  9  (^),  were 
valid. 

The  Court,  followihg  the  conclusion  arrived  at  in  the  King's  County 
(N.  S.),  19  C*  S.  C.  R.  52G,  and  Queen»s  County  (P.  E.  I.),  Election  Oases, 
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20  G.  S.  C.  B.  26,  held  the  service  and  payment  of  security  valid  and  a  sub- 
stantial compliance  with  the  requirements  of  the  statute. 

Appeals  dismissed  with  costs. 

Present:— Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Fonrnier,  Taschereau, 
Gwynne  and  Patterson,  JJ. 

Shelbume  (N. S.)*  White  v.  Greenwood;  Annapolis  (N.  8.),  Mllli  t.  Ray ; 

,  Lonenborg  (N.  B.))  Kaulbaoh  v.  Eiienhaner;   Antigonith  (N.  S.)* 

Thompion  v.  MoOilliYray ;  Picton  (N.  B.))  Tupper  v.  MeColl;  and 

InYernesi  (N.  S.))  McDonald  y«  Cameron.  — xx.  169. 

40.  Election  petition — Status  of  petitioner — Onus  probavdi. 

The  petition  was  served  upon  the  appellant  on  the  12th  of  May,  1891,  and 
on  the  16th  May  the  appellant  filed  preliminary  objections,  the  first  being  as 
to  the  status  of  the  petitioners.  When  the  parties  were  heard  upon  the  merits 
of  the  preliminary  objections  no  evidence  was  given  as  to  the  status  of  the 
petitioners  and  the  court  dismissed  the  objections.  On  appeal  to  the  Supreme 
Court. 

Held,  reversing  the  judgment  of  the  court  below,  Gwynne,  J.,  dissenting, 
that  the  onus  was  on  the  petitioners  to  prove  their  status  as  voters.  The 
Stan$tead  Case,  20  Can.  S.  C.  R.  12,  followed. 

Belleehasse  Election  Case,  Amyot  y.  Labrecque.— zx.  181. 

41.  Election  petition — Preliminary  exammution  of  respondent — 

Order  to  postpone  until  after  session — Effect  of — Six  months' 
limit— R.  S.  a  c.  S,  ss.  U  &  32. 

On  the  23rd  April,  1891,  after  the  petition  in  this  case  was  at  issue,  the 
petitioners  moved  to  have  the  respondent  examined  prior  to  the  trial  so  that  he 
might  use  the  deposition  upon  the  trial.  The  respondent  moved  to  postpone 
such  examination  until  after  the  session,  on  the  ground  that  being  attorney  in 
his  own  case  it  would  not  "  be  possible  for  him  to  appear,  answer  the  interroga- 
tories and  attend  to  the  case  in  which  his  presence  was  necessary  before  the 
closing  of  the  session."  This  motion  was  supported  by  an  affidavit  of  the 
respondent  stating  that  it  would  be  "  absolutely  necessary  for  him  to  be  con- 
stantly in  court  to  attend  to  the  present  election  trial* '  and  that  it  was  not 
possible  **  for  him  to  attend  to  the  present  case  for  which  his  presence  is 
necessary  before  the  closing  of  the  session,'*  and  the  court  ordered  the 
respondent  not  to  appear  until  after  the  session  of  Parliament.  Immediately 
after  the  session  was  over,  on  the  1st  October,  1891,  an  application  was  made 
to  fix  a  day  for  the  trial,  and  it  was  fixed  for  the  10th  of  December,  1891,  and 
the  respondent  was  examined  in  the  interval.  On  the  10th  of  December  the 
respondent  objected  to  the  jurisdiction  of  the  court  on  the  ground  that  the  trial 
had  not  commenced  within  six  months  following  the  filing  of  the  petition  and 
the  objection  was  maintained. 

Held,  reversing)  the  judgment  of  the  court  below,  that  the  order  was  in 
•effect  an  enlargement  of  the  time  for  the  commencement  of  the  trial  until 

CAS.  DIG. — 18 
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after  the  Besaion  of  Parliament  and,  therefore,  in  the  computation  of  time  for 
the  oommenoement  of  the  trial  the  time  occupied  by  the  session  of  Parliament 
should  not  be  included.    R.  8.  G.  o.  9,  s.  82. 

lApraivie  Election  OaM,  Oibeaolt  t.  Pelietier.— xx.  185. 

42.  Election  petition — Preliminary  6bjection8 — Deposit  of  secvurity 

RS,p.c.9,8.9(f), 

The  preliminary  objection  in  the  case  was  that  the  security  and  deposit 
receipt  were  illegal,  null  and  void,  the  written  receipt  signed  by  the  prothono- 
tary  of  the  court  being  as  follows  : — "  That  the  security  required  by  law  had 
been  giv^  on  behalf  of  the  petitioners  by  a  sum  of  tl.OOO  in  a  Pominion  note, 
to  wit,  1^  bank  note  of  91,000  (Dominion  of  Canada)  bearing  the  number  2914, 
deposited  in  our  hands  by  the  said  petitioners,  constituting  a  legal  tender  under 
the  statute  of  the  Dominion  of  Canada  now  in  force."  The  deposit  was  in  fact 
a  Dominion  note  of  91,000. 

H^lit  affirming  the  judgment  of  the  court  below,  that  the  deposit  and 
receipt  complied  sufficiently  with  section  9  (/)  of  the  Dominion  Controverted 
Elections  Act. 

Irgenteuil  Election  QasCf  Christie  y.  Moirison.— xx.  194. 

43.  Election  petition — Statiua  of  petitioner — When  to  be  determined 

—R  8.  a  c.  9,  88. 12  &  13. 

In  this  case  the  respondent,  by  preliminary  objection,  objected  to  the  status 
of  tbe  petitioner,  and  the  case  being  at  issue  copies  of  the  voters'  lists  for  said 
electoral  district  were  tiled  but  no  other  evidence  offered,  and  the  court  set 
aside  the  preliminary  objection  **  without  prejudice  to  the  right  of  the  respon- 
dent if  so  advised  to  raise  the  same  objection  at  the  trial  of  the  petition."  No 
appeal  was  taken  from  this  decision  and  the  case  went  to  trial,  where  the  objec- 
tion was  renewed  but  was  overruled  by  the  trial  judges  who  held  that  they  had 
no  right  to  entertain  iti  and  on  the  merits  they  allowed  the  petition  and  voided 
the  election.  Thereupon  the  appellant  appealed  to  the  Supreme  Court  of 
Canada  on  the  ground  that  the  onus  was  on  the  respondents  to  prove  their 
status,  and  that  their  status  had  not  been  proved. 

Held,  affirming  the  judgment  of  the  court  below  that  the  objection  raising 
the  question  of  the  qualification  of  the  petitioner  was  properly  raised  by  pre- 
liminary objection  and  disposed  of,  and  the  judges  at  the  trial  had  no  jurisdic- 
tion to  entertain  such  objection.    R.  S.  C.  c.  9,  ss.  12  &  IS. 

Pretcott  Election  Case,  Proolz  y.  Fratep.<-xx.  196. 

44.  Dominion  Controverted  Elections  Act — Appeal — Evidence —    . 

Reversal — Loan  for  travelling  expenses — Proof  of  corrupt 

intent — R,  8.  C,  c,  8,  ss.  88,  91 ;  s.  84  (a)  (e) — Free  railway 

tickets. 

G.,  a  voter  and  supporter  of  the  respondent,  holding  a  free  railway  ticket 
to  go  to  Listowei  to  vote  and  wanting  two  dollars  for  his  expenses  while  away 
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from  home,  asked  for  the  loan  of  the  money  from  W.,  a  bar-tender  and  friend. 
W.  not  having  the  money  at  the  time  applied  to  8.,  ftn  agent  of  the  respondent, 
who  waa  present  in  the  room,  for  bhe  money,  telling  him  he  wanted  it  to  lend 
to  G.,  to  enable  him  to  go  to  Xiistowel  to  vote.  S.,  the  agent,  lent  the  money 
to  W.,  who  handed  it  over  to  G.  W.  returned  the  two  dollars  to  8.  the  day 
before  the  trial.  The  judges  at  the  election  trial  held  that  it  was  a  bona  fide 
loan  by  S.  to  W.    On  appeal  to  the  8apreme  Court  of  Canada : 

Held,  reversing  the  judgment  of  the  court  below,  that  as  the  decision  of 
the  trial  judges  depended  on  the  inference  drawn  from  the  evidence  their 
decision  could  be  reviewed  in  appeal,  and  that  the  proper  inference  to  be 
drawn  from  the  undisputed  facts  in  the  present  case  was  that  the  loan  by  S. 
to  W.  was  a  mere*  colourable  transaction  by  8.  to  pay  the  travelling  expenses 
of  G.  within  the  provisions  of  section  88  of  The  Dominion  Elections  Act  and  a 
corrupt  practice  sufficient  to  avoid  the  election  under  section  91  of  the  said 
Act. 

Strong,  J.,  disseiiting,  was  of  opinion  that  there  was  no  evidence  that  the 
loan  of  the  two  dollars  was  made  to  G.  with  the  corrupt  intent  of  inducing  him 
to  vote  for  the  respondent. 

Patterson,  J.,  dissenting  on  the  ground  that  as  the  decision  of  the  court 
below  depended  on  the  credibility  of  the  witnesses  it  ought  not  to  be  interfered 
with. 

Per  Strong  and  Patterson,  JJ.,  afi&rming  the  judgment  of  the  court  below, 
that  upon  the  evidence,  which  is  reviewed  in  the  judgments,  the  Grand  Trunk 
Bailway  tickets  issued  at  Toronto  and  Stratford  for  the  transportation  of 
voters  by  rail  to  the  polls  in  this  case  were  free  tickets,  and  that  as  the  free 
tickets  had  been  given  to  voters  who  were  well  known  supporters  of  the 
respondent  prepared  to  vote  for  him  and  for  him  alone,  if  they  voted  at  aU,  it 
did  not  amount  to  paying  the  travelling  expenses  of  voters  within  the  meaning 
of  section  88  of  The  Dominion  Elections  Act.  Berthier  Election  Case,  9  Can . 
S.  C.  R.  102,  followed. 

North  Perth  Eleetion  Oase,  Campbell  y.  GrieYe.— xx.  331. 

45.  Election — Promise  to  procure  employTuent  by  candidate — 
Corrupt  practice — Finding  of  the  trial  jvdges — K  S.  G. 
c.  8,  8.  84  (6). 

On  a  charge  by  the  petitioner  that  the  appellant  had  been  guilty  per- 
sonally of  a  corrupt  practice  by  promising  to  a  voter  W.  to  endeavour  to 
procure  him  a  situation  in  order  to  induce  him  to  vote,  and  that  such  promise 
was  subsequently  carried  into  effect,  the  trial  judges  held  on  the  evidence 
that  the  charge  had  been  proved.  The  promise  was  charged  as  having  been 
made  in  the  township  of  Thorold  on  the  28th  February,  1891.  At  the  trial 
it  was  proved  that  W.  some  time  before  the  tried  made  a  declaration  upon 
which  the  charge  was  based,  at  the  instance  of  the  solicitor  for  the  petitioner, 
and  had  got  for  such  declaration  employment  in  Montreal  from  the  C.  P. 
R.  Co.  until  the  trial  took  place,  and  W.  swore  that  the  promise  had  been 
made  on  the  17th  February.    G.,  the  appellant,  although  denying  the  charge. 


276 

Election — Continued, 

admitted  in  his  examination  that  he  intimated  to  W.  that  he  would  aesiet 
him,  and  there  was  evidence  that  after  the  election  G.  wrote  to  W.  and  did 
endeayoor  to  procure  him  the  situation,  hut  the  letters  were  not  put  in 
evidence,  having  heen  destroyed  by  W.  at  the  request  of  the  appellant. 

Held,  affirming  the  judgment  of  the  court  below,  that  as  the  evidence  of 
W.  was  in  part  corroborated  by  the  evidence  of  the  appellant,  the  conclusion 
arrived  at  by  the  trial  judges  ^as  not  wrong,  still  less  so  entirely  erroneous  as 
to  justify  the  court  as  an  appellate  tribunal  in  reversing  the  decision  of  the 
court  below  on  the  questions  of  fact  involved. 

Welland  Eleotlon  Gatef  Oermui  y.  Rothery.~xx.  376. 

46.  Election  petition — Judgment — R.  S.  G.  c.  9,  8.  43 — Enlarge- 

'inent  of  ti/me  for  coniTnencement  of  trial — iJ.  S.  C.  c.  9,  8.  33 
— Notice  of  trial — ShoHhand  writer's  notes  —  Appeal  — 
R  &  C,  c.  9,  «.  60  (6). 

In  the  Pontiac  Election  Case  the  judgment  appealed  from  did  not  contain 
any  special  findings  of  fact  or  any  statement  that  any  of  the  charges  men- 
tioned in  the  particulars  were  found  proved,  but  etated  generally  that  corrupt 
acts  had  been  committed  by  the  respondent's  agents  without  his  knowledge, 
and  declared  that  he  had  not  been  duly  elected  and  that  the  election  was  void. 
On  an  appeal  to  the  Supreme  Court  on  the  ground  that  the  judgment  was  too 
general  and  vague : 

Held,  that  the  general  finding  that  corrupt  acts  had  been  proved  was  a 
sufficient  compliance  with  the  terms  of  the  statute  B.  6.  C.  c.  9,  s.  48. 

On  the  10th  October,  1891,  the  judge  in  this  case  within  six  months  after 
the  filing  of  the  election  petition  by  order  enlarged  the  time  for  the  com- 
mencement of  the  trial  to  the  4th  November,  the  six  months  expiring  on  the 
18th  October.  On  the  19th  October  another  order  was  made  by  the  judge 
fixing  t]ie  date  of  the  trial  for  the  4th  November,  1891,  and  fourteen  clear  days* 
notice  of  trial  was  given.  The  respondent  objected  to  the  jurisdiction  of  the 
court. 

Held,  that  the  orders  made  were  valid.     Bs.  31,  33,  o.  9,  B.  S.  C. 

Held,  also,  1.  That  the  objection  to  the  sufficiency  of  the  notice  of  trial 
given  in  the  case  under  s.  81  of  c.  9,  B.  S.  C.  was  not  an  objection  which  could 
be  relied  on  in  an  appeal  under  s.  50  (6)  of  c.  9,  B.  S.  C. 

2.  That  evidence  taken  by  a  shorthand  writer,  not  an  official  stenographer 
of  the  court  but  who  has  been  sworn  and  appointed  by  the  judge,  need  not  be 
read  over  to  witnesses  when  extended. 

Pontiac  Election  Case,  Murray  y.  Lyon.— xx.  626. 

47.  Election  petition — Judgment  voiding  election — Trial — Com- 

mencent  of — Six  months — Consent  to  reversal  of  judgment 
—R.  8.  C.  c.  J35, 8.  62. 

Appeals  from  the  judgments  of  the  Superior  Court  for  Lower  Canada. 

In  these  two  cases  the  tiials  were  commenced  on  the  22Dd  day  of  Decem- 
ber, 1891,  more  than  six  months  after  the  filing  of  the  petition,  and  subject  to 
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the  objection  taken  by  the  respondents  that  the  court  had  no  jnrisdictionf  more 
than  six  months  having  elapsed  since  the  filing  of  the  petition  and  no  order 
made  enlarging  the  time  for  the  commencement  of  the  trial ;  the  respondents 
consented  that  their  elections  be  voided  by  reason  of  corrupt  acts  committed 
by  their  agents  without  their  knowledge. 

On  appeal  to  the  Supreme  Court  upon  the  question  of  jurisdiction  the 
petitioner's  counsel  signed  and  filed  a  consent  to  the  reversal  of  the  judgment 
appealed  from  without  costs,  admitting  that  the  objection  was  well  taken. 

Upon  the  filing  of  an  affidavit  as  to  the  facts  stated  in  the  respondent's 
consent,  the  appeal  was  allowed  and  the  election  petition  dismissed  without 
costs.    B.  8.  C.  c.  135,  8.  52. 

Bagot  Eleetion  Gatef  Dapont  y.  Morin ;  RouYille  Election  Case,  Brodeup 
Y.  Charbonneaa.  — xxi.  28. 

48.  Election  appeal — Discontinuance — Effect  of — Practice — Cer- 

tificate of  registrar — New  writ 

By  a  judgment  of  the  Superior  Court  in  the  controverted  election  for  the 
electoral  district  of  L'Assomption,  the  appellant  was  unseated  for  corrupt 
practices  by  agents,  and  upon  appeal  taken  by  him  to  the  Supreme  Court  the 
case  was  inscribed  for  hearing  for  the  May  sessions,  1892.  When  the  appeal 
was  called,  no  one  appearing  for  the  appellant,  counsel  for  the  respondent 
stated  that  he  had  been  served  by  the  appellant's  solicitor  with  a  notice  of  dis- 
continuance, and  the  Supreme  Court  ordered  that  the  appeal  be  struck  off  the 
list  of  appeals. 

The  notice  of  discontinuance  having  been  filed  in  the  registrar's  office,  the 

registrar  certified  to  the  Speaker  of  the  House  of  Commons  that  by  reason  of 

such  discontinuance,  the  decision  of  the  trial  fudges  and  their  report,  were  and 

are  left  unaffected  by  the  proceedings  taken  in  the  Supreme  Court.     The 

Speaker  subsequently  issued  a  new  writ  for  the  electoral  district  of  L'Assomp- 

tion. 

L'Assomption  Election  Case,  Ganthier  y.  Brien.— xxi.  29. 

49.  Election  petition — Status  of  petitixyner — Prelimivury  objec- 

tion— Lists  of  voters — Dominion  Elections  Act,  R,  S.  C.  c.  8, 
ss.  30  (6),  31,  33,  U,  64.,  68  &  65  —  The  Electoral  Fran- 
chise Act,  K  S.  C,  c,  6,  s.  32. 

Held,  affirming  the  decision  of  Gill,  J.,  that  where  the  petitioner's  status 
in  an  election  petition  is  objected  to  by  preliminary  objection,  such  status 
should  be  established  by  the  production  of  the  voters'  list  actually  used  at  the 
election,  or  a  copy  thereof  certified  by  the  clerk  of  the  Crown  in  Chancery, 
B.  S.  C.  c.  8,  ss.  41,  58  (ft  65,  B.  S.  C.  c.  5,  s.  32,  and  the  production  at  the 
enqiUte  of  a  copy  certified  by  the  revising  officer  of  the  list  of  voters  upon 
which  his  name  appears,  but  which  has  not  been  compared  with  the  voters' 
list  actually  used  at  said  election  is  insufficient  proof.  Gwynne  and  Fatter- 
son,  JJ.,  dissentmg. 

Rioheliea  Election  Case,  Paradis  y.  Braneaa.— xzi.  168, 
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50.  Two  petitions  pending  against  appellant — Motion  to  join  both 
petitions  for  trial — Refusal  of  by  court — Election  set  aside 
on  admission  of  bribery  by  agents — Judgment  not  appeal- 
able—R  S.  C.  c.  9,  ss.  30  &  60. 

See  JURISDICTION.  110. 

Electric  Light 

Municipal  corporation — Duty  to  light  streets — Flickering  and  going 
out  of  electric  light  not  in  itself  evidence  of  negligence. 

See  MUNICIPAL  CORPORATION,  20. 

Engine  —Agreement  to  discontinue  use  of  traction  engine—^Con- 
struction  of. 

^S^e  AGREEMENT,  13. 

Engineer— Certificate  of. 

See  PETITION  OF  RIGHT,  1.  2,  8. 

RAILWAYS  AND  RAILWAY  COMPANIES,  9. 

2.    Decision  of,  binding  as  to  price. 

See  CONTRACT,  17.  63. 

And  tee  CERTIFICATE  OF  ENGINEER. 

Error — Remedy  by  writ  of — Causing  jurors  to  stand  aside — Bight 
of  crown  to  "  stand  aside"  after  perusal  of  panel — Question 
of  law  arising  at  trial— Case  reserved. 

See  CRIMINAL  APPEAL,  13. 

Escheat — Property  of  person  dying  intestate  and  without  heirs 
escheats  to  crown  for  benefit  of  province. 

See  LEGISLATURE,  6. 

Escrow. 

See  DEED,  1. 

2.  Policy  not  countersigned. 

See  INSURANCE.  LIFE,  6. 

3.  Application  for  insurance — Policy  in  hands  of  agent. 

See  INSURANCE.  MARINE,  88. 
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Estate. 

See  DISTRIBUTION  OF  ESTATE. 

Estate  Tail. 

See  WILL,  1. 

MORTGAGE,  6. 

Estoppel. 

See  DEED,  1. 

2.  Equitable — ^Adjoining  owner  of  land  allowing  a  boundary  line 

to  be  run  by  a  surveyor. 

See  BOUNDARY. 

3.  Shareholder  not  estopped  from  questioning  legality  of  issue  of 

stock. 

See  CORPORATIONS,  11. 

4.  Equitable  assignment — Oamishee  process  ^^Representation 

of  indebtedness  by  defendants. 

Plaintifi  held  a  jadgment  against  one  George  Catten,  and  Was  about  to 
sue  Ryenon  and  Moees,  whom  he  understood  to  be  Cutten's  partners.  Before 
doing  BO  he  consulted  one  of  the  defendants,  by  whom  he  was  informed  that 
there  was  a  balance  of  some  92,700  due  from  the  defendants  to  Cutten,  for  work 
performed  for  the  defendants  on  the  Western  Counties  Railway  under  a  con- 
tract, and  defendants  suggested  that  this  amount  might  be  made  available  to 
satisfy  plaintiff's  claim,  if  there  was  a  garnishee  law.  Plaintiff's  attorney,  on 
the  strength  of  this  representation,  issued  garnishee  process,  when  the  defend- 
ants pleaded  denying  that  there  was  any  debt  due. 

PreriouB  to  the  garnishee  process  being  issued,  Cutten  had  dsawn  an 
order,  requesting  defendants  to  pay  all  sums  coming  due  to  him  under  the 
engineer's  monthly  certificates  to  one  Eillam,  but  there  was  no  evidence  of 
any  indebtedness  of  Cutten  to  Eillam. 

Held^  affirming  the  judgment  of  the  Supreme  Court  of  Nova  Scotia  (2  Russ. 
A  GeMert,  199),  Strong  and  Gwynne,  JJ.,  dissenting,  that  the  defendants  were 
estopped  by  their  representation  from  denying  their  indebtedness  to  Cutten ; 
and  that  there  was  not  evidence  of  such  an  assignment  as  would  prevent  the 
attachment  from  operating  on  the  fund. 

Appeal  dismissed  with  costs. 

Bhanly  y.  Fitzrandolpb.— 28th  April,  1882. 

5.  Lands  taken  for  tailway-^Debentures  issued  by  county  for 

damaores  awarded. 

See  JURISDICTION,  23. 
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6.  When  possession  of  land  fraudulently  obtained  through  a  ten- 

ant,  the  possessor  cannot  dispute  landlord  s  title. 

See  POSSESSION,  5. 

7.  Improper  construction  of  municipal  drain— Action  by  ratepayer 

who  has  been  a  contractor — Acceptance  of  surplus  money. 

See  CORPORATIONS,  34, 

8.  Trespass — Title  to  land — Boundary — Eaaement — Agreement  at 

trial  to  try  question  of  boundary  only. 

See  BOUNDARY,  4. 

9.  Action  against  sheriff — Abandonment  of  seizure — Return  to 

writ  that  goods  seized. 

See  SHERIFF,  9. 

10.  Petition  of  Right  Act,  1876,  a.  7 — Statute  of  Limitations — 

3;^  Hen.  VIII.  c.  9 — Rideau  Canal  Act,  8  Geo.  IV.  c.  1 — 
6  Wm.  IV.  c.  16—7  V.  c.  11,  a.  29—9  V.  c.  4:2— Deed— Con- 
stmction  of 

Under  the  provisions  of  8  Geo.  IV.  c.  I,  generally  known  as  The  Rideau 
Canal  Aot,  Lt.-Col.  By,  who  was  employed  to  superintend  the  work  of  makinf;; 
said  canal,  set  oat  and  ascertained  110  acres  or  thereabouts,  part  of  600  acres  or 
thereabouts  theretofore  granted  to  one  G-race  McQueen  as  necessary  for  making, 
and  completing  said  canal,  but  only  some  20  acres  were  actually  used  for  canal 
purposes.  Grace  McQueen  died  intestate  leaving  Alexander  McQueen,  her 
husband,  and  William  McQueen,  her  eldest  son  and  heir-at-law,  her  surviving. 
After  her  death  on  the  81st  January,  1S32,  Alexander  McQueen  released  to 
William  McQueen  all  his  interest  in  the  said  lands,  and  by  deed  of  6th  Feb., 
1832,  the  said  William  McQueen  conveyed  the  whole  of  the  lands  originally 
granted  to  Grace  McQueen  to  said  Lt.-Col.  By,  in  fee  for  £1,200.  The  appel- 
lant, the  heir-at-law  of  William  McQueen,  by  her  petition  of  right,  sought  to 
recover  from  the  Crown  90  acre's  of  the  land  originally  taken  by  Col.  By,  but 
not  used  for  the  purposes  of  the  canal,  or  such  portion  thereof  as  still  remained 
in  the  hands  of  the  Crown,  and  an  indemnity  for  the  value  of  such  portions  of 
these  90  acres  as  had  been  sold  by  the  Crown. 

Held,  i>«r  Ritchie,  C.J.— By  the  deed  of  the  6th  Feby.,  1832,  the  title  to  the 
lands  passed  out  of  William  McQueen,  but  assuming  it  did  not,  he  was  estopped 
by  his  own  act,  and  could  not  have  disputed  the  validity  and  general  effect  of 
his  own  deed,  nor  can  the  suppliant  who  claims  under  him. 

Per  Strong,  J. — This  deed  did  not  work  any  legal  estoppel  in  favour  of 
Col.  By,  which  would  be  fed  by  the  statute  vesting  the  legal  estate  in  William. 
McQueen,  the  covenants  for  title  by  themselves  not  creating  any  estoppel. 


281 

Estoppel — Continued, 

Per  Foamier,  Henry  and  Tascherean,  JJ. — There  oonld  be  no  estoppel  as 
af^inst  Wm.  McQaeen  by  virtue  of  the  deed  of  the  6th  February,  1832,  in  the 
face  of  the  proviso  in  7  V.  c.  11. 

MoQaeen  y.  The  Queen. — zvi.  1 . 

11.  Bond  for  faithful  discharge  of  duty  by  government  official — 

Evidence  of  execution. 

See  EVIDENCE,  35. 

12.  Transfer  to  trustee  of  mortgages,  and  of  promissory  notes  given 

as  collateral  for  price  of  sale — Assent  of  purchaser  to  trans- 
fer— Right  of  suit  by  trustees  under  law  of  Province  of 
Quebec — Art.  19,  C.  C.  P. — Prescription. 

See  TRUSTS  AND  TRUSTEES,  16. 

13.  Lease  of  ifmining  rights — Option  of  locating, 

J.  McA.  et  al,  (plaintiff's)  auteun  having  leased  a  certain  portion  of  a  lot 
of  land  for  mining  purposes  described  in  the  deed  by  metes  and  bounds  with 
the  following  option  :  "  Pourra  le  dit  acquereur  changer  la  course  des  lignes  et 
homes  du  dit  lopin  de  terre  sans  en  angmenter  les  homes,  I'etendue  on  super- 
flcie  en  suivant  dans  ce  cas  la  course  on  ligne  de  la  dite  veine  de  quartz  qu'il 
pent  y  avoir  et  se  renoontrer  en  cet  endroit,  apr^s  que  lui,  le  dit  bailleur,  aura 
prospects  le  dit  lopin  de  terre  snsbaill^,'*  adopted  certain  lines  of  a  survey 
made  by  one  Proulx,  as  containing  the  vein  of  quartz.  B.  et  al  (defendants') 
auteun  leased  another  portion  of  the  same  lot.  In  an  action  en  bornage  between 
the  parties  the  court  appointed  three  surveyors  to  fix  the  boundaries.  Each 
surveyor  made  a  separate  report,  and  the  report  and  plan  of  the  surveyor 
Legendre,  adopting  Froulx's  lines,  was  adopted  and  homologated  by  the 
court. 

Heldy  affirming  the  judgment  of  the  court  below,  Gwynne,  J.,  dissenting, 
that  plaintiff's  auteure  having  located  their  claim  in  accordance  with  the  terms- 
of  their  deed  they  were  now  estopped  from  claiming  that  their  property  should 
be  bounded  according  to  the  true  course  of  the  vein  of  quartz,  and  that  the 
judgment  homologating  the  survey  adopting  Proulx's  lines  and  survey  was 
right  and  should  be  affirmed. 

McArthur  y.  Brown.— xvii.  61. 

14.  Assignment  in  trust  for  creditors — Release  by — Authority  by 

creditors  to  sign— Ratification. 

See  ASSIGNMENT,  14. 

15.  Uncertificated  solicitor — Allowing  name  to  appear  as  member  of 

firm  in  practice. 

See  60LICIT0K,  1. 
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16.  Landlord  and  tenant — Verbal  lease — Expiration — Sub-tenancy 

Notice  to  quit — Distress. 

See  LANDLORD  AND  TENANT.  9. 

17.  Action  on  promissory  note — Defence  of  forgery — Ratification. 

See  FORGERY,  3. 

18.  Estoppel   by  conduct — Contract — Boorruige — Repairs — Use   of 

booms  free— 36  V.  c,  81,  (P.Q.), 

F.  Mo  G.  brought  an  motion  against  G.  B.  for  94,464  as  dae  him  for  charges 
which  he  was  aathorized  to  collect  under  86  V.  o.  81,  (P.Q.),  for  the  use  by  G.  B. 
of  certain  booms  in  the  Nioolet  river  during  the  years  1887  and  1888.  G.  B. 
pleaded  that  under  certain  contracts  entered  into  between  F.  McC.  and  G.  B. 
and  his  auteurit  and  the  interpretation  put  upon  them  by  F.  MoC.  the  repairs 
to  the  booms  were  to  be  and  were,  in  fact,  made  by  him,  and  that  in  considera- 
tion thereof  he  was  to  be  allowed  to  pass  his  logs  free ;  and,  also,  pleaded  com- 
pensation of  a  sum  of  $9,620  for  use  by  F.  MoC.  of  other  booms,  and  repairs 
made  by  G.  B.  on  F.  McG.'s  booms,  and  which  by  law  he  was  bound  to  make. 

Held,  reversing  the  judgment  of  the  court  below,  that  there  was  evidence 
that  F.  McC.  had  led  G.  B.  to  believe  that  under  the  contracts  he  was  to  have 
the  use  of  the  booms  free  in  consideration  for  the  repairs  made  by  him  to  piers, 
&c,f  and  that  F.  McC.  was  estopped  by  conduct  from  claiming  the  dues 
he  might  otherwise  have  been  authorized  to  collect. 

Held,  further,  that  even  if  F.  McC.'s  right  of  action  was  authorized  by  the 
statute  the  amount  claimed  was  fully  compensated  for  by  the  amount  expended 
in  repairs  for  him  by  G. 

BaU  Y.  MeCafhpey.— xz.  319. 

And  see  REVENDICATION,  3. 

19.  Title  to  land  —  Foreshore  of  harbour — Goxint  from   local 

goirrnvient — Cmiveyance  by  grantee — Claim  of  dower  by 
wife  of  grantee — Objection  to — Estoppel — Act  of  local  legis- 
lature confirming  title — Validity  of — Pleading. 

After  the  British  North  America  Act  came  into  force  the  government  of 
Nova  Scotia  granted  to  S.  a  part  of  the  foreshore  of  the  harbour  of  Sydney, 
C.B.  8.  conveyed  this  lot  through  the  C.  B.  Coal  Co.  to  the  8.  &  L.  Coal  Co. 
S.  having  died,  his  widow  brought  an  action  for  dower  in  said  lot  to  which 
the  company  pleaded  that  the  grant  to  S.  was  void,  the  property  being  vested 
in  the  Dominion  government. 

Hald,  affirming  the  judgment  of  the  Supreme  Court  of  Nova  Scotia, 
Strong  and  Gwynne,  JJ.,  dissenting,  that  the  company  having  obtained  title 
to  the  property  from  S.  they  were  estopped  from  saying  that  the  title  of  8. 
was  defective. 
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Per  Strong  and  Gwynne,  JJ.,  dissenting :  The  conveyance  by  6.  to  the 
C.  B.  Coal  Co.  was  an  innocent  conveyance  by  which  6.  himself  would  not 
have  been  estopped  and  as  estoppel  must  be  mutual  his  grantees  would  not. 
There  were  no  recitals  in  the  deed  that  would  estop  them  and  estoppel  could 
not  be  created  by  the  covenants. 

After  the  conveyance  to  the  defendant  company  an  Act  was  passed  by 
the  legislature  of  Nova  Scotia  ratifying  and  confirming  the  title  of  the  defen- 
dant company  to  all  property  of  the  C.  B.  Coal  Co. 

Held^  tlSat  if  the  legislature  could  by  statute  affect  the  title  to  this  pro- 
perty which  was  vested  in  the  Dominion  government  it  had  not  done  so  by 
this  Act  in  which  the  Crown  is  not  expressly  named.  Moreover  the  statute 
should  have  been  pleaded  by  the*defendants. 

The  Sydney  ft  Loaiabarg  Coal  and  Ry.  Co.  y»  Bvord.— zxi.  152. 

20.  By  conduct — Booms — Proprietary  rights— Revendication. 

See  KEVENDICATION,  3. 

21.  Missing  deed — Execution  and  registration  of. 

See  EJECTMENT.  8. 

Eviction. 

Construction  of  lease— Entry  by  lessor  to  repair — Intent— Suspen- 
sion of  rent. 

See  LANDLORD  AND  TENANT,  7. 

Evidence — Special  case — Further  evidence. 

Held,  that  when  a  case  has,  by  consent  of  parties,  been  turned  into  a 
special  case,  and  the  jadge*B  minutes  of  the  evidence  taken  at  the  trial  agreed 
to  be  considered  as  part  of  the  said  special  case,  the  court  has  no  power  to 
add  anything  thereto,  except  with  the  like  consent,  and  has  no  power  to  order 
any  further  evidence  to  be  taken. 

Smyth  Y.  MeDougall.— i.  114. 

2.  Admissibility  of. 

See  SALE  OF  GOODS,  1. 

3.  Contradiction  of  witness. 

See  WITNESS,  1. 

4.  Evidence  of  plaintiff  not  admiissihle — Actions  ayainst  aihrnn- 

istratora — Conistruction  of  8.  ^1,  c.  96 ^  R.  S,  K.  S.,  itlt  f^erien. 

C.  sued  M.  d:  R.  M.  accepted  service  and  acknowledged  amount  due,  but 
R.  pleaded  to  the  action.  Before  trial  both  defendants  died.  Then  C.  B.  & 
R.  R.,  as  administrators  of  B.,  were,  before  trial,  made  parties  to  the  action. 
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Hvidence — Continued. 

At  the  trial  C.  was  examined  as  a  witness  in  support  of  his  own  case,  and 
when  asked  what  had  taken  place  between  him  and  the  deceased  M.  &  R.,  the 
learned  jadge  ruled  that  the  evidence  was  inadmissible  under  s.  41,  c.  96  of 
the  Revised  Statutes  of  ,Nova  Scotia,  4th  series. 

Held,  affirming  the  judgment  of  the  court  below,  that  under  said  section, 
in  an  action  against  administrators  made*  parties  to  an  action  after  issue 
joined,  but  before  trial,  the  plaintiff  cannot  give  any  evidence  in  his  own 
^       favour  of  dealings  with  a  deceased  defendant.    Henry,  J.,  dissenting. 

Chealey  y.  Mnrdook. — ii.  48. 

6.    Rejection   of — Promissory  notes  — Joint   liAibility   on — Mis- 
direction as  to  interest 

Plaintiffs  sued  W.  upon  two  promissory  notes  signed  by  one  T.  £.  and  W. 
The  notes  were  dated  at  Halifax  and  made  payable  to  plaintiffs*  order  in 
Boston,  U.S.  The  notes  were  stamped,  but  before  action  brought  double 
stamps  were  affixed  and  no  contract  as  to  interest  appeared  on  the  face  of 
them.  W.  pleaded,  inter  alia^  that  he  had  signed  the  notes  upon  an  under- 
standing and  agreement  that  he  should  be  liable  thereon  as  surety  only  for 
T.  £.,  and  that  plaintiffs,  without  his  knowledge  or  consent,  agreed  to  give 
and  gave  time  to  T.  E.,  and  forbore  to  enforce  payment  when  they  might 
have  been  paid.  At  the  trial  W.  sought  to  cross-examine  one  of  the  plaintiffs 
on  an  affidavit  made  by  the  witness,  and  to  which  was  annexed  a  letter  to^ 
plaintiffs  from  T.  E.  This  evidence  was  rejected  by  the  judge,  and  a  verdict 
was  given  for  plaintiffs  with  interest.  A  rule  nUi  to  set  aside  verdict  was 
discharged  by  the  Supreme  Court  of  Nova  Scotia,  but  tHey  referred  the  rate 
of  interest  to  a  master  of  the  court. 

Held,  that  there  was  an  improper  rejection  of  evidence,  and  that  the  jury 
should  have  been  directed  as  to  interest. 

WallMe  Y.  Boather.— ii.  598. 

6.  Of  respondent  in  controverted  elections  admissible  in  province 

of  Quebec. 

Bomervllle  y.  Iisflamme.— ii.  216. 

7.  Parol  evidence  of  determination  of  suit  by  judgment  inad- 

missible. 

In  an  action  of  damages  for  malicious  arrest  and  imprisonment  of 
plaintiff,  under  a  capiat,  issued  by  a  stipendiary  magistrate  in  Nova  Scotia, 
whose  judgment,  it  was  alleged,  was  reversed  in  appeal  by  the  Supreme  Court 
of  Nova  Scotia,  oral  evidence  *'that  the  decision  of  the  magistrate  was 
reversed"  was  deemed  sufficient  evidence  by  the  judge  at  the  trial  of  the  deter- 
mination of  the  suit  below. 

Held,  reversing  the  judgment  of  the  Supreme  Court  of  Nova  Scotia,  (2 
R.  &  C.  528)  that  such  evidence  was  inadmissible,  and  was  not  proper  evidence 
of  a  final  judgment  of  the  Supreme  Court  of  Nova  Scotia. 

Oqiiii  y.  Coz.^iii.  296. 
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Evidence — Coniinued. 

8.  Dihats  de  comptes — Sale  of  stock-in-trade  by  a  father  to  his 
son  —Onus  prohandi — Affidavit  of  a  person  since  deceased 
not  evidence. 

In  a  d^baU  de  comptet  between  A.  G.  (appellant),  in  his  quality  of  tutor  to 
M.  L.  H.  C.  B.,  a  minor,  and  Dame  H.  P.  (respondent),  universal  legatee  of 
ber  late  busband  L.  B.,  wbo  bad  possession  of  tbe  minor's  property  (bis  grand- 
child) as  tutor,  tbe  following  items,  viz. : — 1^6,466.63  (for  stock  of  goods  sold 
by  L.B.  to  bis  son)  and  $451.07  and  990.76  for  "  cash  received  at  tbe  counter,*' 
cbarged  by  tbe  respondent  in  ber  account,  were  contested.  In  1871,  L.  L.  B., 
tbe  minor's  father,  married  one  M.  G.  G.,  and  by  contract  of  marriage  obtained 
from  bis  father,  L.  B.,  two  immoveable  properties,  en  avancement  d'hoirie.  At 
the  same  time  L.  B.,  the  father,  retired  from  business  and  left  to  L.  L.  B,  bis 
son,  the  whole  of  his  stock-in-trade,  which  was  valued  at  95,466.63,  making 
an  inventory  thereof.  L.  L.  B.  died  in  1872,  leaving  one  child,  said  M.  L.  H. 
C.  B.,  and  L.  B.,  ber  grandfather,  was  appointed  ber  tutor.  There  was  no 
evidence  that  tbe  stock'in-trade  had  been  sold  by  tbe  father  and  purchased 
by  tbe  son,  or  that  the  father  gave  it  to  his  son.  However,  when  L.  B.,  in 
bis  capacity  of  tutor  to  his  grandchild,  made  an  inventory  of  bis  son's  succes- 
sion, he  cbarged  bis  son  with  this  amount  of  95,466.63. 

Held,  reversing  tbe  judgment  of  tbe  court  below,  that  it  was  for  tbe 
respondent  to  prove  that  there  had  been  a  sale  of  the  stock-in-trade  by  L.  B.  to 
his  son  L.  L.  B.,  the  minor's  father,  and  that  there  being  no  evidence  of  such 
a  sale,  tbe  respondent  could  not  legally  charge  the  minor  with  that  amount. 

As  to  tbe  other  two  items,  these  were  granted  to  tbe  respondent  by  the 
Court  of  Queen's  Bench  on  the  ground  that,  although  they  had  been  entered 
as  cash  received  at  the  counter,  there  was  evidence  that  they  bad  been  already 
entered  in  tbe  ledger.  The  only  evidence  to  support  this  fact  was  the  affidavit 
of  one  Hebert,  the  book-keeper  of  L.  B.,  since  deceased,  filed  with  the  reddition 
de  comptes  before  notary  prior  to  tbe  institution  of  this  action. 

Held,  reversing  the  judgment  of  the  court  below,  that  tbe  affidavit  of 

Hebert  was  inadmissible  evidence,  and,  therefore,  these  two  itepis  could  not 

be  cbarged  against  the  minor. 

Gagnon  y.  Prince.— vii.  386. 

[In  this  case  the  Judicial  Committee  of  the  Privy  Council  refused  leave  to 
appeal. 

The  Judicial  Committee  held  that  they  will  not  advise  Her  Majesty  to 
admit  an  appeal  from  tbe  Supreme  Court  of  Canada  save  where  the  case  is 
of  gravity,  involving  matter  of  public  interest,  or  some  important  question  of 
law,  or  affecting  property  of  considerable  amount,  or  where  the  case  is 
otherwise  of  some  public  importance,  or  of  a  very  substantial  character. 

—8  App.  Cases,  103— 26th  November,  1882.] 

:9.  Manslausfhter — Whether  evidence  as  to  assaults  committed 
within  year  of  death  admissible. 

See  CBIMINAL  APPEAL,  2. 
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Hvidence — ContimucL 

10.  Question  for  jury — Conti*act  not  under  seal. 

Sef!  AGREEMENT,  6. 

11.  Of  acceptance  of  goods— Paix^l— Art  1235  C.  C.  (R  Q.). 

See  SALE  OF  GOODS,  6. 

12.  Of  special  damages  not  alleged  inadmissible. 

See  LIBEL. 

13.  Of  prof essional  draughtsmen  to  show  what  certain  shadings  and 

marks  on  plan  are  intended  to  indicate. 

See  EASEMENT,  1. 

14.  Of  agent  of  company  admissible  under  R.  S.  N.  S.  c.  96,  s.  41, 

in  action  on  policy  of  assurance  by  executor. 

See  INSURANCE,  LIFE,  6. 

16.  Verdict  against  weight  of. 

See  JURISDICTION,  23. 

16.  Parol,  to  show  right  to  redeem. 

See  MORTGAGE,  8. 

17.  Of  reasonable  and  probable  cause. 

See  INSOLVENCY,  9. 

18.  Parol,  to  establish  contract. 

See  SALE  OF  GOODS,  10. 

19.  Withdrawal  of  evidence  from  jury. 

See  NEW  TRIAL,  3. 

20.  When  whole  evidence  before  the  court,  the  case  will  not  be  sent 

back  for  a  new  trial. 

:See  NEW  TRIAL,  4. 

21.  Where  verdict  affi^niied  by  two  courts  mi  weight  of — Appeal. 

The  appellant  appealed  from  two  jadgments  of  the  Court  of  Appeal  for 
Oiftario,  affirming  jadgments  recovered  against  him  by  the  respondent  in  two 
several  actions  brought  on  alleged  contracts.  The  cases  were  tried  before  a 
judge  withoat  a  jury,  and  the  respondent  obtamed  two  verdicts.     These 
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J — Cantinueih 

verdicts  having  been  moved  against,  were  sustained  by  the  Courts  of  Queeo'^ 
Bench  and  Common  Pleas,  repectively,  and  both  by  the  Coart  of  Appeal  for 
Ontario. 

On  appeal  to  the  Supreme  Court,  Held,  that  the  judgment  of  the  Court 
of  Appeal  should  be  affirmed. 

Per  Gwynne,  J. — ^When  a  judge  has  tried  a  case  without  a  jury  and  found 
a  verdict,  which  verdict  has  been  affirmed  by  two  courts,  this  coart,  sitting 
in  appeal,  should  not  reverse  the  conclusion  arrived  at  by  the  lower  courts  on 
the  weight  of  evidence,  unless  convinced  beyond  all  reasonable  doubt  that  all 
the  judges  before  whom  the  case  came  have  clearly  erred. 

Appeal  dismissed  with  costs. 

[See  also  Bellechasse  Case — Judgment  of  Taschereau,  J.,  5  C.  S.  C.  li. 
123.] 

Blekford  y.  Howard—lS  C.  L.  J.  422.— 22nd  June,  1883. 

See  also  APPEAL,  4-9. 

HUSBAND  AND  WIFE,  7. 
SALE  OF  GOODS,  14. 

22.  Of  notary,  not  admissible  to  contradict  deed  drawn  by  him. 

See  SALE  OF  LANDS,  9. 

28.  Of  husband  against  wife,  in  action  for   removal  of  latter  as 
executrix,  not  admissible. 

See  EXECUTOR,  5. 

24.  When  new  trial  ordered — Evidence  not  so  clear  as  to  justify 
Appellate  Court  in  interfering. 

See  TRESPASS,  12. 
25  Of  missing  deed — Under  law  of  N.  S. 

See  EJECTMENT,  3. 

26.  Amendment  of  pleadings  to  conform  to. 

See  LICENSE,  7. 

27.  Judgment  of  court  of  first  instance  on  the  evidence  affirmed. 

See  APPEAL,  4,  6,  6,  7,  8. 
ELECTION,  10.  18. 
EVIDENCE,  21. 

RAILWAYS  AND  RAILWAY  COMPANIES.  23. 
SALIi  OF  GOODS,  14. 
SOLICITOR  AND  CLIENT,  2. 
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Evidence — Continued, 

28.  Of  fraud — Rescission  of  executed  contract. 

See  SALE  OF  LANDS,  14. 

29.  Verdict  against  weight  of — New  trial  ordered  by  court  below — 

Appeal  will  not  be  heard. 

See  JURISDICTION,  39. 

^0.  Commencement  of  proof  in  writing — In  case  where  fraud  alleged 
and  proved,  not  i-equired. 

See  BANKS  AND  BANKING,  12. 

31.  Verdict  against  weight  of — New  trial  ordered. 

See  NEW  TRIAL,  14. 

32.  Agreement  in  writing — Collateral  parol    agreement,  admissi- 

bility of. 

See  AGREEMENT,  16. 

33.  Indictment  for  perjury  in  answering  to  fails  et  articles — Nega- 

tive averments — Proving  special  facts  to  establish  falsity 
of  answers — Admissibility  of  evidence. 

See  CRIMINAL  APPEAL,  7. 

34.  Trial  for  murder — Expert  medical  testimony — Admissibility  of. 

^i-e- CRIMINAL  APPEAL,  9. 

-35.  Surety — ExeciUum  of  band — Evidence  of  execution — Weight  of 
e V idence — A ccej)tance  of  bond — Prox imate  cause — Estoppel. 

In  an  action  by  the  orown  against  C.  on  a  bond  of  suretyship  for  the  faith- 
ful discharge  by  a  government  official  of  his  duties  as  such,  the  defendant, 
under  a  plea  of  non  est  factum,  swore  that  he  signed  the  bond  in  blank — ^that  he 
made  no  affidavit  of  justification — and  that  the  certificate  of  the  magistrate  of 
the  execution  of  the  bond,  as  required  by  the  statute,  was  irregular  and  unau- 
thorized. The  attesting  witness  to  C.'s  execution  of  the  bond,  and  the  magis- 
trate, each  swore  to  the  correctness  of  his  own  action,  and  that  C.  must  have 
properly  executed  the  bond  or  the  affidavit  would  not  have  been  made  or  the 
certificate  given. 

Held,  per  Ritchie,  C.J. ,  Strong,  Foumier  and  Gwynne,  JJ.,  reversing  the 
judgment  of  the  Supreme  Court  of  N.  S.,  (6  R.  &  G.  313),  that  the  weight  of  evi- 
dence was  in  favour  of  the  due  execution  of  the  bond  by  C. 

Per  Patterson,  J. ,  that  C.  was  estopped  from  denying  that  he  had  executed 
the  bond. 
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Evidence — Continued. 

Held  tAw.per  Patterson,  J. ,  reversing  the  judgment  of  the  court  below,  thai? 
the  execution  of  the  bond,  and  not  the  certificate  of  the  magistrate,  was  the 
proximate,  or  real,  cause  of  its  acceptance  by  the  crown. 

The  Qaeen  y,  Chesley.— xvi.  306. 

36.  Assault  on  constable  serving  summons  charging  violation  of 

Canada  Temperance  Act — Wife  of  defendant  not  a  competent 
witness— R.  S.  C.  c.  162,  s.  34— R.  S.  C.  c.  174,  s.  216. 

See  CRIMINAL  APPEAL,  11. 

37.  Indictment  for  manslaughter^Two  or  more  names  under  an. 

aliaa — No  evidence  of  one  name — Variance. 

See  CRIMINAL  APPEAL,  12. 

38.  Admissibility  bf-^Entries  in  books — Goods  charged  to  third 

party — Verdict  against  evidence — New  trial. 

McK.  was  a  member  of  two  firms,  C.  McK.  &  Co.  and  McE.  &  M.  In  an 
action  against  McK.  &  M.  for  goods  sold  and  delivered  it  appeared  on  the  trial 
that  the  goods  were  ordered  by  McK.  and  shipped  to  the  place  of  business  of 
MoK.  &  M.,  bat  were  charged  in  the  plaintiff's  books  to  C.  McK.  &  Co.,  which 
he  said  was  done  at  McK.'s  request.  McK.,  called  as  a  witness  for  the  plain- 
tiff, corroborated  this,  and  on  cross-examination  he  produced,  sabject  to 
objection,  the  books  of  C.  McK.  &  Co.,  in  which  these  goods  were  credited  to 
that  firm.    A  verdict  was  given  for  the  defendant,  M. 

Held,  reversing  the  verdict  of  the  conrt  below,  that  the  books  of  C.  McK. 
&  Co.  were  properly  in  evidence  on  the  cross-examination  of  McK.,  and  the 
rule  for  a  new  trial  should  be  discharged.  ^ 

Hillep  Y.  White.— zvi.  445. 

39.  Lost  writing — Proof  of  handwriting — Subsequently  acquired 

hfunvledge — Change  of  signature. 

That  a  document  not  in  existence  was  written  by  a  particular  individual 
may  be  proved  by  a  person  who  has  had  p6sse8sion  of  and  destroyed  it,  though 
he  only  acquired  knowledge  of  the  handwriting  of  the  alleged  writer  some 
weeks  after  the  document  was  destroyed  and  could  only  say  that  from  his 
recollection  of  the  document  it  was  written  by  the  same  person.  Gwynne,  J., 
dissenting. 

In  an  action  for  a  written  libel  defendant  was  asked,  on  cross-examination, 
if  he  had  not  changed  his  signature  since  the  action  began,  which  he  denied. 

Held,  Gwynne  and  Patterson,  JJ.,  dissenting,  ihat  documentary  evidence 
was  admissible  to  show  that  the  signature  had  been  changed. 

Per  Patterson,  J. — The  witness  could  properly  be  asked,  on  cross-examina- 
tion, if  he  had  not  changed  his  signature,  bat  tl^e  opposing  party  must  be 

CAS.  Dxa. — 19 
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^ — Continued, 

Batisfied  with  hia  answer,  and  could  not  go  further  and  give  affirmative  evid- 
ence of  the  fact. 

Alexander  y.  Yye. — zvi.  501* 

[Leave  to  appeal  in  this  case  was  refused  by  the  Judicial  Committee  of  the 
Privy  Council] . 

40.  Use  of  running  water — Long  established  industry — Pollution — 

Injunction. 

See  NUISANCE,  8. 

41.  Fartnership — Evidence  of — Names  ofpaHnera  on  letter  heads. 

The  representation  of  an  agent  that  his  principals  are  a  firm  in  a  distant 
province,  and  that  such  firm  is  composed  of  A.  and  B.,  ooupled  with  the  evi> 
dence  of  receipt  by  the  person  to  whom  the  representation  is  made  of  letters 
from  one  of  the  alleged  members  of  the  firm,  written  on  paper  on  which  the 
names  of  such  members  are  printed,  in  answer  to  letters  from  such  persons,  is 
prima  facie  evidence  that  A.  and  B.  constitute  said  firm. 

McDonald  t.  Oilbert.— zvi.  700. 

42.  Qoods  sold  and  delivered — Credit —Direction  to  jury — With- 

drawal of  evidence  from  jury — New  trial. 

In  an  action  against  MoE.  &  M.  for  goods  sold  and  delivered,  the  plaintiff 
swore  that  he  had  sold  the  goods  to  the  defendants  and  on  their  credit,  and  his 
evidence  was  corroborated  by  the  defendant  McE.  The  defence  showed  that 
the  goods  were  charged  in  the  plaintiff's  books  to  C.  McE.  &  Co.,  (the  defend- 
ant McE.  being  a  member  of  both  firms),  and  credited  the  same  way  in 
C.  McE.  &  Co.'s  books,  and,  that  the  notes  of  C.  McE.  A  Co.  were  taken  in 
-payment,  and  it  was  claimed  that  the  sale  of  the  goods  was  to  C.  McE.  &  Co. 

The  trial  judge  called  the  attention  of  the  jury  to  the  state  of  the  entries 
in  the  books  of  the  plaintiff  and  of  C.  McE.  &  Co.,  and  to  the  taking  of  the 
notes,  and  to  all  the  evidence  relied  on  by  the  defence,  and  he  left  it  entirely 
to  the  jury  to  say  as  to  whom  credit  was  given  for  the  goods. 

Held,  affirming  the  judgment  of  the  Supreme  Court  of  New  Brunswick, 
27  N.  B.  Rep.  42,  Strong  and  Patterson,  JJ.,  dissenting,  that  the  case  was 
properly  left  to  the  jury  and  a  new  trial  was  refused. 

Present : — Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Taschereau,  Gwynne,  and 
Patterson,  JJ. 

Miller  Y.  Btephenton.— June  14th,  1889— zvi  722. 

43.  Demolition   of  dam — Report  of  expert — Motion  to  hear  fur- 

ther evidence — Remitting  ease  back. 

See  TRANSACTION. 
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Evidence — Continued, 

44.  Construction  of  will — Intention— Admissibility  of  evidence  to 
establish — Joint  tenancy  or  tenancy  in  common. 


! 

!  See  WILL,  20. 1 


45.  Municipal  aid  to  railway  company  —  Debentures  signed  by 
warden  de  facto — Completion  of  railway— Evidence  of — 
0nu8  probandL 

See  RAILWATS  AND  RAILWAY  COMPANIES,  62. 

46.  Crown  lands — Setting  aside  letters  patent — Error  and  improvi- 
!  dence — Scire  facias, 

I  See  LETTERS  PATENT,  2. 

47.  Marine  insurance — Total  loss — Finding  of  jury,  one  which 

I  reasonable  men  might  have  arrived  at — Right  to  recover  for 

partial  loss. 

See  INSURANCE.  MARINE,  30. 

48.  Company — Winding-up — Possession  of  books  by  manager — 

Refusal  to  deliver  up — Evidence. 

G.  was  the  manager  for  the  Ottawa  district  of  a  lumber  oompany  whose 
headquarters  were  in  Edinburgh  and  whose  head  office  for  Canada  was  in 
Toronto.  The  company  having  gone  into  liquidation  an  order  was  obtained 
from  the  Court  of  Sessions  in  Edinburgh  for  the  delivery  of  its  books  by  the 
manager  to  the  liquidator  or  to  some  person  appointed  by  him.  This  order 
not  having  been  obeyed  an  action  was  brought  by  the  company  to  recover 
possession  of  the  books,  from  G.  who  set  up  the  defence  that  he  had  already 
given  them  up,  and  also  that  the  company  had  no  locua  standi  to  maintain  the 
action.  The  evidence  given  on  the  hearing  showed  that  after  the  proceedings 
in  liquidation  were  commenced  G.  was  dismissed  from  his  employment  as 
manager,  whereupon  he  demanded  an  audit  of  the  books  which  was  com- 
menced but  never  completed,  and  G.  swore  that  after  handing  over  the  books 
to  the  auditors  he  had  never  had  possession  of  them.  He  also  swore  that 
they  had  never  been  in  his  control,  having  been  kept  in  a  safe  of  which  a  clerk 
of  the  company  and  the  new  manager  alone  had  the  combination.  It  was 
shown  by  the  plaintiffs,  however,  that  some  time  after  the  audit  an  agent  of 
the  liquidator  went  to  Ottawa  to  get  the  books  and  saw  G.,  who  first  agreed 
but  afterwards  refused  to  deliver  them  up,  giving  as  the  ground  of  his  refusal 
that  he  was  liable  for  the  rent  of  the  office,  and  for  other  debts  of  the  com- 
pany, and  that  he  wished  to  retain  what  property  of  the  company  he  had 
to  protect  himself.  The  agent,  with  the  assistance  of  G.'s  landlord,  then 
obtained  access  to  the  office  where  he  saw  some  books  which  he  took  to  belong 
to  the  oompany,  and  a  safe  in  which  he  believed  there  were  others,  but  G. 
coming  in  refused  to  allow  him  to  remove  them  and  ejected  him  from  the 
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office.  On  this  evidence  the  trial  jndge  made  an  order  against  CK  directing 
him  to  deliver  to  the  liquidator  all  the  books  and  papers  of  the  company  in 
his  possession  or  under  his  control.  This  decision  was  affirmed  by  the  Divi- 
sional Court  and  the  Court  of  Appeal  for  Ontario.  On  appeal  by  G.  to  the 
Supreme  Court  of  Canada : 

Held,  that  the  books  having  been  shown  to  have  been  in  the  possession 
of  G.  at  the  date  of  the  visit  of  the  liquidator's  agent  to  Ottawa,  and  the 
defendant  not  having  attempted  to  show  what  became  of  them  after  that 
date,  and  his  testimony  that  he  did  not  know  what  had  become  of  them 
having  been  discredited  by  the  trial  judge,  there  was  no  reason  for  inter- 
fering with  the  order  appealed  from. 

Present : — Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Foumier,  Gwynne  and 
Patterson,  JJ. 

Grant  y.  The  British  Canadian  Lumber  Co.— June  12, 1890— xviii.  708. 

49.  Question  of  fact — Finding  of  trial  judge — Interference  with 
an  appecd. 

T.,  a  solicitor,  brought  an  action  against  the  pfficers  of  the  Liberal-Con> 
servative  Association  of  the  East  Biding  of  Northumberland  for  services 
alleged  to  have  been  rendered  as  their  solicitor  and  counsel  in  the  matter  of  an 
election  petition  against  the  return  of  the  member  for  the  Biding  in  the 
Legislative  Assembly  of  Ontario.  At  the  trial  of  the  action  the  plaintiff 
swore  that  he  was  duly  appointed  solicitor  to  carry  on  the  election  petition  by 
resolution  passed  at  a  meeting  of  the  association,  and  that  in  consequence  of 
such  resolution  he  acted  as  such  solicitor  in  the  conduct  of  the  petition.  The 
defence  to  the  action  was  that  no  such  appointment  was  made,  or  if  it  was  that 
^ '  the  plaintiff  agreed  to  render  his  services  gratuitously,  and  the  evidence  given 

for  the  defendants  was  that  the  plaintiff  offered  his  services  free  of  charge,  and 
that  it  was  decided  to  protest  the  election  in  consequence  of  such  offer.  The 
trial  judge  held  that  no  retainer  of  the  plaintiff  was  proved  and  dismissed  the 
action.  His  decision  was  reversed  by  the  Queen's  Bench  Division,  and  their 
decision  in  its  turn  was  reversed  by  the  Court  of  Appeal  for  Ontario,  and  the 
judgment  of  the  trial  judge  restored.  On  appeal  by  the  plaintiff  to  the  Supreme 
Court  of  Canada : 

Held,  affirming  the  judgment  of  the  Court  of  Appeal,  that  the  question 
being  purely  one  of  fact  which  the  trial  judge  was  the  person  most  competent 
to  determine  from  seeing  and  hearing  the  witnesses,  and  it  not  being  clear 
beyond  all  reasonable  doubt  that  his  decision  was  erroneous,  but,  on  the  con- 
trary, the  weight  of  evidence  being  in  its  favour,  his  judgment  should  not  be 
interfered  with  on  appeaL 

Present: — Sir  W.  J.  Bitchie,  C.J.,  and  Strong,  Foumier,  Gwynne  and 
Patterson,  J  J. 

Titos  Y.  ColTille.— June  12,  1880 — ^zviii.  709. 
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50.  Iw/proper  €vd7ni88ion''Cro88-exa7riination''Conver8ation  partly 

given  on  examination  in  chief — Belief  as  to  signature  on 
note — Evidence  of  counsel. 

To  an  action  on  a  bond  the  defendants  pleaded  that  it  was  given  in  settle- 
ment of  promissory  notes  made  by  a  brother  of  defendants  the  indorsements 
to  which  were  forged  to  the  knowledge  of  plaintiffs,  which  settlement  was  the 
only  consideration  for  the  execution  of  the  bond.  On  the  trial  a  verdict  was 
given  for  plaintiffs  which  was  set  aside  by  the  full  court  and  a  new  trial 
ordered  on  the  ground  of  improper  admission  of  evidence  as  follows:  1st, 
evidence  by  a  solicitor  of  what  one  of  the  officers  of  the  plaintiff  bank  had 
told  him  relative  to  an  admission  by  the  alleged  forger  that  the  notes  were 
genuine ;  part  of  this  conversation,  which  related  to  a  different  matter,  had 
been  given  in  evidence  by  the  same  witness  on  direct  examination,  but  the 
court  below  held  that  the  balance  could  not  be  given  on  cross-examination  as 
it  was  not  connected  with  what  had  been  already  proved.  ■  2nd,  evidence  by 
counsel  for  plaintiffs  in  the  proceedings  on  the  notes  which  had  led  to  the 
making  of  the  bond  of  his  belief  in  their  genuineness,  which  the  court  below 
held  was  not  good  evidence.  Upon  appeal  to  the  Supreme  Court  of  Canada 
from  the  judgment  ordering  a  new  trial. 

Held,  That  the  evidence  objected  to  was  properly  admitted  and  that  the 
judgment  of  the  Supreme  Court  of  N.  B.  should  be  reversed. 

Present: — Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Foumier,  Taschereau, 
Gwynne  and  Patterson,  JJ. 

Halifax  Banking  Company  t.  Smith.— Nov.  3, 1890.— xviii.  710. 

51.  Weight  of — Ad/missibiLity — Grounds  for  admission  v/rged  at 

trial — New  grounds  taken  on  a.ppeal — Effect  of 

In  an  action  on  a  policy  of  insurance  against  fire  on  a  stock  of  goods  the 
verdict  for  the  plaintiff  was  moved  against  on  the  grounds  of  its  being  against 
the  weight  of  evidence  and  of  improper  exclusion  of  evidence.  The  first 
ground  was  mainly  urged  in  regard  to  the  amount  of  damages.  As  to  the 
second  ground  the  evidence  tendered  related  to  the  fact  that  a  quantity  of 
unbumt  matches  and  shavings  had  been  found  near  the  part  of  the  premises 
in  which  the  fire  occurred  where  the  bulk  of  the  goods  were  alleged  to  have 
been  burnt.  The  evidence  was  rejected  by  the  trial  judge  for  the  reason  that 
there  was  no  defence  pleaded  that  the  fire  was  incendiary,  and  on  appeal  to 
the  full  court  below  it  was  for  the  first  time  urged  that  it  was  admissible  as 
showing  the  nature  and  extent  of  the  fire  in  the  vicinity.  The  verdict  for 
the  plaintiffs  was  sustained  by  the  full  court.  On  appeal  to  the  Supreme 
Court  of  Canada :     - 

Held,  Gwynne,  J.,  dissenting,  that  the  decision  of  the  Supreme  Court  of 
Nova  Sootia  should  be  affirmed. 

Per  Bitchie,  C.J.,  that  though  the  amount  of  the  damages  found  in  the 
case  was  not  satisfactory  and  might  well  have  been  submitted  to  a  jury  of 
business  men  as  a  question  proper  for  their  determination  he  would  not 
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dissent  from  the  judgment  dismissing  the  appeal.  As  to  the  other  ground  the 
evidence  was  rightly  rejected.  When  evidence  is  tendered  the  judge  and 
opposing  coonsel  are  entitled  to  know  the  ground  on  which  it  is  offered  and 
none  can  he  urged  on  appeal  that  has  not  been  put  forward  at  the  trial. 

Present :— Sir  W.  J.  Ritchie,  C.J. ,  and  Strong,  Taschereau,  Gwynne  and 
Patterson,  JJ. 

Royal  Int.  Co.  y.  Duffat— Dec.  9tb,  1890— xviii.  711. 

52.  Agreement  for  transfer  of  vessel — Absolute  or  conditional  sale 

— Findings  offa/:t 

In  a  suit  for  an  account  of  the  earnings  of  a  steamer  transferred  to  the 
defendants  by  the  plaintiff  the  case  had  been  heard  and  judgment  given  when 
defei.dants  made  application  to  be  allowed  to  put  in  newly  discovered  evidence, 
which  was  refused  by  the  court  below  but  allowed  by  the  Supreme  Court  of 
Canada,  which  latter  court  also  gave  leave  to  both  parties  to  amend  their 
pleadings.  The  original  answer  of  the  defendants  to  the  action  alleged  that 
the  transfer  of  the  steamer  was  made  by  the  plaintiff  as  security  for  all 
advances  made  or  to  be  made,  while  plaintiff  claimed  that  it  was  only  as 
security  for  a  fixed  amount.  After  the  order  of  the  Supreme  Court  of  Canada 
defendants  set  up  a  new  case,  namely,  that  the  transfer  was  absolute  in 
consideration  of  an  annuity  of  91,000  to  be  paid  to  plaintiff  during  his  life. 
This  defence  was  raised  in  accordance  with  the  newly  discovered  evidence 
which  consisted  of  an  agreement  purporting  to  be  executed  by  plaintiff  to 
transfer  to  defendants  said  steamer  and  all  power  and  control  over  the  same 
in  consideration  of  such  annuity  and  to  execute  an  absolute  bill  of  sale  thereof 
to  defendant.  Pursuant  to  the  order  of  the  Supreme  Court  evidence  was 
taken  of  the  execution  of  this  agreement  and  resulted  in  a  judgment  by  the 
judge  in  equity  of  Nova  Sootia  who  heard  the  case,  declaring  that  it  did  not 
contain  the  true  agreement  between  the  parties,  that  it  was  executed  by 
plaintiff  while  intoxicated  and  incapable  of  transacting  business  and  that  the 
only  consideration  for  the  transfer  to  the  defendant  was  the  fixed  sum  stated 
by  plaintiff,  and  he  ordered  an  account  to  \m  taken  as  to  the  state  of  the 
general  accounts  between  the  parties.  This  judgment  having  been  affirmed 
by  the  Supreme  Court  of  Nova  Scotia  in  bane, 

Held|  that  under  the  evidence  and  considering  the  nature  of  the  trans- 
action and  all  the  circumstances  attending  it  the  courts  below  could  not  have 
found  otherwise  than  they  did  and  their  decision  should  be  affirmed. 

Present: — Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Foumier,  Gwynne  and 
Patterson,  JJ. 

Beeton  y.  King.— Dec.  11th,  1890— xviii.  712. 

53.  Receipt — Error — Parol  evidence — Arts,  14^  1234,  ^-  C'. 

S.  brought  an  action  to  compel  Y.  to  render  an  account  of  the  sum  of 
92,500,  which  6.  alleged  had  been  paid  on  the  6th  October,  1885,  to  be  applied 
to  S.'s  first  promissory  notes  maturing  and  in  acknowledgment  of  which  V.'s 
book-keeper  gave  the  following  receipt :   "  Montreal,  October  Cth,  1885.    Re- 
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oeived  from  Mr.  D.  S.  the  snm  of  two  thoaaand  five  handred  dollars  to  be 
applied  to  his  first  notes  maturing.  M.  Y.,  per  F.  L.'*  and  which  Y.  failed 
and  neglected  to  apply.  Y.  pleaded  that  he  never  got  the  S2,500  and  that  the 
receipt  was  given  in  error  and  by  mistake  by  his  clerk.  After  documentary 
and  parol  evidence  had  been  given  the  Superior  Court  for  Lower  Canada 
whose  judgment  was  affirmed  by  the  Court  of  Queen's  Bench,  dismissed  S.'s 
action.    On  appeal  to  the  Supreme  Court  of  Canada : 

Held.  1.  That  the  finding  of  the  two  courts  on  the  question  of  fact  as 
whether  the  receipt  had  been  given  through  error  should  not  be  interfered 
with. 

2.  That  the  prohibition  of  Art.  1234  C.  C.  against  the  admission  of  parol 
evidence  to  contradict  or  vary  a  written  instrument,  is  not  d'  ordre  publict  and 
that  if  such  evidence  is  admitted  without  objection  at  the  trial  it  cannot 
subsequently  be  set  aside  in  a  court  of  appeal. 

8.  That  parol  evidence  in  commercial  matters  is  admissible  against  a 
written  document  to  prove  error.  Mtna  Insurance  Company  v.  Brodie  (6  Can. 
S.C.B.  1),  followed. 

Schwersenski  y.  Ylneberg.— ziz.  248. 

54.  Title  to  land — Possession — Nature  of — Statute  of  limitations. 

See  POSSESSION,  10. 

55.  Railway  Co — Injv/ry  to  property  by — Question  of  fact  as  to 

paHy  Iwhle. 

F.  brought  an  action  on  the  case  against  the  G.  T.  By.  Co.  for  having  beea 
deprived  of  access  from  his  property  to  the  street  by  the  building  of  an  embank* 
ment.  The  defendants  claimed  that  the  work  was  done  by  the  P.  &  C.  Laka 
By.  Co.  who  were  the  parties,  if  any  liable,  to  plaintiff : 

Held,  affirming  the  judgment  of  the  Court  of  Appeal  for  Ontario  and  of 
the  Divisional  Court,  that  the  evidence  established  the  liability  of  the  defend- 
ants. 

The  Grand  Trank  By.  Co.  t.  Fitzgerald.— six.  859. 

56.  Contract — Quality  of  work — Conversation  between  the  parties 

— Claim  for  increased  price, 

R  &  McB.  contractors  for  the  mason  work  on  a  portion  of  the  line  of  the 
Or,  T.  By.  Co.  made  a  sub-contract  with  the  plaintiffs  B.  &  S.  McB.,  one  of 
the  defendants  and  S.  one  of  the  plaintiffs  had  some  conversation  on  different 
occasions  as  to  the  quality  of  the  work,  difficulty  having  arisen  on  the  point. 
The  Supreme  Court  Held,  affirming  the  judgment  of  the  Court  of  Appeal  for 
Ontario  and  of  the  Divisional  Court  that  the  evidence  supported  the  claim  of 
the  plaintiffs. 

Bote  T.  Barry.— six.  860. 
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67.  Election  appeal — Preliminary  objections — Status  of  petitioTier 
— Onus  probandi. 

By  preliminary  objections  to  an  election  petition  the  respondent  claimed 
the  petition  should  be  dismissed  because  the  said  petitioner  had  no  right 
to  vote  at  said  election.  On  the  day  fixed  for  proof  and  hearing  of  the  pre- 
liminary objections  the  petitioner  adduced  no  proof  and  the  respondent 
declared  that  he  had  no  evidence  and  the  preliminary  objections  were 
dismissed : 

Held,  per  Bitchie,  C.J.,  and  Tascherean  and  Patterson,  JJ.,  that  the  onut 
probandi  was  upon  the  petitioner  to  establish  his  status  and  that  the  appeal 
shoald  be  allowed  and  the  election  petition  dismissed. 

Per  Strong,  J.,  that  the  onus  probandi  was  upon  the  petitioner,  but  in  view 
of  the  established  jurisprudence  the  appeal  should  be  allowed  without  costs. 

Fournier  and  Gwynne,  JJ. ,  contra,  were  of  opinion  that  the  07iu»  probandi 
was  on  the  respondent.  Ttie  Megantic  Election  Case,  8  Can.  B.  C.  B.  169,  dis- 
cussed. 

Btanstead  Election  Case— Rider  v.  Snow.— xz.  12. 

58.  Election  petition — Status  of  petitioner — Onus  probandi. 

The  election  petition  was  served  upon  the  appellant  on  the  12th  of  May, 
1891,  and  on  the  16th  of  May  the  appellant  filed  preliminary  objections,  the 
first  being  as  to  the  status  of  the  petitioners.  When  the  parties  were  heard 
upon  the  merits  of  the  preliminary  objections  no  evidence  was  given  as  to  the 
status  of  the  petitioners  and  the  court  dismissed  the  objections.  On  appeal  to 
the  Supreme  Court : 

Held,  reversing  the  judgment  of  the  court  below,  Gwynne,  J.,  dissenting, 
that  the  onus  was  on  the  petitioners  to  prove  their  status  as  voters.  The 
Stanstead  Case,  20  Can.  S.  C.  B.  12,  followed. 

BeUechaste  Election  Case  -Amyot  y.  Labrecqne.^zx.  181. 

59.  Election  trial — Decision  of  trial  judges — Deduction  from  infer- 

ences— Appeal. 

See  ELECTION,  44. 

60.  Election  trial — Proof  of  corrupt  practice — Corroboration  of  evi- 

dence of  voter — Finding  on. 

See  ELECTION,  45. 

61.  Statute  of  frauds — Absolute  deed — Undisclosed  trust — Deed  in 

name  of  third  party — Parol  evidence. 

See  SPECIFIC  PEBFOBMANCE,  6. 
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62.  Deed  absolute  infoi^ni  intended  to  operate  as  mortgage — Inten- 

tion— Character  of  evidence  of. 

To  induce  a  court  to  declare  a  deed,  absolute  on  its  face,  to  have  been 
intended  to  operate  as  a  mortgaj^e  only  the  evidence  of  such  intention  must  be 
of  the  clearest,  most  conclusive  and  unquestionable  character. 

McMicken  v.  The  Ontario  Bank.— zx.  548. 

63.  Sale  of  goods — Partners — To  whovi  credit  given — Entries  of 

other  goods  on  previous  dealings — Evidence  of  PartTiership 
— New  trial  unless  reduction  of  verdict  assented  to. 

The  three  plaintiffs,  Patrick,  Jeremiah  and  Thomas  O'Brien  were  partners 
in  lumbering  transactions  and  had  admittedly,  as  such  partners,  under  the 
firm  name  of  F.  O'Brien  &  Bros,  dealings  with  the  defendant  from  1879  to  the 
fall  of  1882.  At  the  end  of  1880, 1881  and  1882  die  parties  had  a  settlement  of 
accounts,  showing  a  balance  due  on  each  settlement  from  the  defendant  to  the 
plaintiffs,  the  total  of  the  three  balances  being  1^3,427.05,  for  which  the  plaintiffs 
brought  their  action.  The  defendant  set  off  a  claim  larger  than  that  of  the 
plaintiffs  for  goods  supplied  to  the  partnership  in  1883  and  1884,  but  the 
plaintiffs  contended  that  the  partnership,  to  the  knowledge  of  the  defendant, 
had  been  dissolved  in  1882  and  that  the  goods  had  been  supplied  by  the 
defendant  to  Patrick  O'Brien  alone.  The  defendant  denied  that  he  knew  of 
the  dissolution  of  the  partnership. 

During  the  period  between  the  fall  of  the  year  1882  and  the  year  1884, 
while  some  of  the  entries  in  the  defendant's  books  showed  the  charges  to  have 
been  made  against  P.  O'Brien  &  Bros.,  numbers  of  the  entries,  in  fact  the 
greater  number  of  them,  were  made  against  P.  O'Brien  alone.  The  defend- 
ant's counsel,  to  meet  and  answer  any  inference  that  might  be  drawn  against 
the  defendant  from  such  entries,  proposed  to  prove,  and  did  establish  by  the 
evidence  of  the  defendant,  by  reference  .to  his  books,  that  from  the  year  1879 
to  the  fall  of  the  year  1882  (when  admittedly  the  plaintiffs  were  partners)  the 
defendant  kept  his  books  in  the  same  manner,  making  the  charges  sometimes 
against  P.  O'Brien,  and  at  other  times  against  P.  O'Brien  &  Bros. 

The  Supreme  Court  of  New  Brunswick  Held,  Wetmore,  J.,  dissenting, 
that  this  evidence  was  rightly  admitted ;  and  also,  that  it  was  not  misdirection 
to  tell  the  jury  that  in  considering  the  question  of  partnership  since  1882  they 
^  might,  in  connection  with  the  other  facts  of  the  case,  consider  the  way  in 
which  the  defendant  kept  his  accounts  both  before  and  after  that  date  and 
whether  he  was  dealing  differently  with  the  plaintiffs  after  1882,  from  his 
mode  of  dealing  with  them  before  that. 

It  was  held  further  that  in  the  amount  awarded  to  the  defendant  was 
included  a  sum  of  $1,209.50  for  goods,  of  the  delivery  of  which  the  proof  was 
insufficient,  and  that  unless  the  defendant  consented  to  a  reduction  of  his 
balance  by  that  amount  there  should  be  a  new  trial.    See  27  N.  B.  R  145. 

On  appeal  to  the  Supreme  Court  of  Canada  it  was  Held,  that  the  judgment 
of  the  Supreme  Court  of  New  Brunswick  should  be  affirmed  and  the  appeal 
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dismiBsed,  the  majority  of  the  jadges  (Ritchie,  G.J.,  and  Tascherean  and 
Patterson,  JJ.)  being  of  opinion  that  the  evidence  objected  to  was  properly 
admitted  and  that,  taking  the  charge  of  the  learned  jadge  at  the  trial  as  a 
whole,  there  was  no  misdirection.    Strong  and  Gwynne,  JJ.,  dissenting. 

Per  Patterson,  J. — The  objection  to  the  use  of  the  defendant's  books  as 
evidence  is  efifectually  met  by  the  circnmstance  that  they  were  first  pnt  in 
evidence  by  the  plaintiffs.  The  plaintiffs  appear  to  have  appealed  to  the  books 
with  the  idea  that  they  would  show  a  change  in  the  defendant's  mode  of 
dealing  with  them  after  the  settlement  of  1882,  that  the  later  entries  would 
appear  to  be  against  Patrick  O'Brien  without  the  brothers,  and  wonld  thus 
indicate  a  recognition  by  the  defendant  of  the  partnership  having  ceased. '  To 
rebut  this  inference,  it  was  proper  for  the  defefendant  to  exhibit  the  earlier 
accounts  in  support  of  his  assertion  that  the  same  mode  of  bookkeeping  had 
prevailed  through  all  the  years.  But  when  the  point  made  by  the  plaintiffs 
had  thus  been  neutralised,  the  defendant's  right  to  use  his  own  books  as 
evidence  was  exhausted.  The  books  might  or  might  hot  indicate  that  after 
1882  he  had  continued  to  regard  the  plaintiffs  as  partners  in  the  same  manner 
as  he  had  done  from  1879  to  1882.  If  they  showed  knowledge  on  the  part  of 
the  defendant  that  the  partnership  had  ceased ^  they  would  be  cogent  evidence 
for  the  plaintiffs,  but  if  they  merely  indicated  that  the  defendant  was  not 
aware  of  any  change,  they  would  lefkve  the  issae  of  partnership  or  no  partner- 
ship untouched.  • 

It  is  complained  that  Mr.  Justice  Tuck  gave  the  jury  to  understand  that 
weight  might  be  given  in  favour  of  the  defendant,  on  the  substantial  issue  as 
to  the  partnership,  to  the  fact  that  he  continued  to  make  his  entries  in  the 
same  way  as  he  had  done  in  the  earlier  years.  There  are  some  expression^  in 
the  charge  of  the  learned  judge,  as  reported,  which  are  perhaps  susceptible  of 
being  so  construed,  but  they  do  not  appear  to  me  to  be  so  intended,  nor  am  I 
so  satisfied  that  the  jury  would  be  probably  misled  by  them,  as  to  feel  called 
upon  to  interfere  on  that  ground  with  the  judgment  of  the  court  below. 

The  reduction  of  the  verdict  was  done  with  the  consent  of  khe  defendant 
and  it  amounted  in  effect  to  holding  that,  as  to  those  particular  items,  there 
was  not  evidence  for  the  jury.  What  was  done  differs  in  principle  from  the 
reduction  of  a  verdict  for  unliquidated  damages  with  the  assent  of  the  plain- 
tiffs. 

I  know  of  no  principle  on  which  the  other  party  can  insist  that  a  new 
trial  shall  be  granted  for  the  purpose  of  investigating  claims  which  are  fb 
effect  abandoned.  In  Belt  v.  Lawes  (12  Q.  B.  D.  256)  the  power  of  the  Court 
to  reduce  a  verdict  for  unliquidated  damages  with  the  assent  of  the  plaintiff, 
and  against  the  will  of  the  defendant  who  asks  for  a  new  trial  on  the  ground 
of  excessive  damages,  was  discussed  and  formally  affirmed  by  the  Court  of 
Appeal.  The  right  of  a  party  to  relieve  himself  from  embarrassment  caused 
by  an  excessive  recovery  is  further  exemplified  by  the  practice  of  entering  a 
remittitur  damna  on  the  roll,  instances  of  which  will  be  found  in  the  Upper 
Canada  cases  of  Jordan  v.  Marr  (4  U.  C.  Q  B.  53)  and  Thomas  v.  Hilmer  (4  U.  C. 
Q.  B.  527). 


299 

Evidence — Continued. 

Besides,  the  matter  is  after  all  a  matter  of  practice,  with  which  an 
appellate  Court  should  be  slow  to  interfere  when  no  substantial  injustice  is 
done. 

The  question  of  partnership  or  no  partnership  was  one  of  fact.  I  cannot 
say  that  the  court  below  was  wrong  in  holding  that  there  was  evidence  for  the 
jury  that  the  dealings  on  which  the  set-off  was  founded  were  with  the  three 
plaintiffs  as  partners,  as  the  contracts  and  dealings  of  the  previous  years  had 
been. 

Per  G Wynne,  J. — The  evidence  failed  to  establish  a  partnership  between, 
the  plaintiffs,  or  any  joint  liability  by  them  to  the  defendant  in  respect  of  the 
goods  charged  for  in  his  seii  off. 

Further,  the  practice  of  refusing  to  grant  a  new  trial  upon  condition  of 
the  party  in  whose  favour  a  verdict  has  been  rendered  by  a  jury  agreeing  to- 
accept  a  reduced  amount  named  by  the  court,  has  been  confined  to  cases  of 
objection  taken  for  excessive  damages  only,  and  has  not  been  applied  to  a  case 
like  the  present. 

Present :  Ritchie,  C.J.,  and  Strong,  Taschereau,  Gwynne  and  Patter^ 
son,  J  J. 

O'Brien  y.  O'Brien.— 10th  March,  1890. 

64.  Letter  of  guarantee  by  bank  —  Claim   for  loss  —  Proof  of  — 

Account  sales. 

See  GUARANTEE. 

65.  Promissory  note — Liability  on — Maker  or  endorser — Int(^tion. 

See  BILLS  OF  EXCHANGE  AND  PROMISSORT  NOTES,  26. 

66.  Fire  insurance  —  Insurable  interest — Agreement  to  cut  and 

store  ice — Construction  of — Insurance  by  purchaser  of  ice 
— Admissibility  and  evidence  of. 

See  INSURANCE.  FIRE,  27. 

67.  Aged  and  infirm  witness — Death  of,  after  trial  —Inutility  of 

new  trial. 

See  SHIPS  AND  SHIPPING,  14. 

68.  Libel — Pleading  "not  guilty"  and  **  fair  comment" — Reception 

of  evidence   to  prove  personal  dishonesty — Rejection  of 
evidence  tendered  in  rebuttal — General  verdict — New  trial. 

See  LIBEL,  8. 

Exchange— of  lands. 

See  SPECIFIC  PERFORMANCE,  7. 
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Hxecution — Order  directing  payment  of  part  of  verdict  as  con- 
dition of  stay  of  execution  illegal. 

See  DAMAGES,  25. 

2.  Premature  issue  of  writ  of — Irregularity. 

See  FRAUDULENT  PREFERENCE,  2. 

3.  Sale  of  railway  shares  en  bloc — Art.  595,  599,  C,  C,  P, 

Where  a  naxnber  of  shares  of  railway  stock  were  seized  and  advertised  to 
be  sold  in  one  lot,  neither  the  defendant  nor  any  one  interested  in  the  sale 
requesting  the  sheriff  to  sell  the  shares  separately,  and  such  shares  were  sold 
for  an  amount  far  in  excess  of  the  judgment  debt  for  which  the  property  was 
taken  into  execution,  such  sale  in  the  absence  of  proof  of  fraud  or  collusion 
was  held  good  and  valid. 

Conneotiout  A  Patsumpslc  Rlvert  Ry«  Co.  t.  Moivit.— xiv.  SIS. 

4.  Chattel  mortgaore — Possession  of  goods  under — Pro^^so  as  to 

selling  by  mortgagor — Seizure  of  goods  under  execution  by 
mortgagee — Setting  aside  as  against  good  faith. 

See  CHATTEL  MORTGAGE,  9. 

5.  Execution  creditor  —  Lien  of  for  costs  under  R.  S.  0.  1887, 

c.  124,  s.  9. 

See  ASSIGNMENT.  13. 

6.  Writs  of  execution — Seal — Signature  of  prothonotary. 

In  province  of  N.  S.  writs  of  execution  need  not  be  si^ed  by  the  protho- 
notary of  the  court.  It  is  the  seal  of  the  court  which  gives  validity  to  such 
writs,  not  the  signature  of  the  officer. 

Archibald  v.  Rubley—xviii.  116. 

See  CHATTEL  MORTGAGE,  11. 

Execution  Debtor. 

See  TROVER. 

Executors — Liability  of  (P.  Q.) — Dihat  decompte — Interest — Pre- 
scription. 

Respondents,  representing  one  of  the  universal  residuary  legatees  of  one 
W.  D.,  sen. ,  sued  appellants  as  joint  testamentary  executors  of  the  said  W.  D., 
sen.,  to  render  an  account  and  pay  over  the  balance  of  the  estate  in  their 
hands.  On  a  dibat  de  compte  the  total  value  of  the  estate  was  proved  to  be 
worth  944,525.65.  Of  this  amount  appellants  in  their  said  capacity,  as 
appeared  by  an  account  rendered  by  them,  took  possession  of  914,510.33.    The 
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balance  of  $30,015.83  appeared  by  the  books  of  W.  D.  <&  Co.,  to  be  dae  to  the 
estate  of  W.  D..  sen.,  by  W.  D.,  jnn.,  one  of  the  ezeoators,  and  to  have  never 
ioome  into  the  possession  of  the  other  ezeoators. 

Held,  that  under  Art.  913,  Civil  Code  L.  C,  appellants  were  jointly  and 
severally  responsible  only  for  the  amount  they  took  possession  of  in  their  joint 
capacity,  and,  therefore,  that  W.  D.,  Jan.,  alone  was  responsible  for  the  amount 
of  such  balance.    Taschereau,  J.,  dissenting. 

2.  That  testamentary  executors  cannot  legally  be  charged  with  more  than 
six  per  cent,  interest  on  the  moneys  collected  by  them,  after  their  account  has 
been  demanded,  in  the  absence  of  proof  that  they  realized  a  greater  rate  of 
interest  by  the  use  of  such  moneys. 

3.  That  entries  in  merchants'  books,  reg^ularly  kept,  and  unchanged 
daring  a  term  of  years,  with  an  annual  rendering  of  accounts  conforming  to 
such  entries  to  creditors,  make  proof  against  such  merchants,  particularly 
after  the  death  of  the  creditors. 

4.  That  an  action  against  executors  for  an  account  of  their  administra- 
tion, and  of  the  moneys  they  have  received,  or  ought  to  have  received,  in 
their  said  capacity,  cannot  be  prescribed  otherwise  than  by  the  long  prescrip- 
tion of  30  years. 

Darling  y.  BFOW]i.~ii.  [2]  26. 

2.  Powers  of. 

See  WILL,  9. 

3.  Action  by  on  policy  of  assurance. 

See  INSURANCE,  LIFE,  6. 

4.  Eocecutor,  judgment  against  and  sale  of  lands  under — Debt  to 

he  proved  as  against  heir — Pro-tutor,  action  against  for  an 
account — Jurisdiction,  plea  to — Property  in  Quebec  and 
Onta,rio — Negligence — Duty  to  administer  en  bon  pire  de 
faTYiiUe —  Liability  of  for  interest — Civil  Code,  Art,  290, 
et  seq, 

Robert  F.  Coleman  and  Maria  Mansfield  CoxmoUy  were  married  at  Belle- 
ville, in  Ontario,  on  the  4th  of  November,  1841.  The  issue  of  this  marriage 
were  two  children,  Susanna  Louisa  Coleman  and  Anna  Maria  Coleman,  the 
female  plaintiff,  who  was  bom  in  1846.  Robert  F.  Coleman  made  his  will  at 
Belleville  on  the  10th  of  February,  1852,  giving  his  wife  the  enjoyment  of  his 
property  during  her  life,  or  until  she  re-married,  and  the  property  to  his  chil- 
dren. He  appointed  his  wife,  Lewis  Wallbridge  and  William  Hope  his  executors, 
and  died  in  1852.  Wallbridge  and  Hope  hotb  renounced  the  executorship.  On 
the  11th  of  June,  1853,  Mrs.  Coleman  made  her  will  at  Montreal,  whereby  she 
bequeathed  all  her  property  to  her  two  children,  and  appointed  the  defendant 
and  Francis  Mullins  as  her  executors,  authorizing  them  to  continue  the  execu- 
tion of  the  will  of  her  late  husband.  She  also  appointed  them  tutors  to  her 
children,  to  take  care  of  them  until  their  marriage  or  their  age  of  majority. 
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The  defendant  was  then  married  to  a  sister  of  Mrs.  Coleman,  and  was  there- 
fore the  maternal  uncle  of  the  female  respondent  and  of  her  sister.    Mrs. 
Coleman  died  on  the  25th  of  Jane,  1853.     Her  property  consisted  of  one  quarter 
•    of  lot  No.  1,  in  the  1st  range  of  the  parish  of  Chateauguay.    The  children  had, 
besides,  the  property  left  to  them  by  their  late  father,  which  consisted  of  a  lot 
of  land,  with  mill  and  two  houses,  at  Belleville,  af^ainst  which  there  were  several 
mortgages,  registered,  amounting  to  about  95,000.    On  the  12th  of  June,  1854, 
Catherine  Connolly,  a  sister  of  Mrs.  Coleman,  died  intestate,  and  her  property, 
consisting  of  one  undivided  half  of  certain  lots  of  land  on  Drummond  street, 
Montreal,  went  to  her  brother,  Patrick  Connolly,  and  to  her  sisters,  Bosanna, 
Susan  and  Sarah  Connolly,  and  to  her  two  nieces,  the  female  plaintiff  and  her 
sister,  as  representing  their  late  mother,  who  thereby  became  possessed  of  one- 
fifth  in  the  undivided  half  of  said  two  lots  of  land  on  Drummond  street.    On 
the  2nd  of  May,  1856,  Susanna  Connolly,  the  wife  of  the  defendant,  made  her 
will  and  bequeathed  to  him  the  undivided  half  of  the  lots  of  land  on  Drum- 
mond street  for  the  use  and  benefit  of  her  two  nieces,  the  female  plaintiff  and 
her  sister;    Mrs.  Miller  (Susanna  Connolly)  died  shortly  after.     In  1861, 
Susanna  Louisa  Coleman  died  a  minor,  leaving  the  female  plaintiff  as  her  sole 
heir.    Patrick  Connolly  died  about  1862,  intestate,  and  the  female  plaintiff,  his 
niece,  inherited  one-fourth  of  his  estate,  which  consisted  of  his  share  of  the 
Ohateauguay  farm  and  of  one-fifth  in  one  undivided  half  of  the  Drummond 
street  lots.     On  the  3rd  of  August,  1864,  Sarah  Connolly  gave  to  the  female 
plaintiff  her  share  in  the  Drummond  street  property,  which  apparently  con- 
sisted of  one-fifth  and  one-fourth  in  another  fifth  of  one  undivided  half  of  said 
lots.    The  defendant  accepted  this  donation  for  the  female  plaintiff,  and 
assumed  in  the  deed  the  quality  of  tutor.    In  July,  1867,  the  female  plaintiff 
became  of  age,  and  on  the  21st  of  April,  1868,  she  married  Louis  Edmond 
Am6d6e  Globensky.     They  are  separated  as  to  property.     A  few  days  before 
her  marriage,  that  is,  on  the  9th  of  April,  1868,  the  female  plaintiff  gave  a  full 
discharge  to  the  defendant,  as  having  been  executor  to  her  mother's  last  will ; 
she  acknowledging  by  this  discharge,  that  he  had  rendered  to  her  a  true  and 
faithful  account  of  his  administration.    On  the  2nd  November,  1868,  the  female 
plaintiff,  being  authorized  by  her  husband,  sold  to  the  defendant  all  the  rights 
-and  shares  she  had  in  an  undivided  half  of  the  Drummond  street  property,  for 
95,000,  which  sum  she  acknowledged  to  have    previously  received.     It  is 
admitted,  however,  by  the  defendant  that  he  then  only  paid  to  her  a  sum  of 
9360,  leaving  the  sum  of  94,640,  to  be  accounted  for.    The  property  sold  by 
this  deed  was  not  the  undivided  half  bequeathed  by  Mrs.  Miller  to  the  defend- 
ant for  the  use  of  her  nieces,  but  the  shares  which  came  to  the  female  plaintiff 
by  the  death  of  Catherine  and  Patrick  Connolly,  by  the  donation  from  Sarah 
Connolly  and  by  the  decease  of  her  own  sister.    These  shares  consisted  of 
one-half,  or  about  one-half,  of  the  undivided  half  of  the  lots  on  Drummond 
street,  or  one-fourth  of  the  whole.    This  appears  from  the  terms  of  the  deed, 
■and  also  from  the  fact  that  the  defendant  claimed  the  other  half  as  having 
been  bequeathed  to  him  by  his  wife.    The  female  plaintiff,  alleging  in  her 
declaration  that  the  defendant  had  had  the  management  of  all  her  property 
since  the  death  of  her  mother  (25th  of  June,  1853,)  that  the  discharge  of  the 
dth  April,  1868,  was  null,  having  been  obtained  by  fraud  and  without  a  previ- 
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oas  acGOTint  by  the  defendant  of  his  administration  of  her  estate  and  property, 
and  that  the  sale  of  the  2nd  of  November,  1868,  of  the  Drammond  street 
property,  was  also  null,  as  having  been  made  to  the  defendant  before  he  had 
rendered  an  account  of  his  administration,  and  further  that  the  defendant  had 
in  his  hand  property  belonging  to  her  to  the  amount  of  960,000,  prayed  that 
the  discharge  of  the  9th  of  April,  1868,  and  the  sale  of  the  2nd  of  November, 
1868,  be  set  aside,  and  that  the  defendant  be  condemned  to  accounv  to  ber,  for 
his  administration  of  her  property,  or  to  pay  to  her  960,000,  and  that  he  be 
held  to  be  contraignahle  par  corps. 

To  this  action  the  defendant  pleaded : — 

1st.  Cumulation  of  action,  inasmuch  as  the  plaintiff  asked  by  the  same 
action  an  account  of  defendant's  administration  and  the  rescission  of  the 
deed  of  sale  of  the  2nd  of  November,  1868 ;  2ud.  That  the  plaintiff  sold  her 
share  of  the  Chateauguay  property  on  the  9th  of  June,  1875,  and  that  he  never 
had  the  administration  of  it,  nor  received  any  rent  from  said  property ;  8rd. 
That  Susanna  Connolly,  his  wife,  had  bequeathed  the  one  undivided  half  of 
the  Drummond  street  property  to  him,  and  that  she  had  authorized  him  to 
dispose  of  it  for  the  interest .  of  the  plaintiff  and  of  her  sister,  and  that  under 
that  bequest  he  was  entitled  to  the  enjoyment  of  that  property  during  his  life ; 
4th.  That  the  Belleville  property  was  sold  by  the  sheriff  on  the  loth  of. 
February,  1865,  to  John  Bell  for  9300,  and  a  deed  given  of  it  on  the  6th  of 
October,  1865,  and  that  he,  the  defendant  had  purchased  the  property  from 
Bell  in  1868.  The  property  was  sold  by  defendant  in  1870  for  96.250 ;  5th. 
That  the  plaintiff  had  given  him  a  full  discharge  on  the  9th  of  April,  1868,  and 
he  further  denied  all  the  allegations  of  the  declaration. 

On  the  first  plea,  the  Superior  Court  held  that  there  was  cumulation  of 
action  and  ordered  the  respondent  to  make  her  option  between  her  action 
en  reddition  de  compte  and  her  demand  to  annul  the  sale  of  the  2nd  of  Novem- 
ber, 1868. 

The  plaintiff  did  not  appeal  from  this  judgment,  although  the  court  of 
Q.  B.  and  also  the  Supreme  Court  of  Canada  appear  to  have  been  of  opinion 
that  it  was  erroneous,  bat  made  her  option  to  proceed  with  her  action  en  reddition 
de  compte. 

On  the  29th  of  December,  1871,  the  discharge  given  by  the  respondent  was 
held  to  be  valid,  and  her  action  was  dismissed. 

This  judgment  was  reversed  by  the  Court  of  Review,  whose  judgment  was 
confirmed  by  the  court  of  Q.  B.,.and  the  defendant  was  condemned  to  render 
an  accounc  of  his  administration.  By  some  oversight  the  Court  of  Review  did 
not  formally  declare  the  discharge  null  and  void,  and  as  its  judgment  was  con- 
firmed as  rendered,  there  was  no  express  adjudication  setting  aside  the 
discharge,  although  it  was  virtually  annulled  by  the  order  given  to  the 
defendant  to  account,  on  the  ground  that  he  had  not  previously  properly 
accounted  for  his  administration  of  the  plaintiff 's  property. 

On  the  6th  October,  1875,  the  defendant,  in  pursuance  of  this  judgment, 
rendered  an  account  by  which  he  credited  the  respondent  with  an  amount  of 
912,224,05,  including  94,640,  being  the  balance  of  the  sale  of  the  Drummond 
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street  property,  and  he  charged  her  with  a  sum  of  $33,116.82  for  disburaements 
and  interest,  leaving  a  balance  in  his  favour  of  $20,892.77,  which  he  claimed  by 
an  incidental  demand. 

In  this  incidental  demand,  the  defendant  raised  the  objection  that  the 
action  shoold  have  been  in  Ontario,  where  the  property  administered  by  the 
appellant  was  situated. 

The  Superior  Court  (Sicotte,  J.,)  held  that  the  judgment  ordering  defendant 
to  acooont  settled  the  question  of  the  liability  to  account  and  the  quality  in 
which  he  was  liable,  that  whether  considered  as  a  mandatory,  a  negoiiorum 
geitor,  or  as  a  pro-tutor,  the  defendant  having  confused  his  own  revenues  with 
those  of  his  ward  had  acted  negligently  and  contrary  to  the  duty  incumbent 
upon  him,  and  was  liable  for  interest  in  any  case  if  a  reliquatairet  Art.  1714, 
G.  C,  and  to  contrainte  par  corpse  Axt.  290,  C.  G. 

All  interest,  therefore,  charged  on  expenditure  was  struck  out,  and  the 
defendant  was  charged  with  a  sum  of  $3,000  interest  upon  the  annual  balances 
due  after  deducting  expenditure.  The  court  held,  also,  that  the  Belleville 
property  had  been  sold  owing  to  his  negligence,  and  that  he  was  bound  to  give 
its  equivalent  in  money  at  the  time  of  rendering  the  account.  He  was  liable 
to  pay  $15,000,  also,  as  the  value  of  the  half  of  the  Drmnmond  street  property, 
which  by  his  wife's  will  he  had  been  charged  to  deliver  to  the  female  plaintifif, 
in  default  of  his  delivering  it  over. 

The  court  disallowed  an  item  of  $2,026  charged  among  the  expenses,  being 
the  amount  of  a  judgment  rendered  in  his  favour  on  the  cognovit  of  Mrs. 
Coleman,  on  the  2l8t  May,  1853,  on  the  ground  that  no  sufficient  evidence  of 
a  debt  existed. 

Other  items  of  receipts  were  charged  against  him,  including  the  $3,000 
for  interest,  and  inolading,  also,  sums,  as  and  for  rents  of  the  Belleville  pro- 
perty from  the  year  1852«  inclusive,  making  the  total  receipts  $52,500,  from 
which  an  expenditure  of  $11,222  was  to  be  deducted,  leaving  the  defendant 
responsible  for  $41,278. 

The  Court  of  Queen's  Bench  held,  that  if  there  was  anything  in  the 
objection  that  the  action  should  have  been  brought  in  Ontario,  it  should  have 
been  urged  as  a  plea  to  the  jurisdiction  of  the  court  and  not  by  an  incidental 
demand,  but  in  neither  form  would  it  be  a  valid  objection,  the  action  to 
account  being  a  personal  action  which  could  be  brought  either  at  the  domicile 
of  the  party  accountable,  or  at  the  place  where  he  was  appointed  to  the  office 
which  makes  him  liable  to  account.  The  defendant  had  his  domicile  in 
Montreal,  and  was  there  appointed  executor  of  Mrs.  Coleman's  will. 

The  defendant  was  relieved  from  an  account  for  the  rents  of  the  Belle- 
ville property  prior  to  1855,  on  the  ground  that  from  the  death  of  Mrs. 
Coleman  in  June,  1853,  to  1855,  MuUins  alone  administered  that  property, 
and  executors  are  only  responsible  for  what  they  have  actually  received,  or 
ought  to  have  received,  and  are  not  jointly  and  severally  liable  for  each 
other's  administration.  The  rents  were  also  put  at  a  much  lower  figure  than 
that  arrived  at  by  the  Soperior  Court. 
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The  appellant  was  allowed  certain  items  which  had  been  disallowed  by 
the  Snperior  Court,  including  the  amount  of  the  judgment  for  92,014.14,  and 
he  was  allowed  interest  on  the  amount  of  this  judgment  and  also  on  the* 
debts  which  bore  interest  and  which  he  paid  in  the  interest  of  the  minor  and 
to  prevent  the  sale  of  her  real  estate.  He  was  also  charged  on  account  of  the 
Belleville  property  with  only  $6,250,  the  amount  for  which  it  was  sold  in 
1870,  the  oourt  considering  that  this  was  a  fair  price  and  that  there  was  no- 
evidenoe  of  fraud. 

The  result  was  that  a  balance  of  9590.07,  with  interest  from  the  6tb 
October,  1875,  was  found  due  to  the  defendant,  and  each  party  was  ordered  to 
pay  his  own  costs  of  the  court  below,  and  the  plaintiff  to  p%y  the  defendant's 
costs  of  appeal.    See  2  Dorion's  Q.  B.  B.  33. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  quality  of  the 
defendant  was  not  only  resjtidieata  by  the  judgment  condemning  the  defendant 
to  render  an  account,  but  had  been  acquiesced  in  by  the  defendant ;  that  the 
courts  below  were  correct  in  holding  that  the  action  had  properly  been  brought 
in  the  Province  of  Quebec ;  that,  while  agreeing  with  the  Court  of  Queen's 
Bench  as  to  the  law  respecting  the  liability  of  executors,  the  court  was  of 
opinion  there  was  not  sufficient  evidence  that  Mullins  had  acted  otherwise 
than  as  the  agent  of  the  defendant,  who  was  therefore  properly  liable  for  all 
the  rents  of  the  Belleville  property  after  the  death  of  Mrs.  Coleman ;  that 
the  administration  of  fche  defendant,  although  begun  before  the  promulgation 
of  the  Civil  Code,  should  have  been  regulated  by  the  principles  contained  in 
the  Code,  (Art.  290,  et  seq,)  which,  with  a  few  exceptions  introducing  new  law, 
are  only  a  return^  of  the  old  law  on  the  obligations  of  a  tutor.  He  should 
therefore  have  administered  en  hon  p^e  de  families  whereas  his  own  evidence 
was  sufficient  to  prove  negligence  on  his  part.  He  had  allowed  the  tenants 
of  the  Belleville  property  to  make  only  sudi  repairs  as  they  thought  right,  and 
moreover  to  deduct  the  cost  from  the  rents,  although  the  leases  bound  them 
to  keep  the  property  in  repair.  That  the  defendant  should  be  charged  interest 
on  the  price  of  the  Belleville  property  ($6,250),  and  also  on  that  part  of  the 
price  of  the  sale  of  the  half  of  the  Drummond  street  property  unaccounted 
for  (94,640),  from  the  time  of  sale,  (Art.  1,534,  C.C.)  not  being  entitled  to  the 
delay  of  six  months  allowed  by  the  Code  for  investing  the  moneys  of  a  minor, 
because  he  had  claimed  to  appropriate  and  had  used  the  money  as  his  own ; 
that  the  charge  made  for  the  board  of  Mrs.  Coleman  and  Louisa,  allowed  by 
the  Court  of  Queen's  Bench,  should  be  deducted,  as  Mrs.  Coleman  and  her 
daughters  were  living  with  the  defendant  as  his  relatives,  and  there  was  no 
evidence  that  the  defendant  had  at  that  time  any  intention  of  making  them 
pay  board ;  that  the  amount  of  the  judgment  obtained  against  Mrs.  Coleman 
should  be  disallowed,  together  with  the  interest  fehereon;  and  that  certain 
other  items  (particularly  specified)  should  be  disallowed.  The  result  was  that 
the  judgment  of  the  Queen's  Bench  was  varied  by  condemning  fche  defendant 
to  pay  to  the  plaintiffs  the  sum  of  912,121.49,  but  the  court  did  not  order  a 
eantrainte  par  corps,  because  it  had  been  admitted  that  sufficient  property 
belonging  to  the  defendant  to  secure  the  plaintiffs  had  been  seized,  and 
because  the  court  not  being  obliged  to  pronounce  "  la  contrainte  par  corps'* 

Cab.  T>ia.— 20 
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a^inst  tutors  in  every  case,  did  not  think  it  necessary  to  do  so  in  the 
present  one. 

Per  Strong,  J. — The  Belleville  property  having  heen  devised  hy  the 
plaintiff's  father  to  her  mother  for  life,  with  remainder  to  the  plaintiff  and 
her  sister  in  fee,  a  trust  was  created,  and  upon  the  death  of  Mrs.  Coleman 
there  was  no  trustee  to  execute  this  trust,  and  Miller  the  defendant,  and 
MuUins,  having  entered  into  the  estate  of  the  minors  and  taken  the  profits 
were  acoountahle  in  equity  as  constructive  trustees,  and  their  liability  in  this 
respect  being  entirely  a  personal  one  might  be  enforced  in  a  jurisdiction  other 
than  that  in  which  the  lands  were  situated,  and  the  mere  pending  of  a  suit 
in  the  Ontario  Court  of  Chancery,  in  which  no  decree  had  been  made,  did  not 
constitute  any  ground  of  defence.  The  defendant  ought  not  to  be  allowed  to 
claim  the  amount  of  the  judgment  against  Mrs.  Coleman,  because  it  was  a 
failure  of  duty  on  his  part  not  to  see  she  was  protected  by  accepting  her 
mother's  succession  under  benefit  of  inventory,  and  he  cannot  be  allowed  to 
take  advantage  of  his  own  default  by  making  the  plaintiff  responsible  for  her 
mother's  debt  to  an  amount  far  beyond  the  value  of  the  succession.  Besides, 
the  evidence  of  a  debt  was  very  unsatisfactory,,  and  it  was  the  conunon 
practice  (so  much  so  that  this  court  might  take  judicial  notice  of  it)  to  take 
judgments  in  this  form  in  Ontario  for  the  sole  purpose  of  enabling  the  lands 
to  be  sold  under  execution  against  the  executor  or  administrator  {Oardiner  v. 
Gardiner,  2  U.  C.  0. 8.  620),  and  not  with  any  view  of  binding  the  executor 
to  an  admission  of  personal  assets,  and  such  a  judgment  was  no  evidence  as 
regarded  the  real  representatives  of  the  heir  or  devisee,  but  as  to  them  was 
res  inter  aUos,  and  before  lands  could  be  made  liable  to  the  satisfaction  of 
the  judgment  creditor  he  was  bound  to  prove  his  original  debt  as  strictly  as 
if  no  judgment  against  the  executor  had  ever  been  obtained,  and  this  the 
<lef endant  had  entirely  failed  to  do. 

Appeal  allowed  with  costs,  and  judgments  of  courts  below  varied. 

Col«man  t.  Hiller.— 4th  Dec.,  1882. 

5.  Executrix,  removal  of  for  wasteful  and  fraudulent  adminia- 
tration — Husband  of  may  be  general  a^eni  though  will 
provides  that  he  shall  have  no  control  of  wife*s  interest — 
But  not  competent  to  give  evidence  on  behalf  of  his  wife. 

An  action  to  set  aside  an  executrix. 

The  appellant  is  the  sole  survi/ing  executrix  of  the  will  of  the  late  John 
Ross,  and  the  appellant  and  the  respondent  are  the  remaining  legatees  under 
the  will.    The  complaint  of  the  respondent  is : 

1st.  That  appellant  had  given  a  power  of  attorney  to  her  husband  to 
manage  the  estate  in  violation  of  the  terms  of  the  will  of  the  late  John  Boss. 

2nd.  Fraud  in  charging  the  estate  with  sums  not  legally  chargeable  to  the 
estate.  In  charging  a  commission  to  remunerate  her  husband  for  the  manage- 
ment of  the  estate,  while  paying  one  Tuggey  a  commission  for  the  said  services ; 
in  taking  bonuses  for  leases  granted,  to  wit,  from  Steams  and  Murray,  1500, 
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and  from  Hart  and  Tnokwell,  $500 :  in  making  a  fraudolent  lease  to  one  Miss 
Cressy  at  a  notoriously  insufficient  rent  to  the  injury  of  the  estate ;  in  agree- 
ing to  pay  91>200  to  Hart  and  Tnokwell  for  the  cancellation  of  the  lease  of  part 
of  the  estate. 

3rd.  Waste  in  polling  down  and  erecting  buildings  on  the  estate. 

The  appellant  denied  all  this  waste  and  fraud,  and  maintained  that  she 
had  a  right  to  give  her  husband  a  power  of  attorney.  The  evidence  is  very 
voluminous. 

With  regard  to  the  first  point  respondent  relied  on  these  words :  "  And  it 
is  furthermore  my  will  and  wish,  that  neither  of  the  husbands  of  any  of  said 
daughcers  nor  any  of  my  daughters*  future  husbands,  shall  have  any  power 
over,  control  or  interference  in  any  manner,  with  the  foregoing  devise  and 
bequest  to  them,  but  shall  be  as  absolutely  free  from  such  power,  control  or 
interference,  as  if  they  had  remained  unmarried  and  single." 

The  appellant  also  complained  that  the  testimony  of  her  husband  had 
been  excluded,  and  that  it  was  competent  to  the  court  to  allow  her  husband 
to  be  examined.  The  appellant  relied  on  Art.  252,  C.  C.  P.  and  on  35  V. 
c.  6,  s.  9. 

The  Superior  Court  (MacKay,  J.),  while  admitting  thai  under  the  will 
the  husband  could  act  as  his  wife's  attorney,  removed  the  appellant,  on  the 
grounds  that  the  administration  of  the  estate  had  been  fraudulent  and  waste- 
ful, that  the  lease  to  Miss  Cressy  had  been  imprudent  and  looked  fraudulent, 
that  in  the  receipt  of  bonuses  by  Dr.  Thayer,  husband  of  appellant,  there  had 
been  fraud,  for  which  the  appellant  was  liable,  and  there  had  been  other 
irregular  transactions. 

The  Court  of  Queen's  Bench  held  that  it  was  competent  to  the  appellant 
under  the  terms  of  the  will  to  appoint  her  husband  her  general  attorney  and 
agent.  That  the  judge  of  the  court  below  not  having  permitted  the  intro- 
duction of  Dr.  Thayer*s  evidence,  under  the  circumstances  it  would  not  be 
the  duty  of  the  court,  even  if  it  had  the  power,  to  send  back  the  record  to 
allow  Or.  Thayer  to  be  examined.  That  it  would  not  feel  disposed  to  set 
aside  an  executrix,  daughter  cf  the  testator,  herself  a  legatee,  on  the  evidence 
of  small  payments,  which  might  have  been  avoided.  Nor  did  it  think  that 
the  payment  of  a  commission  to  Dr.  Thayer  for  appreciable  services,  such  as 
collections,  would  be  ground  for  displacing  the  executrix  selected  by  the 
testator.  But  that  the  judgment  should  be  confirmed  on  account  of  the 
Cressy  transaction,  and  the  taking  of  bonuses  on  several  occasions  without 
accounting  for  them. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  judgment  of 
the  court  below  must  be  confirmed  on  account  of  the  Cressy  transaction, 
and  that  the  evidence  of  Dr.  Thayer  on  behalf  of  his  wife  had  been  properly 
rejected. 

Appeal  dismissed  with  costs. 

Ross  Y.  Ross.^June  23rd,  1881. 

6.    Power  to  engage  clerks — ^Art.  914,  C.  C.  L.  C. 

Sfe  CONTRACT,  26. 
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7.  Administrator,  acta  of  misconduct — Acting  by  agent — Next  of 

kin — Costs  charged  against  personally. 

The  plaintiff  wished  to  administer  to  the  estate  of  his  brother,  in  the 
oonnty  of  Westmoreland,  N.B.,  but  was  unable  to  give  the  necessary  admin- 
istration bond,  oncil  the  defendant  W.  and  one  J.  agreed  to  become  his 
bondsmen,  seoaring  themselves  by  having  the  estate  placed  in  the  hands  of 
the  defendants.  A  portion  of  the  estate  consisted  of  some  English  railway 
stock,  which  the  defendants  wished  to  convert  into  money,  bat  plaintiff  woald 
not  assist  them  in  doing  so. 

In  passing  the  accounts  of  the  estate  in  the  Probate  Court  of  Westmore- 
land County,  it  was  found  that  there  were  several  persona  entitled  to  partici- 
pate as  next  of  kin  of  the  deceased,  and  the  respective  amounts  due  the  several 
claimants  were  settled  by  the  court. 

Owing  to  the  plaintiff's  refusal  to  join  in  realizing  the  stock,  however,  the 
defendants  were  unable  to  pay  some  of  these  parties  their  respective  shares, 
and  finally  plaintiff  filed  a  bill  to  compel  the  defendants  to  pay  him  his 
portion  of  the  estate  with  91,000,  which  he  claimed  as  commission,  and  also 
to  hand  over  to  him  the  shares  of  the  next  of  kin.  After  the  hearing  a 
decree  was  made  directing  that  the  estate  be  disposed  of  by  the  defendants, 
and  that  they  were  entitled  to  their  costs  as  between  solicitor  and  client, 
which  could  be  retained  out  of  the  plaintiff's  share  of  the  estate. 

On  appeal,  Proudfoot,  J.,  reversed  ijjiBit  portion  of  the  decree  which  made 
the  plaintiff's  share  of  the  estate  liable  for  the  defendants  costs,  but  the  Court 
of  Appeal  restored  the  original  judgment. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  affirming  the  judgment 
of  the  Court  of  Appeal,  (10  Out.  App.  B.  76),  that  as  the  misconduct  of  the 
plaintiff  had  caused  all  the  litigation,  the  Court  of  Appeal  had  acted  rightly  in 
refusing  to  compel  any  of  the  other  next  of  kin  to  bear  the  burden  of  thfr 
costs. 

O'SuUiYan  y.  Harty,  22  C.  L.  J.  17.— November  16th,  1885.— xL  322. 

8.  Sale  of   land    by — Unknown   quantity — Sold   by  the  acre — 

More  or  less. 

See  SALE  OF  LANDS,  22. 

9.  Death  of  party  after  verdict  and  before  judgment  on  a  rule  for 

a  new  trial — Suggestion  of  death  filed — Judgment  nunc 
pro  tunc — Appeal  by  Executors. 

See  APPEAL,  18. 

10.  Removal  of  executor— ArU,  282,  286,  917,  G  C. 

Held,  affirming  the  judgment  of  the  Qneen's  Bench  for  Lower  Canada, 
(appeal  side)  M.L.B.  8  Q.B.  191,  that  Art.  282,  C.C.  does  not  apply  to  executors 
chosen  by  the  testator,  and  that  in  an  action  for  the  removal  of  one  executor 
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when  there  are  several  exeoutors,  the  existence  of  a  law-snit  between  such 
^ecator  and  the  estate  he  represents,  and  the  evidence  of  irregnlarities  in  his 
administration  bat  not  exhibiting  any  incapacity  or  dishonesty,  are  not  a 
sufficient  caase  for  his  removal.  Arts.  285, 917,  C.  G.    Strong,  J.,  dissenting. 

Present :— Strong,  Foamier,  Taschereaa,  Gwynne  and  Patterson,  J  J. 

MitoheU  T.  HitcheU.— April  30, 1889.— xvi.  722. 

11.  TestaTnentary  execwtor — Liahility  for    misajypropriation  by 

agent — Art,  1711,  C,  C. 

Held,  affirming  the  judgments  of  the  courts  below,  that  when  a  testa- 
mentary executrix  employs  an  agent  as  attorney,  she  is  bound  to  supervise  his 
management  of  the  matters  entrusted  to  him  and  to  take  all  due  precautions 
and  cannot  escape  liability  for  the  misappropriation  of  funds  committed  by 
each  agent,  although  he  was  a  notary  public  of  excellent  standing  prior  to  the 
misappropriation. 

Low  Y.  Oemley.— xviii.  685. 

12.  Judgment  against  executors   on   note    made   by  one  of   the 

executors  endorsed  by  testator— Sale  of  lands  by  sheriff  and 
purchase  thereof  by  executors — Possession  taken  forcibly  by 
devisee — Trust — Statute  of  limitations. 

See  TRUSTS  AND.  TRUSTEES.  24. 

13.  Execwtor — Action  against — Legacy — Trust — Claim  on  assets 

— Charge  on  realty, 

T.  H.  and  his  brother  were  partners  in  business  and  the  latter  having  died 
T.  H.  became  by  will  his  executor  and  residuary  legatee.  A  legacy  was  left  by 
the  will  to  E.  H.,  part  of  which  was  paid  and  judgment  recovered  against  the 
executor  for  the  balance.  T.  H.  having  encumbered  both  his  own  share  of  the 
property  and  that  devised  to  him,  one  of  his  creditors,  and  a  mortgagee  of  the 
property,  obtained  judgment  against  him  and  procured  the  appointment  of 
receivers  of  his  estate.  E.  H.  then  brought  an  action  to  have  it  declared  that 
his  judgment  for  the  balance  of  his  legacy  was  a  charge  upon  the  moneys  in 
the  receivers*  hands  in  priority  to  the  personal  creditors  of  T.  H. 

*  Held,  afELrming  the  judgment  of  the  court  below,  that  it  having  been 
established  that  the  moneys  held  by  the  receivers  were  personal  assets  of  the 
testator,  or  the  proceeds  thereof,  E.  H.  was  entitled  to  priority  of  payment 
though  his  judgment  was  registered  after  those  of  the  other  creditors. 

Heldf  also,  that  the  legaoy  of  E.  H.  was  a  charge  upon  the  realty  of  the 
testator  the  reaidaary  devise  being  of  "the  balance  and  remainder  of  the 
property  and  of  any  estate"  of  the  testator,  and  the  words  "  property"  and 
"  estate"  being  both  sufficient  to  pass  realty.  This  charge  upon  realty 
operated  against  the  mortgagees,  who  were  shown  to  have  had  notice  of  the 
'wiU. 

Cameron  t.  Harper.— xxi.  273. 
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Expert — Builder's  Privilege — Duties  of  expert — Procfes  verbal — 
Arts.  1695,  2013,  2103,  C.  C— Art  333,  et  acq,,  C.  C.  P. 

See  BUILDER'S  PBIVIL£0£. 

Explosion — Of  gunpowder — ^Damage  caused  by — Whether  within 
policy. 

See  INSURANCE.  FIRE,  17. 

Expropriation — By  road  trustees. 

See  ROAD. 

2.  By-law  guaranteeing  cost  of,  invalid. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  18. 

3.  Public  highway — Statute  authorizing  expropriation  of,  for  public 

purposes — Records  containing  proceedings  on,  loss  of — Pre- 
sumption. 

See  HIGHWAY.  2. 

4.  Award — Validity  of — Description  of  land — 43-44  V.  c.  43  s.  9> 

(P.Q.)— i?'atte  et  aHicles— Art.  225,  C.  C.  P. 

See  ARBITRATION  AND  AWARD.  15. 

5.  Of  land  for  railway  purposes — Order  by  judge  in  chambers  as 

to  money  deposited— S.  &  E.  C.  Act  (R  S.  C.  c.  135),  s.  28-43 
V.  c.  9,  s.  9,  s-s.  31  — Persona  deaignata — Abandonment  of 
notice— R.  S.  C.  c.  109,  s.  8,  s-ss.  26  &  34. 

See  RAILWAYS  AND  RAILWAY  COMPANIES  44. 
al$o  JURISDICTION,  62. 

6.  Of  land  for  railway  purposes — Award  of  official  arbitrators — 

Compensation — Value  necessarily  largely  speculative — Duty 
of  Appellate  Court. 

See  ARBITRATION  AND  AWARD,  17. 

7.  Of  land  for  railway  purposes — Award  increased  by  Exchequer 

Court — Hearing  of  additional  witnesses — Appreciation  of 
evidence — Appeal. 

See  ARBITRATION  AND  AWARD.  18. 
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'  8.  Expropriation  of  land — Railway  Company — Damages,  estim/i- 
tion  of—R  8.  C.  c.  39,  a.  3,  «-«.  {e)—Farm  crossings— R  8.  C. 
c.  38,  s.  16. 

Where  land  is  taken  by  a  railway  company  for  the  purpose  of  nsing  the 
gravel  thereon  as  ballast,  the  owner  is  only  entitled  to  oompensation  for  the 
land  so  taken  as  farm  land,  where  there  is  no  market  for  the  gravel. 

The  oompensation  to  be  paid  for  any  damages  sustained  by  reason  of  any- 
thing done  onder  and  by  authority  of  B.  S.  C.  c.  39,  s.  8,  s-s.  («),  or  any  other 
Act  respecting  public  works  or  government  railways,  includes  damages 
resulting  to  .the  land  from  the  operation  as  well  as  from  the  construction  of 
the  railway. 

The  right  to  have  a  farm  crossing  over  one  of  the  government  railways 
is  not  a  statutory  right,  and  in  awarding  damages  full  compensation  for  the 
future  as  well  as  for  the  past  for  the  want  of  a  farm  crossing  should  be 
granted. 

Gwynne,  J.,  dissenting,  was  of  opinion  that  the  owner  had  the  option  of 
demanding,  and  the  government  had  a  like  option  of  giving,  a  crossing  in  liea 
of  compensation,  and  that  on  the  whole  case  full  compensation  had  beeni 
awarded  by  the  court  below.    (See  now  b'4  V.  c.  88,  s.  3). 

Yezina  t.  The  Queen.— xvii.  1. 

9.  Expropriation  for  govemm^ent  railway  purposes — 8everan^  of 

land — Farm  crossings — Compensation, 

When  land  expropriated  for  government  railway  purposes  severed  a  farm 
the  owner,  although  not  at  the  time  entitled  to  a  farm  crossing  apart  from 
contract,  was  entitled  to  full  compensation  covering  the  future  as  well  as  the 
past  for  the  depreciation  of  his  land  by  want  of  such  a  crossing.  Gwynne,  J., 
dissenting  on  the  ground  that  the  owner  was  entitled  to  a  crossing  as  a  matter 
of  law.     (See  now  62  V.  c.  38,  s.  3). 

Ouay  T.  The  Queen.— xvii.  80. 

10.  Expropriation  for  railway  pv/rposes^ Award — Validity  of — 

Riparian  rights— Obstruction  to  acces  et  sortie — Right  of 
action. 

In  an  award  for  land  expropriated  for  railway  purposes  where  there  ia 
an  adequate  and  sufiQcient  description,  with  convenient  certainty  of  the  land 
intended  to  be  valued,  and  of  the  land  actually  valued,  such  award  cannot 
afterwards  be  set  aside  on  the  ground  that  there  is  a  variation  between  tha 
description  of  the  land  in  the  notice  of  expropriation  and  in  the  award. 

A  riparian  proprietor  on  a  navigable  river  is  entitled  to  damages  against  a 
railway  company  for  any  obstruction  to  his  rights  of  accH  et  sortie^  and  such 
obstruction  without  parliamentary  authority  is  an  actionable  wrong :  Pion  v. 
North  Shore  Bailicay  Co,,  (14  App.  Gas.  612)  followed. 
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Tascherean,  J.,  was  of  opinion  that  the  award  in  this  case  included  com- 
pensation for  the  beach  lying  in  front  of  plaintiff's  property,  which  belongs  to 
the  Grown,  and,  for  that  reason,  shonld  be  set  aside. 

Blgaouette  t.  North  Shore  Railway  Co.— xvli.  363. 

11.  Railway  Company — Expropriation  of  land — Description  in  map 

or  plan  filed — ^Deviation — 42  V.  c.  9,  s.  8,  s-s.  11  (D.). 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  64. 

12.  Contract  to  build  Oovernrtient  Railway — Government  Rail- 

way Act,  JU,  V.  c.  25,  8.  109  — «■  Gon^trvLction  of  temi 
'* employee" — Conditions  precedent  to  exercise  of  comjyul- 
8ory  powers  of  expropricdion — Notice  of  action. 

Held,  that  the  compnlsory  powers  given  to  the  Government  of  Canada  to 

expropriate  lands  required  for  any  public  work  can  only  be  exercised  after 

compliaDce  with  the  statute  requiring  the  land  to  be  set  out  by  metes  and 

bounds  and  a  plan  or  description  filed ;  if  these  provisions  are  not  complied 

with,  and  there  is  no  order  in  council  authorizing  land  to  be  taken  when  an 

order  in  council  is  necessary,  a  contractor  with  the  crown  who  enters  upon  the 

land  to  construct  such  public  work  thereon  is  liable  to  the  owner  in  trespass 

for  such  entry. 

Kearney  t.  Cakes.— xviii.  148. 

And  eee  NOTICE,  13. 

13.  Expropriation — Prospective  capabilities  of  property — Valwe 

to  owner — Unity  of  possession — Advantage  occruiTig  to 
paper  town  from  railway. 

Appeal  and  cross-appeal  from  the  judgment  of  the  Exchequer  Court  on  a 
olaim  arising  out  of  an  expropriation  of  land  at  Port  Hawkesbury,  N.S.,  for  the 
purposes  of  the  Cape  Breton  railway.  The  amount  awarded  to  the  claimant 
was  $9,223.50,  and  the  Exchequer  Court  judgment  which  is  reported  at  length 
in  2  Ex.  C.  B.  149,  was  unanimously  affirmed  by  the  Supreme  Court. 

Present:  Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Foumier,  Gywnne  and 
Patterson,  JJ. 

Paint  T.  The  Queen.— June  17, 1891.*-xviii.  718. 

14.  For  railway  purposes — Arbitration — ^R.  S.  Q.,  Art.  5164-^Land8 

injuriously  affected. 

See  ARBITRATION  AND  AWARD,  25. 

15.  Arbitration  and  award — Expropriation  under  Railway  Act — 

R.  S.  C.  c  109,  8.  8,  8-s.  20  &  21— Discretion  of  arbitrators 
— Amount  of  .award. 

See  ARBITRATION  AND  AWARD,  16. 
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16.  Municipal  corporation — Alteration  of  street — Lowering  grade — 

Excavation — Injury  to  adjacent  land — Subsidence  of  soil. 

See  MUNICIPAL  CORPORATION,  21. 

17.  Expropriation  of  land  for  railway  purposes — Value  of  land 

for  building  purposes — Damages  resulting  from  want  of 
crossing. 

The  orown  had  expropriated  a  eertain  portion  of  land  which  the  claimant 
contended  was  held  for  sale  aa  building  lots.  It  was  established  in  evidence 
that  sQch  land  had  not  been  laid  off  into  lots  prior  to  the  expropriation,  and  that 
none  of  it  had  therefore  been  sold  for  bailding  purposes.  There  was  evidence, 
however,  to  show  that  there  was  a  remote  probability  that  the  land  would 
become  available  for  such  purposes  upon  the  extension  of  the  limits  of  an 
adjoining  town. 

By  the  absence  of  a  crossing  over  the  railway,  claimant  was  deprived  of 
access  to  the  shore,  and  thereby  suffered  loss  in  the  use  and  occupation  of  the 
property  remaining  to  her. 

Heldf  per  Burbidge,  J.  in  the  Exchequer  Court  of  Canada,  see  2  Ex.  C. 
Rep.  21,  that  while  such  remote  probability  added  something  to  the  value 
which  the  property  would  otherwise  have  had,  compensation  should  not  be 
based  on  any  supposed  value  of  the  land  for  building  purposes  at  the  time  of 
the  expropriation. 

Held,  also,  that  claimant  was  entitled  to  compensation  in  respect  of  the 
damage  resulting  from  the  want  of  a  crossing. 

On  appeal  by  the  claimant  to  the  Supreme  Court  of  Canada,  Held,  that 
the  amount  of  compensation  awarded  should  be  increased,  on  the  ground  that 
it  did  not  appear  that  such  compensation  was  assessed  in  view  of  the  future 
damage  that  might  result  from  the  want  of  a  crossing. 

Present :  Strong,  Foumier,  Taschereau,  Gwynne  and  Patterson,  JJ. 

Kearney  v.  The  Qaeen.— 80th  April,  1889. 

18.  Vcdv£  of  land  taken — Award  by  Exchequer  Court  judge — 

Appeal, 

Api^l  from  a  decision  of  the  Exchequer  Court  of  Canada  assessing  the 
compensation  to  be  paid  to  appellants  for  lands  taken  at  Levis  -for  use  of 
Intercolonial  Railway. 

Held,  that  the  court  will  not  interfere  with  the  award  of  the  judge  of  the 
Exchequer  Court  as  to  the  value  of  land  expropriated  for  railway  purposes 
where  there  is  evidence  to  support  his  finding  and  such  finding  is  not  clearly 
erroneous. 

Cknporation  of  the  town  of  Levis  y.  The  Qaeen.— xxi.  31. 
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19.  Avxird — Setting  aside. 

On  the  8rd  of  February,  1882,  Her  Majeety  represented  by  the  minister  of 
railways  and  canals,  requiring  a  portion  of  a  lot  belonging  to  the  respondents, 
for  the  construction  of  the  St.  Charles  Branch  of  the  Intercolonial  Railway 
deposited  in  the  proper  registry  office,  in  accordance  with  section  10  of  the- 
Government  Railway  Act,  1881,  a  plan  of  the  land  so  required,  and  gave  notice 
under  section  15  of  said  Act  tendering  the  sum  of  $2,662.42  as  compensation  for 
the  land  expropriated. 

The  lot  in  question  had  been  used  as  a  cove,  and  although  the  cove  was- 
not  a  large  one,  a  profitable  lumber  business  had  been  conducted  thereon.  To 
enable  such  a  business  to  be  carried  on  advantageously,  a  valuable  wharf  was- 
erected  running  into  deep  water,  at  which  vessels  of  large  size  could  lo^. 

The  dimensions  of  this  wharf  were  6,336  cubic  yards. 

The  portion  of  the  said  lot  so  taken  was  a  width  of  25  feet  through  almost^ 
the  middle  of  it  and  across  the  wharf  by  211  feet,  or  in  all  5,156  square  feet  of 
beach  ;  the  portion  of  the  wharf  thereon  expropriated  constituted  1,000  square 
feet. 

Upon  the  said  respondents  refusing  to  accept  the  sum  tendered,  the  ques- 
tion of  the  value  to  be  paid  by  Her  Majesty  for  the  land  so  expropriated,  was 
submitted  by  the  said  the  minister  of  railways  and  canals,  under  the  provi- 
sions of  the  government  railways  Act,  1881,  to  the  board  of  official  arbitrators 
of  Canada  for  their  investigation  and  award. 

The  said  board  of  arbitrators,  after  hearing  evidence  upon  the  part  of  the- 
claimants  and  the  crown,  awarded  the  claimants  the  amount  which  had  been 
tendered  and  refused  as  full  compensation  for  the  land  expropriated,  and  all 
damage  to  the  balance  of  the  property,  and  imposed  the  costs  of  the  arbitra- 
tion upon  the  claimants. 

The  respondents  thereupon  appealed  to  the  Exchequer  Court  and  Mr. 
Justice  Fonrnier,  who  heard  the  said  appeal,  and  before  whom  one  witness  on 
either  side  was  examined,  set  aside  the  award  of  die  arbitrators  and  allowed 
the  claimants  911,073  (being  $8,500  as  damages  suffered  by  the  property 
through  the  construction  of  the  road  through  it,  and  $2,573  as  the  value  of  the 
land  expropriated)  as  the  amount  which  the  arbitrators  should  have  awarded 
them.  He  also  allowed  the  claimants  the  costs  of  the  appeal  (save  of  their 
witnesses  examined  in  the  Exchequer  Court)  and  before  the  arbitrators. 

From  this  judgment  Her  Majesty  appealed  to  the  Supreme  Court,  and  the 
respondents  gave  notice  to  Her  Majesty's-Attorney  General  of  their  intention 
upon  the  hearing  of  the  appeal  to  contend  that  the  decision  of  the  court  below 
should  be  varied  and  that  the  respondents  were  entitled  to  a  larger  sum  as- 
compensation  and  damages. 

The  questions  before  the  court  were  entirely  those  of  fact,  and  it  was  Held,. 
that  the  judgment  of  the  court  below  should  be  affirmed  and  the  appeal  dis- 
missed with  costs. 

Present :—  Ritchie,  C.  J.,  and  Fofirnier,  Henry,  Taschereau  and  Gwynne,  J  J.- 

The  Queen  t.  Murphy.  —9th  April,  1886. 
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Extradition — Trial  for  offence  other  than  that  for  which  prisoner 
extradited. 

See  CBIMINAL  APPEAL,  6. 

Extra  work — Claim  for. 

See  PETITION  OP  RIGHT,  1,  2,  8. 


F. 


False  Imprisonment 

See  ASSESSMENT  AND  TAXES,  3. 

False  Pretences — Obtaining  money  by — Delegation  of  authority 
by  Attorney-General. 

See  CRIMINAL  APPEAL,  1. 

Farm  Crossings — Obligation  of  railway  company  as  to. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  29,  30. 
EXPROPRIATION,  8,  9. 

Fees — Action  by  counsel  to  recover. 

See  PETITION  OP  RIGHT,  5. 
COSTS. 

Felony — Compounding — Embezzlement  of  bank  funds  by  agent — 
Security  to  bank — Bond — Consideration — Agreement  not  to* 
prosecute. 

See  CONTRACT,  67. 

2.  Notarial  Code— R  S.  Q.  Art.  3871 — Board  of  notaries — Dis- 
ciplinary powers  in  case  of  felony. 

See  NOTARY,  4. 

Ferry. — License  to — Construction  of — Disttirbance  of. 

The  Crown  granted  a  license  to  the  town  of  Belleville,  giving  the  right  to 
ferry  **  between  the  town  of  Belleville  to  Ameliashnrg." 

Held :  A  anffident  grant  of  a  right  of  ferriage  to  and  from  the  two  placea 
named. 
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Under  the  authority  of  this  license  the  town  of  Belleville  executed  a  lease 
to  the  plaintiff  granting  the  franchise  '*  to  ferry  to  and  from  the  town  of 
Belleville  to  Ameliasburg/*  a  township  having  a  water  frontage  of  about  ten  or 
twelve  miles,  directly  opposite  to  Belleville,  such  lease  providing  for  only  one 
landing  place  on  each  side,  and  a  ferry  was  established  within  the  limits  of 
the  town  of  Belleville  on  the  One  side,  to  a  point  across  the  Bay  of  Quinte,  in 
the  township  of  Ameliasburg,  within  an  extension  of  the  east  and  west  limits 
of  Belleville.  The  defendants  established  another  ferry  across  another  part  of 
the  Bay  of  Quinte,  between  the  township  of  Ameliasburg  and  a  place  in  the 
township  of  Sidney,  which  adjoins  the  city  of  Belleville,  the  termini  being  on 
the  one  side  two  miles  from  the  western  limits  of  Belleville,  and  on  the 
Ameliasburg  shore  about  two  miles  west  from  the  landing  place  of  the  plain- 
tiff's ferry. 

Heldy  reversing  the  judgment  appealed  from,  that  the  establishment  and 
use  of  the  plaintiff's  ferry  within  the  limits  aforesaid  for  many  years  had  fixed 
the  termini  of  the  said  ferry,  and  that  the  defendants'  ferry  was  no  infringe- 
ment of  the  plaintiff's  right. 

Andepfon  t.  Jellet.— ix.  1. 

2.  Railway  ferry — Accident  at — Caused  by  want  of  reasonable 

precautions. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  26. 

3.  Under  control  of  corporation — Negligence  in  mooring — Liabil- 

ity for  injury  to  passenger. 

See  MUNICIPAL  CORPORATION,  7. 

4.  Taxation  of  ferry  boats — Jurisdiction  of  harbour  commissioners, 

Montreal— 39  V.  c.  52  (P.Q.)  constitutional — By-law  vltra 
vires  as  going  beyond  provisions  of  statute. 

See  LEGISLATION,  15. 

5.  ToU  bridge — 38  F.  c.  97 — Interference — Damages. 

By  38  V.  0.  97,  the  plaintiffs  were  anthorized  to  hnild  and  maintain  a  toll 
bridge  on  the  River  L' Aasomption  at  a  place  called  "  Portage,*'  and  if  the  said 
bridge  should  by  accident  or  otherwise  be  destroyed,  become  unsafe  or  impass- 
able, the  said  plaintiffs  were  bound  to  rebuild  the  said  bridge  within  fifteen 
months  next  following  the  giving  way  of  said  bridge,  under  penalty  of  forfeit- 
ure of  the  advantages  to  them  by  this  Act  granted ;  and  during  any  time  that 
the  said  bridge  should  be  unsafe  or  impassable  they  were  bound  to  maintain  a 
ferry  across  the  said  river,  for  which  they  might  recover  the  tolls.  The  bridge 
was  accidentally  carried  away  by  ice,  but  rebuilt  and  opened  for  traffic  within 
fifteen  months.  During  the  reconstruction,  although  plaintififs  maintained  a 
ferry  across  the  river,  the  defendant  built  a  temporary  bridge  within  the  limits 
of  the  plaintiffs*  franchise  and  allowed  it  to  be  used  by  parties  crossing 
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the  river.  In  an  action  broaght  by  the  plaintiffs,  claiming  $1,000  damages^ 
and  praying  that  defendant  be  condemned  to  demolish  the  temporary  bridge, 
on  an  appeal  to  the  Snpreme  Gonrt  it  was  Held,  reversing  the  judgment  oi  the 
court  below,  Bitohie,  C.J.  and  Patterson,  J.,  dissenting,  that  the  exclusive  stat- 
utory privilege  extended  to  the  ferry,  and  while  maintained  by  the  plaintiffs 
the  defendant  had  no  right  to  build  the  temporary  bridge,  but  as  the  bridge 
had  since  been  demolished  the  court  would  merely  award  nominal  damages 
and  costs. 

Oalarneau  t.  Onilbault.— xvi.  579. 

Final  Judgment.— 

See  APPEAL. 

JUDGMENT. 

.     JUBISDIOTION,  7, 11,  15,  21,  52,  68,  67,  69,  71.  77,  79,  80^ 
81,  89,  91,  100,  101, 102,  104,  107, 108. 

LEGISLATURE,  4. 

MANDAMUS,  11. 

Fire. — 

See  NEGLIGENCE,  81. 

Fisheries — Regulation  and  protection  of. 

See  PETITION  OP  RIGHT,  4. 

2.  Fishery  officer,  right  of,  to  seize  on  view. 

See  PARLIAMENT  OF  CANADA,  4. 

3.  *  Fishery  officer— Treapasa— 31  F.  c.  60,  88,  2, 19  (D.}— Order  in 

councUy   11th   Jv,ne,  1879,  construction  of — Notice  not 
necessary — Damages,  excessive. 

Three  scTeral  actions  for  trespass  and  assault  were  broaght  by  A.,  B. 
and  C,  respectively,  riparian  proprietors  of  land  fronting  on  rivers  above  the 
ebb  and  flow  of  the  tide,  against  V.,  for  forcibly  seizing  and  taking  away  their 
fishing-rods  and  lines,  while  they  were  engaged  in  fly-fishing  for  salmon  in 
front  of  their  respective  lots.  The  defendant  was  a  fishery  officer,  appointed 
under  the  Fisheries  Act,  31  Y.  c.  60,  and  justified  the  seizure  on  the  ground 
that  the  plaintiffs  were  fishing  without  licenses  in  violation  of  an  Order  in 
Council  of  June  11th,  1879,  passed  in  pursuance  of  section  19  of  the  Act, 
which  order  was  in  these  words : — '*  Fishing  for  salmon  in  the  Dominion  of 
Canada,  except  under  the  authority  of  leases  or  licenses  from  the  Department 
of  Marine  and  Fisheries,  is  hereby  prohibited."  The  defendant  was  armed 
and  was  in  company  with  several  others,  a  sufficient  number  to  have  enforced 
the  seizure  if  resistance  bad  been  made.  There  was  no  actual  injury.  A. 
recovered  $3,000,  afterwards  reduced  to  1^1,500,  damages  ;  B.,  91,200 ;  and  C.> 
91,000.    S<»«22N.B.  639. 
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Held,  that  seotions  2  <t  19  of  the  Fisheries  Act,  and  the  Ordet  in  Council 
of  the  11th  of  Jane,  1879,  did  not  aathorize  the  defendant,  in  his  capacity  of 
inspector  of  fisheries,  to  interfere  with  A.,  B.  and  C.'s  ezdosiYe  right  as 
riparian  proprietors  of  fishing  at  the  locus  in  quo ;  but  that  the  damages  were 
in  all  the  cases  excessive,  and  therefore  new  trials  shonld  be  granted. 

Held  also,  Gwynne,  J.,  dissenting,  that  when  the  defendant  committed 
the  trespasses  complained  of,  he  was  acting  as  a  Dominion  officer,  xmder  the 
instructions  of  the  Department  of  Marine  and  Fisheries,  and  was  not  entitled 
to  notice  of  action  under  C.  S.  N.  B.  c.  89,  s.  1,  or  c.  90.  s.  8. 

Yennliig  v.  Bteadman.— iz.  206. 

Porce  Majeure — Plea  of — Fall  of  wall  after  fire — Want  of  pre- 
cautions to  prevent— Art.  17,  ss.  24,  1053,  1055, 1071,  C.C. 

Se€  NEGLIGENCE,  31. 

Foreign  Bankruptcy. 

See  INSOLVENCY,  2. 

Foreign  Company — Winding  up  of. 

See  CORPORATIONS,  12. 

Foreign  Corporation. 

See  ASSESSMENT  AND  TAXES,  6. 

Forgery. 

See  CRIMINAL  APPEAL,  6. 

2.    Bank  taking  forged  paper  in  renewal  of  notes — Release  of 
surety. 

See  BANKS  AND  BANKING,  15. 

•3.    Forgery — Ratification — Estoppel, 

Y.,  who  had  been  in  partnership  with  the  defendants,  trading  under  the 
name  of  the  H.  G.  Company,  but  had  retired  from  the  firm  and  become  the 
general  manager  of  the  company,  but  with  no  power  to  sign  drafts,  drew  a  bill 
of  exchange  for  his  own  private  purposes  in  the  name  of  the  defendants  on  a 
firm  in  Montreal,  which  was  discounted  by  the  plaintiff  bank.  Before  the  bill 
matured,  Y.  wrote  to  defendants  informing  them  of  having  used  their  name, 
but  that  they  would  not  have  to  pay  the  draft.  The  bill  purported  to  be 
indorsed  by  the  company  per  J.  M.  Y.  (one  of  the  defendants),  and  the  other 
defendant  havimg  seen  it  in  the  bank  examined  it  carefully,  and  remarked 
that  "J.  M.  Y.'s  signature  was  not  usually  so  shaky."  J.  M.Y.  afterwards 
called  at  the  bank  and  examined  the  biU  very  carefully,  and  in  answer  to  a 
request  from  the  manager  for  a  cheque  he  said  that  it  was  too  late  that  day 
but  he  would  send  a  cheque  the  day  foUowing.  No  cheque  was  sent,  and 
iaiew  days  before  the  bill  matured  the  manager  and  solicitor  of  the  bank  caUed 
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to  see  J.  M.  Y.,  and  asked  why  he  had  not  sent  the  cheque.  He  admitted  that 
he  had  promised  to  do  so  and  at  the  time  he  thought  he  would.  Y.  afterwards 
left  the  country,  and  in  an  action  against  the  defendants  on  the  bill  they 
pleaded  that  the  signature  of  J.  M.  Y.  was  forged,  and  on  the  trial  the  jury 
found  that  it  was  forged  and  judgment  was  given  for  the  defendants. 

Held,  affirming  the  decision  of  the  Court  of  Appeal  for  Ontario,  15  Ont. 
App.  R.  673,  which  reversed  that  of  the  Divisional  Court,  13  O.  B.  520,  that 
though  fraud  or  brerfsh  of  trust  may  be  ratified  forgery  cannot,  and  the  bank 
could  not  recover  on  the  forged  bill  against  the  defendants.  La  Banque  Jacques 
Cartier  v.  La  Banque  d^Epargne^  13  App.  Cas.  118,  and  Barton  v.  London  and 
North-Weetem  Railway  Company,  6  L.  T.  Bep.  70,  followed. 

Present: — Sir  W.  J.  Bitchie.  C  J.,  and  Strong,  Taschereau,  Gwynne  and 
Patterson,  J  J. 

MeFohantt*  Bank  of  Canada  v.  Lucag.— Mar.  10, 1890— zviii.  704. 

4.  Evidence  as  to  signature  on  note — Belief  as  to  genuineness  of 
signature — Conversation  partly  given  on  examination  in 
chief — Cross-examination — Order  for  new  trial  reversed. 

See  EVIDENCE,  60. 

Form — Statutory  —  Departure  from  —  Assessment  of  railway 
company— 53  V.  c.  27,  s.  125  (N.B.) 

See  ASSESSMENT  AND  TAXES,  26. 

2.  Statutory — Departure  from — Assessment  of  insurance  company 
—63  V.  c.  27,  s.  126  (N.B.) 

See  ASSESSMENT  AND  TAXES,  27. 

.Fraud — Rescission  of  contract  for. 

See  SALE  OF  LANDS,  8,  14,  27. 

Fraudulent  Misrepresentation. 

See  MISREPRESENTATION. 

Fraudulent  Preference — Assignment  for  benefit  of  creditors  — 
Power  to  sell  on  credit — 22.  S  .0.  c.  118,  s.  2, 

In  a  deed  of  assignment  for  the  benefit  of  creditors,  the  following  clause 
was  inserted :  ^*  And  it  is  hereby  declared  and  agreed  that  the  party  of  the 
third  pari,  the  assignee,  shall,  as  soon  as  conveniently  may  be,  collect  and 
get  in  all  oatstanding  credits,  etc.,  and  sell  the  said  real  and  personal  property 
hereby  assigned,  by  auction  or  private  contract,  as  a  whole  or  in  portions,  for 
<sash  or  on  credit,  and  generally  on  such  terms  and  in  snoh  manner  as  he  shall 
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deem  best  or  eaitable,  having  regard  to  the  object  of  these  presents."    No- 
fraudulent  intention  of  defeating  or  delaying  creditors  was  shown. 

Heldf  affirming  the  judgment  of  the  conrt  below,  that  the  fact  of  the  deed 
authorizing  a  sale  upon  credit  did  not,  per  «e,  invalidate  it,  and  the  deed  could 
not  on  that  account  be  impeached  as  a  fraudulent  preference  of  creditors 
within  the  Act,  B.  S.  O.  c  118,  s.  2. 

Slater  t.  Badenaeh.— x.  296. 

I 

2.  Jvdgment  in  default  of  appearance — FacUUating  recovery 

of — Not  a  fraudulent  preference  under  R,  S,  0.  c.  118 — 
Prematv/re  issue  of  writs  of  execution — Irregularity  and 
not  a  nullity — Ont.  Jud.  Act,  1883, 

On  the  28th  March,  1882,  a  writ  was  issued  by  G.  et  al,  (respondents) 
against  one  M.,  for  the  recovery  of  the  sum  of  $82,156.88,  and  said  writ  was 
duly  endorsed,  in  accordance  with  the  provisions  of  the  Judicature  Act,  with 
particulars  of  the  claim  of  the  respondents  for  the  said  sum  of  $82,155.83  on 
an  account  previously  stated  and  settled  between  G.  etal,  and  M.,  such 
amount  being  arrived  at  by  allowing  to  M.  a  discount  of  5  per  cent,  for  the 
unexpired  balance  of  the  term  of  credit  to  which  M.  was  entitled  on  the 
purchase  of  the  goods.  No  appearance  was  entered  by  M.  to  the  writ,  and  on 
the  8th  April  judgment  was  recovered  for  the  amount,  and  on  the  same  day 
writs  of  execution  were  issued.  M.  et  al,  (appellants),  creditors  of  M.,  insti* 
tuted  an  action  against  him  on  the  8th  April,  1882,  and  obtained  judgment  on 
the  14th  April,  and  on  the  same  day  writs  of  execution  were  issued. 

The  stock-in-trade  was  sold  by  the  sheriff  at  public  action,  under  all  the 
executions  in  his  hands,  to  the  respondents,  who  were  the  highest  bidders. 

On  a  trial  in  an  interpleader  issue,  to  try  whether  appellants'  execution 
against  M.  was  entitled  to  priority  over  that  of  respondents,  and  whether 
the  judgment  of  the  latter  was  void  for  fraud,  and  as  being  a  preference ;  and 
whether  respondents'  executions  were  void  as  against  appellant's  execution,  on 
account  of  their  having  issued  them  before  the  expiration  of  eight  days  from 
the  last  day  for  appearance,  Mr.  Justice  Armour  directed  a  verdict  or  judg- 
ment to  be  entered  in  favour  of  the  appellants.  That  judgment  was  reversed 
by  the  Queen's  Bench  Division  of  the  High  Court  of  Justice  for  Ontario, 
whose  judgment  was  affirmed  by  the  Court  of  Appeal  for  Ontario.  ^ 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  affirming  the  judgment 
of  the  Court  of  Appeal,  that  what  the  debtor  did  in  this  case  did  not  con- 
stitute a  fraudulent  preference  prohibited  by  B.  S.  O.  c.  118,  and  that  the 
premature  issue  of  the  execution  of  the  respondents  was  only  an  irregularity, 
and  not  a  nuUitv. 

Maodonald  t.  Crombie.— xi.  107. 

3.  Assigmentfor  benefit  of  creditors — Accidental  omission  ofdaim 

from  Schedule  of  debts — -B.  S.  0.  c,  118,  s.  2, 

An  insolvent  made  an  assignment  for  the  benefit  of  his  creditors.  The 
deed  purported  to  be  for  the  purpose  of  satisfying,  without  preference  or 
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priority,  all  the  oreditors  of  the  insolvent,  and  the  tnist  was  deolared  to  be : 
1.  To  pay  in  fall  the  debts  of  the  several  persons  or  firms  named  in  a 
schedale  to  said  deed,  or,  if  not  sufficient  to  pay  the  same  in  fall,  to  divide  the 
assets  of  the  insolvent  estate  j>ro  ratd  among  sach  scheduled  creditors,  and  :  2. 
To  pay  the  sarplas,  if  any,  to  the  said  insolvent.  It  appeared  that  there  was  a 
small  creditor  of  the  insolvent  whose  name  was  not  on  said  schedale. 

Held,  per  Bitchie,  C.J.,  and  Foamier  and  Tasoherean,  JJ.,  reversing  the 
judgment  of  the  court  below,  Henry,  J.,  dissenting,  that  the  consideration 
for  the  deed,  as  expressed  on  its  face,  was  that  there  should  be  a  distribution  of 
the  estate  of  the  insolvent  among  all  his  creditors,  and  the  assignee  was  not 
bound  to  confine  such  distribution  to  the  oreditors  named  in  the  schedule. 

Per  Strong,  J. — That  the  assignee  was  confined  to  the  schedule  but  effect 
must  be  given  to  the  word  "intent  '*  in  the  statute,  and  as  the  evidence  showed 
that  a  bona  fide  effort  was  made  to  ascertain  the  names  of  all  the  creditors  be- 
fore the  execution  of  the  deed  it  did  not  appear  that  the  insolvent  intended  to 
prefer  the  scheduled  creditors,  and  the  deed,  therefore,  was  not  void  under 
B.  S.  O.  c.  118,  s.  2. 

Semble,  per  Strong,  J. — That  the  word  ** preference"  in  B.  S.  O.  o.  118, 
s.  2,  imports  a  "voluntary  preference"  and  is  not  applicable  to  the  case  of  a 
deed  obtained  by  a  creditor  or  creditors,  who  to  obtain  it  have  brought  pressure 
to  bear  on  the  debtor. 

McLean  t.  Oarland.— xiii.  866. 

4.  Interpleader  issue — Insolvent  company — Cliattel  mortgage — 
Preference  over  other  creditors — Intention  to  prefer — R,  S.  0^ 
c.  118. 

The  Hamilton  Ejiitting  Company,  being  indebted  in  a  large  amount  to* 
the  appellants,  and  believing  that  their  charter  did  not  permit  them  to  give  a. 
mortgage  on  their  property  to  secure  an  overdue  debt,  agreed  to  give  such: 
mortgage  in  consideration  of  an  advance  by  appellants  of  more  than  th& 
amount  of  the  debt,  the  actual  amount  to  be  returned  to  the  mortgagees. 
This  arrangemenc  was  cfirried  out,  and  the  balance  of  the  amount  advanced 
on  the  mortgage,  after  paying  the  debt,  was  put  into  the  business  of  the 
company. 

At  the  time  this  was  done  the  company  believed  that  by  getting  time  from 
these  creditors  they  would  be  able  to  carry  on  their  business  and  avoid  failure. 
This  hope  was  not  realized,  however,  and  they  shortly  after  stopped  payment^ 
and,  in  consequence,  certain  of  their  creditors,  the  above  respondents,  obtained 
judgments  on  their  respective  claims  and  issued  executions.  The  property 
secured  by  the  said  chattel  mortgage  was  seized  under  these  executions,  and 
this  interpleader  issue  was  brought  to  test  the  title  to  such  property. 

The  learned  chancellor,  before  whom  the  issue  was  tried,  gave  judgment 
for  the  execution  creditors,  holding  the  mortgage  void  under  the  statate  relat- 
ing to  fraudulent  preferences,  B.  S.  O.  c.  118,  and  the  Court  of  Appeal  sus- 
tained this  judgment  by  an  equal  division  of  the  court.    12  Ont.  App.  B.  187. 

CAS.  DIO. — 21 
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On  appeal  to  the  Sopreme  Coart  of  Canada,  Held,  that  as  the  company 
bond  fide  believed  that  by  getting  an  extension  of  time  from  the  appellants, 
they  would  be  able  to  continae  their  business,  it  could  not  havo  been  given 
with  a  view  of  preferring  the  appellants  and  of  defrauding  the  ot.her  creditors, 
iand  therefore  the  appellants  were  entitled  to  judgment. 

Long,  et  al.  t  Hancock,  22  C.  L  J.  16.~16th  November,  1885— xii.  532. 

5.  Chattel  mortgage,  fraudulent  against  creditore— Assignment  in 

trust  by  mortgagor — Mortgagees  not  parties  as  plaintiffs — 
Trust  deed  not  attacked — Mortgage  void  under  the  statute. 

See  CHATTEL  MORTGAGE,  7. 

6.  Capias — Petition  to  be  discharged — Judgment  on — Appealable 

under  s.  28  ofc.  135,  R  S.C,  --Arts.  819-8r2l ,  C.  C.  P.— Fraudu- 
lent preference — Secrecy — Art  798 ,  C.  C.P. — Promissory  note 
discounted— Arts.  1036-1953,  C.  C.  P.  fP.Q.) 

A  writ  of  capias  having  been  issued  against  McK.  under  the  provisions  of 
Art.  798  of  G.  C.  P.  (P.Q.)  he  petitioned  to  be  discharged  under  Art.  819, 0.  C.  P.. 
and  issue  having  been  joined  on  the  pleadings  under  Art.  820.  G.  C.  P..  the 
petition  was  dismissed  by  the  Superior  Gourt.  From  that  judgment  McK.. 
appealed  to  the  Court  of  Queen's  Bench  for  Lower  Canada  (appeal  side)  and 
that  court  maintained  the  judgment  of  the  Superior  Court.  Thereupon  McK. 
appealed  to  the  Supreme  Court  of  Canada.  On  motion  to  quash  for  want  of 
jurisdiction, 

Held,  that  the  judgment  was  a  final  judgment  in  a  judicial  proceeding 
within  the  meaning  of  s.  28,  c.  135,  B.  S.  G.  and  therefore  appealable — 
Taschereau,  J.,  dissenting.  Stanton  v.  Canada  Atlantic  Ry.  Co,  [CasseU^  Dig. 
'*  Jurisdiction"  37)  reviewed.    On  the  merits  it  was: 

Held,  per  Bitchie,  G.J.,  Foumier  and  Taschereau,  JJ.,  that  a  fraudulent 
preference  to  one  or  more  creditors  is  a  secretion  within  the  meaning  of  Art. 
798,  C.  G.  P.  Also,  that  an  endorser  of  a  note  discounted  by  a  bank  has  the 
right  under  Art.  1953,  G.  G.  to  avail  himself  of  the  remedy  provided  by  Art. 
798,  G.  G.  P.  if  the  maker  fraudulently  disposes  of  his  property.  Strong, 
Henry,  and  Gwynne,  JJ.,  contra.) — The  court  being  equally  divided  the  appeal 
was  dismissed  without  costs. 

Macklnnon  t.  Keroaok.— xv.  111. 

7.  Assignment  in  trust  for    creditors — Unpreferred   creditors — 

Unreasonable  provision  for— Resulting  trust — 13  Eliz.  c.  6. 

See  ASSIGNMENT,  12. 

8.  ABsignment  for  benefit  of  creditors — R.  S.  0.  c.  118 — 48   V. 

c.  26,  s.  2  (O.) — ^Insolvency — rBook  debts. 

See  ASSIGNMENT,  17, 
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9.  Debtor  and  creditor — Covipos^ition — Loan  to  effect  jxiyment — 

Failure  to  pay — Secret  agreement — Mortgage — Avoidance 
of— Arts,  108:2, 1039  &  lOJ^O,  CC, 

On  the  20tli  Deoember,  1883,  the  creditors  of  one  L.  resolved  to  accept  a 
composition  payable  by  his  promissory  notes  at  4,  8  and  12  months.  "At  the 
time  L.  was  indebted  to  the  Exchange  Bank  (in  liquidation),  who  did  not 
sign  the  composition  deed,  in  a  sum  of  $14,000.  B.  et  aL^  the  appellants,  were 
at  that  time  accommodation  endorsers  for  97,415  of  that  amount,  but  held  as 
security  a  mortgage  dated  the  5th  September,  1881,  on  L.'s  real  estate.  The 
bank  having  agreed  to  accept  $8,000  cash  for  its  claim  B.  et  al.  on  the  8th 
January,  18S4,  advanced  $3,000  to  L.  and  took  his  promissory  notes  and 
a  new  mortgage  registered  on  the  13th  of  Jauaary  for  the  amount,  having 
discharged  and  released  on  the  same  day  the  previous  mortgage  of  the  5th 
September,  1881.  This  new  transaction  was  not  made  known  to  D.  et  al. ,  the 
respondents,  who  on  the  14th  of  January,  1884,  advanced  a  sum  of  $3,000  to 
L.  to  enable  him  to  pay  off  the  Exchange  Bank  and  for  which  they  accepted 
L's  promissory  notes.  L.,  the  debtor,  having  failed  to  pay  the  second  instal- 
ment of  his  notes,  D.  et  al ,  who  were  not  originally  parties  to  the  deed  of 
composition,  brought  an  action  to  have  the  transaction  between  L.  and  the 
appellants  set  aside  and  the  mortgage  declared  void  ou  the  ground  of  having 
been  granted  in  fraud  of  the  rights  of  the  debtor's  creditors. 

Held,  reversing  the  judgments  of  the  Superior  Court  for  L.  C.  and  the 
Court  of  Q.  B.  for  L.  C.  (appeal  side),  that  the  agreement  by  the  debtor 
L.  with  the  appellants  was  valid,  the  debtor  having  at  the  time  the  right 
to  pledge  a  part  of  his  assets  to  secure  the  payment  of  a  loan  made  to 
assist  in  the  payment  of  his  composition.  Bitchie,  C.J.,  and  Taschereau,  J., 
dissenting. 

Per  Foumier,  J. — The  mortgage  having  been  registered  on  the  13th  of 
January,  1884,  the  respondent's  right  of  action  to  set  aside  the  mortgage  was 
prescribed  by  one  year  from  that  date  :  Art.  1040,  C.C. 

Brossard  t.  Dupras. — ^xix.  531. 

10.  Hypothec  to  the  prejudice  of  creditors — Notorious  insolveucy 

of  moi*tgagor8 — Art.  2023,  C.  C. 

See  INSOLVENCY,  30. 

11.  Deed  of  sale — Insolvency  of  Vendor — Evidence. 

See  INSOLVENCY,  31. 

12.  Pledge  of  railway  property  to  secure  disbursements — Void  as 

against  creditors — Art.  419,  C.  C. 

See  PLEDGE,  5. 
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13.  Insolvency,  knowledge  of  by  creditor — Pledge — Warehouse 

receipts  —  Novation  —  ArtB.  1975,  1034,  1035,  1036,  1169, 
C.C. 

See  INSOLVENCY,  82. 

14.  Chattel  mortgage — Bona  fide  advance — Consideration  partly 

bad — Effect  on  whole  instrument— R.  S.  0. 1887,  c.  124,  s.  2. 

See  CHATTEL  MORTGAGE,  18. 
INSOLVENCY.!,  6, 18. 
PREFERENCE. 

Fund — Distribution  of — Diocesan  Church  Society — Conditions  as 
to  participation. 

See  DIOCESAN  FUND. 


G. 


Garnishee — Equitable  assignment — Representation  of  indebtedness 
— Estoppel. 

See  ESTOPPEL.  4. 

2.    Payment  by,  of  an  over-due  note — Garnishee  clauses.  C.  L.  P. 
Act. 

See  BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES.  S. 

Gift. 

See  DONATION. 

Goods — Sales  of. 

See  SALE  OF  GOODS. 

Goodwill — Partnership — Terms  of — Expulsion  of  one  partner — 
Forfeiture  of  share  of  goodwill — Notice — Waiver. 

See  PARTNERSHIP,  14. 

Great  Seal — Of  the  Province  of  Nova  Scotia. 

See  LEGISLATURE,  4. 
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Guarantee — Letter  of  guarantee  by  bank — Claim  for  loss — Proof 
of  claim — Account  sales. 

H.  et  ah  upon  receipt  of  an  order  by  telegram  from  the  Exchange  Bank 
to  load  cattle  on  a  steamer  for  M.  S.  with  guarantee  against  loss  shipped  three 
days  after  the  suspension  of  the  bank  some  cattle  and  consigned  them  to  their 
own  agents  at  Liverpool.  Subsequently  they  filed  a  claim  with  the  liquidators 
of  the  bank  for  an  alleged  loss  of  97,965  on  the  shipments,  and  the  claim  being 
contested  the  only  witness  they  adduced  at  the  trial  was  one  of  their  employees 
who  knew  nothing  personally  about  what  the  cattle  realized,  but  put  in 
account  sales  received  by  mail  as  evidence  of  loss. 

Held,  affirming  the  judgment  of  the  court  of  Queen's  Bench  for  Lower 
Canada,  that  assuming  that  there  was  a  valid  guarantee  given  by  the  bank, 
upon  which  th^  court  did  not  express  any  opinion,  the  evidence  as  to  the 
alleged  loss  was  insufficient  to  entitle  H.  et  al.  to  recover. 

Per  Taschereau,  J. — That  the  guarantee  was  subjected  to  a  delivery  of 
the  cattle  to  M.  S.  and  that  H.  et  al,  liaviug  shipped  the  cattle  in  their  own 
name  could  not  recover  on  the  guarantee. 

Hathaway  y«  Chaplin.— xxi.  23. 

2.  Guarantee  by  managinpf  owner  of  bills  drawn  by  master  of 
ship  on  agents — Consideration,  delay — Misi*epresentation — 
Not  available  under  plea  of  fraud. 

See  SHIPS  AND  SHIPPING,  14. 


H. 


Habeas  Corpus. — Conviction  for  violation  of  license  laws — Pris- 
oner discharged  before  appeal — No  jurisdiction. 

See  JURISDICTION,  24. 

2.  In  criviinal  matters — No  appeal  in  from  any  court  to  Supreme 
Court  of  Canuvda — Section  51,  S.  C.  Act — Jurisdiction — 
Court  of  Appeal  of  Ontario,  adjudication  by  in  Hab,  Corp, 
nuttter— Production  of  prisoner  on  return  of  writ — Appli- 
cation to  give  short  notice  of  hearing  not  entertained  when 
ex  parte —S2  &  33  V.  c.  32,  s.  19—38  V,  c.  47 — Intra  Vires  of 
Dovi.  Parliament — Summary  trial  by  police  magistrate. 

On  the  16th  Jaunary,  1879,  the  prisoner  was  charged  for  that  he  did 
**  unlawfully  and  maliciously  cut  and  wound  one  Mary  Kelly  with  intent  then 
and  there  to  do  her  the  said  Mary  Kelly  grievous  hodily  harm,"  and  being  tried 
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summarily  before  the  police  magistrate  of  the  city  of  Ottawa  was  foand  gniltv, 
and  sentenced  to  be  imprisoned  in  the  Central  Prison  for  the  province  of 
Ontario  at  Toronto,  and  there  to  be  kept  at  hard  labour  for  one  year. 

On  being  brou^^ht  before  the  Coart  of  Queen's  Bench  for  Ontario  npon  a 
writ  of  habeas  corpus  issued  from  that  court,  the  prisoner  was  remanded  back  to 
prison  ;  whereupon  the  prisoner  appealed  to  the  Court  of  Appeal  for  Ontario ; 
which  court  dismissed  his  appeal  on  the  20th  May,  1879.  See  8  Ont.  Pr. 
11.20. 

Notice  was  given  of  an  intention  to  appeal  from  this  judgment  to  the 
Supreme  Court  of  Canada,  and  the  case  in  appeal  was  received  towards  the 
end  of  May,  too  late  to  be  set  down  for  hearing  at  the  then  sessions  of  the 
Supreme  Court,  whereupon  application  was  made  to  Mr.  Justice  Foumier  for 
leave  to  bring  the  appeal  on  for  hearing  and  to  give  short  notice  of  hearing. 
This  leave  was  refused,  on  the  ground  that  no  appeal  would  lie  in  such  a  case 
to  the  Supreme  Court  of  Canada. 

An  application  was  then  made  on  behalf  of  the  prisoner  for  a  writ  of 
habeas  corpus  to  Mr.  Justice  Gwynne  of  the  Supreme  Court  of  Canada,  who 

Held,. that  the  application  should  be  refused  for  two  reasons:  1st.  The 
applicant  was  convicted  of  an  offence,  being  a  misdemeanor  as  stated  sufii- 
oiently  in  the  conviction,  which  could  not  be  avoided  for  matter  of  form ;  the 
misdemeanor  of  which  he  was  so  convicted  was  an  offence  cognizable  by  the 
Court  of  General  Sessions  of  the  Peace,  and  for  such  offence  the  statute  of  1875 
authorized  a  punishment  to  be  inflicted  such  as  the  Court  of  General  Sessions 
could  award  for  the  like  offence,  and  the  punishment  awarded  was  such  as  the 
Court  of  General  Sessions  might  have  awarded.  2ndly.  The  decision  of  the 
Court  of  Appeal  should  be  considered  conclusive,  and  should  not  be  interfered 
with  by  a  single  iudge  of  any  court  sitting  in  chambers,  but  the  applicant  must 
be  left  to  any  recourse  he  might  have  against  the  adjudication  of  the  Court  of 
Appeal  for  Ontario.    June  19th,  1879. 

On  the  23rd  June  an  application  for  a  writ  of  hnbeas  corpus  was  made  en 
behalf  of  the  prisoner  to  Mr.  Justice  Henry,  of  the  Supreme  Court  of  Canada, 
who  granted  an  order  for  a  writ,  returnable  before  the  Chief  Justice  or  any 
judge  of  said  court  in  chambers,  such  order  providing  that,  counsel  for  the 
prisoner  consenting,  the  actaal  presence  of  the  prisoner  should  be  dispensed 
with,  and  providing,  also,  for  service  of  the  order  on  the  Attorney  General  of 
the  Province,  or  his  deputy,  or  his  agent  at  Ottawa.  The  writ  was  returned 
before  Chief  Justice  Ritchie  in  chambers  on  the  5th  July,  1879. 

Held,  by  the  Chief  Justice,  that  he  thought  he  should  not  deal  with  the 
matter  without  the  prisoner  being  brought  before  him  according  to  the  exigency 
of  the  writ,  but  he  was  also  of  opinion  that  the  prisoner  should  not  be  dis- 
charged on  habeas  corpus;  and  he  therefore  refused  the  application  for  his 
discharge. 

On  the  18th  September,  1879.  another  application  was  made  to  Mr.  Justice 
Henry  in  Chambers,  who  granted  an  order  for  the  writ,  returnable  before  him- 
self in  chambers,  dispensing  with  the  actual  presence  of  the  prisoner  on  the 
return  of  the  writ  (counsel  for  the  prisoner  consenting),  and  providing  for 
service  of  the  order  on  the  Attorney-General  of  the  Province. 
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On  the  1st  October.  1879,  upon  the  return  of  the  writ,  after  hearing 
coansel  for  the  prisoner  and  the  Attorney- General,  Mr.  Jastice  Henry 

Held,  Ist.  That  the  police  magistrate  derived  his  power  to  try  the  prisoner 
as  he  did  from  the  38th  Y.  o.  47,  but  reference  to  82  <t  33  Y.  c.  82  was  necessary 
to  decide  upon  the  nature  of  the  charge  and  the  conviction,  In  the  informa- 
tion the  prisoner  was  charged  in  the  very  words  of  the  first  clause  of  s.  19  of  32 
<t33  V.  c.  32,  and  the  punishment  awarded  was  that  warranted  by  the  terms  of 
the  enactment,  and  the  additional  words  as  to  the  intent  should  be  considered 
nothing  more  than  surplusage. 

2nd.  That  38th  Y.  c.  47,  giving  power  to  police  and  stipendiary  magistrates 
to  try  in  a  summary  manner  felonies  and  misdemeanors,  was  intra  viru  of  the 
Dominion  Parliament. 

3rd.  That  it  was  unnecessary  to  consider  the  point  whether  the  prisoner 
should  be  brought  before  him  according  to  the  exigency  of  the  writ,  no  objection 
having  been  taken,  and  his  judgment  being  unfavorable  to  the  prisoner  on  the 
other  grounds. 

Application  to  discharge  the  prisoner  refused. 

Application  was  then  made  to  Mr.  Justice  Foumier  in  chambers  for  leave 
to  bring  the  appeal  on  for  hearing  at  the  next  session  of  the  Supreme  Court  of 
Canada,  and  to  serve  short  notice  of  hearing,  but  it  was  Held,  that  sufficient 
grounds  were  not  shown  to  take  the  case  out  of  theregular  course  of  procedure. 

On  the  10th  November,  1879,  the  application  was  renewed  before  the 
full  court,  but  being  made  ex  parte  and  without  notice  the  court  refused  to 
hear  it. 

On  the  15th  November,  1879,  the  application  was  again  made  to  the  full 
court,  when  the  Attorney-General  of  Ontario  showed  cause,  and  it  was 

Held,  that  no  appeal  would  lie  in  such  a  case  to  the  Supreme  Gqurt  of 
Canada,  but  even  if  it  did,  under  all  the  circumstances  and  delays  that  had 
occurred,  the  court  should  not  go  out  of  its  way  to  exercise  any  discretion  as 
to  granting  leave. 

Per  Ritchie,  C.J. — As  regards  h  ibeai  corpus  in  criminal  matters,  the  court 
has  only  a  concurrent  jurisdiction  with  the  judges  of  the  Superior  Courts  of 
the  various  provinces,  and  not  an  appellate  jurisdiction,  and  there  is  no 
necessity  for  an  appeal  from  the  judgment  of  any  judge  or  court,  or  any 
Appellate  Court,  because  the  prisoner  can  come  direct  to  any  judge  of  the 
Supreme  Court  individually,  and  upon  that  judge  refusing  the  writ  or 
remanding  the  prisoner,  he  could  take  his  appeal  from  that  judgment  to  the 
full  court. 

Motion  refused. 

In  re  Boucher. — 15th  November,  1879. 

3.  In  a  case  of  commitment  by  a  coroner  for  murder,  application  was  made 

to  Strong,  J.,  for  a  writ  of  habeas  corpus. 

Held,  that  under  s.  51,  S.  C.  A.,  the  writ  is  to  be  issued  for  the  purpose 
of  an  enquiry  into  a  commitment  only  "  in  any  criminal  case  under  any  Act 
of  the  Parliament  of  Canada,"  and  the  Act  of  the  Parliament  of  Canada  (1869) 
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does  not  oreate  the  offence  of  marder,  bat  only  defines  the  panishment  which 
may  be  awarded  for  sach  offence.    Writ  refaaed. 

In  re  Pierre  PoitTin.^Angust,  1681. 


4.  Conviction  before  magistrate — Arrest  on  warrant  under — 
Inquiry  as  to  evidence — Jurisdiction  of  court  on  certiorari 
—S,  &  E.  a  A,,  s.  49— S.  C.  Am,  Act,  1876,  s.  34— R  S.  0. 
c.70. 

Application  was  made  to  the  chief  jastice  in  chambers  on  behalf  of  a 
person  arrested  on  a  warrant,  issued  on  a  conviction  by  a  magistrate,  for  a 
'writ  of  habeoi  eorpuit  and  for  a  certiorari  to  bring  np  the  proceedings  before 
ithe  magistrate,  the  application  being  based  on  the  lack  of  evidence  to  warrant 
ithe  conviction.    The  application  was  dismissed. 

On  appeal  to  the  Supreme  Court,  Held,  Henry,  J.,  dissenting,  that  the 
•conviction  having  been  regular,  and  made  by  a  court  in  the  unquestionable 
«zercise  of  its  authority,  and  acting  within  its  jurisdiction,  the  only  objection 
being  that  the  magistrate  erred  on  the  facts,  and  that  the  evidence  did  not 
justify  the  conclusion  which  he  arrived  at  as  to  the  guilt  of  the  prisoner,  the 
Supreme  Court  could  not  go  behind  the  conviction,  and  inquire  into  the  merits 
of  the  case  by  the  use  of  a  writ  of  haheoi  corptu,  and  thus  constitute  itself  a 
•court  of  appeal  from  the  noagistrate's  decision. 

The  only  appellate  power  conferred  on  the  court  in  criminal  cases,  is  by 
the  49th  section  of  the  S.  (!fc  E.  C.  Act,  and  it  could  not  have  been  the  intention 
of  the  legislature,  while  limiting  appeals  in  criminal  cases  of  the  highest 
importance,  to  impose  upon  the  court  the  duty  of  revisal  in  matters  of  fact  of 
ail  the  summary,  convictions  before  police  or  other  magistrates  throughout  the 
Dominion. 

Section  84  of  The  Supreme  Court  Amendment  Act  of  1876  does  not  in  any 
case  authorize  the  issue  of  a  writ  of  certiorari  to  accompany  a  writ  of  habeas 
iorptu,  granted  by  a  judge  of  the  Supreme  Court  in  chambers ;  and,  as  the 
proceedings  before  the  court  on  haheoM  corpxu  arising  out  of  a  criminal  charge 
are  only  by  way  of  appeal  from  the  decision  of  such  judge  in  chambers,  the 
flaid  section  does  not  authorize  the  court  to  issue  a  writ  of  certiorari  in  such  pro- 
ceedings ;  to  do  so,  would  be  to  assume  appellate  jurisdiction  over  the  inferior 
•court. 

Senible,  per  Bitchie,  C.J.,  that  chapter  70  of  the  Revised  Statutes  of 
Ontario,  relating  to  haheae  corpus,  does  not  apply  to  the  Supreme  Court  of 
Canada. 

In  re  Trepanler.— zii.  111. 
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6.  Application  for  writ  of — Imprisonment  of  execution  debtor — 
Application  for  discharge  under  chapter  118,  R.  S.  (N'.S.), 
6th  series — Examination  of  debtor — Fraud  disclosed  on — 
Remand  to  gaol  for  six  months — Order  dated  on  Surulay — 
New  order, 

J.  was  in  custody  on  an  execution  for  debt,  and  applied  to  a  judge  of  the 
County  Court  under  chapter  118,  B.  8.  (N.S.)  5th  series,  to  be  examined  as  to 
his  affairs  with  a  view  to  obtaining  his  discharge.  The  examination  was  held 
by  the  County  Court  Judge,  who,  on  January  *2Srd,  1886,  made  an  order  to  the 
effect  that  J.  was  adjudged  guilty  of  fraud  in  respect  to  the  delay  of  payment 
of  his  debt  to  the  execution  creditors,  and  in  regard  to  the  disposal  of  his 
property,  and  by  such  order  remanded  J.  to  jail,  without  privilege  of  jail 
limits,  for  a  further  period  of  six  months  from  date  of  remand.  When  the 
order  was  drawn  up  it  was  dated  24th  of  January,  1886,  which  was  Sunday, 
and  directed  that  J.  be  confined  in  the  county  jail  for  six  months  from  that 
date. 

J.  was  taken  back  to  jail,  the  order  dated  on  Sunday  being  delivered  to 
the  jailer,  and  the  counsel  for  the  execution  creditors  on  Monday,  January  the 
25th  procured  from  the  County  Court  Judge  another  order  dated  the  25th, 
ordering  J.  to  be  imprisoned  for  six  months  from  January  2Srd. 

Application  was  made  to  the  Supreme  Court  of  Nova  Scotia  for  the  dis- 
charge of  the  prisoner  on  habeas  corputt  which  was  refused,  the  majority  of  the 
court  holding  that  he  was  rightly  held  in  custody,  if  not  on  the  order  of  the 
County  Court  Judge,  then  on  the  original  cause  of  his  detention,  the  writ  of 
execution. 

On  appeal  to  the  Supreme  Court  of  Canada.  Held,  that  the  appeal  must 
be  dismissed.    Appeal  dismissed  without  costs. 

In  re  George  R.  Johi»on.'20th  February,  1886. 
See  PRACTICE  OF  SUPREME  COURT,  31. 

^.  Granted  by  judge  in  chambers — Appeal  under  s.  51  Supreme 
and  Exchequer  Act — Writ  improvidently  issued — Jurisdic- 
tion of  cov/rt  to  quash — Control  of  court  over  its  ovm  process 
— Criminal  case  under  s,  51 — Supreme  Court  of  British 
Columbia — Constitution  of — Commission  to  jiidge  jyresiding 
over — Trial  of  prisoner  in — Order  to  change  venue — Provi- 
sion for  increased  expenses — Practice. 

Section  51  of  the  Supreme  and  Exchequer  Courts  Act  does  not  interfere 
with  the  inherent  right  which  the  Supreme  Court  of  Caiyida,  in  common  with 
every  superior  court,  has  incident  to  its  jurisdiction  to  enquire  into  and  judge 
of  the  regularity  or  abuse  of  its  process,  and  to  quash  a  writ  of  habeas  corpus 
and  subsequent  proceedings  thereon  when,  in  the  opinion  of  the  court,  such 
writ  has  been  improvidently  issued  by  a  judge  of  said  court. — The  said  section 
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does  not  oonstitate  the  individtial  judges  of  the  Supreme  Court  of  Canada 
separate  and  independent  courts,  nor  confer  on  the  judf^es  a  jurisdiction  outside- 
of  and  independent  of  the  court,  and  obedience  to  a  writ  issued  under  said 
section  cannot  be  enforced  by  the  judge  but  by  the  court,  which  alone  can  issue 
an  attachment  for  contempt  in  not  obeying  its  process.  (Fournier  and  Henry, 
J  J.,  dissenting). 

Per  Strong,  J. — The  words  of  section  61  expressly  giving  an  appeal  when 
the  writ  of  habeas  corpus  has  been  refused  or  the  prisoner  remanded,  must  be 
attributed  to  the  excessive  caution  of  the  legislature  to  provide  all  due  protec- 
tion to  the  subject  in  the  matter  of  personal  liberty,  and  not  to  an  intention  to 
deprive  the  court  of  the  right  to  entertain  appeals  from,  and  revise,  rescind 
and  vary,  orders  made  under  this  section. 

The  right  to  issue  a  writ  of  habeas  corpus  being  limited  by  section  51  to 
**an  inquiry  into  the  cause  of  commitment  in  any  criminal  case  nnder  any 
Act  of  the  Parliament  of  Canada,"  such  writ  cannot  be  issued  in  a  case  of 
murder,  which  is  a  case  at  common  law.    (Fournier  and  Henry,  JJ.,  dissenting). 

Per  Fournier  and  Henry,  J  J. : — The  restriction  imposed  by  section  51  to 
"  an  inquiry  into  the  cause  of  commitment  in  any  criminal  case  under  any 
Act  of  the  Parliament  of  Canada"  is  merely  intended  to  exclude  any  enquiry 
into  the  cause  of  commitment  for  the  mfraction  of  some  provincial  law ;  and 
the  words  *'  in  any  criminal  case  "  were  inserted  to  exclude  the  habeas  corpus 
in  civil  matters ;  it  is  sufficient  to  give  jurisdiction  if  the  commitment  be  in 
virtue  of  an  Act  of  the  Parliament  of  Canada. 

Query — Is  section  51  of  the  Supreme  and  Exchequer  Court  Act  ultra  vires  f 

Semble,  that  when  a  judge  in  a  province  has  the  righfc  to  issue  a  writ  of 
habeas  corpus  returnable  in  term  as  well  as  in  vacation,  a  judge  of  the  Supreme 
Court  might  make  the  writ  he  authorizes  returnable  in  said  court  in  term  as 
well  as  immediately  (Fournier  and  Henry,  JJ.,  dissenting). 

An  application  to  the  court  to  quash  a  writ  of  habeas  corpus  as  improvi- 
dently  issued  may  be  entertained  in  the  absence  of  the  prisoner  (Henry,  J.,, 
dissenting). 

After  a  conviction  for  a  felony  by  a  court  having  general  jurisdiction  over 
the  offence  charged,  a  writ  of  habeas  corptu  is  an  inappropriate  remedy. 

If  the  record  of  a  superior  court,  produced  on  an  application  for  a  writ  of 
habeas  corpus,  contains  the  recital  of  facts  requisite  to  confer  jurisdiction  it  is 
conclusive  and  cannot  be  contradicted  by  extrinsic  evidence  (Henry,  J., 
dissenting). 

A  return  by  the  sheriff  to  the  writ  setting  out  such  conviction  and  sentence 
and  the  affirmation  thereof  by  the  court  of  error  is  a  good  and  sufficient  return. 
If  actually  written  by  him  or  under  his  direction  the  return  need  not  be  signed 
by  the  sheriff  (Henry,  J.,  dissenting). 

The  Supreme  Court  of  British  Columbia  is  clothed  with  all  the  powers 
and  jurisdiction,  civil  and  criminal,  necessary  or  essential  to  the  full  and 
perfect  administration  of  justice,  civil  or  criminal,  in  the  province ;  powers 
as  full  and  ample  as  those  known  to  the  common  law  and  possessed  by 
the  superior  courts  of  England.     The  various  statutes  of  British  Columbia 
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providing  for  the  holding  of  courts  of  oyer  and  terminer  and  general  gaoV 
.  delivery  render  unnecessary  a  commission  to  the  presiding  judge. 

Per  Strong,  J. — The  power  of  issuing  a  commission,,  if  necessary,  helonged' 
to  the  Lieutenant-Governor  of  the  province  (Henry,  J.,  cmitra). 

An  order  made  pursuant  to  Dominion  statute  32  A  38  V.  c.  29,  s.  11,  direct- 
ing a  change  of  venue,  would  be  sufficient  although  containing  no  reference  to 
any  provision  for  expenses,  when  the  indictment  has  been  pleaded  to  and  the 
trial  proceeded  with  without  objection,  and  even  in  a  court  of  error  there  could 
be  no  valid  objection  to  a  conviction  founded  on  such  order.  Even  if  a  writ  of 
habeeu  corpiu  in  this  case  had  been  rightly  issued,  the  prisoner  on  the  materials- 
before  the  judge  was  not  entitled  to  his  discharge,,  but  should  have  been- 
remanded. 

In  re  Robert  Evan  Sproule.— xii.  140. 

7.  Habeas  corpus  appeal — First  step  the  filing  of  the  case  with  the* 
Registrar — This  must  be  done  within  60  days  from  the  pro- 
nouncing of  judgment  appealed  from. 

In  re  Smart. — xvi.  396. 
And  see  JURISDICTION.  58. 

Hand-writing; — Proof  of — Change  of  signature,  documentary  evi- 
dence admissible  to  prove. 

See  EVIDENCE,  39. 

Harbour  Commissioners —Jurisdiction  of,  of  Montreal —Taxation 
of  ferry  boats  by  city. 

See  LEGISLATURE,  15. 

Harbour,  Public— Letters  patent  unrJer  the  great  seat  of  P.  E.  /.. 
of  fareshore  in  Sunimerside  Harbour,  void — jB.  N,  A.  Act, 
8,  108 — Public  harbour — :2o  V.  c.  19. 

G.,  defendant,  was  in  possession  of  a  part  of  the  foreshore  of  the  harbour 
of  Snmmerside,  and  had  erected  thereon  a  wharf  or  block  at  which  vessels 
might  unload.  H.  et  al,  plaintiffs,  brought  an  action  of  ejectment  to  recover 
possession  of  the  said  foreshore.  H.  et  aVn  title  consisted  of  letters  patent 
under  the  great  seal  of  Prince  Edward  Island,  dated  30th  August,  1877,  by 
which  the  Crown  in  right  of  the  island,  and  assuming  to  act  in  exercise  of' 
authority  conferred  by  a  provincial  statute,  25  Y.  o.  19,  purported  to  grant  to 
plaintiff  in  fee  simple  the  land  sought  to  be  recovered  in  the  action. 

Held,  that  under  s.  108,  B.  N.  A.  Act,  the  soil  and  bed  of  the  foreshore  in^ 
the  harbour  of  Sumraerside  belongs  to  the  Crown,  as  representing  the  Dominionv 
of  Canada,  and  therefore  the  grant  under  the  great  seal  of  P.  E.  Island  to  H. 
et  aL  is  void  and  inoperative. 

Holman  t.  Oreen.— vi.  707.. 
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2.  Grant  by  local  government  of  foreshore  of — Conveyance  by 
grantee — Claim  of  dower  by  wife  of  grantee — Plea  that 
grant  void — Estoppel — Act  of  local  legislature  confirming 
title — Crown  not  expressly  named 

See  ESTOPPEL,  19. 

Higbway-^Right  to  original  road  allowance — 60  Geo,  III.  c.  1 — 
4  Geo.  IV.  c.  10—20  F.  c.  69,  ss.  5,  6,  7—22  V.  c.  99,  88.  305, 
318— a  8.  U.  a  c.  J4,  S8.  318-29—30  V.  c.  5,  88,  320,  33^— 
36  V.  (0.)  c.  43 y  88,  422,  426 — Municipal  Acts, 

The  plaintiff  claimed  in  right  of  his  wife  under  a  deed  to  her,  dated  Ist 
October,  1867,  of  the  south  half  of  lot  9,  in  the  5th  concession  of  Haldimand, 
to  be  entitled  to  the  original  allowance  for  road  between  lots  8  and  9,  by  reason 
of  the  Justices  of  the  Quarter  Sessions  having  in  1837,  under  60  Geo.  III.  c.  1, 
and  4  Geo.  IV.  0. 10,  laid  out  a  road  across  this  south  half  in  lieu,  as  was 
claimed,  of  the  original  allowance ;  and  he  sued  defendant  for  having  destroyed 
a  fence  which  plaintiff  had  recently  erected  across  the  original  allowance  for 
road  at  its  point  of  intersection  with  the  cross-roads. 

Held,  by  the  Supreme  Court  of  Canada,  affirming  the  judgment  of  the 
Court  of  Common  Pleas  of  Ontario,  and  also  the  judgment  of  tlie  Court  of 
Appeal  for  Ontario,  see  8  Ont.  App.  B.  175,  that  from  86  V.  (Ont.)  c.  48,  and 
the  preceding  Municipal  Acts,  it  is  apparent  that  where  the  original  allowanoe> 
in  lieu  o\  which  a  new  road  had  been  opened,  lay  between  lands  owned  by 
different  persons,  as  the  road  in  question  does,  the  owner  of  the  land  appro- 
priated for  the  new  road  had  no  claim  whatever  to  the  original  allowance 
further  than  to  receive  a  conveyance  from  the  municipality  of  a  part  only, 
and  that  only  in  case  the  municipality,  in  its  discretion,  should  be  of  opinion 
-that  the  original  allowance  was  useless  to  the  public,  in  which  case,  the  munici- 
pality would  have  to  express  that  opinion  by  a  by-law  passed  for  dosing  the 
original  allowance.  The  plaintiff,  therefore,  must  fail,  for  there  never  was 
any  person  entitled  to  call  for  a  conveyance  of  the  road  in  question,  and  the 
municipality  had  never  pronounced  it  to  be  useless  to  the  public. 

2.  The  road  in  question  lay  along  the  whole  length  of  the  defendant's  lot, 
and  therefor  came  within  s.  422,  of  36  V.  c.  48  (Ont.),  and  the  municipality 
could  not  close  it  or  deprive  the  defendant  of  the  peculiar  benefit  he  might 
derive  from  it  as  a  highway  adjoining  his  lands  within  that  section,  and  per- 
haps, also,  section  378,  which  provides  for  compensation  for  any  damage  to 
•owners  of  property  injuriously  affected. 

3.  Further,  the  proper  conclusion  from  the  evidence  was  that  the  road 
established  under  the  authority  of  the  Quarter  Sessions  was  not  a  road  laid 
-out  in  lieu  of  the  original  road  allowance,  but  a  wholly  independent  road. 

Appeal  dismissed  with  costs. 

Cameron  t.  Walt.— 7th  May,  1879. 
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Highway — Continued, 

2.  Title  to  land — Dedication — Public  highway — Exprojyriation 

— Presumption —  User, 

K.  brought  an  action  for  troBpasB  to  his  land  in  laying  pipes  to  carry  water 
to  a  public  institution.  The  land  had  been  used  as  a  public  highway  for 
many  years  and  there  was  an  old  statute  authorizing  its  expropriation  for 
public  purposes,  but  the  records  of  the  municipality  which  would  contain  thfr 
proceedings  on  such  expropriation,  if  any  had  been  taken,  were  lost. 

Held*  reversing  the  judgment  of  the  Supreme  Court  of  Nova  Scotia,  20 
N.  S.  Rep.  95,  that  in  the  absence  of  any  evidence  of  dedication  of  the  road  it 
must  be  presumed  that  the  proceedings  under  the  statute  were  rightly  takeo 
and  E.  could  not  recover. 

Diokion  T.  Kearney.— June  14, 1888— xiv.  743. 

3.  Municipal  corporation — Construction  of  crossing  above  level  of 

highway — Negligence. 

See  MUNICIPAL  CORPORATION,  10. 

4.  Municipal  corporation — Duty  of —Road  allovjance — Obligation 

to  open — Substitution  in  lieu  thereof — Jurisdiction  of  court 
over  municipality — C.  S,  U.  C.  c.  54 — -B.  S,  0.  1887,  c.  184y 
ss.  524,  531. 

H.  was  owner  of,  and  resided  on,  a  lot  in  the  eighth  concession  of  the  town- 
ship of  McG.,  and  under  the  provisions  of  C.  S.  XJ.  C.  c.  54,  an  allowance  was 
granted  by  the  township  for  a  road  in  front  of  said  lot.  This  road  was,  how- 
ever, never  opened  owing  to  the  difficulties  caused  by  the  formation  of  the 
land,  and  a  by-law  was  passed  authorizing  a  new  road  in  substitution  thereof. 
Some  years  after  H.  brought  a  suit  to  compel  the  township  to  open  the  original 
road  or,  in  the  alternative,  to  provide  him  with  access  to  his  lot,  and  also  to- 
keep  said  road  in  repair  and  pay  damages  for  injuries  caused  by  the  road  not 
having  been  opened. 

Held,  affirming  the  judgment  of  the  court  below,  that  the  provisions  of  the 
Act,  C.  S.  XJ.  C.  c.  54,  requiring  a  township  to  maintain  and  keep  in  repair 
roads,  etc.,  and  prohibiting  the  closing  or  alteration  of  roads  only  applied  to^ 
roads  which  had  been  formally  opened  and  used  and  not  to  those  which  a 
township,  in  its  discretion,  has  considered  it  inadvisable  to  open. 

Heldf  also,  that  the  courts  of  Ontario  have  no  jurisdiction  to  compel  a 
municipality,  at  the  suit  of  a  private  individual,  to  open  an  original  road  allow- 
ance  and  make  it  fit  for  public  travel. 

Hislop  T.  Tovnthip  of  McOilliYray.— xvii.  479. 

5.  Railway  passing  near  highway — Construction  of  road — Impair- 

ing usefulness  of  highway. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  66. 
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!H  igh  way —  Contin  ued . 

•6.  Ontario  Municipal  Act,  ss.  535  (2),  538 — Deviation  of  boundary 
road — Liability  of  counties  to  repair  bridges  in. 

See  MUNICIPAL  CORPORATION,  24. 
ROAD. 

Husband  and  Wife — Insurable  interest  of  husband  in  wife's 
property. 

See  INSURANCE,  FIKE,  14. 

r2.    Evidence  of  husband  not  admissibly  on  behalf  of  wife. 

See  EXECUTOR,  5. 

^3.  Divorce  obtained  in  Quebec — Effect  of — Right  of  wife  to  sue 
without  authorization — Art.  14,  C.  C.  P. 

See  DIVORCE. 

4.  Death  of  wife  by  negligence  of  railway  company — Action  by 
husband  as  administrator — Right  to  recover  damages. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  24. 

»5.  Sale  by  wife  to  secure  debt  diie  by  her  husband — Simulated 
deeds— Art,  1301.  C.  C. 

Where  the  sale  of  real  estate  by  the  wife,  duly  separated  as  to  property 
from  her  husband,  to  her  husband's  creditor  is  shown  to  have  been  intended  to 
operate  as  a  seourity  only  for  the  payment  of  her  husband's  debts,  such  sale 
will  be  set  aside  as  a  contravention  of  Art.  1301,  C.  C.  (P.  Q.). 

Per  Strong,  J.,  dissenting — The  trial  judge's  finding  in  the  present  suit 
that  the  deeds  of  sale  were  not  simulated,  should  be  affirmed. 

Klook  T.  ChamberlaiiL— zv.  825. 

'6.  Assault  on  constable  in  discbarge  of  duty — Serving  summons 
charging  violation  of  Canada  Temperance  Act — ^^Wife  not  a 
competent  witness  on  behalf  of  husband — R.  S.  C.  c  162,  s.  34 
— R.S.  C.  c  174,s..2ie. 

See  CRIMINAL  APPEAL,  11. 

.7.  Insolvent  estate — Claim  by  wife  of  insolvent — Money  given  to 
husband  —  Loan  or  gift  —  Questions  of  fact — Finding  of 
court  below. 

M.  having  assigned  his  property  to  trustees  for  the  benefit  of  his  creditors 
■his  wife  preferred  a  claim  Against  J)he  estate  for  money  lent  to  M.  and  used  in 
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his  basinesB.  The  ftssignee  refused  to  acknowledge  the  claim,  contending  that 
it  was  not  a  loan  bat  a  gift  to  M.  It  was  not  disputed  that  the  wife  had 
money  of  her  own  and  that  M.  had  received  it.  The  trial  judge  gave  judg- 
ment against  the  assignee,  holding  that  M.  did  not  receive  the  money  as  a  gift. 
This  judgment  was  confirmed  on  appeal. 

Held,  confirming  the  judgment  of  the  Court  of  Appeal  for  Ontario,  that  as 
the  whole  ci^se  was  one  of  fact,  namely,  whether  the  money  was  given  to  M.  as 
a  loan  by,  or  gift  from,  his  wife,  who  in  the  present  state  of  the  law  of  Ontario, 
is  in  the  same  position,  considered  as  a  creditor  of  her  husband,  as  a  stranger, 
and  as  this  fact  was  found  on  the  hearing  in  favour  of  the  wife  and  confirmed 
by  the  Court  of  Appeal,  this,  the  second  appellate  court,  would  not  interfere 
with  such  finding. 

Present. — Strong,  Fournier,  Taschereau,  Gwynne  and  Patterson,  JJ. 

Warner  y.  Murray.— April  6th,  1889— xvi.  720. 

8-  Distribution  of  intestate  estate — Feme  coverte — Husband's  right 
to  residuum — Next  of  kin— 26  Geo.  III.  c.  11,  ss.  14  &  17, 
(N.  B.)— C.  S.  N.  B.  c.  78. 

See  DISTRIBUTION  OF  ESTATE. 

9.  Married  woman — Execution  against  husband — Replevin — Jus- 
tification by  sheriff — Goods  given  by  husband  to  wife — 
Married  Woman's  Property  Act,  R.  S.  N.  S.  5th  series,  c.  74- 

See  SHERIFF,  12. 

H3rpOl;hec — Personal  recourse  in  action  on — Acceptance  of  delega- 
tion of  payment — Amendment  of  pleadings — Payment  of 
costs  as  condition  precedent. 

On  the  14th  October,  1874,  Mrs.  Reeves  sold  to  Qaesnel  the  south  of  lot 
4679  on  the  official  plan  of  Montreal,  and  Mrs.  Cadienx  on  the  same  day  sold 
him  the  north  half  of  the  same  lot.  On  the  17th  October,  1874,  Qnesnel  sold  to 
Geriken,  Laframboise  and  Robitaille  three  undivided  foarths  of  both  pro- 
perties en  bloc.  On  this  last  Quesnel  received  1^22,246. 87,  leaving  dne  $27,865.68, 
which  the  purchasers  promised  to  pay  for  Quesnel  to  Mrs.  Reeves  with  interest 
in  certain  instalments  arranged  to  meet  Quesnel's  liability.  Mrs.  Reeves  was 
not  a  party  to  this  last  deed,  but  she  subsequently  accepted,  and  served  notice 
of  her  acceptance  of,  the  delegation  of  payment  made  by  such  deed  in  her 
favour.  Mrs.  Reeves,  prior  to  such  acceptance,  sued  the  joint  proprietors 
hypothecarily  for  Quesners  debt,  and  they  made  a  d^laissement  of  the  portion 
of  the  lAnds  sold  by  her  to  Quesnel.  Subsequently  she  brought  the  present 
action  against  Geriken  under  the  delegation  for  one-third  part  of  the  said  debt 
of  $27,365.68  with  interest.  Geriken  contended  that  having  been  obliged  to 
dJUtiuer  a  portion  of  the  property,  he  could  not  be  sued  for  any  portion  of  the 
money. 
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Hypothec — Continued, 

The  Court  of  Queen's  Bench  for  Lower  Canada  (appeal  tide)  timtained  this 
contention,  Sir  A.  A.  Dorion,  C.J.,  and  Ramsay,  J.,  dissenting. 

On  appeal  to  the  Sapreme  Court  of  Canada,  Held,  that  if  Qeriken  in  the 
hypothecary  action  had  been  evicted  from  the  whole  of  the  property  hypothe- 
cated he  would  have  been  relieved  from  personal  responsibility  under  the 
delegation ;  but  having  been  evicted  from  only  a  part  interest  in  said  property 
he  was  freed  from  liability  under  the  delegation  merely  to  the  extent  to  which 
the  eviction  might  be  considered  to  have  paid  his  share  of  the  debt  to  Mrs. 
Beeves. 

The  court  therefore  ordered  that,  upon  payment,  as  a  condition  precedent, 
of  the  costs  incurred  by  plaintiff  in  the  said  Supreme  Court  and  the  Court  of 
Queen's  Bench,  together  with  costs  incurred  by  plaintiff  in  the  Superior  Court 
since  the  filing  of  defendant's  pleas  on  record,  the  defendant  be  allowed  to 
amend  his  pleas  and  to  plead  that  he  bad  been  evicted  from  a  part  of  the 
property  sold  to  the  said  Geriken  by  Quesnel,  and  that  what  had  been  paid  by 
said  Gtoriken  to  Quesnel  at  the  time  of  said  sale  paid,  and  even  over  paid,  for 
the  part  of  said  property  which  the  said  Geriken  detained,  and  that  the  cause 
be  thereupon  proceeded  with  in  the  said  Superior  Court  in  the  ordinary  course, 
and  that  in  default  of  said  amendment  within  three  months  the  Superior 
Couxt,  on  motion  to  that  effect,  should  enter  judgment  against  defendant  for 
18,281.25  with  interest  from  the  14th  October,  1874,  and  all  the  costs. 

Reeves  t.  Perpaolt*— z.  616. 

2.  Hypothecary  action  against  sub-purchasers — Res  inter  alios 

acta — Variation  of  original  promise  of  sale  by  subsequent 
deed — Notary,  evidence  of,  not  admissible  to  contradict 
deed. 

See  SALE  OF  LANDS,  9. 

3.  Simulated  hypothec  given  in  payment  of  goods — Right  to  sue 

for  price. 

See  SALE  OF  GOODS,  14. 

4.  Hypothec  to  the  prejudice  of  creditors — Notorious  insolvency  of 

mortgagors— Art.  2023,  C.  C. 

See  INSOLVENCY,  30. 

5.  In  an  action  en  declaration  d^hypothique  the  defendant  may,  in  default  of  his 
surrendering  the  property  within  the  period  fixed  by  the  court,  be  personally 
condemned  to  pay  the  full  amount  of  the  sheriff's  claim.    Art.  2076,  C.  C. 

Dabao  t.  Klditon.— xvi.  857. 
And  $ee  PBACTICE,  8. 

Improvements — Claim  for,  by  incidental  demand. 

See  PETITION  OF  RIGHT,  A, 
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Income. 

See  ASSESSMENT  AND  TAXES,  6. 

Indian  Lands — Title  to — Right  of  occv/pancy  —  Lands  reserved 
for  Indians  —  B,  N.  A,  Act,  s.  91,  s-s.  S4  —  s,  93,  s-s.  5  — 
ss.  109,  117, 

The  lands  within  the  boundary  of  Ontario  in  which  the  claims  or  rights  of 
occupancy  of  the  Indians  were  surrendered  or  became  extinguished  by  the 
Dominion  Treaty  of  1873,  known  as  the  North  West  Angle  Treaty,  No.  8,  form 
part  of  the  public  domain  of  Ontario  and  are  public  lands  belonging  to  Ontario 
by  virtue  of  the  provisions  of  the  British  North  America  Act. 

Only  lands  specifically  set  apart  and  reserved  for  the  use  of  the  Indiana 
are  " lands  reserved  for  Indians'*  within  the  meaning  of  s.  91,  item  24  of  the 
British  North  America  Act.  Strong  and  Gwynne,  JJ.,  dissenting. 

St.  CatharineB  Milling  ft  Lumber  Co.  t.  The  Queen.— xiii.  577. 

[The  judgment  in  this  case  was  affirmed  by  the  Judicial  Committee  of 
the  Privy  Council :  See  14  App.  Cases  46] . 

(See  also  Church  v.  Fenton — 5  Can.  S.  G.  B.  239;  Digest;  *' Assessment 
and  Taxes  8 " — Especially  the  judgments  in  the  courts  below  28  U.  C.  C.  P. 
384;  i  Out.  App.  B.  159.) 

Indictment — ^Directions  by  Attorney-General  with  reference  to.. 

See  CBIMINAL  APPEAL,  1. 

2.  Misjoinder  of  counts. 

See  CBIMINAL  APPEAL,  2. 

3.  For  uttering  forged  cheque  or  order. 

See  CBIMINAL  APPEAL,  6. 

Influence — Undue. 

See  ELECTION,  1. 

Injunction. 

See  TIMBEB  LICENSES,  1. 

2.  Maliciously  obtaining, 

See  DAMAGES,  19. 

3.  .To  stay  proceedings  on  illegal  by-law  of  municipality. 

See  BAILWAYS  AND  BAIL  WAY  COMPANIES,  18. 
CAS.  oio.— 22 
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Injunction — Continued. 

4.  For  infringement  of  trade  mark 

See  TBADE  MAEK. 

5.  Interim — Judgment  quashing  not  appealable. 

See  JURISDICTION,  37,  88. 

6.  To  restrain  city  of  Montreal  from  collecting  tax  on  ferry  boats 

— 39  V.  c.  52,  (P.  Q.),  validity  of — By-law  under  ultra  vires. 

See  LEGISLATURE,  15. 

7.  Nuisance — Pollution  of  water — Long  established  industry — 

Evidence. 

See  NUISANCE,  3. 

3.    Malicious  prosecution — 41  V.  c,  14,  s.  4,  (P.  Q.) — Dissolution  of 
injunction — Action  for  damages — Want  of  probable  cause. 

See  MALICIOUS  PROSECUTION.  8. 

9.  Mining  lands — Bomage — Appeal — Jurisdiction — R.  S.  C.  c.  135, 

s.  29  (6). 

See  JURISDICTION,  103. 

10.  Toll  bridge — Franchise  of — Free  bridge,  interference  by — 44-45 

V.  c,  90,  (P.  Q.). 

See  TOLLS,  3. 

11.  R.  S.  O.  (1887),  c.  159  as  amended  by  53  V.  c.  42— Application 

to  company  incorporated  by  special  charter — Collection  of 
tolls — Maintenance  of  road. 

See  CORPORATIONS,  49. 

/ 

Insanity. 

See  WILL,  7. 

Inscription  En  Faux. 

See  PETITION  OF  RIGHT,  3. 
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Insolvency — Fraud  or  illegal  preference — Presumption — Insol- 
vent Act  of  1875,  s.  13,  S'S,  1  and  3,  and  Insolvent  Act  of 
1869,  s.  86  and  88— Arts,  C.  C.  L  G.  993, 1033, 1035,  lOJfi— 
Doctrine  of  pressure  opposed  to  Art,  1981, 1982  C,  C,  L,  C, 

T.  Fi,  a  hotel  keeper,  being  largely  indebted,  sold  to  A.  B.,  his  principal 
'  creditor,  on  the  13th  Janaary,  1875,  by  notarial  deed,  duly  registered,  certain 
moveable  and  immoveable  property,  being  the  balk  of  his  estate,  comprising 
a  hotel  and  fornitare,  for  1^15,409.50.  The  immoveable  property,  valued  by 
official  assessors  at  1^22,000,  was  sold  for  910,000.  The  sale  was  also  made  sub- 
ject to  the  right  of  redemption  by  F.,  on  re-imbursing,  within  three  years,  the 
stipulated  price  of  915,409.50,  and  interest  at  the  rate  of  8  p.  c. ,  with  a  pro- 
vision that,  in  case  of  insolvency  or  default  of  payment,  this  right  of  rinUri 
should  cease.  No  delivery  took  place,  and  ten  months  later  F.,  who  remained 
in  possession  of  the  property  under  a  lease  from  A.  B.  of  the  same  date  as  that 
of  the  sale,  also  became  bankrupt.  In  the  meantime  A.  B.  with  F's  consent, 
had  leased  the  furniture  to  T.  &  J.,  in  whose  hands  it  was  when  appellant  (F's 
assignee)  revendicated  it  as  part  of  the  insolvent  estate.  T.  &  J.  did  not  plead, 
but  A.  B.  intervened  and  claimed  the  effects  under  the  deed  of  sale  above  men- 
tioned. The  assignee  contested  the  intervention,  alleging  that  the  deeds  passed 
on  the  19th  January,  1875,  had  been  made  by  T.  F.  in  fraud  of  his  creditors. 

Held,  that  there  was  sufficient  evidence  to  prove  that  the  object  of  the 
transaction  was  to  defeat  F.'s  creditors  generally,  and  therefore  the  deeds  of 
sale  and  lease  of  the  19th  January,  1875,  were  null  and  void  under  Arts.  993, 
1033, 1035  &  1040,  Ci  C.  L.  C,  and  ss.  86  &  88  of  Insolvent  Act  of  1869,  and 
s.  3,  8-s.  13  of  Insolvent  Act  of  1875. 

Riokaby  t.  BeU.— ii.  560. 

2.  Foreign  bankruptcy  —  AssignToent  thereunder — Lands  in 
Canada, 

D.,  a  naturalized  British  subject,  who  owned  lands  in  Canada,  resided  and 
carried  on  business  in  partnership  with  H.  <&  S.,  in  the  State  of  New  York. 
In  November,  1873,  the  firm  of  D.,  H.  &  S.  became  insolvent.  On  the  14th 
February,  1874,  the  said  firm,  under  the  Bankruptcy  Act  of  the  United  States 
(s.  5, 103  Bev.  Stat.  U.  S.),  executed  a  deed  purporting  to  **  convey,  transfer 
and  deliver  all  their  and  each  of  their  estate  and  effects"  to  one  C,  as  trustee 
for  the  creditors.  On  the  26th  September,  1874,  a  writ  of  execution  against 
D.'s  lands  in  Canada  was  placed  in  the  hands  of  the  proper  sheriff  by  the 
respondents,  who  had  in  the  meantime  recovered  judgment  against  him. 
Subsequently  D.,  by  way  of  further  assurance,  and  in  pursuance  of  the  deed 
of  the  14th  February,  1874,  granted  to  C,  as  trustee,  his  lands  in  Canada, 
specifying  the  different  parcels.  M.,  the  appellant,  was  afterwards  substituted 
to  C.  as  trustee,  and,  as  such,  fyled  a  bill  in  the  Court  of  Chancery  to  obtain 
a  declaration  that  the  lands  specified  in  the  bill  were  not  liable  to  the  operation 
of  the  writ  of  execution  of  the  respondents. 

Held,  that  a  bankrupt  assignment,  made  under  the  provisions  of  an  Act 
of  the  Congress  of  the  United  States  of  America,  will  not  transfer  immoveable 
property  in  Canada. 
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Also,  that  the  deed  of  the  4th  February,  1874,  was  not  eifectaal,  either  as 
a  deed  of  bargain  and  sale,  or  a  deed  of  grant  to  pass  any  legal  title  or  interest 
in  the  lands  of  D.  in  Canada. 

MacdonaTd  t.  Georgian  Bay  Lumber  Company,— ii.  364. 

3.  Plea  of  insolvency — Discharge  not  pleaded — Judgment  after 

certificate  granted. 

T.  J.  W.  sued  F.  B.,  and  on  the  9th  June,  1878,  F.  B.  assigned  his  property 
nnder  the  Insolvent  Act  of  1869.  •  On  6th  August,  F.  B.  became  party  to  a 
deed  of  composition.  On  the  17th  October,  F.  B.  pleaded  puis  darrein  eontin" 
uance,  that  since  action  commenced  he  duly  assigned  under  the  Act,  and  that 
by  deed  of  composition  and  discharge  executed  by  his  creditors  he  was 
discharged  of  all  liability.  On  the  18th  November,  1873,  the  Insolvent  Court 
confirmed  the  deed  of  composition  and  F.  B's  discharge,  but  F.  6.  neglected  to 
plead  this  confirmation.  Judgment  was  given  in  favour  of  T.  J.  W.  on  the 
30th  January,  1874.  On  30th  May,  1876,  an  execution  under  the  judgment 
was  issued,  and  on  28th  June.  1876,  a  rule  imi  to  set  aside  proceedings  was 
obtained  and  made  absolute.        «* 

Held,  reversing  the  judgment  of  the  Supreme  Court  of  Nova  Scotia,  that 
F.  B.,  having  neglected  to  plead  his  discharge  before  judgment,  as  he  might 
have  done,  was  estopped  from  setting  it  up  afterwards  to  defeat  the  execution. 
(Strong,  J. ,  dissenting,  on  the  ground  that  the  rule  or  order  of  the  court  below 
was  not  one  from  which  an  appeal  could  be  brought  under  the  Supreme  and 
Exchequer  Court  Act.) 

Wallace  t.  Boiiom.— ii.  488. 

4.  iTisolvent  Act,  1875 — Trader — Pleading, 

This  was  an  appeal  from  a  judgment  of  the  Supreme  Court  of  Nova 
Scotia,  making  the  rule  niti  taken  out  by  the  respondents  absolute  to  set  aside 
verdict  for  plaintiff  and  enter  judgment  for  the  defendants.  The  action  was 
brought  by  C.  as  assignee  of  L.  P.  F.,  under  the  Insolvent  Act  of  1876,  for 
several  trespasses  alleged  to  have  been  committed  on  the  property  known  as 
the  Shubenacadie  canal  property,  and  for  conversion  by  C.  et  al.  to  their  own 
use  of  the  ice  taken  off  the  lakes  through  which  that  canal  was  intended  to 
run.  The  declaration  contained  six  counts,  the  plaintiff  claiming  as  assignee 
of  F.  Among  the  pleas  were  denials  of  committing  the  alleged  wrongs,  of  the 
property  being  that  of  the  plaintiff,  and  of  his  possession  of  it,  the  last  plea 
being  that  *'  the  said  plaintiff  was  not,  nor  is  such  assignee  as  alleged.** 
After  the  trial  both  counsel  declined  addressing  the  judge,  and  it  was  agreed 
that  a  verdict  could  be  entered  for  the  plaintiff  with  $10  damages,  subject  to 
the  opinion  of  the  court,  that  the  parties  should  be  entitled  to  take  all  objec- 
tions arising  out  of  the  evidence  and  minutes,  and  that  the  court  should  have 
power  to  enter  judgment  for  or  against  the  defendants  with  costs.  A  rule  niii 
for  a  new  trial  to  be  granted  accordingly,  and  filed.  The  rule  was  taken  out 
as  follows : — *'  On  reading  the  minutes  of  the  learned  judge  who  tried  the 
cause,  and  the  papers  on  file  herein,  and  on  motion,  it  is  ordered  that  the 
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verdict  entered  herein  formally  by  consent,  Btibject  to  the  opinion  of  the  ooart, 
with  power  to  take  all  objections  arising  out  of  the  evidence  aitd  minutes, 
and  with  power  to  the  court  to  enter  judgment  for  or  against  defendants,  with 
costs,  be  set  aside  with  costs,  and  a  new  trial  granted  herein.*'  The  rule  was 
made  absolute  in  the  following  terms : — "  On  argument,  etc.,  it  is  ordered  that 
the  rule  nisi  be  made  absolute  with  costs  and  judgment  entered  for  the  defend- 
ants against  the  plaintifif,  with  costs."  Thereupon  plaintiff  appealed  to  the 
Supreme  Court  of  Canada. 

Held,  Henry,  J,  dissenting,  that  by  traversing  the  allegation  of  plaintiff 
being  assignee,  the  defendants  put  in  issue  the  facts  implied  in  the  averment, 
that  the  plaintiff  was  assignee  in  insolvency,  and  that  F.  was  a  trader  within 
the  meaning  of  the  Insolvent  Act  of  1869,  and  as  the  evidence  did  not  establish 
that  F.  bought  or  sold  in  the  course  of  any  trade  or  business,  or  got  his  liveli- 
hood by  buying  and  selling,  that  the  plaintiff  failed  to  prove  this  issue. 

P^r  Gwynne,  J. — Assuming  F.  to  be  a  trader,  still  the  defendants  were 
entitled  to  judgment  upon  the  merits,  which  had  been  argued  at  length. 
That  the  agreement  at  nisi  prius  authorized  the  court  to  render  a  verdict  for 
plaintiff  or  defendant,  according  as  they  should  consider  either  party  upon  the 
law  and  the  facts  entitled;  that  the  court,  having  exercised  the  jurisdiction 
conferred  upon  it  by  this  agreement,  and  rendered  judgment  for  the  defendants, 
this  court  was  also  bound  to  give  judgment  on  the  merits,  and  as  judgment  of 
the  court  below  in  favour  of  the  defendants  was  substantially  correct  to  sustain 
it ;  and  it  having  been  objected  that  as  the  rule  nisi  asked  for  a  new  trial,  the 
rule  absolute  in  favour  of  defendants  was  erroneous,  that  such  an  objection 
was  too  technical  to  be  allowed  to  prevail,  and  that  the  rule  nisi  having,  as  it 
did,  recited  the  agreement  at  nisi  prius ^  and  the  court  below  having  rendered 
a  verdict  for  the  defendants,  it  should  be  upheld,  except  as  to  the  plea  of 
hberum  tenementumf  which  should  be  found  for  the  plaintiff  or  struck  off  the 
record,  and  that  to  order  a  new  trial  could  be  but  to  protract  a  useless  litiga- 
tion at  great  expense. 

Crei^ton  t.  Chittick.--\di.  348. 

5.  Judgment  on  demurrer  appealable — S,  3  Supreme  Court 
Arfiendment  Act,  1879 — 38  V,  c.  16,  a.  3,  construction  of — 
Purchase  of  goods  by  insolvent  outside  of  Dominion  of 
Canada — Pleadings — Insolvent  Act,  1875,  ss.  136, 137  intra 
vires. 

P.  et  al.f  merchants  carrying  on  business  in  England,  brought  an  action 
for  94,000  on  the  common  counts  against  J.  S.  et  aZ.,  and  in  order  to  bring  S. 
et  at.  within  the  purview  of  section  136  of  the  Insolvent  Act  of  1875,  by  a 
special  count  alleged  in  their  declaration  that  a  purchase  of  goods  was  made 
by  S.  et  al.  from  them  on  the  13th  March,  1879,  and  another  purchase  on  the 
29th  March  of  the  same  year ;  that  when  S.  et  al.  made  the  said  purchase  they 
had  probable  cause  for  believing  themselves  to  be  unable  to  meet  their  engage- 
ments and  concealed  the  fact  from  P.  et  al.,  thereby  becoming  their  creditors 
with  intent  to  defraud  P.  et  al.    J.  S.  (appellant)  amongst  other  pleas  pleaded 
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thftt  the  contract  out  of  which  the  allefi^ed  canse  of  action  arose  was  made  ix> 
England  and  not  in  Canada.  To  this  plea  P.  et  aL  demurred.  It  was  agreed 
that  the  pleadings  were  to  be  treated  as  amended  by  alleging  that  the  defen- 
dants were  traders  and  British  subjects  resident  and  domiciled  in  Canada  at- 
the  time  of  the  purchase  of  the  goods  in  question  and  had  subsequently  became 
insolvent  und^r  the  Insolvent  Act  of  1875  and  amendments  thereto. 

Held,  Taschereau  and  Gwynne,  JJ.,  dissenting,  that  although  the  judg- 
ment appealed  from  was  a  decision  on  a  demurrer  to  part  of  the  action  only, 
it  was  a  final  judgment  in  a  judicial  proceeding  within  the  meaning  of  the  3rd 
s.  of  Supreme  Court  Amendment  Act  of  1879. 

Per  Bitchie  C.J.  and  Fournier,  J. — 1st.  That  sec.  136  of  the  Insolvent  Act 
of  1875  is  intra  vires  of  the  Parliament  of  Canada. 

2nd.  That  the  charge  of  fraud  in  the  present  suit  is  merely  a  proceeding 
to  enforce  payment  of  a  debt  under  a  law  relating  to  bankruptcy  and  insol- 
vency, over  which  subject-matter  the  Parliament  of  Canada  has  power  to 
legislate, 

drd.  Although  the  fraudulent  act  charged  was  committed  in  another 
country  beyond  the  territorial  jurisdiction  of  the  courts  in  Canaxla,  the  defend- 
ant was  not  exempt  for  that  reason  from  liability  under  the  provisions  of  the 
136th  sec.  of  the  Insolvent  Act,  1875,  and  therefore  the  plea  demurred  to  was 
bad  and  the  appeal  should  be  dismissed. 

Per  Gwynne  J. — The  demurrer  does  not  raise  the  question  whether  sec. 
186  of  the  Insolvent  Act  of  1875  is  or  is  not  tiltra  vires  of  the  Dominion  Parlia- 
ment, for  whether  it  be  or  be  not  the  plea  demurred  to  is  bad,  inasmuch  as  it 
confesses  the  debt  for  which  the  action  is  brought,  and  that  such  debt  waa 
incurred  under  circumstances  of  fraud,  and  offers  no  matter  whatever  of 
avoidance  or  in  bar  of  the  action ;  therefore  if  the  appeal  be  entertained  it 
must  be  dismissed. 

Per  Strong,  Henry  and  Taschereau  JJ. — There  being  nothing  either  in  the 
language  or  object  of  the  136th  sec.  of  the  Insolvent  Act  to  warrant  the 
implication  that  it  was  to  have  any  effect  out  of  Canada,  it  must  be  held  not 
to  extend  to  the  purchase  of  goods  in  England  by  defendant,  stated  in  the 
second  count  of  the  declaration.  In  this  view  it  is  unnecessary  to  decide  as 
to  the  constitutional  validity  of  the  enactment  in  question,  and  the  appeal 
should  be  allowed. 

The  court  being  equally  divided  the  appeal  was  dismissed  without  costs. 

Shield!  T.  Peak.— viii.  679. 

6.    Insolvent  Act  of  1875 —  Unjust  preference — Fraudulent  prefer- 
ence — Presumption  of  innocence, 

W.,  the  respondent,  was  a  private  banker,  who  had  had  various  dealings 
with  one  D.,  and  had  discounted  for  him  at  an  exorbitant  rate  of  interest  notes 
received  by  D.  in  the  course  of  his  busmess.  D.'s  indebtedness  on  new  trans- 
actions amounted  to  a  large  sum  of  money,  but,  being  a  man  of  very  sanguine 
temperament,  he  had  entered  into  a  new  line  of  business,  after  obtaining 
goods  on  credit  to  the  amount  of  94,000  or  $5,000,  upon  a  representation  to  the 
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parties  supplying  suoh  goods  that,  althongh  without  any  available  capital,  he 
had  experience  in  business.  About  twelve  days  after  he  had  commenced  his 
new  business,  being  threatened  by  a  mortgagee  with  foreclosure  proceedings, 
he  applied  to  W.,  who  advanced  him  9800,  part  of  which  was  applied  in  pay- 
ing the  over-due  interest  on  the  mortgage,  and  the  surplus  in  retiring  a  note 
of  D.*B  held  by  W.  D.  executed  a  mortgage  in  favour  of  W.  and  was  granted  a 
reduced  rate  of  interest  on  his  indebtedness,  and  was  told  he  would  have  to 
work  carefully  to  get  through.  D.  became  insolvent  about  four  months  after- 
wards, and  a  suit  was  brought  by  McK.,  as  assignee,  impeaching  the  mortgage 
to  W. 

Held,  affirming  the  judgment  of  the  Court  of  Appeal,  that  McK.  had  not 
satisfied  the  onut  which  was  cast  upon  him  by  the  Insolvent  Act,  of  showing 
that  the  insolvent  at  the  time  of  the  execution  of  the  mortgage  in  question 
contemplated  that  his  embarrassment  must  of  necessity  terminate  in  insol- 
vency. 

HcRae  t.  White.— ix.  22. 

7.  Agreement  to  pledge  moneys  by  debtor  unable  to  meet  his 

liabilities — When  valid — Deposit  in  Bank. 

See  AGREEMENT,  7. 

8.  Of  donor  at  date  of  donation,  necessary  to  set  aside  donation 

in  marriage  contract. 

See  DONATION. 

9.  Insolvent  Act — Demand  of  assignment,  when  annulled,  action 

for  TTiaking — Reasonable  and  prohahle  cause — Order  of 
Judge  annulling  demand  not  prhna  facie  evidence  of — 
Evidence, 

In  1874  the  firm  of  James  Domville  &  Go.  was  composed  of  James  Dom- 
villa  and  James  Scovil ;  and  the  firm  of  Estabrooks  &  Gleeson  was  then  com- 
posed of  John  F.  Estabrooks  and  the  plaintiff.  The  latter  firm  carried  on 
business  then,  in  the  city  of  Saint  John,  as  dealers  in  flour,  meal,  &o,^  and 
there  had  been  dealings  between  the  firms  for  about  two  years  previously,  but 
not,  so  far  as  appeared,  to  any  very  large  extent. 

In  the  fall  of  that  year,  three  promissory  notes,  made  by  Estabrooks  <& 
Gleeson  in  favour  of  Domville  &  Co.,  which  had  been  indorsed  by  the  latter 
firm,  and  which  had  been  discounted  for  them  by  the  Bank  of  Montreal* 
were  lying  in  that  bank  when  they  matured.  The  first  was  a  note  for 
$409. 81,  and  it  fell  due  on  the  28rd  November,  1874;  the  second  was  for 
9109.71,  due  4-7  December,  and  the  third  was  for  $187.18,  due  11-14 
December. 

On  the  23rd  November,  when  the  first  of  these  notes  became  due,  the 
plaintiff  called  at  the  office  of  Messrs.  Domville  &  Co.,  where  he  saw  Mr. 
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Soovil,  and  told  him  that  he  was  unable  to  pay  the  note  in  full  that  day,  but 
he  offered  Mr.  Scovil  25  per  cent,  on  aoconnt  of  it  then,  and  asked  to  be 
allowed  to  renew  for  the  difference.  Mr.  Scovil  promised  to  speak  to  the 
defendant  on  the  subject,  and  requested  the  plaintiff  to  call  again  and  get 
his  reply.  The  plaintiff  accordingly  called  again  shortly  afterwards  and 
found  both  Mr.  Scovil  and  Mr.  Domville  in  their  office.  The  defendant  then 
at  once  refused  peremptorily  to  accept  the  offer  which  the  pl&intiff  had 
made  to  Soovil,  or  to  accept  50  per  cent,  and  to  renew  for  the  balance  for  one 
month. 

After  three  o'clock  on  the  same  day,  the  defendant  called  at  the  of&oe 
of  Estabrooks  &  Gleeson  and  told  the  plaintiff  that  if  the  note  was  not  taken 
up  by  one  o'clock  the  following  day,  an  attachment  would  be  issued  against 
the  firm  of  Estabrooks  &  Gleeson.  The  plaintiff  urged  him  not  to  issue  any 
attachment,  assuring  him  that,  not  only  Messrs.  Domville  &  Co.,  but  every 
one  of  the  creditors  of  Estabrooks  &  Gleeson  should  be  paid  in  full  every 
dollar  due  to  them.  The  defendant,  however,  refused  to  listen  to  these 
assurances. 

The  note  for  $409.81  was  not  then  retired,  neither  was  the  next  one,  for 
9109,  when  it  became  due ;  but  the  third  was  paid  in  full  at  maturity. 

Sometime  in  the  month  of  December,  (the  plaintiff  thought  about  the 
7th,)  Estabrooks  &  Gleeson  received  a  letter  from  Mr.  F.  E.  Barker,  purport- 
ing to  have  been  written  by  him  as  the  solicitor,  and  on  behalf  of  Domville  & 
-Co.,  intimating  that  Domville  &  Co.'s  claim  must  be  paid,  or  that  Estabrooks 
-&  Gleeson  mast  go  into  liquidation.  % 

As  the  solicitor  of  Domville  &  Co.,  Mr.  Barker,  on  the  16th  December, 
1874,  issued  an  attachment  at  their  suit  against  the  property  of  Estabrooks 
■&  Gleeson,  but  which,  so  far  as  appeared  on  the  trial,  was  never  executed. 
The  Deputy  Sheriff,  in  whose  hands  it  had  been  placed  for  execution,  testified 
that  no  property  was  pointed  out  to  him,  and  that  he  found  none  to  attach 
under  it. 

On  the  12th  January,  1875,  a  demand  was  served  on  Estabrooks  &  Glee- 
son at  the  instance  of  Domville  &  Co.,  requiring  Estabrooks  &  Gleeson  to 
2nake  an  assignment  under  the  Insolvent  Act  of  1869. 

Within  five  days  after  service  of  such  demand  a  petition,  under  the  15th 
section  of  the  Act,  signed  by  John  F.  Estabrooks  and  Patrick  Gleeson  indi- 
vidually, was  presented  to  Judge  Watters,  the  judge  of  the  County  Court  of 
St.  John,  praying  that  no  further  proceedings  should  be  taken  under  it.  And 
due  notice  of  the  presentment  of  such  petition  having  been  given,  and  all 
parties  being  present  either  in  person  or  by  their  counsel,  before  Judge 
Watters,  he  proceeded  to  inquire  into  the  subject  matter  of  it,  and  made  the 
following  order:  ** After  bearing  the  parties  and  their  evidence,  as  adduced 
before  me,  and  it  appearing  to  me  that  the  said  John  F.  Estabrooks  and 
Patrick  Gleeson  have  not  ceased  to  meet  their  liabilities  generally  at  the  time 
of  such  demand,  I  do  order  that  the  prayer  of  the  said  petitioners  be  granted, 
and  that  no  further  proceedings  be  taken  on  such  demand,  with  costs  to  be 
paid  by  the  said  James  Domville  and  James  Scovil  to  the  said  petitioners  or 
to  their  attorney  upon  demand." 
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Estabrookfl  &  Gleeson  efifeoted  an  arrangement  with  Domville  &  Go.  for 
the  amonnt  of  the  indebtedness  for  which  the  demand  had  been  made  by 
giving  them  an  indorsed  note,  payable,  with  interest,  in  twelve  months ;  which 
note  the  makers  sabsequently  paid  m  full. 

The  plaintiff  brought  this  action  on  the  ground  '*that  the  defendant  falsely 
and  maliciously,  and  without  reasonable  and  probable  oause,  made,  or  procured 
to  be  made,  a  demand  under  the  14th  section  of  the  Act  of  1869,  signed  by  the 
defendant  and  by  one  James  Scovil,  partners,  under  the  name,  style  and  firm 
of  James  Domville  A  Ck>.,  requiring  plaintiff  and  the  said  John  F.  Estabrooks 
to  make  an  assignment  of  his  estate  and  effects  for  the  benefit  of  his  creditors, 
and  falsely  and  maliciously,  and  without  reasonable  or  probable  cause,  caused 
the  same  to  be  served  upon  the  said  plaintiff  and  the  said  John  F.  Estabrooks, 
according  to  the  provisions  of  the  said  Act ;  and  the  said  plaintiff  and  the  said 
John  F.  Estabrooks,  in  pursuance  of  the  provisions  of  the  same  Act,  applied 
to  and  presented  to  Charles  Watters,  Esquire,  the  Judge  of  the  County  Court 
of  the  City  and  County  of  Saint  John,  their  petition  praying  that  no  further 
proceedings,  under  the  said  demand,  should  be  had  against  them  under  the  said 
Act ;  and  such  proceedings  were  thereupon  had  under  the  said  petition,  that 
the  said  Judge,  being  authorized  to  act,  and  having  competent  authority  in  that 
behalf,  ordered  that  the  prayer  of  the  said  plaintiff  and  of  the  said  John  F. 
Estabrooks  should  be  granted,  and  thereafter  and  thereby  such  demand  so 
made  and  served  as  aforesaid  became  and  was  of  no  force,  Ac,  and  the 
proceedings  thereon  were  determined ;  and  by  reason  whereof  the  plaintiff  was 
put  to  inconvenience  and  anxiety,  and  was  prevented  from  transacting  his 
business  and  carrying  on  his  said  trade  with  the  said  John  F.  Estabrooks,  and 
was  injured  in  his  credit  and  incurred  expense  in  procuring  the  said  demand 
to  be  annulled, "  &o. 

At  the  trial  Duff,  J.,  directed  the  jury  that  the  annulling  of  the  demand  by 
the  order  of  Judge  Watters  was  primd  facie  evidence  of  the  absence  of  reason* 
able  and  probable  cause,  and  threw  upon  the  defendant  the  burthen  of  proving 
the  affirmative. 

This  ruling  was  upheld  by  the  Supreme  Court  of  New  Brunswick,  (3  Pugs. 
&  Bur.  77.) 

Ou  appeal  to  the  Supreme  Court  of  Canada,  Held,  reversing  the  judgment 
of  the  court  below,  that  such  order  was  not  in  itself  even  primd  facie  evidence 
of  the  absence  of  reasonable  and  probable  cause;  but,  further,  the  evidence 
bufficiently  established  the  existence  of  reasonable  and  probable  cause  for 
making  the  demand  of  assignment. 

Appeal  allowed  with  costs. 

DomYille  T.  Gleeson.— 10th  June,  1880. 

10.  Deposit  in  bank  to  meet  composition  notes. 

See  NEW  TRIAL.  4. 

11.  Action  of  damages  for  malicious  proceedings  in — 

See  DAMAGES,  25. 
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12.  Voluntary  assignment  by  insolvent — Right  of  assignee  to*  sue* — 

Arts.  13  &  19  C.  C.  P. 

See  ASSIGNMENT,  6. 

13.  Insolvent  Act  of  1875,  and  amending  Acts — Mortgage  of 

insolvent's  property — Transfer  within  thiriy  day«  in  con-' 
templation  of  insolvency  —  Fraiululent  preference  under- 
s,  133 — Merchants  Shipping  Act,  1854. 

F.,  ft  ship  owner  in  Yarmonth,  N.  S.,  employed  as  his  agents  in  Liverpool, 
J.  &  Co.,  the  defendant  J.  being  a  member«of  their  firm,  and,  as  agents  in  New- 
York,  he  employed  the  firm  of  S.  P.  B.,  of  which  the  defendant  Sv  was  a 
member.     In  the  coarse  of  his  dealings  with  these  agents  he  became  indebted 
to  both  firms  for  acceptances  by  them  of  his  drafts  made  when  he  was  in  wanir 
of  money,  towards  the  payment  of  which  they  received  the  freights  of  his 
vessels  and  remittances  in  money.     On  one  occasion  he  said  that  he  would  give- 
to  the  Liverpool  firm  a  mortgage  on  the  "  Tsemogora,*'  or  the  **  Magnolia,*' 
when  they  shonld  require  it,  and,  in  a  subseqaent  conversation  with  a  member 
of  the  firm,  he  agreed  to  give  sach  mortgage  on  certain  conditions,  which  were- 
not  carried  oat.    He  also  promised  the  firm  in  New  York  to  give  them  secarity 
**in  case  anything  happened,"  and  mentioned  as  sach  security  a  mortgage  on* 
the  "  Tsemogora. "  According  to  F.'s  own  statement,  he  had  sufficient  property- 
to  pay  his  liabilities  when  these  conversations  took  place.    A  few  weeks  after 
these  conversations  F.  executed  a  mortgage  of  20-64  shares  of  the  "Tsemogora,'*' 
in  favour  of  the  defendants  J.  &  S.,  and  had  the  same  recorded,  and  within 
thirty  days  thereafter  a  writ  of  attachment  iu  insolvency  was  issued  against^ 
him.    The  plaintiff,  who  was  appointed  assignee  of  F*s  estate  by  his  creditors, 
filed  a  bill  to  have  the  mortgage  set  aside,  claiming  that  it  was  void  under 
section  133  of  the  Insolvent  Act  of  1876.     The  defendant  J.  did  not  answer  the 
plaintiff's  bill,  and  the  other  defendants  denied  that  the  mortgage  was  made 
in  contemplation  of  insolvency,  and  also  claimed  that,  as  it  was  made  under 
the  provisions  of  **  The  Merchants   Shipping  Act,'*  (Imperial),  it  was  not 
affected  by  the  "  Insolvent  Act  of  1875.'*    The  judge  in  equity.  Nova  Scotia,, 
before  whom  the  cause  was  heard,  made  a  decree  in  favour  of  the  plaintiff,  and 
ordered  the  mortgage  to  be  set  aside,  and  the  Supreme  Court  of  Nova  Scotia 
dismissed  an  appeal  from  that  judgment. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  affirming  the  judgment 
of  the  Supreme  Court  of  Nova  Scotia,  Henry,  J.,  dissenting,  that  the  promise- 
to  give  security  '* in  case  anything  should  happen,"  could  only  mean  "in  case- 
the  party  should  go  into  insolvency,"  and  that  the  transfer  was  void  under 
section  183  of  the  Insolvent  Act  of  1875. 

Held,  also,  that  the  provisions  of  the  Merchants  Shipping  Act,  did  not 
prevent  the  property  in  the  ship  passing  to  the  assignee  under  the  Insolvent. 
Act.     (5  Russ.  &  Geld.  244). 

Jones  T.  Kinney.— 12th  May,  1885*:— zi.  708^ 
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14.  Mortgage  given  by  company  in  insolvent  cireuxnetances — ^Pre-- 

ference — Intention. 

See  FRAUDULENT  PREFERENCE,  4. 

15.  Advances  by  bank  to  insolvent — Security  on  shares  held  by — 

Liability  for  maladministration  of  estate. 

See  BANES  AND  BANKING,  12. 

16.  Insolvent  Act  of  JSrS—Ss.  28,  29,  SO— Sureties,  liability  of. 

Held,  that  where  an  official  assignee  under  the  Insolvent  Act  of  1875  ha»: 
taken  possession  of  an  insolvent  estate  in  that  capacity,  and  subsequently  the 
creditors  have,  by  a  resolution  passed  at  a  meeting  of  the  creditors,  continued 
him  as  assignee  to  the  estate  without  exacting  any  further  security,  and  while 
acting  as  such  assignee  he  makes  default  to  account  for  moneys  of  the  estate, 
the  creditors  have  recourse  upon  the  bond  given  for  thfr  due  performance  of 
his  duties  as  official  assignee. 

Leionrneuz  t.  Daniereau.— xii.  307. 

17.  Bank — Shareholders  in — Winding  up — Contributory,  calls  onx 

—Double  liability— Set  off— R.  S.  C.  c  120. 

See  WINDING  UP,  7. 

18.  Assignment  for  benefit  of  creditors — R.  S.  0.  1877,  c.  124  s.  2 — 

Construction  of — Intent— Pressure — Criminal  liability. 

See  ASSIGNMENT,  15. 


19.  Assignment  for  benefit  of  creditors — Fraudulent  preference — 

R.  S.  q.  1877,  c.  118—48  V.  c.  26,  s.  2  (O.). 

See  ASSIGNMENT,  17. 

20.  Of  bank — Winding  up  Act — R.  S.  C.  c.  129 — Appointment  of 

liquidators — Right  to  appoint  another   bank — Discretion^ 
of  judge. 

See  WINDING  UP,  10. 

21.  Insolvent  Act  of  1875—  40  V.  c.  41  s.  28  (D.>— Takes,  away- 

right  of  appeal. 

See  JURISDICTION,  82. 
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22.  Transfer  of  personal   property — Preference  by — Pressure — 

Intent — 49  V.  c.  45,  s.  2  (Man.) — Construction  of. 

See  ASSIGNMENT,  21. 

23.  Bankruptcy  and  insolvencj' — Incorporation  of  trustees  of  the 

Bank  of  Upper  Canada— 31  V.  c.  17  (D.)— 33  V.  c.  40  (D.), 
validity  of — B.  N.  A.  Act,  s.  91. 

See  PARLIAMENT  OF  CANADA,  12. 

24.  Composition — Loan  to  effect  payment  of — Mortgage — Action  to 

set  aside  as  fraudulent— Ai-ts.  1082,  1039  &  1040  C.C. 

See  PREFERENCE,  4. 

-25.  Claim  against  insolvent — Notes  held  as  collateral  security — 
Pledge — Collocation — Joint  and  several  liability. 

Held,  affirming  the  judgment  of  the  oourt  of  Qaeen's  Bench  for  Lower 
Canada  (appeal  aide),  that  a  creditor  who  by  way  of  secnrity  for  his  debt  holds 
a  portion  of  the  assets  of  his  debtor,  consisting  of  certain  goods  and  promis- 
sory notes  endorsed  over  to  him  for  the  purpose  of  effecting  a  pledge  of  the 
-securities,  is  not  entitled  to  be  collocated  upon  the  estate  of  such  debtor  in 
liquidation  under  a  voluntary  assignment  for  the  full  amount  of  his  claim,  but 
is  obliged  to  deduct  any  sum  of  money  he  may  have  received  from  other 
parties  liable  upon  such  notes  or  which  he  may  have  realized  upon  the  goods. 

Foumier,  J.,  dissenting,  on  the  ground  that  the  notes  having  been  endorse! 
•over  to  the  creditor,  as  additional  security,  all  the  parties  thereto  became 
jointly  and  severally  liable  and  that  under  the  common  law  the  creditor  of 
joint  and  several  debtors  is  entitled  to  rank  on  the  estate  of  each  of  his  co-debt- 
ors for  the  full  amount  of  his  claim  until  he  has  been  paid  in  full  without 
being  obliged  to  deduct  therefrom  any  sum  received  from  the  estates  of  the 
-co-debtors  jointly  and  severally  liable  therefor. 

Gwynne,  J.,  dissenting,  on  the  ground  that  there  being  no  insolvency  law 
in  force  the  respondent  was  bound  upon  the  construction  of  the  agreement 
between  the  parties,  viz.,  the  voluntary  assignment,  to  collocate  the  appeUants 
upon  the  whole  of  their  claim  as  secured  by  the  deed. 

Bennlng  t.  Thibaadeau.— xx.  110. 

56.  Joint  and  several  dehtors — Distribution  of  assets — Privilege — 

R.  S.  C.  c.  129,  s.  62 — Winding-iijy  Act — Deposit  with  bank 

after  sivspension — Practice — Leave  to  appeal — Order  nunc 

pro  tunc. 

Held,  pet  Ritchie,  C.J.,  and  Taschereau,  J.,  affirming  the  judgment  of  the 
court  of  Queen's  Bench  for  Lower  Canada  (appeal  side),  Strong  and  Foumier, 
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JJ.,  coiUruj  that  a  creditor  is  not  entitled  to  rank  for  the  full  amount  of  his 
claim  upon  the  separate  estates  of  insolvent  debtors  jointly  and  severally  liable 
for  the  amount  of  the  debt,  but  is  obliged  to  deduct  from  his  claim  the  amount 
previously  received  from  the  estates  of  the  other  parties  jointly  and  severally 
liable  therefor. 

Per  Gwynne  and  Patterson,  JJ.,  that  a  person  who  has  realized  a  portion 
of  his  debt  upon  the  insolvent  estate  of  his  co-debtors  cannot  be  allowed  to 
rank  upon  the  estate  (in  liquidation  under  the  Winding-up  Act)  of  his  other 
co-debtors  jointly  and  severally  liable  without  first  deducting  the  amount  he 
has  previously  received  from  the  estate  of  his  other  co-debtor.  B.  S.  C.  c.  129» 
8.  62  (The  Winding-up  Act.) 

Held)  also  (affirming  the  judgment  of  the  court  below)  that  a  person  who 
makes  a  deposit  with  a  bank  after  its  suspension,  the  deposit  consisting  of 
cheques  of  third  parties  drawn  on  and  accepted  by  the  bank  in  question,  is  not 
entitled  to  be  paid  by  privilege  the  amount  of  such  deposit. 

Ontario  Bank  y.  Chaplin,  jx.  152. 

27.  Acquiescence  in  Judgment — Attorney  ad  litem — Right  of 
Appecd  —  Building  Society — C.  S.  L.  C,  c.  69 — By-laws — 
Transfer  of  Shares — Pledge — Art,  1970^  G.  C, — Insolvent — 
Creditor's  Right  of  Action — Art,  1981^  G.  C, 

A  by-law  of  a  building  society  (appellants)  required  that  a  shareholder 
should  have  satisfied  all  his  obligations  to  the  society  before  he  should  be  at 
liberty  to  transfer  his  shares.  One  P.  a  director,  in  contravention  of  the  by- 
law, induced  the  secretary  to  countersign  a  transfer  of  his  shares  to  the  Bank 
Yille  Marie  as  collateral  security  for  an  amount  he  borrowed  from  the  bank, 
and  it  was  not  till  P.*b  abandonment  or  assignment  for  the  benefit  of  his 
creditors  that  the  other  directors  knew  of  the  transfer  to  the  bank,  although  at 
the  time  of  his  assignment  P.  was  indebted  to  the  appellant  society  in  a  sum 
of  t^3,744,  for  which  amount  under  the  by-law  his  shares  were  charged  as 
between  P.  and  the  society.  The  society  immediately  paid  the  bank  the 
amount  due  by  P.  and  took  an  assignment  of  the  shares  and  of  P.*s  debt.  The 
shares  being  worth  more  than  the  amount  due  to  the  bank  the  curator  to  the 
insolvent  estate  of  P.  brought  an  action  claiming  the  shares  as  forming  part  of 
the  insolvent's  estate  and  with  the  action  tendered  the  amount  due  by  P.  to  the 
bank.  The  society  claimed  that  the  shares  were  pledged  to  them  for  the  whole 
amount  of  P.'s  indebtedness  to  them  under  the  by-laws. 

Held,  reversing  the  judgment  of  the  Court  of  Queen's  Bench  for  Lower 
Canada  (appeal  side)  and  restoring  the  judgment  of  the  Superior  Court,  that 
the  shares  in  question  must  be  held  as  having  always  been  charged  under  the 
by-laws  with  the  amount  of  P.'s  indebtedness  to  the  society,  and  that  his 
creditors  had  only  the  same  rights  in  respect  of  these  shares  as  P.  himself  had 
when  he  made  the  abandonment  of  his  property,  viz.,  to  get  the  shares  upon 
payment  of  P.'s  indebtedness  to  the  society.  Fournier  and  Taschereau,  JJ.» 
dissenting. 

La   Societe   Canadienne-Francaise   de  Construotlon  de  Montreal  t. 
Davelny.  •— xx.  449. 
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•28.  Preference— By  mortgage— Pressure— R.  S.  0.  (1887)  c.  124,  s.  2. 

See  ASSIGNMENT.  24. 

'29.  Insolvent  bank — Lien  on  assets — Prerogative — Claim  of  Pro- 
vincial G<»vennment — Priority. 

See  CROWN,  82. 

See  BANES  AND  BANKING,  31. 

-30.  Hypothec  to  the  Prejudice  of  Creditors — Notorious  Imaolvency 
of  Mortgagors — Art.  2023,  C,  C. 

On  or  about  the  28th  day  of  February,  1883,  the  firm  of  E.  "  Pioh6  et 
fila  "  made  a  voluntai^  assignment  for  the  benefit  of  their  creditors,  in  the 
hands  of  one  P.  L.  Toosignant .  Thereupon  The  Union  Bank  of  Lower  Canada, 
the  appellants,  on  the  18th  of  March,  1883,  took  out  against  the  said  **  E.  Pich6 
et  fils  "  a  writ  of  attachment,  on  the  affidavit  of  their  a^ent  at  Three  Rivers, 
G.  H.  Henshaw ;  alleging,  on  the  faith  of  the  said  assignment,  that  the  said 
E.  Pich^  et  fils  were  notoriously  insolvent  and  in  bankruptcy.  The  personal 
property  of  E.  Picbi  et  (fils  was  seized  under  the  said  writ.  On  the  27th  of 
March,  1883,  the  appellants  obtained  from  the  assignee,  Tousignant,  a  docu- 
ment by  which  he  bound  himself  to  grant  mainUvde  of  a  hypothec 'Which  had 
been  given  on  the  liTth  November,  1882,  by  the  said  E.  Pich6  et  fils  to  the  said 
Tousignant  to  secure  him  against  endorsements  to  the  amount  of  95,000,  on 
certain  promissory  notes  given  for  advances  to  E.  Pich6  et  fils,  93,000  by  the 
Hochelaga  Bank  (the  (respondents)  and  92,000  by  Banque  Yille  Marie ;  and  to 
allow  the  Union  Bank  to  take  a  first  hypothec  on  the  immoveable  hypothecated 
up  to  the  sum  of  92,500.  The  Union  Bank  on  their  part  agreed  to  obtain  for 
E.  Pich6  et  fils  a  composition  for  20c.  in  the  dollar  and  a  discharge  from 
-certain  Montreal  creditors. 

Upon  obtaining  this  document  the  appellants  discontinued  their  proceed- 
ings under  the  said  writ  of  attachment,  and  on  the  29th  of  the  same  month, 
«the  Montreal  creditors  of  E.  Pich4  et  fils  signed  a  transfer  of  their  respective 
•claims  to  %ppellants^  the  latter  fulfilling  thereby  the  condition  imposed 
-upon  them  by  the  document  of  the  27th  of  March.    On  the  Idth  of  April 
following,  the  same  P.Jj.  Tousignant  who  had  signed  the  document  of  the  24th 
^f  March,  gave  a  discharge  of  the  mortgage  that  he  held  on  the  property  of 
E.  Pich^  et  fils  ^for  95,000;  who  consented  in  favour  of  appellants  to  the 
mortgage  contemplated  by  the  document  of  the  27th  of  March,  for  9^i650.  The 
mortgaged  property  having  been  sold  six  months  afterwards,  the  appellants 
^ere  collocated  for  the  amount  of  their  claim. 

The  respondents  contested  this  collooatioD,  alleging  the  fact  of  the 
notorious  insolvency  of  E.  Pich6  et  fils  at  the  time  of  granting  the  said 
mortgage. 

The  Superior  Court  for  Lower  Canada  rejected  the  respondents  conteeta- 
vfcion  on  the  grounds.:  1.  that  by  acceptance  of  the  composition  of  20c  on  the 
•dollar  by  the^oatseal  oieditors  the  Pich^*B  had  been  placed  in  a  position  to 
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resume  their  basineBS.    And  2.  that  respondents  had  aoquiesoed  in  the  agree- 
ment between  Tousignant  and  the  appellants. 

This  jadgment  was  reversed  by  the  Court  of  Qneen's  Bench  for  Lower. 
Canada  (appeal  side),  on  the  grounds  that  the  Pich6.4  were  notoriously 
insolvent  when  the  hypothec  for  which  respondents  were  collocated  was  given ; 
that  the  appellants  were  aware  of  the  insolvency  as  proved  by  the  affidavit 
of  Henshaw  when  applying  for  the  writ  of  attachment ;  and  that  therefore 
nnder  Art.  2023,  C.C.,  the  hypothec  in  question  could  not  be  invoked  against 
the  appellants  and  the  other  creditors  of  the  insolvents. 

On  appeal  to  the  Supreme  Court  of  Canada  that  court  concurred  in  the 
finding  of  the  court  appealed  from  and  Held,  that  the  appeal  should  be  dis- 
missed with  costs.    (Gwynne,  J.,  dissenting). 

Present :  Strong,  Foumier,  Taschereau,  Gwynne  and  Patterson,  JJ. 

The  Union  Bank  of  Lower  Canada  y.  The  Hoohelaga  Bank.— 18th 
March,  1889. 

31.  Deed  of  sale — Fraudulent  Preference — Evidence. 

An  action  instituted  in  the  Superior  Court  at  Quebec  on  the  15th  June, 
1883,  by  William  Laird,  the  respondent,  to  cause  to  be  annulled  a  deed  of  sale 
made  by  John  Lawson  Gibb,  one  of  the  defendants,  to  James  Gibb  Boss,  the 
other  defendant,  of  all  the  real  estate  belonging  to  Gibb,  situated  within  the 
City  of  Quebec,  the  price  of  sale  being  954,000.  This  deed  was  passed  on  the 
23rd  February.  1878. 

John  Lawson  Gibb,  one  of  the  defendants,  had  been  for  several  years 
previous  to  the  institution  of  the  action  carrying  on  a  large  business  at 
Quebec  in  partnership  with  Joseph  Unwin  Laird.  Joseph  Unwin  Laird  is  the 
uncle  and  was  the  tutor  of  the  respondent.  In  that  capacity  he  lent  a  large 
sum  of  money  belonging  to  his  ward  to  the  firm  of  Gibb,  Laird  &  Co.,  of 
which  he  was  a  member,  and  credit  in  the  books  of  that  firm  was  given  to  the 
respondent  for  the  amount  of  the  loan. 

In  the  month  of  April,  1883,  the  firm  of  Gibb,  Laird  &  Co.,  stopped 
payment  and  became  notoriously  insolvent.  At  this  time  the  firm  was 
indebted  to  the  respondent  in  the  sum  of  926,759.75,  for  which  amount  he 
obtained  judgment  against  them. 

The  contention  of  the  respondent  in  this  case  is,  that  in  February,  1878, 
when  the  sale  by  Gibb  to  Boss  was  made,  the  firm  of  Gibb,  Laird  A  Co. ,  was 
hopelessly  insolvent,  that  Ross  was  aware  of  this  insolvency  and  that  the  sale 
to  him,  though  nominally  for  954,000  in  cash,  was  in  reality  collusively  made 
for  the  purpose  of  covering  the  indebtedness  of  the  firm  to  Boss.  The 
appellant  pleaded  to  this  action  that  the  firm  was  represented  to  him  at  the 
time  of  the  sale  to  be  solvent,  and  that  he  had  reason  to  believe  that  this 
statement  was  true,  and  that  he  bond  fide  paid  for  the  price  of  the  property  in 
notes,  which  he  afterwards  took  up,  and  that  the  whole  transaction  was  in  good 
faith,  and  caused  no  loss  to  the  creditors  of  Gibb  or  to  the  firm  of  Gibb,  Laird 
<fr  Co.  Upon  this  issue  a  long  and  contradictory  enquHt  was  held,  and  the 
Court  below,  on  the  7th  June,  1886,  rendered  judgment  maintaining  the  con- 
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oluBions  of  the  respondent's  deolaration  and  setting  aside  the  deed  on  the  ground 
that  it  was  a  collasive  transaction  for  the  purpose  of  giving  a  preference  to  a 
creditor.  This  jadgment  having  been  taken  into  appeal,  the  Court  of  Appeal 
confirmed  the  jadgment  of  the  Superior  Court,  Church,  J.,  dissenting. 

On  appeal  to  the  Supreme  Court  of  Canada,  that  court  (Ritchie,  C.J., 
dissenting),  took  the  view  of  the  evidence  adopted  by  Church,  J.,  in  the  Court 
of  Queen's  Bench ,  viz. ,  that  there  was  not  sufficient  evidence  to  establish  that  the 
sale  was  simulated,  or  that  it  was  intended  to  confer  illegally  and  fraudulently 
an  advantage  over  the  other  creditors  of  Gibb,  Laird  &  Co.  on  the  appellant, 
and  that  the  appellant  knew  on  the  23rd  February,  1878,  of  the  insolvency  of 
the  firm  of  Gibb,  Laird  <fe  Co. ;  and  therefore  held,  that  the  appeal  should  be 
allowed  and  the  action  dismissed  with  costs. 

Present.  Bitchie,  C.J.,  and  Strong,  Foumier,  Gwynne  and  Patterson,  J  J. 

Rosi  Y.  Laird.— SOth  April,  1889. 


32.  Knowledge  of  by  creditor — Fraudulent  'preference — Pledgt 

Warehouse  receipt — Novation — Article  1976^  1034,  1036, 

1036, 1169,  a  a 

W.  E.  E.  connected  with  two  business  firms  in  Montreal,  viz.,  the  firm  of 
W.  E.  Elliott  &  Co.,  oil  merchants,  of  which  he  was  the  sole  member,  and 
Elliott,  Finlayson  &  Co.,  wine  merchants,  made  a  judicial  abandonment  on 
the  18th  August,  1889,  of  his  oil  business.  Both  firms  had  kept  their  accounts 
with  the  Bank  of  Commerce.  The  bank  discounted  for  W.E.Elliott  &  Co.,  before 
the  departure  of  W.  E.  E.  for  England,  on  the  30th  June  a  note  of  $5,087.50,  due 
let  October,  signed  by  John  Elliott  &  Co.,  and  endorsed  by  W.  £.  Elliott  (&  Co. 
and  Elliott,  Finlayson  &  Co.,  and  on  the  5th  July  took  as  collateral  security 
from  Finlayson  who  was  also  W.  E.  Elliott's  agent  daring  his  absence,  a 
warehouse  receipt  for  292  barrels  of  oil,  and  the  discount  was  credited  to 
Elliott,  Finlayson  &  Co.  On  and  about  the  9th  July  146  barrels  were  sold  and 
the  proceeds,  viz.,  93,528.30  were  subsequently,  on  the  9th  August,  credited  to 
the  note  of  95,087.50.  On  the  ISth  July  McDougall,  Logie  &  Co.  failed  and 
W.  E.  E.  was  involved  in  the  failure  to  the  extent  of  917,000,  and  on  the  16th 
July,  Finlayson  as  agent  for  W.  E.  E.  left  with  the  bank  as  collateral  security 
against  W.  E.  E.'s  indebtedness  of  97,559.30  on  the  paper  of  MacDougall,  Logie 
&  Co.,  customers  notes  to  the  amount  of  92,768.28  upon  which  the  bank 
collected  91,603.43  and  still  kept  a  note  of  J.  P.  &  Co.  unpaid  of  91,165.32. 

On  the  return  of  W.  E.  E.  another  note  of  John  Elliott  A  Co.  for  91.101.33 
previously  discounted  by  W.  E.  E.  became  due  at  the  bank,  thus  leaving  a 
total  debt  of  the  Elliott  firms  on  their  joint  paper  of  92,660.53.  The  old  note 
of  95,087.50  due  1st  October  and  the  one  of  91,101.33  were  signed  by  John 
Elliott  A  Co.  and  on  the  10th  August  were  replaced  by  two  notes  signed  by 
Elliott,  Finlayson  &  *Co.  and  secured  by  200  barrels  of  oil,  146  barrels  remain- 
ing from  the  original  number  pledged  and  an  additional  warehouse  receipt  of 
54  barrels  of  oil,  endorsed  over  by  W.  E.  E.  to  Finlayson,  Elliott  &  Co.  and  by 
them  to  the  bank.  The  respondent,  as  curator  for  the  estate  of  W.  E.  Elliott 
&  Co.,  claimed  that  the  pledge  of  the  200  barrels  of  oil  on  the  10th  August,  and 
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the  giving  of  the  notes  on  the  16th  July  to  the  bank  were  fraudulent  prefer- 
ences. The  Superior  Court,  for  L.  C,  held  that  the  bank  had  knowledge  of 
W.  £.  E's  insolvent  condition  on  or  about  the  16th  July,  and  declared  that 
they  had  received  fraudulent  preferences  by  receiving  W.  E.  E.'s  customers'^ 
notes  and  the  200  barrels  of  oil,  but  the  Court  of  Appeal,  reversing  in  part 
the  judgment  of  the  Superior  Court,  held  that  the  pledging  of  the  200  barrela 
of  oil  by  Elliott,  Finlayson  &  Co.  on  the  10th  August  was  not  a  fraudulent 
preference. 

On  an  appeal  and  cross-appeal  to  the  Supreme  Court : 

Held,  1st,  that  the  finding  of  the  Courts  below  of  the  fact  that  the  bank's 
knowledge  of  W.  E.  Elliott's  insolvency  dated  from  the  13th  July  was  sus- 
tained by  evidence  in  the  case  and  there  had  therefore  been  a  fraudulent 
preference  given  to  the  bank  by  the  insolvent  in  transferring  over  to  it  all  bis 
customers'  papers  not  yet  due.    Gwynne,  J.,  dissenting. 

2nd.  That  the  additional  security  given  to  the  bank  on  the  10th  August 
of  54  barrels  of  oil  for  the  substituted  notes  of  Elliott,  Finlayson  &  Co.  was 
also  a  fraudulent  preference.    Gwynne,  J.,  dissenting. 

3rd.  Beversing  the  judgment  of  the  Court  of  Queen's  Bench  and  restore 
ing  the  judgment  of  the  Superior  Court  that  the  legal  effect  of  the  transaction 
of  the  10th  August  was  to  release  the  pledged  146  barrels  of  oil  and  that  they^ 
became  immediately  the  property  of  the  insolvent's  creditors  and  could  not 
be  held  by  the  bank  as  collateral  security  for  Elliott,  Finlayson  &  Co. 'a 
substituted  note.  Arts.  1169  &  1034  C.  C.  Gwynne  and  Patterson,  JJ.» 
dissenting. 

Appeal  allowed  and  cross-appeal  dismissed  with  costs. 

Present:  Strong,  C.J.,  and  Foumier,  Taschereau,  Gwynne  and  Patter- 
son, JJ. 

SteTenaon  y.  Canadian  Bank  of  Commeroe. — 20t;h  February,  1893.— ixii. 

33.  Chattel  mortgage — Preference — BoTid  fide  sjAybxh^ — Considera- 
tion partly  bad,  effect  on  whole  instrument — R.  S.  O.  1887» 
c.  124,  s.  2. 

See  CHATTEL  MORTGAGE,  18. 

FRAUDULENT  PREFERENCE. 
PREFERENCE. 


Institute. 


See  DEED  3. 
WILL  10. 


Insurance,  Fire — InteriTri  Receipt — Description  of  premises  in 
policy — Authority  of  agent. 

On  the  9th  of  August,  1871,  the  plaintiffs  (respondents)  applied  to  the 
defetkdants  (appellants)  through  their  agent  H.,  at  Hamilton,  for  an  insurance 

CAS.  DIG. — 23 
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on  goods  to  the  amotint  of  $6,000,  contained  in  a  store  on  the  south  side  of 
King  street,  described  in  the  application  as  No.  272  4n  defendants*  special 
tariff  book,  and  marked  No.  1  on  a  diagram  endorsed  in  pencil  by  the  secretary 
of  the  company  at  Montreal ;  this  diagram  being  a  copy  of  the  diafi^ram  on  a 
previous  application  for  policy  by  insured.  The  premium  was  fixed  at  62^ 
cents  on  the  9100,  and  was  paid  on  the  10th  of  August.  On  the  said  10th  of 
August  the  plaintiffs  gave  a  written  notice  to  H.  that  they  had  added  two  flats 
next  door  to  their  former  premises  (which  would  form  part  of  No.  273  in 
defendants*  special  tariff  book),  and  that  part  of  their  stock  was  then  in  these 
new  flats.  A  few  days  later  H.  inspected  the  building,  and  said  the  rate 
would  have  to  be  increased  in  consequence  of  the  cuttings.  On  the  29th  of 
August,  H.  notified  defendants  of  the  opening  into  the  adjoining  building, 
but  did  not  communicate  the  written  notice  in  its  entirety.  An  increased 
rate,  making  it  one  per  cent.,  was  fixed,  and  paid  by  the  23rd  September, 
the  agent  issuing  an  interim  receipt,  dated  back  the  9th  of  August,  for  the 
full  premium.  The  policy  issued  immediately  thereafter,  dated  as  of  the 
9th  of  August,  describing  the  premises  substantially  as  in  the  application  of 
the  9th  of  August,  and  referring  to  the  diagram  endorsed  on  the  application  of 
the  insured,  S.  T.,  272.  On  the  policy  there  was  an  N.  B.  in  reference  to  **  an 
opening  in  the  east  end  gable  of  the  premises,  through  which  communication 

is  had  with  the  adjoining  house  occupied  by  one .*'    The  policy  was 

handed  to  the  plaintiffs  in  September,  1871,  and  the  loss  by  fire  occurred  in 
March,  1872. 

The  plaintiffs  brought  an  action  in  the  Court  of  Queen's  Bench  on  the 
policy,  but  failed  on  the  express  ground  that  the  description  therein  did  not 
extend  to  nor  cover  goods  which  were  in  the  added  flats. 

Thereupon  the  plaintiffs  filed  their  bill  to  reform  the  policy  or  restrain 
the  defendants  from  pleading  in  the  action  at  law  that  the  policy  covered  only 
goods  contained  in  8.  T. ,  No.  272. 

Held,  per  Richards,  C.J.,  and  Strong  and  Taschereau,  JJ.,  that  the  con- 
struction of  the  application,  written  notice  and  interim  receipt,  read  together, 
established  a  contract  of  insurance  between  the  plaintiffs  and  the  defendants, 
embracing  the  goods  situated  in  the  flats  added  by  plaintiffs,  and  that  not- 
withstanding the  acceptance  of  a  policy  which  did  not  oover  goods  in  the 
added  flats,  plaintiffs  were  entitled  to  recover  for  the  loss  sustained  in  respect 
of  the  goods  contained  in  such  added  flats. 

Per  Ritchie,  Foumier  and  Henry,  JJ.,  that  the  evidence  did  not  establish 
an  application  for  insurance  on  the  goods  in  the  added  flats,  nor  an  agreement 
for  such  insurance  by  the  agent,  but  that  the  application,  interim  receipt  and 
Agreement  were  confined  to  the  goods  in  the  premises,  S.  T.,  No.  272. 

The  court  being  equally  divided  the  appeal  was  dismissed  without  costs. 

The  L.  and  L.  and  Olobe  Ini.  Co.  t.  Wyld.-^i.  604. 
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2.  Misrepresentation  as  to  situation  of  risk — Sv/rvey  made  by 

agent 

C.  M.,  appellants'  agent,  solioited  and  prevailed  on  T.  S.  to  insure  his 
premises  with  the  appellants.  Previoasly  he  had  examined  the  premises  to  he 
insured,  and  on  the  22nd  April,  1874,  T.  S.  signed  the  application  which  C,  M. 
had  caused  to  be  filled  up,  and  upon  the  back  of  which  was  a  diagram  purport- 
ing to  represent  the  exact  situation  of  the  building  in  relation  to  adjoining 
buildings.  T.  8.  stated  at  the  time  of  signing  the  application  that  the  distances 
put  down  in  the  diagram  wore  not  accurate.  C.  M.  promised  he  would  go  to 
the  property  and  make  an  accurate  measurement  of  the  distances.  By  one  of 
the  conditions  of  the  policy  it  was  provided,  that  if  an  agent  should  fill  up  the 
application,  he  should  be  deemed  to  be  the  agent  for  that  purpose  of  the 
insured  and  not  of  the  company,  but  the  company  will  be  responsible  for  all 
surveys  made  to  their  agents  personally. 

Held,  affirming  the  judgment  of  the  Court  of  Error  and  Appeal,  that 
with  respect  to  the  survey,  description  and  diagram  the  assured  was  dealing 
with  G.  M.,  not  as  his  agent,  but  as  the  agent  of  the  company,  and  that 
therefore  any  inaccuracy,  omissions  or  errors  therein  were  those  of  the  agent 
of  the  company,  acting  within  the  scope  of  his  deputed  authority,  and  not  of 
the  assured. 

Hastingi  Mutual  Fire  Insuranoe  Co.  y.  Shannon.— ii.  894. 

3.  Misstatement  as  to  encvmibrances — Indilrisibility  of  policy — 

8.  36,  p,  U>  36  r,  (0.). 

The  appellants  issued  to  the  respondents,  in  consideration  of  9190,  a 
policy  of  insuranoe  to  the  amount  of  93,000,  as  follows,  viz. :  $1,000  on  their 
building,  and  $2,000  on  the  stock.  In  the  respondents'  application,  wlbich 
had  been  signed  in  blank  and  delivered  to  the  person  through  whose  instru- 
mentality the  policy  was  effected,  it  was  stated  that  there  were  no  encum- 
brances on  the  property,  although  there  were  several  mortgages.  It  was 
also  proved  that  after  the  issuing  of  the  policy  the  respondents  effected  a 
further  encumbrance  on  the  land,  but  did  not  notify  defendants.  The  policy 
was  made  subject  to  36  Y.  c.  44,  (O.).  The  proviso  (since  repealed  by  39  V. 
c.  7,)  to  s.  36  declared,  "  That  the  concealment  of  any  encumbrances  on  the 
insured  property,  or  on  the  land  on  which  it  may  be  situate,  *  •  * 
shall  render  the  policy  void,  and  no  claim  for  loss  shall  be  recoverable 
thereunder,  unless  the  board  of  directors  shall  see  fit  in  their  discretion  to 
waive  the  defect."  One  of  the  conditions  of  the  policy  provided  that  the 
policy  should  be  made  void  by  the  omission  to  make  known  any  fact  material 
to  the  risk.  On  an  action  upon  the  policy  the  Court  of  Common  Pleas 
refused  to  set  aside  the  verdict  in  favour  of  the  appellants,  but  on  appeal  to 
the  Court  of  Error  and  Appeal  for  Ontario  it  was  held  that  the  policy  was 
divisible  and  that  respondents  were  entitled  to  recover  the  insurance  on  the 
stock. 

Held,  on  appeal,  that  the  oontract  of  insurance  on  the  building  and  on 
the  stock  was  entire  and  indivisible,  and  that  the  misrepresentation  as  to 
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enoambrances,  by  the  conditions  of  the  policy,  as  well  as  by  the  36  s.  of  86  Y. 
0.  44  (O.).  rendered  the  policy  wholly  void. 

The  Oore  Dlitriot  Mataal  Fire  Insurance  Co.  t.  Suno.— ii.  411. 

4.  Trust  Aaaignment — ConditioTia  of  Policy — Notice  to  agent — 

Lo88  payable  to  creditors — Right  of  action. 

The  appellant,  being  indebted  to  certain  persons  and  desiring  to  have  his 
stock  of  goods  insured,  applied  to  the  agents  of  respondents  for  insurance  to 
the  amount  of  ^2,000  for  three  months,  "loss  if  any  to  be  payable  to  his 
creditors  of  whom  G.  McK.  is  one  and  McM.  &  Co.  are  second.''  An  interim 
receipt  was  issued  by  the  company,  dated  19th  November,  1877,  which  stated 
the  insurance  to  be  subject  to  the  conditions  contained  in  and  endorsed  upon 
the  printed  form  of  policy  in  use  by  the  company,  one  of  which  conditions 
(No.  4)  stated,  that  if  the  property  insured  should  be  assigned  without  a 
written  permission  endorsed  on  the  policy  by  an  agent  of  the  company  duly 
authorized  for  such  purpose,  the  policy  should  be  void.  On  the  2^th  Novem- 
ber the  appellant  transferred  the  insured  property  to  the  said  G.  McSL,  in 
trust  for  his  creditors,  the  balance,  if  any,  to  be  payable  to  himself.  The 
agent  of  the  company  was  notified  of  this  transfer  and  assented  to  it,  stating 
that  no  notice  to  the  company  was  necessary,  the  policy  being  made  payable 
to  the  creditors.  The  property  was  destroyed  by  tire  on  the  15th  January, 
1878.  The  policy  sued  upon  was  dated  the  12th  December,  1877,  but  was  not 
delivered  until  the  nroming  after  the  fire.  By  it  the  loss  was  made  *'  payable 
to  G.  Mc.K  and  McM.  <fe  Go.  and  others  as  creditors,  as  their  interests  may 
appear.'*  After  the  fire  the  inspector  of  the  company  wrofe  twice  to  McK. 
calling  for  proof  of  loss. 

Held,  reversing  the  judgment  of  the  Court  of  Appeal  for  Ontario,  that 
the  notice  of  the  trust  assignment  to  the  company's  agent  was  sufficient,  that 
the  company  must  be  considered  as  having  assented  to  such  assignment,  and 
as  having  executed  the  policy  with  full  knowledge  of  it ;  and  that  such  assign- 
ment was  not  one  contemplated  by  the  condition  of  the  policy. 

2.  That  the  words  "loss  payable,  if  any,  to  G.  McE.,  (fee,"  operated  to 
enable  the  respondents,  in  fulfilment  of  that  covenant,  to  pay  the  parties 
named ;  but  as  they  had  not  paid  them,  and  the  policy  expressly  stated  the 
appellant  to  be  the  person  with  whom  the  contract  and  the  respondents* 
covenant  was  made,  the  action  for  a  breach  of  that  covenant  was  properly 
brought  by  him  alone. 

McQueen  y.  The  Phosniz  Mat.  F.  Int.  Co.— iv.  660. 

5.  Mutual  Insurance  Company —  Unifo7*m  conditions  Act,  K  S,  0. 

c,  162,  not  applicable  to  mutual  insv/ran^ce  companies  — 
Action  prernxLtwre, 

Appellants,  a  mutual  insuratice  company,  issued  in  favour  of  J.  F.,  a 
policy  of  insurance,  insuring  him  against  loss  by  fire  on  a  general  stock  of 
goods  in  a  country  store,  and  under  the  terms  of  the  policy,  the  losses  were 
only  to  be  paid  within  three  months,  after  due  notice  given  by  the  insured, 
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accordin^^  to  the  provisions  of  86  Y.  o.  44,  s.  52  (O.),  now  B.  S.  O.  o.  161,  s.  56, 
which  provides  that,  in  case  of  loss  or  damage  the  member  shall  give  notice  to 
the  secretary  forthwith,  and  the  proofs,  declarations,  evidence,  and  examina- 
tions, called  for  by  or  under  the  policy,  must  be  furnished  to  the  company 
within  thirty  days  after  said  loss,  and  upon  receipt  of  notice  and  proof  of 
claim  as  aforesaid,  the  board  of  directors  shall  ascertain  and  determine  the 
amount  of  such  loss  or  damage,  and  such  amount  shall  be  payable  in  three 
months  after  receipt  by  the  company  of  such  proofs.  A  fire  occurred  on  the 
2l8t  May,  1877.  On  the  next  morning  J.  F.  advised  the  insurance  company 
by  telegraph.  On  the  29th  June,  1877,  the  secretary  of  the  company  wrote 
to  J.  F.'s  attorneys,  that  if  he  had  any  claim  he  had  better  send  in  the 
papers,  so  that  they  might  be  submitted  to  the  board.  On  the  8rd  July, 
1877,  J.  F.  furnished  the  company  with  the  claim  papers,  or  proofs  of 
loss,  and  the  13th  July  he  was  advised  that,  after  an  examination  of  the 
papers  at  the  board  meeting,  it  was  resolved  that  the  claim  should  not  be 
paid.  On  the  23rd  August,  1877,  J.  F.  brought  this  action  upon  the 
policy.  The  appellants  pleaded  inter  alia  that  the  policy  was  made  and 
issued  subject  to  a  condition,  that  the  loss  should  not  be  payable  until  three 
months  after  the  receipt  by  the  defendants  of  the  proofs  of  such  loss,  to  be 
furnished  by  the  plaintiff  to  the  defendants ;  and  averred  the  delivery  of  the 
proofs  on  the  drd  July,  1877,  and  that  less  than  three  months  elapsed  before 
the  commencement  of  this  suit. 

Held,  on  appeal,  1st.  That  a  policy  issued  by  a  mutual  insurance  company 
is  not  subject  to  the  Uniform  Conditions  Act,  B.  S.  O.  o.  162. 

2nd.  That  the  appellant  company  under  the  policy  were  entitled  to  three 
months  from  the  date  of  the  furnishing  of  claim  papers  before  being  subject  to 
an  action,  and  that  therefore  respondent's  action  had  been  prematurely 
brought.  Ballagh  v.  The  Royal  Mutiuil  Fire  Insurance  Company  (5  Ont.  App.  B. 
87)  approved. 

The  Mutual  Fire  Insurance  Co.  of  the  County  of  Wellington  y.  Frey.— v.  82. 


6.  Subseqivent  and  further  iTisurance — Substituted  policy. 

The  appellants  sued  upon  a  policy  of  insurance  made  by  the  respondents 
on  the  28th  April,  1877.  On  the  face  of  the  policy  it  appeared  that  there  was 
**  further  insurance,  t^8,000,*'  and  the  policy  had  endorsed  upon  it  the  following 
condition,  being  statutory  condition  No.  8,  B.  S.  O.  o.  162 :  *'  The  company  is 
not  liable  for  loss  if  there  is  any  prior  insurance  in  any  other  company, 
unless  the  company's  assent  thereto  appears  herein  or  is  endorsed  hereon, 
nor  if  aay  subsequent  insurance  is  effected  in  any  other  company,  unless  and 
until  the  company  assent  thereto  by  writing  signed  by  a  duly  authorized 
agent."  Among  the  insurances,  which  formed  a  portion  of  the  "further 
insurance"  for  98,000  mentioned  in  the  policy,  was  one  for  92,000  in  the 
Western  Insurance  Company,  which  appellant  allowed  to  expire,  substituting 
a  policy  for  the  same  amount  in  the  Queen  Insurance  Company,  without 
having  obtained  the  consent  of,  or  notified  the  respondents. 
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Held)  reversing  the  judgment  of  tbe  ooorfc  below,  that  the  condition  ae 
to  sabaeqnent  insnranoe  must  be  constmed  to  point  to  farther  insuranoe 
beyond  the  amount  allowed  by  the  policy,  and  not  to  a  policy  Bubstituted  for 
one  of  like  amount  allowed  to  lapse,  and  therefore  the  policy  sued  upon  was 
not  avoided  by  the  non-communication  of  the  92,000  insuranoe  in  the  Queen 
Insurance  Company. 

Panoni  t.  The  Standard  Fire  Imarance  Company.— v.  233. 

7.  Insurable  interest — Advances  made  to  build  a  vessel. 

C.  made  advances  to  B.  upon  a  vessel,  then  in  course  of  constructiont 
upon  the  faith  of  a  verbal  agreement  with  B.,  that  after  the  vessel  should  be 
launched,  she  should  be  placed  in  his  hands  for  sale,  and  that  out  of  the 
proceeds  the  advances  so  made  should  be  paid.  When  vessel  was  well 
advanced  G.  disclosed  the  facts  and  nature  of  his  interest  to  the  agent  of  the 
respondent's  company,  and  the  company  issued  a  policy  of  insurance  agsdnst 
loss  by  fire  to  C.  in  the  sum  of  93,000.  The  vessel  was  still  unfinished,  and 
in  B.'s  possession  when  she  was  burned. 

Held,  reversing  the  judgment  of  the  court  below,  that  C.'s  interest,  relating 
as  it  did  to  a  specific  chattel,  was  an  equitable  interest  which  was  insurable, 
and  therefore  C.  was  entitled  to  recover. 

Clarke  t.  The  Scottiih  Imperial  F.  Int.  Co.— iv.  192. 

8.  Insurable  interest — Transfer  of — Art.  2482,  C\  C  L,  G. 

The  appellants  granted  a  fire  policy  to  one  T.  on  divers  buildings  and  their 
contents  for  93,280.  In  his  written  application  T.  represented  that  he  was 
the  owner  of  the  premises,  while  he  had  previously  sold  them  to  S.,  the 
respondent,  subject  to  a  right  of  redemption,  which  right  T.,  at  the  time  of 
the  application,  had  availed  himself  of  by  paying  back  to  8.  a  part  of  the 
money  advanced,  leaving  still  due  to  S.  a  sum  of  $1,510.  Subsequent  to  the 
application,  and  after  some  correspondence,  the  respective  interests  of  T.  and 
8.  in  the  property  were  fully  explained  to  the  appellants  through  their  agents. 
Thereupon  a  transfer  for — (the  amount  being  in  blank)  was  made  to  8.  by  T. 
and  accepted  by  the  appellants.  The  action  was  for  93,280,  the  amount  of 
insurance  on  the  building  and  effects. 

Held)  that  at  the  time  of  the  application  for  insurance  T.  had  an  insurable 
interest  In  the  property,  and  as  the  appellants  had  accepted  the  transfer  made 
by  T.  to  8.,  which  was  intended  by  all  parties  to  be  for  91f500,  the  amount 
then  due  by  T.  to  8.,  the  latter  was  entitled  to  recover  the  said  sum  of  91,500. 

2nd.  That  8.  having  no  insurable  interest  in  the  moveables,  the  transfer 
made  to  him  by  T.  was  not  sufiicient  to  vest  in  him  T.'s  rights  under  the 
policy  with  regard  to  said  moveables.    Art.  2182. 

The  Ottawa  Agrloaltural  Insurance  Company  t.  Sheridan.—  v.  157. 

9.  Insurable  interest. 

See  INSURANCE,  MARINE,  2. 
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10.  Existvag   Insurance  —  Notice   to   Agent  —  Application    and 

Policy, 

The  plaintiff,  desiring  to  effect  farther  insurance  for  two  months  on 
certain  machinery,  applied  to  defendants'  company,  throagh  oneS.,  their  a^ent 
at  D.,  authorized  to  receive  applications,  accept  premiams  and  issue  interim 
receipts,  valid  only  for  thirty  days.  He  informed  S.  that  there  were  other 
insurances  on  the  property,  hut  not  knowing  the  amount  that  there  was  in  the 
Gore  Mutual,  requested  him  to  ascertain  it,  and  signed  the  application  partly 
in  blank,  paid  the  premium  and  obtained  an  interim  receipt,  valid  only  for 
thirty  days.  B.  failed  to  do  what  he  promised  to  do,  and  what  plaintiff  had 
entrusted  him  to  do,  and  forwarded  the  application  to  the  head  office  at  T., 
making  no  mention  of  the  insurance  in  the  Gore  Mutual.  The  company 
accepted  the  risk,  and,  in  accordance  with  their  practice,  where  the  risk, 
extended  only  over  a  short  period,  instead  of  a  formal  policy,  they  issued  a 
certificate,  which  stated  that  the  plaintiff  was  insured  subject  to  all  the  condi- 
tions of  the  company's  policies,  of  which  he  admitted  cognizance,  and  that  in. 
the  event  of  loss  it  would  be  replaced  by  a  policy.  The  machinery  was  subse- 
quently destroyed  by  fire,  after  the  thirty  days,  but  within  the  two  months, 
and  a  policy  was  thereupon  issued,  endorsed  with  the  ordinary  conditions,  one 
of  which  was  that  notices  of  all  previous  insurances  should  be  given  to  the 
company  and  endorsed  on  the  policy,  or  otherwise  acknowledged  by  thorn  in 
wiiting,  or  the  policy  should  be  of  no  effect;  and  another  was,  that  all  notices 
for  any  purpose  must  be  in  writing.  The  insurance  in  the  Gore  Mutual  was 
not  endorsed  on  the  policy. 

Held,  that  as  the  application  in  writing  did  not  contain  a  full  and  truthful 
statement  of  previous  insurances,  the  verbal  notice  to  the  agent  of  the  existing 
policy  in  the  Gore  Mutual,  without  stating  the  amount,  was  inoperative  to 
bind  the  company ;  the  plaintiff  was  not  entitled  to  have  the  policy  reformed 
by  the  endorsement  of  the  Gore  Mutual  policy  thereon,  and  could  not  recover. 

Billington  Y.  Provincial  Insurance  Co. — iii  182. 

11.  Interim  receipts — Agents,  powers  of. 

This  was  an  action  brought  on  an  interim  receipt,  signed  by  one  S.,  an 
agent  for  the  respondent  company  at  L.  One  of  the  pleas  was  that  6.  was 
not  respondent's  duly  authorized  agent,  as  alleged.  The  general  managers  of 
the  company  for  the  Province  of  Ontario  had  appointed,  by  a  letter,  signed  by 
them  both,  one  W.  as  general  agent  for  the  city  of  L.  S.,  the  person  by  whom 
the  interim  receipt  in  the  present  case  was  signed,  was  employed  by  W.  to 
solicit  applications,  but  had  no  authority  from,  or  correspondence  with,  the 
head  office  of  the  company.  In  his  evidence  8.  said  he  was  authorized  by  W. 
to  sign  interim  receipts,  and  the  jury  found  he  was  so  authorized.  He  also 
stated  that  W't  one  of  the  joint  general  managers,  was  informed  that  he  (S.) 
issued  interim  receipts,  and  that  the  former  said  he  was  to  be  considered  as 
Ws  agent.  There  was  no  evidence  that  the  other  general  manager  knew  what 
capacity  S.  was  acting  in. 
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Held,  affirming  the  jadgment  of  the  Court  of  Appeal  for  Ontario,  that  W. 
had  no  power  to  delegate  his  functions,  and  that  S.  had  no  authority  to  bind 
the  respondent  company. 

Per  Strong,  J. — That  the  general  agents,  being  joint  agents,  could  only  bind 
the  respondent  company  by  their  joint  concurrent  acts  ;  the  appointment  of  S. 
as  agent  by  "W't,  without  the  concurrence  of  the  other  general  manager,  would 
not  hitve  been  sufficient. 

Bommen  t.  The  Commerolal  Union  Insupanoe  Co.— vi.  19. 

12.  Action  for  calls  against  shareholders. 

Su  CORPORATIONS,  9. 

13.  Jurisdiction  of  Local  Legislature  over  subject-matter  of. 

See  LEGISLATURE,  6. 

14".  Fire  Insurance  Policy — Termination  by  company — Surren- 
der— Waiver — Estoppel — Husband  and  wife — Insurable 
interest  in  wife's  property — Tenant  for  life — Damages — 
Practice — Parties — Striking  out  name  of  wife  joined  as  co- 
plaintiff, 

A.  effected  insurance  on  G.*s  property,  on  which  he  held  a  mortgage,  under 
-authority  from  and  in  the  name  of  C,  with  loss  payable  to  himself.  During 
the  continuance  of  the  policy  the  company  notified  A.  that  the  insurance 
-would  be  terminated,  and  advised  him  to  insure  elsewhere.  Such  notice  also 
stated  that  unearned  premiums  would  be  returned,  but  no  payment  or  tender 
>of  same  was  made  according  to  conditions  of  policy.  A.  took  policy  to  agent 
of  insurers,  who  was  also  agent  of  the  W.  Ins.  Co.,  and  left  it  with  him,  direct- 
ing him  to  put  risk  in  latter  company.  No  receipt  was  given,  and  property 
*wa8  destroyed  by  fire  immediately  after.  Company  resisted  payment  on  the 
ground  that  policy  was  surrendered,  and  contended  on  the  trial,  in  addition, 
that  C.  had  parted  with  his  interest  in  the  property  by  giving  a  deed  to  one  B. 
who  had  re-conveyed  to  C.*b  wife,  and  that  proper  proofs  of  loss  had  not  been 
given,  claiming,  in  reply  to  a  plea  of  waiver  in  regard  to  such  proofs,  that  such 
waiver  should  have  been  in  writing,  according  to  a  condition  in  the  policy. 
They  had  refused  to  return  policy  on  demand. 

Held,  reversing  the  judgment  of  the  court  below,  Foumier,  J.,  dissenting 
that  C.  had  an  insurable  interest  in  the  property  at  the  time  of  the  loss,  as 
the  husband  of  the  owner  in  fee  and  tenant  by  tlie  courtesy  initiate,  and 
having  had  also  an  insurable  interest  when  the  insurance  was  effected,  the 
policy  was  not  avoided  by  the  deed  to  B. 

That  the  company,  by  wrongfully  withholding  the  policy,  were  estopped 
from  claiming  that  proofs  of  loss  had  not  been  given  according  to  endorsed 
condition,  and  were  equally  estopped  from  setting  up  the  condition  requiring 
waiver  of  such  proofs  to  be  in  writing,  if  such  condition  applied  to  waiver  of 
proofs  of  loss. 
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That  the  measure  of  damages  recoverable  by  tenant  for  life  of  the 
insured  premises  is  the  full  value  of  such  premises  ^o  the  extent  of  the  sum 
insured. 

Per  Fournier,  J.,  dissenting,  that  the  sending  of  the  circular  by  the  com- 
pany, and  compliance  with  its  terms  by  the  assured  in  giving  up  the  policy  to 
the  company's  agent,  was  a  surrender  of  said  policy,  and  plaintiff  therefore 
could  not  recover. 

Under  the  practice  in  Nova  Scotia  where  the  wife  is  improperly  joined  as 
co-plaintiff  with  the  husband  the  suit  does  not  abate,  but  the  wife's  name 
must  be  struck  out  of  the  record  and  the  case  determined  as  if  brought  by  the 
husband  alone. 

Caldvell  y.  The  Stadacona  Fire  and  Life  Ins.  Co.— zi.  212. 


15.  Appeal — Kew  trial  ordered  by  coilrt  below — Questions  of  law 
— iTisurance  policy — Insurable  interest — Special  condition 
— Re'iiewal — New  contract, 

J.,  the  manager  of  appellant's  firm,  insured  the  stock  of  one  S.,  a  debtor 
to  the  firm,  in  the  name  and  for  the  benefit  of  the  appellant.  At  the  time 
of  effecting  such  insurance  J.  represented  appellant  to  be  mortgagee  of  the 
stock  of  S.  S.  became  insolvent,  and  J.  was  appointed  creditor's  assignee, 
and  the  property  of  the  insolvent  was  conveyed  to  him  by  the  official  assignee. 
On  March  8th,  1876,  S.  made  a  bill  of  sale  of  his  stock  to  J.,  having  effected  a 
composition  with  his  creditors  under  the  Insolvent  Act  of  1875,  but  not  having 
had  the  same  confirmed  by  the  court.  The  insurance  policy  was  renewed  on 
August  5th,  1876,  one  year  after  its  issue.  On  January  12th,  1877,  the  bill  of 
sale  to  J.  was  discharged  and  a  new  bill  of  sale  given  by  S.  to  the  appellant, 
who  claimed  that  the  former  had  been  taken  by  J.  as  his  agent,  and  the  execu- 
tion of  the  latter  was  merely  carrying  out  the  original  intention  of  the  parties. 
The  stock  was  destroyed  by  fire  on  March  8th,  1877.  An  a<;tion  having  been 
brought  on  the  policy  it  was  tried  before  Smith,  J.  without  a  jury,  and  a 
verdict  was  given  for  the  plaintiff.  The  Supreme  Court  of  Nova  Scotia  set 
aside  this  verdict,  and  ordered  a  new  trial,  on  tie  ground  that  plaintiff  had  no 
insurable  interest  in  the  property  when  insurance  was  effected,  and  that  no 
interest  subsequently  acquired  would  entitle  him  to  maintain  the  action.  By 
the  practice  of  the  Court  a  verdict  for  the  defendant  could  not  be  entered. 

One  of  the  conditions  of  the  policy  was  **  that  all  insurances  whether 
original  or  renewed,  shall  be  considered  as  made  under  the  original  representa- 
tion, in  so  far  as  it  may  not  be  varied  by  a  new  representation  in  writing, 
which  in  all  cases  it  shall  be  incumbent  on  the  party  insured  to  make  when  the 
risk  has  been  changed,  either  within  itself,  or  by  the  surrounding  or  adjacent 
buildings." 

On  appeal  the  Supreme  Court  of  Canada,  Held,  1.  That  the  appeal  should 
be  heard.  Eureka  Woollen  MilU  Company  v.  Mobb,  11  Can.  S.  C.  R.  91,  approved 
<and  distinguished. 
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2.  That  the  appellant  having;  had  no  insarahle  interest  when  the  insn ranee- 
was  effected,  the  Buhsequently  acquired  int-erest  gave  him  no  claim  to  the  henefife 
of  the  policy,  the  renewal  of  tho  existing  policy  being  merely  a  continaance  of 
the  original  contract. 

Howard  t.  The  Lancashire  Insurance  Company.-^xi.  92. 

16.  Condition  in  policy — Not  to  assign  without  written  conseirU  of 

company — Breach  of  condition — Chattel  moiigage. 

Where  a  policy  of  insurance  against  loss  or  damage  by  fire  contained  the 
following  provision  : — "  If  the  property  insured  is  assigned  without  the  written 
consent  of  the  company  at  the  head  office  endorsed  hereon,  signed  by  the- 
secretary  or  assistant  secretary  of  the  company,  this  policy  shall  thereby 
become  void  and  all  liability  of  the  company  shall  thenceforth  cease.'' 

Held,  affirming  the  judgment  of  the  Supreme  Court  of  N.B.,  that  a  chattel 
mortgage  of  the  property  insured  was  not  an  assignment  within  the  mean^ 
ing  of  such  condition. 

Boverei^  F.  Ins.  Co.  of  Can.  t.  Peters.— xii.  33. 

17.  Condition  in  policy — Loss  by  explosion — Loss  by  fire  caiised  by 

explosion — Exemption  from  liability. 

A  policy  of  insurance  against  fire  contained  a  condition  that  "  the  company 
will  make  good  loss  caused  by  the  explosion  of  coal  gas  in  a  building  not  form- 
ing part  of  gas  works,  and  loss  by  fire  caused  by  any  other  explosion,,  or  by 
lightning.*'  A  loss  occurred  by  the  dropping  of  a  match  into  a  keg  of  gun- 
powder on  the  premises  insured,  the  damage  being  partly  occasioned  by  the 
explosion  of  the  gunpowder,  and  partly  by  the  gunpowder  setting  fire  to  the 
stock  insured.  The  company  admitted  their  liability  for  the  damage  caused  by 
fire,  but  not  for  that  caused  by  the  explosion. 

Held,  reversing  the  judgment  of  the  Court  of  Appeal  for  Ontario,  11  Ont. 
App.  B.  741,  Taschereau,  J.,  duhitante,  that  the  company  were  not  exempt 
by  the  condition  in  the  policy  from  liability  for  damage  caused  by  the 
explosion. 

Hobbs  Y.  The  Northern  Assoranoe  Company.— 9th  April,  1886. 

Hobbs  T.  The  Guardian  Assurance  Company. 
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18.  Condition  in  policy — Subsequent  insurance — Notice  to*  comr- 
pany —  Waiver, 

A  policy  of  insurance  against  loss  by  fire  contained  the  following  con- 
dition : — "In  case  of  subsequent  assurance  on  any  interest  in  property  assured, 
by  this  company  (whether  the  interest  assured  be  the  same  as  that  assured  by 
this  company  or  not)  notice  thereof  must  be  given  in  writing  at  once^.  and: 
such  subsequent  assurance  endorsed  on  the  policy  granted  by  this  company,  or 
otherwise  acknowledged  in  writing;  in  default  whereof  such  policy  shalV 
thenceforth  cease  and  be  of  no  effect.'*  The  insured  effected  subsequent 
insurance  and  verbally  notified  the  agent,  but  there  was  zkoijidorsemenA  made 
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on  the  policy,  nor  any  acknowledgment  in  writing  by  the  company.    A  loss^ 
having  occurred,  the  damage  was  adjusted  by  the  inspector  of  the  company, 
and  neither  he,  nor  the  agent,  made  any  objection  to  the  loss  on  the  ground  of 
non-compliance  with  the  above  condition.     In  a  snit  to  recover  the  amount  of 
the  policy  the  company  pleaded  breach  of  the  condition  in  reply  to  which  the^ 
plaintiff  set  up  a  waiver  of  the  condition  and  contended  that  by  the  act  of  the 
agent  and  inspector  the  company  were  estopped  from  setting  it  up. 

Held,  reversing  the  judgment  of  the  court  below,  that  the  insured'  not 
having  complied  with  the  condition  the  policy  ceased  and  became  of  no 
effect  on  the  subsequent  insarance  being  effected,  and  that  neither  the  agent 
nor  tlie  inspector  had  power  to  waive  a  compliance  with  its  terms. 

Western  Auorance  Co.  t.  DouU.— xii.  446. . 


19.  Condition — Produiction  of  magistrates  certificate — Waiver  of 
condition. 

A  policy  of  insurance  against  fire  contained  the  following  conditions  :"— 
"  The  assured  must  procure  a  certificate,  under  the  hands  of  two  magistra  tes 
most  contiguous  to  the  place  of  fire,  and  not  concerned  or  directly  or  indirectly 
interested  in  the  loss  or  assurance  as  creditois  or  otherwise,  or  related  to  the 
assured  or  sufferers,  that  they  are  acquainted  with  the  character  and  circum- 
stances of  the  assured,  and  have  made  diligent  inquiry  into  the  facts  set  forth 
in  the  statement  and  account  of  the  assured,  and  know,  or  verily  believe,  that 
the  assured  really,  by  misfortune  and  without  fraud  or  evil  practice,  hath  or 
have  sustained  by  such  fire  loss  or  damage  to  the  amount  therein  mentioned." 
**  No  one  of. the  foregoing  conditions  or  stipulations,  either  in  whole  or  in  part, 
shall  be  deemed  to  have  been  waived  by  or  on  the  part  of  the  company,  unless- 
the  waiver  be  clearly  expressed  in  writing  by  indorsement  upon  this  policy, 
signed  by  the  agents  of  the  company  at  Halifax,  N.S."  The  insured  premises 
having  been  destroyed  by  fire  the  assured  applied  to  two  magistrates 
contiguous  to  the  place  of  the  fire  for  the  required  certificate,  which  they 
refused,  and  he  finally  obtained  such  cei-tificate  from  two  magistrates  residing 
at  a  distance  from  such  place.  The  proofs  of  loss,  accompanied  by  the 
certificate,  were  sent  to  the  agent,  who  subsequently  made  an  offer  of  payment 
to  compromise  the  claim,  stating  that  if  such  offer  was  not  accepted  the  claim 
would  be  contested.  The  agent,  on  a  subsequent  occasion,  told  the  assured  > 
that  he  objected  to  the  claim,  as  he  **  did  not  think  it  was  a  square  loss." 

Held,  affirming  the  judgment  of  the  court  below,  that  the  non-production- 
of  the  certificate  required  by  the  above  condition  prevented  the  assured  from 
recovering  on  the  policy. 

Held,  also,  that  even  if  such  condition  could  be  waived  without  indorse- 
ment on  the  policy,  the  acts  of  the  agent  did  not  amount  to  a  waiver. 

Bemble,  that  the  condition  could  not  be  so  waived. 

Logan  T.  Commercial  Union  Ins.  Co.— xiii.  270.. 
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20.  Condition  in  policy — Not  to  carry  on  hazardous  or  extra 

Jvazardous  brisineas — Violation  of  condition — No  increase 
of  risk. 

A  policy  on  a  building  described  in  the  application  for  inanrance  as  a 
spool  factory  contained  the  following  conditions: — "That  in  case  the  above 
described  premises  shall  at  any  time  during  the  continuance  of  this  insurance, 
be  appropriated  or  applied  to  or  used  for  the  purpose  of  carrying  on  or 
exercising  therein  any  trade,  business  or  vocation  denominated  hazardous  or 
extra  hazardous  or  for  the  purpose  of  storing,  using  or  vending  therein  any 
^of  the  goods,  articles  or  merchandise  denominated  hazardous  or  extra 
hazardous  unless  otherwise  specially  provided  for,  or  hereafter  agreed  to  by 
.the  defendant  company  in  writing  or  added  to  or  endorsed  on  this  policy, 
then  this  policy  shall  become  void.  Any  change  material  to  the  risk,  and 
within  the  control  or  knowledge  of  the  insured,  shall  v  oid  the  policy  as  to  that 
part  affected  thereby,  unless  the  change  is  promptly  notified  in  writing  to  the 
company  or  its  local  agent." 

Held,  reversing  the  judgment  of  the  court  below,  that  the  introduction, 
without  notice  to  the  company,  of  the  manufacture  of  excelsior  into  the 
insured  premises,  in  addition  to  the  manufacture  of  spools,  avoided  the  policy 
under  these  conditions,  the  evidence  establishing  clearly  that  such  mauTifao- 
ture  in  itself  was  a  hazardous,  if  not  an  extra  hazardous  business,  notwith- 
standing that  on  the  trial  of  the  action  on  the  |)olicy  the  jury  found,  in  answer 
to  questions  submitted  to  them,  that  such  additional  manufacture  was  less 
hazardous  than  that  of  spools  and  did  nor  increase  the  risk  on  the  premises 
insured. 

Boverei^  Fire  Ini.  Co.  t.  Moir.— xiv.  612. 

21.  Description  of  property — Error  in  policy — Statutory  condi- 

tion— 22.  S.  0.  c.  162 — Just  or  reasonable  vaHation. 

The  agent  of  an  insurance  company  filled  in  an  application  for  insurance 
on  a  building  built  of  boards  and  fixed  the  premium  at  the  rate  demanded  on 
brick  buildings  there  being  no  tariff  for  value  for  board  buildings.  The  words 
"  boards  "  was  so  badly  written  that  it  was  difficult  to  decipher  it,  but  the 
character  of  the  building  was  designated  on  a  diagram  on  the  back  of  the 
application,  which  the  agents  were  instructed  to  mark  with  red  in  case  of  a 
brick,  and  black  in  case  of  a  frame  building.  In  this  case  it  was  in  black.  At 
the  head  office  the  word  intended  for  boards  was  read  "  brick,"  and  the  policy 
issued  as  on  a  brick  building.  A  loss  having  occurred,  the  company,  under 
a  clause  in  the  policy,  caused  an  arbitration  to  be  had,  but  afterwards  refused 
to  pay  the  amount  awarded  to  the  insured,  claiming  that  by  reason  of  the 
error  in  the  policy  there  was  no  existing  contract  of  insurance. 

Held,  aflirming  the  judgment  of  the  court  below,  that  as  there  had  been  no 
misrepresentation  by  the  assured,  and  no  mutual  mistake,  the  parties  were 
<id  idem  and  the  contract  was  complete,  and  even  if  it  were  otherwise  the  com- 
pany could  not  set  up  this  defence  after  treating  the  contract  as  existing  by 
4he  reference  to  arbitration  under  the  policy. 
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By  the  17th  condition  in  o.  162,  B.  8.  O.,  ft  Iobb  is  not  payable  until  IK> 
days  after  proofs  of  loss  are  put  in  unless  otherwise  provided  by  statute  or 
agreement  of  the  parties. 

Held,  per  Ritchie,  C.J.,  and  Fournier,  Henry  and  Gwynne,  J  J.,  that  thifr 
is  a  privilege  accorded  to  the  company,  and  while  the  time  may  be  further 
limited  by  agreement  it  cannot  be  extended. 

Per  Strong,  J. — That  a  variation  of  the  condition  by  inserting  a  clause  in- 
the  policy  extending  the  time  to  60  days  is  not  a  variation  by  agreement  of  the 
parties,  nor  is  such  varied  condition  a  just  or  reasonable  one. 

The  City  o'f  London  Fire  Insurance  Co.  t.  Smith.— xv.  69. 


22.  Fire  hisitrance — Inav/rable  interest — Mortgagee — Assignment 
of  policy. 

In  1877  T.  held  a  policy  of  insurance  on  his  property  which  he  mortgaged 
to  W.  in  1881,  and  an  endorsement  on  the  policy  which  had  been  annually 
renewed,  made  the  loss  payable  to  W.  In  1882  T.  conveyed  to  W.  his  equity 
of  redemption  in  the  property,  and  a  few  months  after,  at  the  request  of  W.,^ 
an  endorsement  was  made  on  the  policy  permitting  the  premises  to  remain 
vacant.  The  policy  was  renewed  each  year  until  1886,  when  all  the  policiea 
of  the  insurance  company  were  called  in  and  replaced  by  new  policies,  that 
held  by  W.  being  replaced  by  another  in  the  name  of  T.,  to  which  W.  objected 
and  returned  it  to  the  agent  who  retained  it.  The  premiums  were  paid  by  W. 
up  to  the  end  of  1886. 

The  insured  premises  were  burned,  and  a  special  agent  of  the  company^ 
having  power  to  settle  or  compromise  the  loss,  gave  to  W.  a  new  policy  in  the 
name  of  T.  having  the  vacancy  permit  and  an  assignment  from  T.  to  W. 
endorsed  thereon  and  containing  a  condition  not  in  the  old  policy,  namely,  that 
all  endorsements  or  transfers  were  to  be  authorized  by  the  office  at  St.  John, 
N.  B.,  and  signed  by  the  general  agent  there.  The  company  having  refused 
payment,  an  action  was  brought  on  the  new  policy  against  them,  and  the  agent 
who  first  issued  the  policy  to  T.  was  joined  as  a  defendant,  relief  being  asked 
against  him  for  breach  of  duty  and  false  representations.  The  Supreme  Court 
of  Nova  Scotia  set  aside  a  verdict  for  the  plaintiff  in  such  action  and  ordered  a 
new  trial  on  the  ground  that  his  interest  was  not  insured  and  that  T.  had  no 
insurable  interest  to  enable  W.  to  recover  on  the  assignment.  On  appeal  from 
such  decision  to  the  Supreme  Court  of  Canada, 

Held,  reversing  the  judgment  of  the  court  belew,  20  N.  S.  Rep.  487,  that 
the  company,  having  accepted  the  premiums  from  W.  with  knowledge  of  the 
fact  that  T.  had  ceased  to  have  any  interest  fn  the  property,  they  must  be 
taken  to  have  intended  to  deal  with  W.  as  owner  of  the  property  and  the  con- 
tract of  insurance  was  complete. 

Present : — Sir  W.  J.  Ritchie,  C.  J.,  and  Strong,  Fournier,  Tasohereau  and 
Gwynne,  JJ. 

Wyman  t.  Imperial  Ininrance  Co.— Oct.  9th,  188&->xvi.  715. 
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'23.  Fire  insurance — Insurance  by  mortgagee — Interest  insured — 
Payment  to  Toortgagee — Svhrogation. 

Mortgagees  of  real  estate  insured  the  mortgaged  property  to  the  extent  of 
their  claim  thereon  nnder  a  clanse  in  the  mortgage  by  whioh  the  mortgagor 
agreed  to  keep  the  property  insured  m  a  sam  not  less  than  the  amount  of  the 
mortgage,  and  if  he  failed  to  do  so  that  the  mortgagees  might  insure  it  and 
add  the  premiums  paid  to  their  mortgage  debt.  The  policy  was  issued  in  the 
name  of  the  mortgagor  who  paid  the  premiums,  and  attached  to  it  was  a  con- 
dition that  whenever  the  company  should  pay  the  mortgagees  for  any  loss 
thereunder,  and  should  claim  that  as  to  the  mortgagor  no  liability  therefor 
existed,  said  company  should  be  subrogated  to  all  the  rights  of  the  mortgagees 
under  all  securities  held  collateral  to  the  mortgage  debt  to  the  extent  of  such 
,  payment.  A  loss  having  occurred  the  company  paid  the  mortgagees  the  sum 
insured,  and  the  mortgagor  claimed  that  his  mortgage  was  discharged  by  such 
payment.  The  company  disputed  this  and  insisted  that  they  were  subrogated 
to  the  rights  of  the  mortgagees  under  the  said  condition.  In  an  action  to 
•  compel  the  company  to  give  a  discharge  of  the  mortgage : 

Held,  per  Foumier,  Taschereau  and  Gwynne,  JJ.,  that  the  insurance 
effected  by  the  noortgagees  mubt  be  held  to  have  been  so  effected  for  the  benefit 
of  -  the  mortgagor  under  the  policy,  and  the  subrogation  clause  which  was 
inserted  in  the  policy  without  the  knowledge  and  consent  of  the  mortgagor 
could  not  have  the  effect  of  converting  the  policy  into  one  insuring  the  interest 
of  the  mortgagees  alone ;  that  the  interest  of  the  mortgagees  in  the  policy  was 
^  the  same  as  if  they  were  assignees  of  a  policy  effected  with  the  mortgagor  ; 
and  that  the  payment  to  the  mortgagees  discharged  the  mortgage. 

Held)  also,  that  the  company  were  not  justified  in  paying  the  mortgagees 
without  first  contesting  their  liability  to  the  mortgagor  and  establishing  their 
indemnity  from  liability  to  him ;  not  having  done  so  they  could  not,  in  the 
present  action,  raise  any  questions  which  might  have  afforded  them  a  defence 
in  an  action  against  them  on  the  policy. 

The  result  of  the  decision  of  the  Court  of  appeal  (15  Ont.  App.  B.  421) 
and  of  the  Divisional  Court  (14  O.  B.  322)  was  affirmed. 

Present :  —Strong,  Fournier,  Taschereau  and  Gwynne  J  J. 

The  Imperial  Fire  Ini.  Co.  t,  Ball.— June  14,  1889.— xviii,  697. 

*24.  Fire  insurance — Construction  of  policy — Asylum  for  insane 
— Main  building — Annex, 

The  Asylum  for  the  Insane,  London,  consists  of  a  centre  building  contain- 
ing all  necessary  accommodation  for  patients,  etc.,  and  a  kitchen,  laundry,  and 
engine-room  built  of  brick  and  roofed  with  slate,  situate  some  fifty  feet  to  the 
rear  of  the  middle  of  the  centre  building,  and  connected  with  it  by  a  passage 
or  covered  way  with  brick  walls  about  ten  feet  high  and  also  roofed  with  slate 
and  with  a  tramway  to  convey  food  from  the  kitchen  to  the  southern  portion 
of  the  centre  building.  A  policy  of  insurance  against  fire  insured  the  **mam 
building." 
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Held,  affirming  the  jadgment  of  the  Court  of  Appeal  for  Ontario  and  of 
the  Divisional  Court,  that  the  policy  covered  the  kitchen,  laundry  and  engine- 
room. 

Present.— Sir  W.  J.  Ritchie,  C.J„  and  Strong,  Fournier,  Gwynne  and 
Patterson,  JJ. 

JEtna  Ins.  Co,  t.  Attorney-General  of  Ontario.— June  8, 1890.— zviii.  707. 

25.  Evidence — Weight  of^ — Admissibility — Grounds  for  admission 

urged  at  trial — New  grounds  cannot  be  taken  on  appeal. 

See  EVIDENCE,  61. 

26.  Policy — Description  ofprerrbisea — Reference  to  plan — Variance 

— Falsa  demonstratio  non  nocet — Canvasser — Agency, 

An  insurance  policy  described  the  goodn  insured  as  stock,  consisting  of 
dry  goods,  etc.,  while  coutained  in  that  one  and  a  half  story  huilding  occu- 
pied as  a  store-house,  said  building  shown  on  plan  on  back  of  application 
as  "  feed-house,"  situate  attached  to  wood-shed  of  assured's  dwelling  house. 
The  plan  referred  to  had  been  made  by  a  canvasser  for  insurance,  who  had 
obtained  the  application,  and  the  building  on  said  plan  marked  **  feed-house," 
did  nob  in  any  respect  conform  to  the  description  in  the  policy,  but  another 
building  thereon  answered  the  description  in  every  way  except  as  to  the 
designation  "feed-house."  The  goods  insured  were  stored  in  this  latter 
building  and  were  burnt.  The  company  refused  to  pay,  alleging  breach  of  a 
oondition  in  the  policy  that  no  imflammable  materials  should  be  stored  on  the 
said  premises,  as  well  as  misdescription  of  the  building  containing  the  goods 
insured.  In  an  action  on  the  policy  it  appeared  that  a  barrel  of  oil  was  in 
the  building  marked  **  feed -house  "  at  the  time  of  the  Are.  The  jury  found  a 
verdict  for  the  plaintiff  and  a  non-suit,  moved  for  pursuant  to  leave  reserved, 
was  refused  by  the  full  court  (the  Supreme  Court  of  New  Brunswick). 

Held,  that  the  non-suit  was  rightly  refused ;  that  it  was  evident  that  the 
building  in  which  the  goods  were  stored  was  that  intended  to  be  described  in 
the  policy ;  that  the  building  marked  "  feed-house"  being  detached  from  that 
in  which  the  goods  were  was  a  suitable  place  for  storing  oil,  which,  therefore, 
was  not  a  breach  of  the  condition ;  that  the  case  was  a  proper  one  for  the 
application  of  the  maxim  falsa  demorutratio  non  noceti  but  if  not  the  matter 
was  one  for  the  jury  who  had  pronounced  upon  it. 

Held,  further,  that  the  canvasser  who  secured  the  application  could  not 

be  regarded  as  agent  of  the  assured,  but  was  the  agent  of  the  company  which 

was  bound  by  his  acts. 

Guardian  Ins.  Co.  t.  Connely.— xx.  208* 

27.  Insurable  interest — Property  in  goods — Construction  of  agree- 
ment— Statement  in  application —  Warranty  or  representa- 
tion— Breach  of  condition — Evidence. 

By  a  contract  in  writing,  M.  agreed  to  cut  and  store  a  certain  quantity 
and  description  of  ice,  the  said  ice  houses  and  all  implements  to  be  the 
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property  of  P.,  who  after  the  completion  of  the  oontraot  was  to  convey  same  ta 
M. ;  the  ice  was  to  be  delivered  by  M.  on  board  vessels  to  be  sent  by  P.  during 
certain  months ;  P.  was  to  be  liable  to  accept  and  pay  for  only  good  merchant- 
able ice  delivered  and  stored  as  agreed.  The  property  on  which  the  bnildings 
for  storing  said  ice  were  situate  was  leased  to  P.  by  the  owner,  the  lease 
containing  a  covenant  by  the  owner  to  grant  a  renewal  to  M.  A  bill  of  sale 
was  made  by  M.  to  a  third  party  of  the  buildings  on  said  land.  M.  effected 
insurance  on  the  whole  stock  of  ice  stored,  and  in  his  application  to  the  ques- 
tion, "  does  the  property  to  be  insured  belong  exclusively  to  applicant,  or  is  it 
held  in  trust  or  on  commission,  or  as  mortgagee  ?'*  He  answered,  "  yes,  to 
applicant."  The  application  contained  a  declaration  that  the  same  was  a  just, 
full  and  true  exposition  of  all  the  facts  and  circumstances  in  regard  to  the 
condition  of  the  property  so  far  as  known  to  the  applicant  and  so  far  as 
material  to  the  risk,  and  it  was  to  form  the  basis  of  the  liability  of  the 
company. 

The  property  insured  was  destroyed  by  fire  and  payment  of  the  insurance 
was  refused  on  the  ground  that  the  property  belonged  to  P.  and  not  to  M.  In 
an  action  on  the  policy,  the  defendants  endeavoured  to  prove  that  other  insur- 
ance on  the  same  property  had  been  effected  by  P.,  and  set  up  a  condition  in 
the  policy  that  in  such  case  the  company  should  only  be  liable  to  pay  its  rate- 
able proportion  of  the  loss.  This  condition  was  not  pleaded,  and  the  policies 
to  P.  were  not  produced,  nor  the  terms  of  his  insurance  proved.  Evidence 
was  given,  subject  to  objection  as  to  its  admissibility,  that  P.  had  effected 
insurance  to  cover  advances  made  to  M.  on  the  ice,  and  had  been  paid  his  loss. 
The  plaintiff  obtained  a  verdict  for  the  full  amount  of  his  policy,  which  was 
affirmed  by  the  Supreme  Court  of  New  Brunswick  in  banc. 

Held,  affirming  the  decision  of  the  Court  below,  that  the  whole  property 
in  the  ice  insured  was  in  M. ;  that  the  clause  in  the  agreement  stating  that  the 
ice  houses  and  implements  were  to  be  the  property  of  P.  meant  that  the  build- 
ings and  implements  only  were  to  pass  to  P. ,  as  he  was  to  con\'ey  the  property 
vested  in  him  by  the  agreement  to  M.  on  completion  of  the  contract,  and  could 
not  so  convey  the  ice  which  M.  was  to  deliver  on  board  vessels,  which  he  could 
not  do  unless  it  was  his  property. 

Held,  further,  that  the  declaration  in  the  application  did  not  make  M. 
pledge  himself  to  the  truth  of  the  statements  therein  absolutely,  but  only  so 
far  as  known  to  him  and  as  material  to  the  risk,  and  questions  of  materiality 
and  knowledge  were  for  the  jury,  who  found  them  in  favour  of  M. 

Held,  also.  Strong,  J.,  dissenting,  that  the  declaration  was  not  a  warranty 
of  the  truth  of  the  statements,  but  a  mere  collateral  representation. 

Per  Strong,  J. — It  was  a  warranty,  but  as  it  was  confined  to  matters 
within  the  knowledge  of  M.  and  material  to  the  risk  the  result  was  practically 
the  same. 

Held,  as  to  the  further  insurance,  that  the  condition  should  have  been 
pleaded,  but  if  available  without  plea  it  was  not  proyed  ;  what  evidence  was 
given  should  not  have  been  received. 
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Per  Strong,  J. — It  was  not  shown  that  P.'s  insnranoe  was  on  the  ioe  insured 
hy  Mm  who  was  not  bonnd  to  deliver  any  specifio  ice  nnder  the  contract. 

Per  Gwynne,  J. — The  damages  should  be  reduced  by  the  amount  received 
by  P. 

North  British  and  Mercantile  Insurance  Company  t.  McClellan.— zxi.  288. 

Insurance^  Life — Mistake  as  to  amount  insured — Premivmi — 
Parol  evidence. 

Action  to  recover  the  amount  of  a  policy  of  insurance  issued  by  the 
appellants  for  the  sum  of  92,000,  payable  at  the  death  of  the  respondent,  or 
at  the  expiration  of  eight  years,  if  he  should  live  till  that  time.  The  premium 
mentioned  in  the  policy  was  the  sum  of  9163.44,  to  be  paid  annually,  partly  in 
cash  and  partly  by  the  respondent's  notes.  The  appellants,  by  their  plea, 
alleged  that  the  insurance  had  been  effected  for  $1,000  only,  and  that  the 
policy  had  by  mistake  been  issued  for  $2,000 ;  that  as  soon  as  the  mistake 
had  been  discovered  they  had  offered  a  policy  for  $1,000,  and  that  previous 
to  the  institution  of  the  action  they  had  tendered  to  the  respondent  the  sum. 
of  1832.97,  being  the  amount  due,  which  sum,  with  $25.15  for  costs  (which  had 
not  been  tendered)  they  brought  into  court.  Since  October,  1869,  when  a  new 
policy  was  offered,  the  premiums  were  paid  by  the  respondent  and  accepted  by 
the  appellants,  under  an  agreement  that  their  rights  would  not  thereby  be  preju- 
diced, and  that  they  would  abide  by  the  decision  of  the  courts  of  justice  to  be 
obtained  after  the  insurance  should  have  become  due  and  payable.  Parol 
evidence  was  given  to  show- how  the  mistake  occurred,  and  it  was  established 
that  the  premium  paid  was  in  accordance  with  the  company's  rates  for  a 
$1,000  policy. 

Held,  that  the  insurance  effected  was  for  $1,000  only  and  that  the  policy 
had  by  mistake  been  issued  for  $2,000. 

The  JEtna  Life  Insurance  Co.  y.  Brodie.— v.  .1. 

2.  Policy — 37  F.  c.  86  (0.) — Want  of  seal — Fravd— Pleadings — 
Power  of  courts  of  equity. 

The  seventh  section  of  the  statute  incorporating  the  appellants,  37  V.  c.  85 
(Ont.),  after  specifying  the  powers  of  the  directors  enacts  as  follows :  **  but  no 
contract  shall  be  valid  unless  made  under  the  seal  of  the  company,  and  signed 
by  the  president  or  vice-president,  or  one  of  the  directors,  and  countersigned 
by  the  manager,  except  the  interim  receipt  of  the  company,  which  shall  be 
binding  upon  the  company  on  such  conditions  as  may  thereon  be  printed  by 
direction  of  the  board." 

J.  E.  W.  brought  an  action  to  recover  the  amount  of  a  policy  issued  by  th& 
appellants  in  favour  of  her  father. 

The  policy  sued  on  was  on  a  printed  form  and  had  thei  attestation :  "  In 
witness  whereof,  the  London  Life  Insurance  Company,  of  London,  Out.,  have 
caused  these  presents  to  be  signed  by  its  president,  and  attested  by  its  secre- 
tary, and  delivered  at  the  head  office  in  the  city  of  London,  etc." 

CIS.  DIG. — 24 
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To  a  plea  that  the  polidy  saed  on  was  not  sealed,  and,  therefore,  not  bind- 
ing on  the  appellants,  the  plaintiff  replied  on  equitable  grounds,  alleging  that 
the  defendants  accepted  the  deceased's  application  for  insnrance,  and  that  the 
policy  was  issued  and  acted  upon  by  all  as  a  valid  policy,  but  the  seal  was 
inadvertently  omitted  to  be  affixed,  and  claiming  that  the  defendants  should  be 
^stopped  from  setting  up  the  absence  of  the  seal,  or  ordered  to  affix  it. 

Held,  affirming  the  judgment  of  the  Court  of  Appeal,  that  the  setting  up 
of  *'  the  want  of  a  seal,"  as  a  defence  was  a  fraud  which  a  court  of  equity 
could  not  refuse  to  interfere  to  prevent,  without  ignoring  its  functions  and  its 
duty  to  prevent  and  redress  all  fraud  whenever  and  in  whatever  shape  it 
appears;  and  therefore  the  respondent  was  entitled  to  the  relief  prayed  as 
founded  upon  the  facts  alleged  in  her  equitable  replication.  Bitchie,  C. J.,  and 
Taschereau,  J.,  dissenting. 

London  Life  Lunnaee  Co.  y.  WrUht— v.  466. 

3.  Insurable  interest  —  Transfer  —  Woofer  policy  —  Payment  of 

preTniums. 

G.  applied  to  respondents'  agent  at  Qaebec  for  an  insurance  on  his  life, 
and  having  undergone  medical  examination,  and  signed  and  procured  the 
usual  papers,  which  were  forwarded  to  the  head  office  at  New  York,  a  policy 
was  returned  to  the  agent  at  Qaebec  for  delivery.  G.  was  unable  to  pay  the 
premium  for  some  time,  but  L.,  at  the  request  of  the  agent  at  Quebec,  who 
had  been  entrusted  with  a  blank,  executed  an  assignment  of  the  policy,  paid  the 
premium  and  took  the  assignment  to  himself.  Subsequently  L.  assigned  the 
policy,  and  the  premiums  were  thenceforth  paid  by  the  assignee.  Prior  to  G.'s 
death,  the  general  agent  of  the  company  enquired  into  the  circumstances  and 
authorized  the  agent  at  Quebec  to  continue  to  receive  the  premiums  from  the 
assignee. 

Held,  Gwynne,  J.,  dissenting,  that  at  the  time  the  policy  was  executed 
for  G.,  he  intended  to  effect  a  bona  fide  insurance  for  his  own  benefit,  and,  as 
the  contract  was  valid  in  its  inception,  the  payment  of  the  premium  when 
made  related  back  to  the  date  of  the  policy,  and  the  mere  circumstance  that 
the  assignee,  who  did  not  collude  with  G.  for  the  issue  of  the  policy,  had 
paid  the  premium  and  obtained  an  assignment,  did  not  make  it  a  wagering 
policy. 

Yezina  t.  The  New  York  Life  Ins.  Co.— vi.  30. 

4.  Action  on  policy — New  trial — Setting  aside  verdict — S.  &  K 

C.  A.  88.  20,  22. 

See  JURISDICTION,  20. 

5.  Execvior  or  administrator^  action  by — Insurance  company ^ 

agent  of —  Evidence,  admissibility  of —  R.  8.  {N.  S.)  c.  96, 
s,  4^, 

Action  on  a  policy  of  life  assoranoe.  The  defendants  alleged  in  one  of 
their  pleas  that  the  policy  was  never  delivered  to  the  assured,  or  to  anyone 
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on  his  behalf.  F.  A.,  the  agent  of  the  company,  was  called  as  a  witness  at 
the  trial,  and  on  bdng  questioned  as  to  conversations  between  himself  and 
the  assured,  the  evidence  was  objected  to,  and  rejected  by  the  jndge  as  inad- 
missible onder  the  B.  S.  (N.8^,  o.  96,  s.  41.  A  verdict  was  given  for  the 
plaintiff.  A  rale  nisi  to  set  aside  this  verdict  was  discharged  by  the  Supreme 
Court  of  Nova  Scotia,  2  Buss.  <fe  Ches.  570. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  reversing  the  judgment 
of  the  court  below,  that  the  evidence  was  not  inadmissible  under  the  statute 
in  question j  and  should  not  have  been  withheld  from  the  jury.  Appeal 
allowed  with  costs,  and  new  trial  ordered. 

The  OonfedeFation  Life  Ass'n  of  Caaada  t.  0*DoiineU.—Feb.  11th,  1879. 


6.  Policy y  delivery  of — Not  countersigned,  effect  of — PreTYiiv/m, 
proof  of  payment  of — Delivery  of  policy  insufficient  — 
Escrow, 

The  same  action  as  the  one  referred  to  in  the  preceding  case  (No.  5).  The 
facts  may  be  more  fully  stated  as  follows : 

On  an  action  on  a  policy,  the  appellant  company  claimed  that  the  policy 
was  never  delivered,  and  that  the  premium  had  never  been  paid,  and  that  it 
was  not  a  perfected  contract  between  the  parties.  The  policy  was  sent  from 
Toronto  to  the  agent  at  Halifax,  to  receive  the  premium  and  countersign 
the  policy  and  deliver  it  to  the  party  entitled.  The  agent  never  countersigned 
the  policy,  and  on  one  side  of  the  policy  the  following  memo,  was  printed : — 

**  This  policy  is  not  valid  unless  countersigned  by  — — ,  agent  at , 

countersigned  this day  of .  Agent.'*      The  agent, 

in  his  evidence,  said  he  delivered  the  policy  to  W.  O'D.  (the  party  assuring) 
not  countersigned  in  order  that  he  might  read  the  conditions,  and  swore  the 
premium  had  not  been  paid.  The  policy  was  found  among  W.  O'D.'s  papers 
after  his  death,  not  countersigned.  The  policy  was  dated  1st  October,  1872. 
and  the  first  premium  would  have  covered  the  year  up  to  the  1st  October,  1873. 
W.  O'D.  died  the  10th  July,  1873.  The  case  was  tried  before  McDonald,  J., 
without  a  jury,  and  he  gave  judgment  in  favour  of  respondent  for  $3,000,  the 
amount  of  the  policy,  and  this  judgment  was  confirmed  by  the  Supreme  Court 
of  Nova  Scotia. 

On  appeal  to  the  Supreme  Court  of  Canada,  it  was  Held,  perBitchie,  C.J., 
and  Strong  and  Taschereau,  JJ.,  (Fournier  and  Henry,  JJ.,  dissenting),  that 
the  evidence  established  the  fact  that  tho  policy  had  not  been  delivered  to 
the  assured  as  a  completed  instrument,  and  therefore  the  company  was  not 
liable. 

Per  G Wynne,  J. — That  the  instrument  was  delivered  as  an  escrow  to  the 
agent,  not  to  be  delivered  as  a  binding  policy  to  W.  O'D.  until  the  premium 
should  be  paid  and  until  the  agent  should  in  testimony  thereof  countersign 
the  policy,  and  that  there  was  no  sufficient  evidence  to  divest  the  instrument 
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of  its  original  character  of  an  eserow,  and  to  hold  the  defendants  bound  by  the 
.    instrument  as  one  completely  executed  and  delivered  as  their  deed. 

The  appeal  was  allowed  and  a  new  trial  ordered. 

Confederation  Life  Ais'n  of  Cuiada  t.  O'DonnelK— March  29»  1882— z.  92.- 

[In  the  report  of  this  case,  Taschereau,  J.,  should  have  been  reported  as 
concurring  in  allowing  the  appeal,  and  the  date  of  hearing  should  have  been 
7th  November,  1881,  and  of  judgment  29th  March,  1882,  respectively.] 

7.  CoTidition  in  policy — Not  to  be  valid  until  countersigned — 
InstrtLctiona  to  agent — Escrow — Admissibility  of  evidence 
— Enbry  in  books  of  deceased — Not  exclusively  against 
interest — New  trial. 

This  was  the  same  action  on  a  policy  of  life  insurance  as  the  one  referred 
to  in  the  preceding  cases  (No.  5  A  6).  The  case  having  gone  to  trial  for  the 
third  time,  on  the  trial  the  learned  judge  admitted  in  evidence  an  entry  in 
the  books  of  his  father  made  by  the  deceased  holder  of  the  policy,  showing  a 
payment  to  the  agent  of  the  company  of  an  amount  equal  to  the  premium, 
which  the  evidence  showed  was  paid  by  money  given  to  deceased  by  his  father. 
He  also  admitted  the  evidence  of  the  agent,  who  had  since  died,  taken  at  a 
former  trial  of  the  cause,  to  the  effect  that  the  premium  was  not  paid,  and  that 
he  would  not  countersign  the  policy  until  it  was  paid,  and  that  the  policy  was 
only  given  to  the  deceased  to  enable  him  to  examine  it,  and  not  as  a  duly 
executed  policy.  The  jury  found  a  verdict  for  the  plaintiff,  but  stated,  in 
answer  to  a  question  submitted  by  the  court,  that  the  agent  had  been 
instructed  not  to  deliver  the  policy  until  it  was  countersigned.  The  Supreme 
Court  of  Nova  Scotia  afiSrmed  the  verdict.  On  appeal  to  the  Supreme  Court 
of  Canada, 

Held,  per  Ritchie,  C.  J.  and  Gwynne,  J.,  that  the  policy  was  only  delivered 
to  the  agent  as  an  escrow,  and  as  it  was  never  dulv  executed  and  delivered  the 
company  was  not  liable. 

Per  Strong,  J. — That  the  memorandum  as  to  countersigning  was  not  a 
condition  of  the  policy,  and  the  plaintiff  was  not  barred  by  non-compliance 
with  its  terms ;  but  the  evidence  of  the  entry  in  the  books  of  the  deceased  was 
improperly  admitted,  and  there  should  be  a  new  trial. 

Per  Fournier  and  Henry,  JJ. — That  the  policy  was  properly  executed  and 
delivered,  and  as  there  was  sufficient  evidence  to  sustain  the  verdict  inde- 
pendent of  the  evidence  alleged  to  have  been  improperly  admitted  at  the  trial, 
the  appeal  should  be  dismissed. 

Per  Henry,  J. — Under  the  present  practice  the  court  is  boand  to  uphold  a 
verdict  if  there  is  sufficient  legal  evidence  to  sustain  ii  independently  of 
evidence  improperly  received,  and  cannot  take  into  consideration  the  effect  on 
the  jury  of  such  illegal  evidence.    Strong,  J.,  contra. 

The  court  being  thus  divided  in  opinion  a  new  trial  was  granted.  Opinions 
expressed  in  The  Confederation  Life  Aesociation  v.  O^Dounell^  (10  Can.  S.  C.  R. 
92),  adhered  to. 

Confederation  Life  Ass.  of  Canada  t.  O'Donnell.— xiii.  218. 
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8.  Menio.  on  margin  of  policy —  Want  of  counteraignativre — Effect 
of — Condition  precedent. 

This  was  the  same  action  as  the  one  referred  to  in  Nos.  5. 6  and  7,  preced- 
ing, where  the  facts  will  he  found  set  ont.  The  case  having  again  gone  down 
for  trial,  evidence  was  given  of  the  payment  of  the  premium,  and  rebutting 
evidence  by  the  company  that  it  had  never  been  paid.  The  jury  found  that 
the  premium  was  paid  and  the  policy  delivered  to  the  insured  as  a  completed 
instrument,  and  a  verdict  was  entered  for  the  plaintiff  and  affirmed  by  the 
Supreme  Court  of  Nova  Scotia. 

Held,  affirming  the  judgment  of  the  court  below,  (21  N.  S.  Bep.  169),  Sir 
W.  J.  Ritchie,  C.J.,  and  Gwynne,  J.,  dissenting,  that  the  necessity  of  counter- 
signing by  the  agent  was  not  a  condition  precedent  to  the  validity  of  the 
policy,  and  the  jury  having  found  that  the  premium  was  paid  their  verdict 
should  stand. 

The  judgment  on  the  former  appeals  in  this  case  was,  on  this  point, 
substantially  adhered  to.  See  10  Can.  S.  C.  B.  92,  (Ante  No.  6),  and  13  Can. 
S.  C.  B.  218,  {Ante  No.  7). 

Present :  Sir  W.  J.  Bitchie,  C.J.,  and  Strong,  Fournier,  Taschereau  and 
Gwynne,  JJ. 

Confedemtioii  Life  Auoeiation  of  Canada  y.  U'Donnell.— 

Mar.  18, 1889.— xvi.  717. 

9.  Accident  policy — Condition — Voluntary  exposure  to  unneces- 
sary danger — Practice — Extendinxj  time  for  appealing. 

The  plaintiff  (appellant)  brought  an  action  to  recover  upon  a  policy  of 
insurance  effected  by  the  respondents  upon  the  life  of  her  deceased  husband, 
J.  N.,  who  met  his  death  during  the  currency  of  the  policy  from  being  run  over 
by  a  train  of  cars  upon  one  of  the  lines  of  the  Northern  Bailway  through  the 
company's  yard  at  Toronto.  In  answer  to  the  plaintiff's  claim  the  respond- 
ents, amongst  other  defences,  by  their  fourth  plea  invoked  a  condition  to  which 
the  policy  sued  on  was  subject,  to  wit : — *'  No  claim  shall  be  made  under  this 
policy  when  the  death  or  injury  may  have  happened  in  consequence  of  voluntary 
exposure  to  unnecessary  danger,  hazard,  or  perilous  adventure."  The  uncontra- 
dicted evidence  was  that  the  deceased  was  killed  by  the  train  coming  against 
ihe  vehicle  in  which  he  was  driving  alone  on  a  dark  night  in  what  was  called  a 
network  of  railway  tracks  in  the  company's  station  yard  at  Toronto,  at  a  place 
where  there  was  no  roadway  for  carriages. 

Held,  affirming  the  judgment  of  the  court  below,  (7  Ont.  App.  B.  570),  that 
i  the  undisputed  facts  established  by  the  plaintiff  shewed  **that  the  deceased 

I  -came  to  his  death  in  consequence  of  voluntary  exposure  to   unnecessary 

danger,"  and  that,  therefore,  respondents  were  entitled  to  a  non-suit. 

rin  this  case  the  Court  of  Appeal  for  Ontario  held  that  an  appeal  will  not 
lie  to  such  court  from  the  order  of  a  judge  of  that  court  extending  the  time  for 
Appealing  to  the  Supreme  Court  of  Canada.    See  9  Ont.  App.  B.  54.] 

NelU  Y.  TntYellen*  Ini.  Co. — 28rd  June,  1884— zii.  55. 
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10.  For  benefit  of  another — Wager  policy — 14  Geo,  III.  c.  48. 

The  Btatnte  14  Geo.  III.,  o.  48,  enacts :  1.  That  no  iusuranoe  shall  be  made 
by  any  person  or  persons,  bodies  politic  or  corporate,  on  the  life  or  lives  of 
any  person  or  persons  or  on  other  event  or  events  whatever  wherein  the 
person  or  persons  for  whose  use  or  benefit,  or  on  whose  aoooant,  sach 
policy  or  policies  shall  be  made,  shall  have  no  interest,  or  by  way  of  gaming  or 
wagering ;  and  that  every  insurance  made  contrary  to  the  trae  intent*  and 
meaning  of  this  Act  shall  be  null  and  void  to  all  intents  and  purposes  whatso- 
ever. 2.  That  it  shall  not  be  lawful  to  make  any  policy  or  policies  on  the  life 
or  lives  of  any  person  or  persons,  or  other  event  or  events,  without  inserting  in 
such  policy  or  policies  the  name  or  names  of  the  person  or  persons  interested 
therein,  or  for  what  use,  benefit,  or  on  whose  account,  such  policy  is  so  made 
or  underwritten.  8.  That  in  all  cases  when  the  insured  hath  an  interest  in 
such  life  or  lives,  event  or  events,  no  greater  sum  shall  be  recovered  or  received 
from  the  insurer  or  insurers  than  the  amount  or  value  of  the  interest  of  the 
insured  in  such  life  or  lives,  or  other  event  or  events. 

Held,  affirming  the  judgment  of  the  court  below,  that  this  statute  never 
was  intended  to  prevent  a  person  from  effecting  a  bona  fidt  insurance  on  his 
own  life,  and  making  the  sum  insured  payable  to  whom  be  pleases,  such 
insurance  not  being  "  by  way  of  gaming  or  wagering"  within  the  meaning  of 
the  first  section  of  the  Act. 

Held,  also,  that  section  2  of  the  said  Act  applies  only  to  a  policy  on  the 
life  of  another,  not  to  a  policy  by  a  man  on  his  own  life. 

North  AmericaiiLife  Am.  Co.  t.  Gndgen.— xiii.  278. 


11.  Application  for  policy — Declaration  by    aasured — Bams  of 
contract —  Warranty — Misdirection. 

An  application  for  a  life  insurance  policy  contained  the  following  declara- 
tion after  the  applicant's  answers  to  the  questions  submitted: — '*  1,  the  said 
George  Miller,  (the  person  whose  life  is  to  be  insured)  do  hereby  warrant  and 
guarantee  that  the  answers  given  to  the  above  questions  (all  which  questions  I 
hereby  declare  that  I  have  read  or  heard  read)  are  true,  to  the  best  of  my 
knowledge  and  belief ;  and  I  do  hereby  agree  that  this  proposal  shall  be  the 
basis  of  the  contract  between  me  and  the  said  association,  and  I  further  agree 
that  any  misstatements  or  suppression  of  facts  made  in  the  answers  to  the 
questions  aforesaid,  or  in  my  answers  to  be  given  to  the  medical  examiner, 
shall  render  null  and  void  the  policy  of  insurance  herein  applied  for,  and  forfeit 
all  payments  made  thereon.  It  is  also  further  agreed  that  should  a  policy  be 
executed  under  this  application,  the  same  shall  not  be  delivered  or  binding  on 
the  association  until  the  first  premium  thereon  shall  be  paid  to  a  duly  author- 
ized agent  of  the  association,  during  my  lifetime  and  good  health.  I  (the  party 
in  whose  favour  the  assurance  is  granted)  do  also  hereby  agree  that  this 
proposal  and  declaration  shall  be  the  basis  of  the  contract  between  me  and  the 
said  association.'* 
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Held,  affirming  the  jadgment  of  the  coart  below,  that  this  was  not  a 
warranty  of  the  absolate  trath  of  the  answers  of  the  applicant,  bnt  that  the 
whole  declaration  was  qualified  hy  the  words  **  to  the  best  of  my  knowledge 
and  belief." 

At  the  trial  the  jnry  were  charged  that  if  there  was  wilful  misrepresenta- 
tion, or  such  as  to  mislead  the  company,  they  should  find  for  the  defendants^ 
hut  that  if  the  answers  were  reasonably  fair  and  truthful  to  the  best  of 
the  knowledge  and  belief  of  the  applicant,  their  verdict  should  be  for  the 
plaintiffs. 

Held,  a  proper  direction. 

Confederation  Life  Mm.  t.  Miller.— xiy.  880. 


12.  Life  Inawrance — Declarations  and  statements  in  application 

— Intemperate  habits — Increase  of  risk — Promissory  war- 
ranty— Locus  standi — Art.  153,  C.  C. 

An  application  for  life  insurance  signed  by  the  applicant  contained  in 
addition  to  the  question  and  answer,  viz. : — Are  your  hahits  soher  and  temper- 
ate ?  A.  Yes,  an  agreement  that  should  the  applicant  become  as  to  habits  so 
far  different  from  the  condition  in  which  he  was  then  represented  to  be  as  to 
increase  the  risk  on  the  life  insured,  the  policy  should  become  null  and  void* 
The  policy  stated  that  *'  if  any  of  the  declarations  or  statements  made  in  the 
application  of  this  policy  upon  the  faith  of  which  this  policy  is  issued  shall  he 
found  in  any  respect  untrue,  in  snch  case  the  policy  shall  be  null  and  void." 

On  an  action  on  the  policy  by  an  assignee,  it  was  proved  that  the  insured 
became  intemperate  during  the  year  preceding  his  death,  but  medical  opinion 
was  divided  as  to  whether  his  intemperate  habits  materially  increased  the 
risk. 

Held«  on  the  merits  per  Bitchie,  C.  J.,  and  Strong.  J  ,  (Foumier  and  Henry,. 
J  J. ,  contra,)  tliat  there  was  sufficient  evidence  of  a  change  of  habits  which  in 
its  nature  increased  the  risk  on  the  life  insured  to  avoid  the  contract. 

The  appellant's  interest  in  the  policy  was  as  assignee  of  Dame  M.  H.  B.^ 
the  wife  of  one  Charles  L.,  to  whom  the  insured  had  transferred  his  interest 
in  the  policy  on  the  27th  October,  1876. 

Held,  per  Strong.  Taschereau  and  Gwynne,  JJ.,  that  the  appellant,  had  no 
locus  standi  J  there  being  no  evidence  that  M.  H.  B.  had  been  authorized  by  her 
husband  to  accept  or  transfer  said  policy. 

Boyce  t.  The  Phosnix  Mut.  Life  Ins.  Co.— xiv.  723. 

13.  Death  caused  by  negligence  of  railway  company — Insurance  on 

life  of  deceased — No  reduction  of  damages  for. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  46. 
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14.  MxjUual  company — Bond  ofmerriberahip —  Warranty — Conceal- 

TYient  of  facts — Misstatement 

On  an  applioation  for  insuranoe  in  a  mutnal  assessment  insnranoe  society 
the  applicant  declared  and  warranted  that  if  in  any  of  the  answers  there 
should  be  any  untruth,  evasion  or  concealment  of  facts,  any  bond  granted  on 
-such  application  shoald  be  null  and  void.  '  In  an  action  against  the  company 
-on  a  bond  so  issued,  it  was  shown  that  the  insured  had  misstated  the  date  of 
his  birth,  giving  the  19th  instead  of  the  2drd  of  February,  1836.  as  such  date ; 
that  he  had  given  a  slight  attack  of  apoplexy  as  the  only  disease  with  which 
he  had  been  afflicted,  and  the  company  contended  that  it  was,  in  fact,  a  severe 
■attack ;  that  he  had  stated  that  he  was  in  "  perfect  health  '*  at  the  date  of  the 
tipplication,  which  was  claimed  to  be  untrue  ;  that  he  had  suppressed  the  fact 
of  his  being  subject  to  severe  bleeding  at  the  nose,  and  that  the  attack  of 
Apoplexy,  which  he  had  admitted  occurred  five  years  before  the  applica- 
tion, had  in  fact  occurred  within  four  years.  The  trial  judge  found  that 
the  misstatement  as  to  date  of  birth  was  immaterial,  as  it  could  not  have 
increased  the  number  of  years  on  which  the  premiums  were  calculated ;  that 
the  attack  of  apoplexy  was  a  slight,  not  a  severe  attack ;  that  the  applicant  was  in 
"good"  if  not  ''perfect"  health  when  the  application  was  made ;  that  the  bleeding 
at  the  nose  to  which  the  insured  was  subject,  was  not  a  disease  and  not  danger- 
ous to  his  health ;  but  that  the  misstatement  as  to  the  time  of  the  occurrence 
of  the  attack  of  apoplexy  was  material,  and  on  this  last  issue  he  found  for  the 
society,  and  on  all  the  others  for  the  plaintiff.  The  court  en  bane  reversed  this 
decision  and  gave  judgment  for  the  plaintiff  on  all  the  issues,  holding  that 
as  to  the  issue  found  by  tne  trial  judge  for  the  society,  there  was  a  variance 
between  the  plea  and  the  application  which  prevented  the  society  from  taking 
advantage  of  the  misstatement.    On  appeal  to  the  Supreme  Court  of  Canada : 

Held,  G  Wynne  and  Patterson,  J  J.,  dissenting,  that  the  decision  of  the 
court  en  banct  20  N.  S.  Bep.  847,  was  right,  and  should  be  affirmed. 

Present: — Sir  W.  J.  Bitchie,  C.J.,  and  Strong,  Fournier,   Taschereau, 
wGwynne  and  Patterson,  JJ. 

Mutual  Relief  Society  of  N.  B.  t.  Webster.— March  18th,  1889— xvi.  718. 

15.  Application  for — Reference  to  application  in  policy — War- 

ranty — Misstatement — R.  8,  C,  c.  124. 

The  bond  of  membership  in  an  insurance  society  insured  the  members 
■holding  it  "  in  consideration  of  statements  made  in  the  application  herefor, 
etc.,  and  in  a  declaration  annexed  to  the  application  the  insured  agreed  that 
the  bond  should  be  void  if  the  statements  and  answers  to  questions  in  the 
lipplication  were  untrue. 

Held,  that  the  application  was  a  part  of  the  contract  for  insurance  and 
incorporated  with  the  bond. 

The  said  declaration  warranted  the  truth  of  the  answers  to  the  questions 
and  of  the  statements  therein,  and  agreed  that  if  any  of  them  were  not  true, 
iuU  and  complete,  the  bond  should  be  null  and  void.    One  of  the  questions  to 
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be  answered  was :  '*  Have  yon  ever  had  any  of  the  following  diseases  ?  Answer 
opposite  each  yes  or  no."  The  names  of  the  diseases  were  given  in  perpen- 
dicular columns,  and  at  the  head  of  each  column  the  applicant  wrote  **  no,*' 
pla3ing  under  it  and  opposite  the  disease  named  marks  like  inverted  commas. 
On  the  trial  of  an  action  to  recover  the  insurance  on  a  bond  issued  pursuant 
to  this  application  it  was  found  that  the  applicant  had  had  a  disease  opposite 
to  which  one  of  these  marks  had  been  placed. 

Held,  affirming  the  judgment  of  the  court  below,  that  whether  the  appli- 
cant intended  this  mark  to  mean  **  no  "  and  thus  deny  that  he  had  had  such 
disease,  or  intended  it  as  an  evasion  of  the  question,  the  bond  was  void  for 
want  of  a  true  answer  to  the  question. 

[In  this  case  it  was  argued  that  the  Insurance  Act,  R.  8.  G.  c.  124,  applied 
to  the  defendant  company,  and  that  the  benefit  of  the  application  could  not  be 
claimed  as  it  was  not  contained  in  nor  endorsed  on  the  policy  as  required  by 
sections  27  and  28  of  the  statute ;  but  the  court  did  not  consider  it  necessary 
to  determine  the  point.    See  judgment  of  Gwynne,  J.,  at  p.  340] . 

Fiiirandolph  t.  The  Matual  Relief  Booiety  of  Nova  Beotia.— zvii.  883. 

16.  UncoiiditioTml policy^ — Misrepresentations — Effect  of — Indica- 
turn  of  payment — Return  of  premium — Additional  parties 
to  a  suit—K  S.  a  c.  124,  ss.  27  &  28— Arts,  2487,  2488> 

2686,  a  a 

An  unconditional  life  policy  of  insurance  was  issued  in  favour  of  a  third 
party,  creditor  of  the  assured,  "  upon  the  representations,  agreements  and 
and  stipulations  "  contained  in  the  application  for  the  policy  signed  by  the 
assured,  one  of  which  was  that  if  any  misrepresentation  was  made  by  the 
applicant,  or  untrue  answers  given  by  him  to  the  medical  examiner  of  the 
company,  the  premiums  paid  would  become  forfeited  and  the  policy  be  null 
and  void.  Upon  the  death  of  the  assured,  the  person  to  whom  the  policy  was 
made  payable  sued  the  company,  and  at  the  trial  it  was  proved  that  the 
answers  given  by  the  applicant  as  to  his  health  were  untrue,  the  insurer's  own 
medical  attendant  stating  that  insured's  was  a  life  not  insurable. 

Held,  1st,  that  the  policy  was  thereby  made  void,  ab  initio^  and  the  insurer 
•could  invoke  such  nullity  against  the  person  in  whose  favour  the  policy  was 
made  payable,  and  was  not  obliged  to  return  any  part  of  the  premium  paid. 

2nd,  that  the  statements  constituting  the  misrepresentations  being  referred 
to  in  express  terms  in  the  body  of  the  policy,  the  provisions  of  ss.  27  &  28» 
R.  S.  C.  c.  124,  could  not  be  relied  on  to  validate  the  policy,  assuming  such 
enactments  to  be  intra  vires  of  the  Parliament  of  Canada,  which  point  it  was 
not  necessary  to  decide. 

8rd,  that  the  indication  by  the  assured  of  the  person  to  whom  the  policy 
should  be  paid  in  case  of  death,  and  the  consent  by  the  company  to  pay  such 
person,  did  not  effect  novation ;  Art.  1174,  C.  C,  and  the  provisions  contained 
in  Art.  1180,  G.  C.  are  not  applicable  in  such  a  case. 
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It  is  too  late  to  raise  an  objection  for  the  first  time  on  the  argument  before 
the  Supreme  Court  that  the  legal  representatives  of  the  assured  were  not  made 
parties  to  the  cause. 

Yenner  y.  Son  Life  Imoraiiee  Co. — xviu  894. 

17.  Deposit  by  insurance  company  in  bank  under  provisions  of 

Insurance  Act,  R  S.  C.  c.  124 — Insolvency  of  bank — Claim 
of  Crown  to  priority  over  other  creditors. 

See  CROWN.  21. 

18.  Accident  iiisxirance — Imriiediate  notice  of  death — Waiver — 

External  injuries  producing  erysipelas — Proximate  or  sole 
cause  of  death. 

An  accident  policy  issued  by  the  appellants,  was  payable  in  case,  inter 
alia,  "the  bodily  injuries  alone  shall  have  occasioned  death  within  ninety 
days  from  the  happening  thereof,  and  provided  that  the  insurance  should  not 
extend  to  hernia,  etc.,  nor  to  any  bodily  injury  happening  directly  or  indirectly 
in  consequence  of  disease,  nor  to  any  death  or  disability  which  may  have  been 
caused  wholly  or  in  part  by  bodily  infirmities  or  disease,  existing  prior  or  sub- 
sequent to  the  date  of  this  contract,  or  by  the  taking  of  poison  or  by  any 
surgical  operation  or  medical  or  mechanical  treatment,  nor  to  any  case  exsept 
where  the  injury  aforesaid  is  the  proximate  or  sole  cause  of  the  disability  or 
death." 

The  policy  also  provided  that  in  the  event  of  any  accident  or  injury  for 
which  claim  may  be  made  under  the  policy,  immediate  notice  must  be  given 
in  writing,  addressed  to  the  manager  of  the  company  at  Montreal,  stating  full 
name,  occupation  and  address  of  the  insured,  with  full  particulars  of  the 
accident  and  injury ;  and  failure  to  give  such  immediate  written  notice,  shall 
invalidate  all  claims  under  the  policy. 

On  the  21st  March,  1886,  the  insured  was  accidentally  wounded  in  the  leg 
by  falling  from  a  verandah,  and  within  four  or  five  days  the  wound  which 
appeared  at  first  to  be  a  slight  one.  was  complicated  by  erysipelas,  from  which 
death  ensued  on  the  13th  of  April  following. 

The  local  agent  of  the  company  at  Simcoe,  Ontario,  received  a  written 
not:o3  of  the  accident  some  days  before  the  death,  but  the  notice  of  the 
accident  and  death  was  only  sent  to  the  company  on  the  29th  April,  and  the 
notice  was  only  received  at  Montreal  on  the  1st  of  May.  The  manager  of  the 
company  acknowledged  receipt  of  proofs  of  death  which  were  subsequently 
sent  without  complaining  of  want  of  notice,  and  ultimately  declined  to  pay 
the  claim  on  the  ground  that  the  death  was  caused  by  disease,  and  therefore 
the  company  could  not  recognize  their  liability. 

At  the  trial  there  was  conflicting  evidence  as  to  whether  the  erysipelas 
resulted  solely  from  the  wound,  but  the  court  found  on  the  facts  that  the 
erysipelas  followed  as  a  direct  result  from  the  external  injury.  On  appeal  to- 
the  Supreme  Court : — 


379 
Insurance^  Life — Continued. 

Held,  reversing  the  jadgment  of  the  oonrt  beiow».Foiimier  and  Patterson^. 
J  J. ,  dissenting,  that  the  company  had  not  received  safficient  notioe  of  th'e 
death  to  satisfy  the  reqairements  of  the  policy,  and  that  by  declining  to  pay 
the  claim  on  other  grounds  there  had  been  no  waiver  ol  any  objection  which 
they  had  a  right  to  nrge  in  this  regard. 

Per  Strong,  Fonrnier  and  Patterson,  JJ. ,  that  the  external  in)^ary  was  the-> 
proximate  or  sole  cause  of  death  within  the  meaning  of  the  policy. 

Aeoident  Iniupance  Company  of  North  Ameriea  y.  Toim^.— xx.  28(K 

19.  Assessment  of  Life  Assurance  Co. — Statutory  form  of  statement  • 
to  assessors — Departure  from  by  agent — 52  V.-c.  27,  s.  125«> 
(N.B.).  xxi.  674.. 

See  ASSESSMENT  AND  TAXES,  2^ 

Insurance,  Marine. —  Warranty — "  Vessel  ta  go*  out  in  tow*' — 
Construction  of. 

The  appellants  issued  a  marine  policy  of  insnrance  at  Toronto,  dated  the 
28th  November,  1875,  insuring  in  favour  of  the  respondent  9S,D00  upon  acargo- 
of  wood  goods  laden  on  board  of  the  barque  *"*  Emigrant,"  on  a  voyage  from 
Quebec  to  Greenock.    The  policy  contained  the  following  clause: — "J.  C,  a&^ 
well  in  his  own  name  as  for  and  in  the  name  and  names  of  all  and  every  other- 
person  and  persons  to  whom  the  same  doth,  may  or  shall  appertain,,  in  part  or 
in  all,  doth  make  insurance  and  cause  three  thousand  dollars  to4>e  insured,  lost- 
or  not  lost,  at  and  from  Quebec  to  Greenock,  vessel  to  go  out  in  tow.''    The 
vessel  was  towed  from  her  loading  berth  in  the  harbour  into  the  middle  of 
the  stream  near  Indian  Gove,  which  forms  part  of  the  harbour  of  Quebec,  ancL 
was  abandoned  with  cargo  by  reason  of  the  ice  four  days  after  leaving  the 
harbour  and  before  reaching  the  Traverse. 

Held,  Foumier  and  Henry,  JJ.,  dissenting,  that  the  words  "  from  Quebec* 
to  Greenock,  vessel  to  go  out  in  tow,*'  meant  that  she  was  to  go  out  in  tow^ 
from  the  limits  of  the  harbour  of  Quebec  on  said  voyage,  and  the  towing  f ronu 
the  loading  berth  to  another  part  of  the  harbour  was  not  a  compliance  with  the  - 
warranty. 

Per  Ritohie,  C.J. — The  question  in  this  case  was  not,  if  the  vessel  had. 
gone  out  in  tow,  how  far  she  should  have  been  towed  in  order  to  comply  with 
the  warranty,  the  determination  of  this  latter  question  being  dependent  on* 
several  considerations,  such  as  the  lateness  of  the  season,  the  direction  and 
force  of  the  wind,  and  the  state  of  the  weather,  and  possibly  the  usage  and 
custom  of  the  port  of  Quebec,  if  any  existed  in  relation  thereto* 

Per  G Wynne,  J. — The  evidence  established  the  existence  of  a  usage  to  tow* 
down  the  river  as  far  as  might  be  deemed  necessary,  having  regard  to  the  state - 
of  the  wind  and  weather,  sometimes  beyond  the  Traverse,  but  ordinarily  at  th&* 
date  of  the  departure  of  the  plaintiff's  vessel  at  least  as  fax  as  ihe  Traverse. 

The  ProYlneial  Int.  Go.  of  Canada  y.  Connolly.— v.  258^. 
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Jt.    Policy — Total  loss — Sale  by  master — Notice  of  ahandonmeyvt, 

T.,  respondent,  was  the  owner  of  a  vessel  called  the  "  Susan,"  insared  for 
6800  nnder  a  valaed  time  polioy  of  marine  insurance,  underwritten  by  G., 
the  appellant  and  others.  The  vessel  was  stranded  and  sold,  and  T.  brought 
an  action  against  6.  to  recover  as  for  a  total  loss.  From  the  evidence,  it 
appeared  that  the  vessel  stranded  on  the  6th  July,  1876,  near  Port  George,  in 
the  county  of  Antigonish,  adjoining  the  county  of  Guysboro",  N.  S.,  where  the 
owner  resided.  The  master  employed  surveyors,  and  on  their  recommenda- 
tion, confirmed  by  the  judgment  of  the  master,  the  vessel  was  advertised  for 
sale  on  the  following  day,  and  sold  on  the  11th  July  for  |105.  The  captain 
did  not  give  any  notice  of  abandonment  and  did  not  endeavour  to  get  off  the 
Teesel.  The  purchasers  immediately  got  the  vessel  off,  etc.,  had  her  made 
tight,  and  taken  to  Pictou  and  repaired,  and  they  afterwards  used  her  in 
trading  and  carrying  passengers. 

Held,  on  appeal,  that  the  sale  by  the  master  was  not  justifiable,  and  that 
..the  evidence  failed  to  show  any  excuse  for  the  master  not  communicating  with 
his  owner  so  as  to  require  him  to  give  notice  of  abandonment,  if  he  intended 
to  rely  upon  the  loss  as  total. 

Per  Gwynne,  J. — It  is  a  point  fairly  open  to  enquiry  in  a  court  of  appeal, 
whether  or  not,  as  in  the  present  case,  the  inferences  drawn  from  the  evidence 
by  the  judge  who  tried  the  case  without  a  jury,  were  the  reasonable  and  proper 
inferences  to  be  drawn  from  the  facts. 

OalUgher  v.  Taylor.— v.  S6S. 

-3.  Policy,  condition  in,  as  to  default  in  payment  of  premium, 
effect  of — Premium  note,  guarantee  of,  in  case  of  insolvency 
— Condition  precedent — Reference  to  arbitration — Award, 
effect  of 

W.  et  al,  effected  in  A.  M.  Ins.  Co.,  a  policy  of  insurance  on  a  ship.  The 
policy  among  other  clauses  contained  the  following :  "In  case  the  premium,  or 
the  note,  or  other  obligation  given  for  the  premium,  or  any  part  thereof, 
should  be  not  paid  when  due,  this  insurance  shall  be  void  at  and  from  such 
default ;  but  the  full  amount  of  premium  shall  be  considered  as  earned,  and 

.  shall  be  payable,  and  the  insurer  shall  be  entitled  to  recover  for  loss  or  damage 
which  may  have  occurred  before  such  fault.     Should  the  person  or  any  of  the 

^persons  liable  to  the  company  for  the  premium,  or  on  any  note  or  obligation 
given  therefor,  or  any  part  thereof,  fall  in  business,  or  become  bankrupt  or 
insolvent  before  the  time  for  payment  has  arrived,  this  insurance  shall  at  once 
become  and  be  void,  unless  and  until  before  loss  the  premium  be  paid  or  satis- 
factorily secured  to  the  company."  There  was  also  in  the  policy  an  arbitra- 
tion clause,  by  which  arbitrators  were  to  decide  any  difference  which  might 
arise  between  the  company  and  the  insured  **as  to  the  loss  or  damage,  or  any 
other  matter  relating  to  the  insurance,"  in  accordance  with  the  terms  and 
conditions  of  the  policy  and  the  laws  of  Canada,  and  the  obtaining  of  the 

•^ decision  of  the  arbitrators  was  to  be  a  condition  precedent  to  the  maintaining 
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of  an  action  by  the  insured  against  the  company.  W.  et  a/,  gave  a  promissory- 
note  for  the  premiam,  which  was  not  yet  dne  when  they  became  insolyent ; 
and  C,  the  respondent  was  appointed  assignee.  A  guarantee  was  then  given, 
and  accepted  by  the  company  as  a  satisfactory  security  for  the  premium^ 
The  note  became  due  on  the  dOth  September,  1878,  and  was  not  paid,  but 
remained  overdue  and  unpaid  at  the  date  of  loss,  on  the  12th  October,  1878. 
After  the  loss  the  matters  in  dispute  arising  out  of  the  policy  were  submitted 
to  three  arbitrators,  who  awarded  15,769,29.  An  action  was  then  brought  on 
the  policy,  the  declaration  containing  a  count  on  the  award. 

Held,  affirming  the  judgment  of  the  court  below.  1.  That  the  premiun^ 
having,  on  the  insolvency  of  the  insured,  been  satisfactorily  guaranteed  to  the 
company,  the  policy  was  thereby  kept  in  full  force  and  effect,  and  did  not 
become  void  on  non-payment  of  the  premium  note  at  maturity.  (Strong,  J., 
dissenting.) 

2.  That  the  award  was  binding  on  the  company,  the  question  as  to  the 
payment  or  default  in  payment  of  the  premium  being  a  difference  "  relating 
to  the  insurance"  within  the  meaning  of  the  policy,  and  the  award  not 
appearing  on  its  face  to  be  bad  from  any  mistake  of  law  or  otherwise. 

Anchor  Marine  Insarance  Co.  t.  Corbett.— ix.  78. 

4.    Policy — CoTistruction  of — Trading  voyage  —  Inav/rable  in- 
terest 

The  respondents  (plaintiffs),  by  an  arrangement  with  M.,  who  had  char- 
tered the  schooner  "  Mabel  Claire  "  f or  a  trading  voyage  from  Nova  Scotia  to 
Labrador  and  back,  were  to  furnish  the  greater  part  of  the  cargo,  and  were  to 
have  complete  control  of  all  the  goods  put  on  board  the  vessel  until  it  should 
return,  when  the  return  cargo  was  to  be  disposed  of  by  the  plaintiffs,  who  were 
to  pay  themselves  for  their  advance,  and  pay  over  any  balance  remaining  to 
S.  and  others.  In  trading  on  the  voyage  S.  and  others  were  not  to  dispose  of 
any  goods  on  credit,  but  were  to  bring  back  such  goods  as  they  could  not 
dispose  of,  so  as  to  obtain  a  return  cargo  in  lieu  thereof.  The  plaintiffs  put 
on  board  the  vessel  at  Halifax  merchandise  to  an  amount  exceeding  16,000, 
and  after  having  done  so  and  upon  the  day  on  which  the  vessel  sailed  from 
Halifax,  effected  with  the  appellants  (defendants)  the  policy  sued  upon,  and 
an  extract  from  which  is  as  follows : — "  Bumsey,  Johnson  &  Go.  have  this  day 
effected  an  insurance  to  the  extent  of  92,000,  on  the  undermentioned  property, 
from  Halifax  to  Labrador  and  back  to  Halifax  on  trading  voyage.  Time  not 
to  exceed  four  (4)  months,  shipped  in  good  order  and  well  conditioned  on  board 
the  schooner  "Mabel  Claire,"  whereof  Mouzar  is  master,  this  present  voyage. 
Loss,  if  any,  payable  to  Bumsey^  Johnson  &  Co.  Said  insurance  to  be  subject 
to  all  the  forms,  conditions,  provisions  and  exceptions  contained  in  the  policies 
of  the  company,  copies  of  which  are  printed  on  the  back  hereof.  Description 
of  goods  insured,  merchandise  under  deck,  amount  $2,000,  rate  5  per  cent., 
premium  9100,  to  return  two  (2)  per  cent.,  if  risk  ends  Ist  October,  and  no  loss 
claimed;  additional  insurance  of  95.000,  warranted  free  from  capture,  seizure 
and   detention,  the   consequences  of   any  attempt    thereat."    Against  the 
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respondents  right  to  reooTer  it  was  contended  that  they  were  merely  unpaid 
vendors  and  had  no  insurable  interest,  and  that  goods  previoasly  put  on  board 
at  Liverpool,  N.  S. ,  were  not  oorered  by  this  policy,  and  that  it  was  not  to 
cover  the  return  cargo. 

Held,  affirmlnf^  the  jodgment  of  the  court  below,  discharging  a  rule  ni$i 
to  set  aside  a  verdict  for  the  plaintiffs,  that  the  policy  covered  not  only  goods 
put  on  board  at  Halifax,  but  all  the  merchandise  under  deck  shipped  in  good 
order  on  board-said  vessel  during  the  period  mentioned  in  the  policy. 

Held,  also,  that  there  was  sufficient  evidence  to  show  that  the  plaintiffs 
had  an  insurable  interest  in  all  the  goods  obtained  and  loaded  on  the  vessel. 

Herohanti'  Marine  Ininrance  Go.  v.  Ramiey.— iz.  577. 

•5.  Voyage  policy — Mortgagee  who  assigns  as  collateral  security 
has  an  insurable  interest — Total  loss — Right  to  recover — 
Notice  of  ahandonufvent  by  itwrtgagee — Constructive  total 
loss. 

While  the  baoque  "  Charley  "  was  at  Cochin,  on  or  about  the  12th  April, 
1879,  the  master  entered  into  a  charter  party  for  a  voyage  to  Colombo,  and 
thence  to  New  York  by  way  of  Alippee.  The  vessel  sailed  on  the  22nd  April, 
1879,  and  arrived  at  Colombo,  which  place  she  left  on  the  13th  May,  and  while 
on  her  way  to  Alippee  she  struck  hard  on  a  reef  and  was  damaged  and  put 
back  to  Colombo.  The  vessel  was  so  damaged  that  the  master  cabled  to  the 
ship's  husband  at  New  York  on  the  23rd  May,  and  in  reply  received  orders  to 
exhaust  all  available  means  and  do  the  best  he  could  for  all  concerned.  The 
repairs  needed  were  extensive  and  it  was  impossible  to  get  them  done  there, 
and  Bombay,  1,000  miles  distant,  was  the  nearest  port.  After  proper  surveys 
and  cargo  discharged,  on  the  10th  June,  the  vessel  was  stripped  and  the 
master  sold  the  materials  in  lots  at  auction.  On  the  21st  May  the  respondent, 
a  mortgagee  of  4|  in  the  vessel,  which  he  had  assigned  to  the  Bank  of  Nova 
6cotia  by  endorsement  on  the  mortgage,  as  a  collateral  security  for  a  pre- 
existing debt  to  the  Bank  of  Nova  Scotia,  being  aware  of  the  charter  from 
Cochin  to  New  York,  insured  his  interest  with  the  appellant  company,  the 
nature  of  the  risk  being  thus  described  in  «the  policy  :  *'Upon  the  body,  etc., 
-of  the  good  ship  or  vessel  called  the  barque  '  Charley'  beginning  the  adventure 
(the  said  vessel  being  warranted  by  the  insured  to  be  then  in  safety),  at  and 
from  Cochin  viti  Cblombo  and  Alippee  to  ^ew  York.'' 

To  an  action  on  the  pblicy  for  a  total  loss,  the  defendants  pleaded,  inter 
aliay  1st,  that  the  plaintiff  was  not  interested ;  2nd,  that  the  ship  was  not 
lost  by  the  perils  insured  against ;  8rd,  concealment.  A  consent  verdict  for 
93,206  for  plaintiff  was  taken,  subject  to  the  opinion  of  the  court  upon  points 
reserved  to  be  stated  in  a  rule  nui,  and  upon  the  vnderstanding  and  agreement 
that  everything  which  oould  be  settled  by  a  jury  should,  upon  the  evidence 
given,  be  presumed^to  be  found  for  the  plaintiff. 

Held,  1st.  That>  this  was  a  voyage  policy,  and  ihtLt  the  warranty  of  safety 
referred  entirelyitoitke  oeaunencementof  tthewoyage  and  not  to  the  time  of 
:the  insurance. 
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2nd.  That  the  fact  of  the  plaintiff  having  assigned  his  interest  as  a  coUa- 
teral  security  to  a  creditor  did  not  divest  him  of  all  interest  so  as  to  disentitle 
him  to  recover. 

8rd.  That  the  vessel  in  this  case  being  so  injured  that  she  could  not  be 
taken  to  a  port  at  which  the  necessary  repairs  could  be  executed,  the  mort- 
gagee was  entitled  to  recover  for  an  actual  total  loss,  and  no  notice  of 
abandonment  was  necessary. 

Per  Strong,  J. — A.  mortgagee,  upon  giving  due  notice  of  abandonment,  is 
not  precluded  from  recovering  for  a  constructive  total  loss. 

Anchor  Marine  Iniuranee  Co.  y.  Keith.— ix.  483. 


6.  Toted  or  constmctive  total  loss,  what  constitutes — Notice  of 
ohandonTYient  not  accepted  by  underwriters — Right  to 
abandon — Sale  by  master. 

C,  as  assignee  of  W.,  was  insured  upon  the  schooner  *'  Janie  B."  to  the 
amount  of  92,000  by  a  voyage  policy.  On  the  14th  February,  1879,  the  "  Janie 
B."  which  had  been  in  the  harbour  of  Shelbourne  since  the  7th  of  February, 
left  with  a  cargo  of  potatoes  to  pursue  the  voyage  described  in  the  policy,  but 
was  forced  by  stress  of  weather  to  put  back  to  Shelburne,  and  on  the  morning 
of  the  15th  she  went  ashore,  when  the  tide  was  about  its  height.  On  the  17th 
notice  of  abandoment  was  given  to  the  defendants  (appellants)  and  not 
accepted,  and  on  the  18th  the  master,  after  survey,  sold  her.  The  next  day  the 
purchaser,  without  much  difficulty,  with  the  assistance  of  an  American  vessel 
that  was  in  the  harbour,  and  by  the  use  of  casks  for  floating  her  (appliances 
which  the  master  did  not  avail  himself  of),  got  her  off.  There  was  no  evidence 
whatever  of  the  vessel  having  been  so  wrecked  as  to  have  been  worthless  to 
repair,  or  to  have  been  so  much  damaged  that  she  would  not  have  been  worth, 
after  having  been  repaired,  more  than  the  money  expended  for  that  purpose. 
The  vessel  afterwards  made  several  voyages,  and  was  sold  by  the  purchasers 
for  91>560.  In  an  action  brought  en  the  policy  against  the  defendant  company, 
tried  before  a  judge  without  a  jury,  a  verdict  was  given  in  favour  of  plaintiff 
for  91>918.  which  verdict  was  sustained  by  the  Supreme  Court  of  Nova 
Scotia. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  reversing  the  judgment 
of  the  courts  below,  1.  That  the  sale  by  the  master  was  not  justified  in  the 
absence  of  all  evidence  to  show  any  **  stringent  necessity  "  for  the  sale  after 
the  failure  of  all  available  means  to  rescue  the  vessel. 

2.  That  the  undisputed  facts  disclosed  no  evidence  whatever  of  an  actual 
total  loss,  and  did  not  constitute  what  in  law  could  be  pronounced  either  an 
absolute  or  a  constructive  total  loss. 

Per  Strong,  J. — The  right  to  abandon  must  be  tested  by  the  condition  of 
the  vessel  at  the  time  of  action  brought,  and  not  by  that  which  existed  when 
notioe  of  abftndonment  was  given. 

ProTidence  Washin^on  Ininranee  Co.  y.  Corbett.— ix.  256. 
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7.  Marine  insurance — Policy,  cancellation  of — Premium,  reten- 

tion of  portion  of 

The  plaintiff's,  by  their  agents  in  Piotoa,  insured  in  the  St.  Lawrence 
Insnranoe  Association,  of  which  defendant  was  the  broker  and  an  under- 
writer, the  sum  of  92,000  on  their  schooner  *'  Nimrod*'  for  twelve  months.  In 
a  written  application  were  the  words,  *' insurance  elsewhere  not  to  exceed 
12,000.**  The  policy  was  afterwards  issued,  dated  25th  October,  1870,  without 
any  reference  to  this  condition.  On  the  day  the  application  was  made  the 
plaintiffs  insured  a  further  sum  of  92,000  on  the  schooner  in  the  Mutual 
Insurance  Association  of  Pictou.  In  November  afterwards  another  sum  of 
92,006  was  insured  in  the  Union  Marine  Insurance  Company  at  Halifax. 
After  all  these  insurances  had  been  effected,  the  schooner  proceeded  on  her 
voyage  and  was,  as  was  long  afterwards  ascertained,  abandoned  at  sea  as  a 
total  wreck'on  the  19th  February,  1^71. 

On  the  20th  February,  1871,  the  defendants*  association,  none  of  the 
parties  having  had  any  intimation  of  the  loss,  cancelled  their  policy  on  account 
of  the  insurance  in  the  Mutual  Marine  Insurance  Company  at  Halifax, 
charging  the  plaintiffs  premium  up  to  that  date  and  remitting  the  portion  pay- 
able after  that  date. 

In  an  action  brought  on  the  policy,  the  Supreme  Court  of  N.  S.  directed 
judgment  to  be  entered  for  defendants. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  reversing  the  judgment 
of  the  court  below,  that  the  defendants  could  not  be  allowed  to  contend  that 
the  cancellation  operated,  not  from  the  20th  February,  1871,  up  to  which  date 
the  premium  was  bharged,  but  from  November  previous.  Appeal  allowed 
with  costs. 

McDonald  y.  Dooll.— 24th  February,  1879. 

8.  Promissory  representation  in  application — Coasting  voyages — 

Time  policy. 

The  policy  sued  on  was  a  time  policy  issued  on  a  slip  or  application  con- 
taining a  statement  in  these  words:  *' Voyage  at  and  from  date  to  Slst 
December,  coasting  principally  Canso  to  Halifax,  using  Prince  Edward 
Island  and  Newfoundland."  In  the  policy  the  exceptions  on  the  time  risks 
were  as  follows  :  **  Prohibited  from  the  River  and  Gulf  of  St.  Lawrence  and 
ports  in  Newfoundland,  and  between  the  Ist  November  and  1st  May.'*  Sealing 
voyages  and  voyages  to  Greenland  and  Iceland  were  also  excepted,  and  "  not 
to  use  the  ports  of  Schooner  Pond,  Blockhouse  Mines  and  Chimney  Comer, 
except  during  the  months  of  June,  July  and  August,  the  use  of  such  winters 
not  to  vitiate  this  policy,  except  during  the  time  such  waters  are  used.*'  The 
vessel  was  lost  on  a  voyage  from  Baltimore  to  St.  Thomas. 

The  Supreme  Court  of  Nova  Scotia  held  that  notwithstanding  the  repre- 
sentation in  the  slip,  the  insured  was  justified  in  sailing  wherever  the  policy 
permitted.    (4  Buss.  &  Geld.  50). 
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On  appeal  to  the  Supreme  Court  of  Canada,  Held,  reversing  the  judgment 
of  the  court  below,  that,  taking  the  slip  and  policy  together,  a  perfectly 
consistent  contract  of  assurance  could  be  made  out,  namely,  a  contract  to 
assure  the  vessel  for  the  time  named,  provided  she'  was  confined  to  coasting 
voyages,  and  did  not,  whilst  so  employed,  use  any  of  the  prohibited  waters. 
Henry,  J.,  dissenting. 

Appeal  allowed  with  costs. 

HcKenzie  t.  Corbett.— 19th  June,  1883. 

9.  Toted  loss — Notice  of  obaTidonment —  Waiver. 

On  a  voyage  from  Porto  Rico  to  New  Haven,  respondents*  vessel  sustained 
damage  and  put  into  St.  Thomas.  A  survey  was  held  by  competent  persons 
named  by  the  Britis  h  consul,  and  according  to  their  report  the  cost  of  putting 
her  in  good  condition  would  exceed  her  value.  The  captain,  under  instructions 
from  owners  to  proceed  under  best  advice,  advertised  and  sold  vessel,  and 
purchaser  had  her  repaired  at  a  cost  much  less  than  the  report,  and  sent  her 
to  sea. 

Held,  that  there  was  no  evidence  to  justify  the  jury  in  finding  that  the 
vessel  was  a  total  loss. 

Owners  of  vessel  gave  notice  to  agent  of  underwriters  that  they  would 
abandon,  which  agent  refused  to  accept.  Owners  telegraphed  to  Captain  that 
they  had  abandoned  and  for  him  to  proceed  under  the  best  advice. 

Held,  that  this  act  of  telegraphing  to  the  Captain  did  not  constitute  a 
waiver  of  the  notice  of  abandonment.    See  23  N.  B.  B.  160. 

HlllYille  Hutuftl  H&F.  and  Fire  Ini.  Co.  y.  IMicolL— xi.  183. 

10.  Concealment  of  Tnaterial  facts — Policy  void. 

The  appellant  (defendant)  is  a  member  of  an  insurance  association  doing 
business  at  Halifax,  known  as  the  Halifax  Marine  Insurance  Association. 

On  the  13th  August,  1880,  the  respondent  company  (plaintiffs)  through 
J.  Scott  Mitchell,  their  agent,  applied  to  the  association  for  insurance  on  the 
cargo  of  the  steamship  **  Waldensian,"  on  a  voyage  from  Montreal  to  Glasgow 
via  port  or  ports,  and  the  risk  was  accepted  the  same  day  by  the  appellant  and 
other  underwriters,  but  no  policy  was  issued  or  premium  paid  at  the  time. 

The  '<  Waldensian'*  left  Montreal  on  the  Uth  August,  1880;  she  got 
aground  that  afternoon  about  four  o'clock,  but  succeeded  in  getting  off  the 
same  day  and  proceeded  to  Quebec,  where  she  arrived  about  six  o'clock,  leaking 
badly,  and  was  there  grounded  to  prevent  further  damage  to  cargo. 

The  respondent  company  knew  on  the  12th  day  of  August  of  the  accident 
to  the  steamship,  but  this  fact  was  not  disclosed  to  the  underwriters  when  the 
insurance  was  applied  for  on  the  13th,  the  day  following. 

The  appellant  became  aware  of  the  accident  a  day  or  two  after  the  appli- 
cation for  insurance,  and  a  policy  was  after  that  issued  to  respondent  company, 
bearing  date  the  13th  August,  1880  (the  date  of  the  application),  and  the 

CAS.  DIG. — 25 
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premiom  settled  in  acooant  with  the  broker  of  the  assooiation,  of  which 
appellant  was  a  member. 

Appellant  contended  there  was  no  evidence  whatever  that  the  appellant, 
or  any  of  the  underwriters,  or  their  broker,  knew  at  the  time  that  the  policy 
^ms  issued  or  premiam  paid  that  the  accident  was  known  to  the  respondent 
company  at  the  time  the  insurance  was  effected,  and  concealed  from  the 
underwriters. 

This  action  was  brought  to  recover  for  damage  done  to  the  cargo  by  the 
leaking  of  the  steamship  in  consequence  of  her  getting  on  shore  as  above 
stated. 

The  appellant  pleaded  among  other  things,  that  the  respondent  company 
concealed  from  appellant  a  fact  known  to  respondent  and  material  to  the  riskt 
and  unknown  to  the  appellant,  viz.:  that  the  steamship  had  been  on  shore 
after  leaving  Montreal. 

The  respondent  replied  that  after  appellant  became  aware  of  the  facts 
alleged  in  the  said  pleas,  he  took  the  premium  and  issued  the  policy. 

The  cause  was  tried  before  Mr.  Justice  Bigby,  at  Halifax,  on  7th  Nov., 
1883,  who  found  that  when  the  insurance  was  applied  for,  and  the  contract 
therefor  completed,  the  respondent  company  was  aware  of  the  facts  above 
stated,  and  concealed  them  from  appellant,  also  that  they  were  not  then  known 
to  appellant,  and  were  material  to  the  risk.  He  also  found  that  before  the  policy 
was  issued  or  premium  paid  the  appellant  became  aware  of  said  facts,  and 
elected  to  treat  the  contract  as  binding,  and  he  found  a  verdict  for  the  plain- 
tiffs (the  respondents)  for  the  amount  claimed. 

A  rule  niti  was  taken  to  set  aside  this  verdict,  which  was  argued  before  the 
court  during  the  following  term. 

This  rule  ni$i  was  discharged  by  the  court.  Judge  Weatherbe,  dissenting. 
{See  5  R.  A  G.  322.) 

A  rule  absolute  discharging  the  rule  nut  was  granted  on  the  22nd  day  of 
April,  1884,  from  which  rule  the  appellant,  Allison  Smith,  appealed  to  the 
Supreme  Court  of  Canada. 

Held,  that  the  evidence  showed  that  at  the  time  of  the  payment  of  the 
premium  the  appellant  did  not  know  that  the  accident  was  known  to  the 
respondent  company,  and  the  policy  therefore  void  for  concealment  of  material 
facts,  and  there  could  be  no  waiver  of  the  omission  to  communicate  the  infor- 
mation material  to  the  risk,  for  the  appellant  could  not  waive  that  which  he 
did  not  know. 

Appeal  allowed  with  costs. 

Smith  V.  The  Royal  Ganftdlan  Inturanoe  Co.— 18th  November,  1884, 

11.  Condition  of  policy — Not  to  load  more  than  registered  tonnuge 

with   stone,  etc.,  withowt  agent's  consent — Loading  with 

X>hosphate  rock — Evidence  of  consent  by  argent — Proof  of 

contract — Prior  insuran/^e, 

A  voyage  policy  on  the  plaintiff's  vessel  **  Pretty  Jemima."  contained, 
inter  alia,  the  following  clauses :— *'  Warranted  not  to  load  more  than  regis- 
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tered  tons  with  stones,  marble,  lead,  ores  or  briok,  wiihont  the  consent  of  the 
agent  of  the  Providence  Washington  Insurance  Company,  of  Providence. 
Provided  always,  and  it  is  hereby  farther  agreed,  that  if  the  said  assured  shall 
have  made  any  other  assurance  upon  the  premises  aforesaid,  prior  in  date  to 
this  policy  then  the  said  Providence  Washington  Insurance  Company,  of 
Providence,  shall  be  answerable  only  for  so  much  as  the  amount  of  such  prior 
insurance  may  be  deficient  towards  fully  covering  the  premises  hereby 
assured." 

In  an  action  on  the  said  policy,  it  appeared  that  the  vessel  was  loaded 
with  phosphate  rock,  and  the  plaintiff  gave  evidence  of  a  conversation  with  the 
company's  agent  in  which  the  latter  wanted  to  charge  more  premium  than  on 
a  previous  policy,  because  the  vessel  was  going  to  carry  phosphate."  He  also 
cautioned  plaintiff  about  loading  the  vessel ;  how  to  lay  the  floor  so  as  to  dis- 
tribute the  weight  over  the  ship.  The  plaintiff's  evidence  on  this  matter  closes 
as  follows :  "  Banney  (the  agent)  said  I  could  load  down  to  the  mark,  the  load 
line,  same  as  if  loading  coal."  It  also  appeared  that  there  was  91,100  prior 
insurance  on  one-eighth  of  the  vessel,  which  plaintiff  had  bought,  but  of  which 
he  had  never  received  the  title. 

Held,  affirming  the  judgment  of  the  Supreme  Court  of  New  Brunswick, 
Gwynoe,  J.,  dissenting,  that  the  agent's  consent  had  been  obtained  to  the 
loading  of  the  vessel  beyond  her  registered  tonnage,  and  there  was  consequently 
no  breach  of  the  above  condition  of  the  policy. 

Held,  also,  that  the  defendants  were  liable,  up  to  the  amount  insured,  only 
for  so  much  of  the  assured  value  as  was  not  covered  by  the  prior  insurance  of 
91,100. 

Per  Gwynne,  J. — That  the  consent  of  the  agent  should  have  been  alleged 
by  the  plaintiff  in  his  pleading,  and,  not  having  been  so  alleged,  could  not  be 
set  up  as  an  answer  to  the  defendant's  pleas.  That  the  jury  should  have  been 
requested  to  find  whether  or  not  phosphate  rock  was  stone  within  the  meaning 
of  such  condition,  and  that  there  should  be  a  new  trial  to  have  such  a  finding 
by  the  jury. 

The  policy  was  signed  by  Banney,  as  the  company's  agent ;  he  issued  and 
countersigned  it  as  agent,  received  the  premium  and  acted  throughout  as  such 
agent,  and  was  so  recognized  by  the  president  of  the  company. 

Held,  that  this  was  sufficient  in  the  first  instance,  if  uncontradicted,  to 
justify  the  jury  in  finding  that  Banney  was  the  agent  of  the  company. 

Robertson  v.  Provincial  Insurance  Company^  3  All.  N.  B.  379  followed. 

Appeal  dismissed  with  costs. 

ProTidenee  Washington  Inmranoe  Co.  v.  Chapman.— 12th  January,  1885. 
12.  Policy  to  be  cov/ateraigned  by  agent — Proof  of  agency, 

A  policy  of  insurance  on  the  respondent's  vessel  contained  the  following 
reservation :  '*  But  this  policy  shall  not  be  valid  unless  countersigned  by 
Henry  B.  Banney,  the  said  company's  duly  authorized  agent,  at  his  office  in 
6t.  John,  N.B."    The  policy  was  not  countersigned  by  Banney,  and  in  an 
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aodon  thereon,  the  respondent  gave  evidence  to  show  that  it  was  issued  by 
Banney  and  sent  by  him,  as  directed  by  the  respondent,  to  a  person  in  Nova 
Scotia.  A  verdict  was  given  for  the  plaintiff  at  the  trial,  and  the  company 
moved  for  a  non-snit  on  the  ground,  inter  alia,  that  the  policy  was  invalid  on 
account  of  not  being  so  countersigned.    The  non-suit  was  refused. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  Foumier  and  Henry, 
JJ.,  dissenting,  that  the  appeal  must  be  allowed  and  a  non-suit  entered. 

The  policy,  as  set  out  in  the  plaintiff's  declaration,  contained  a  stipulation 
that  the  vessel  was  not  to  load  more  than  register  tonnage  with  stone,  orest 
Ac.  The  defendants  pleaded  to  this  count  that  she  did  load  more  than  her 
register  tons  with  stone  or  ores,  namely,  phosphate  rock,  contrary  to  such 
condition.  The  plaintiff  replied  that  phosphate  rock  was  not  stone  or  ore 
within  the  meaning  of  such  condition ;  the  defendants  demurred  to  the  repli- 
cation, and,  on  argument  on  the  demurrer,  the  replication  was  held  good. 
19  N.  B.  Beps.  (3  P.  &  B.)  28. 

The  Delaware  Mataal  Insuranee  Go.  v.  Chapman.— 16th  February,  1885. 


13.  Agreement  to  keep  ship  insured  to  amount  of  advances. 

See  AGBEEMENT,  10. 

14.  By  ships  husbarul,  who  is  mortgagee — For  the  benefit  of  all 

concerned  —  Authority  —  RatifiAXition  —  Concealment  of 
vuiterial  facts. 

A  ship's  husband,  who  held  a  power  of  attorney  from  the  owners  author- 
izing him  to  insure  on  their  behalf,  and  who  was  also  a  mortgagee  of  the 
vessel,  insured  "for  the  benefit  of  all  concerned,"  and  the  insurance  was 
accepted  by  the  owners.  When  the  insurance  was  effected  the  vessel  was 
sailing  under  the  Haytien  flag,  and  neither  that  fact,  nor  the  fact  of  the 
insured  having  a  mortgage  interest,  was  communicated  to  the  underwriters. 
The  vessel  was  lost  and  the  insured  realized  more  than  the  amount  of  the 
mortgage  from  a  prior  insurance.  The  defendant,  one  of  the  underwriters, 
resisted  payment  on  the  ground  of  such  prior  insurance  covering  all  the 
interest  of  the  insured,  and  also  of  concealment  of  the  above  facts. 

Held,  affirming  the  judgment  of  the  court  below,  that  the  underwriters 
were  liable,  the  owners  having  authorized,  or  subsequently  ratified,  the  insur- 
ance effected  by  the  ship's  husband,  who  was  under  no  obligation  to  disclose 
his  individual  interest,  in  a  policy  for  the  benefit  of  all  concerned,  nor  to 
disclose  the  nationality  of  the  vessel,  there  being  no  representation  or  warranty 
required  respecting  it  by  the  policy,  and  no  circumstances  within  his  knowledge 
attaching  to  the  national  character  of  the  vessel  exposing  her  to  detention  and 
capture. 

Wett  T.  Seaman.— 16th  February,  1885. 
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15.  Amendment — Conaiructive  total  loss  of  ship — Sale  of — FacUi- 
ties  for  making  repairs. 

In  the  coarse  of  her  voyage,  on  Saturday,  the  Srd  Angast,  1882,  the 
"  John  D.  Tnpper  "  went  ashore  on  Phinney's  Point,  on  the  Bay  of  Fnndy 
shore,  in  a  very  dangerous  position  and  was  much  injured.  An  anchor 
was  got  oat  ready  for  the  .tide.  When  the  tide  came  in  the  pamps  were 
sounded  and  there  were  fourteen  inches  of  water.  Half  an  hour  after  the 
first  sounding  there  were  three  or  four  feet  of  water,  but  by  the  aid  of  the 
kedge  anchor  and  starboard  anchor  the  vessel  was  hove  off  and  floated  and 
anchored.  The  witness  who  details  this,  says:  "I  piloted  her  up  to  Port 
Williams ;  I  was  at  the  wheel ;  we  made  sail  and  thought  she  would  fill ;  the 
pumps  were  going  all  the  time ;  we  did  not  set  the  upper  sail ;  I  kept  as  dose 
to  the  shore  as  I  could  in  case  she  filled  and  rolled  over  with  her  deck-load ; 
at  Port  Williams  she  ran  aground  about  100  feet  from  the  breakwater ;  we 
could  not  swing  her  closer ;  she  was  then  lying  on  the  beach  of  the  Bay  of 
Fundy ;  some  of  the  deals  of  the  deck-load  were  thrown  over  at  Phinney's 
Point" 

• 

At  Port  Williams  the  vessel  floated  once  every  day.  The  master  on 
Monday  discharged  the  cargo  deck-load  and  hauled  the  vessel  into  the  pier. 

There  were  no  facilities  for  repairing  vessels  of  this  class  at  Port  Wil- 
liams, but  there  were  near  at  hand,  viz.,  at  the  port  of  St.  John,  where  she 
could  be,  and  actually  was,  repaired,  and  which  place,  one  of  the  witnesses 
says,  could  be  seen  on  a  fine  day  from  Port  Williams ;  but  the  captain,  appears 
to  have  made  no  efforts  whatever  to  take  the  vessel  to  St.  John,  or  to  procure 
a  tug  from  St.  John  to  aid  him  in  doing  so,  if  such  was  deemed  necessary,  or 
to  have  made  any  enquiries  in  reference  thereto,  but  on  the  20th  August, 
notified  the  shipper  that  the  voyage  was  at  an  end.  The  vessel  was  sold  at 
auction  (a  Mr.  Troop,  one  of  the  mortgagees  acting  as  auctioneer)  and  trans- 
ferred by  bill  of  sale  dated  the  4th  September  to  the  purchaser,  who  thereupon, 
immediately  after  the  sale,  without  the  slightest  apparent  difficulty,  with  her 
original  crew,  sailed  her  to  St.  John,  and  there  repaired  her,  and  in  the  course 
of  four  or  five  weeks  sent  her  in  a  seaworthy  condition  on  a  voyage  to  the 
West  Indies  with  a  cargo  of  shocks. 

Held,  in  view  that  there  never  was  any  pressing  necessity  for  the  sale,  or 
any  time  when  the  ship  was  unnavigable  without  any  reasonable  hope  of 
repair,  that  the  damage  never  was-  so  great  that  the  owner  could  not  have  put 
her  in  a  state  of  repair  necessary  for  pursuing  the  voyage  at  a  convenient  and 
suitable  place,  and  at  an  expense  less  than  the  value  of  the  ship,  and  that  the 
cargo  was  not  in  a  perishable  condition,  but  in  a  place  of  safety,  there  was  no 
ground  for  saying  there  was  either  a  total  or  a  constructive  total  loss,  or  that 
there  ought  to  have  been  a  loss  of  the  voyage ;  and  therefore  no  question  of 
abandonment  arose. 

Appeal  dismissed  with  costs. 

Ffttch  Y.  Pitmftu.— 16th  February,  1885. 
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16.  CoTistmctive  total  loss — Sale  of  vessel — Repairs — Value  after^ 

In  an  action  to  recoyer  insaranoe  on  freight,  it  appeared  that  on  the 
voyaf^e,  which  was  from  Boston  to  St.  Pierre,  the  veeeel  sprang  a  leak  and  put 
into  Glasgow  harbour  near  Cape  Ganso,  where  a  survey  was  held ;  some  repairs 
were  made,  and,  in  aooordance  with  the  recommendation  of  the  surveyors,  she 
proceeded  to  Port  Hawkesbury  for  farther  repairs.  On  the  day  she  left  Port 
Hawkesbury  she  went  ashore,  and  when  the  tide  ebbed,  fell  over  on  her  side ; 
part  of  the  cargo  was  damaged  and  sold,  and  the  rest  taken  by  the  Boston 
underwriters ;  the  vessel  sustained  farther  damage  while  lying  on  the  shore. 
The  captain  made  no  bona  fide  efforts  to  get  her  off,  and  after  being  several 
times  advertised  she  was  finally  sold  for  9140 ;  she  was  got  off  at  a  cost  of  970^ 
by  the  purchasers,  repaired  for  considerably  less  that  her  value  and  sailed  for 
two  years,  when  she  was  again  sold  for  91,800.  In  the  policy  she  had  been 
valued  at  91|500,  and  two  years  before  had  sold  for  92,000. 

Held,  reversing  the  judgment  of  the  court  below,  that  the  vessel  was  not  a 
constructive  total  loss.  Providence  Wathington  Ins,  Co,  v.  Corhett,  9  Can. 
8.  C.  B.  256,  approved. 

The  ProTidenee  Washington  Int.  Go.  y.  Almon.— 17th  February,  1865. 

17.  Warranted  no  other  insurance — Construction  of. 

Action  upon  a  policy  of  insurance  in  the  usual  form  upon  the  schooner 
"  Smiling  Waters."  The  application  contained  the  words,  written  on  its  face, 
"  no  other  insurance,'*  and  the  policy  issued  on  the  application  so  made  con- 
tained the  words,  "  warranted  no  other  insurance.**  -  The  policy  was  issued  in 
favour  of  James  Butler  <fe  Co.,  on  account  of  whom  it  might  conoern.  The 
declaration  was  in  the  usual  form  and  averred  interest  in  the  persons  com- 
posing the  firm  of  James  Butler  A  Co.,  and  Henry  Walfield,  or  some  or  one  of 
them. 

The  defence  was  rested  solely  on  the  warranty,  which,  the  defendants 
contended,  meant  that  there  should  be  no  other  insarance  on  the  vessel  during 
the  continuance  of  the  risk. 

It  was  admitted  upon  the  trial,  that  after  the  policy  was  issued,  the 
Henry  Walfield  mentioned,  being  indebted  to  one  Sperry  for  assistance  in 
building  said  vessel,  instructed  Sperry  to  effect  insurance  on  the  vessel  to 
cover  his  debt,  which  Sperry  did  for  9400  with  J.  E.  and  others,  on  behalf  of 
whom  it  might  concern,  and  both  policies  were  in  full  force  at  the  time  of  the 
loss. 

Held,  affirming  the  judgment  of  the  Supreme  Court  of  Nova  Scotia,  that 
the  words  "  no  other  insurance,**  and  **  warranted  no  other  insurance,'*  meant 
that  there  should  be  no  other  insuranoe  on  the  vessel  daring  the  continuance 
of  the  risk. 

Appeal  dismissed  with  costs. 

.  Batler  y.  Hepehanti'  Marine  Iniurance  Co.— 17th  February,  1885. 
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18.  Voyage  policy — Sailing  directions — Time  of  entering  Gulf  of 
St.  Lawrence — Attempt  to  enter. 

In  an  action  on  a  voyage  policy  containing  this  clause  **  warranted  not  to 
enter »  or  attempt  to  enter,  or  to  use  the  Gulf  of  St.  Lawrence,  prior  to  the 
tenth  day  of  May,  nor  after  the  thirteenth  day  of  October  (a  line  drawn  from 
Cape  North  to  Cape  Hay,  and  across  the  Btrait  of  Canso,  to  the  northern 
entrance  thereof,  shall  be  considered  the  bounds  of  the  Gulf  of  St.  Lawrence 
seaward),"  the  evidence  was  as  follows: — The  captain  says:  '- The  voyage  was 
from  Liverpool  to  Quebec,  and  ship  sailed  on  April  2nd.  Nothing  happened 
until  we  met  with  ice  to  the  southward  of  Newfoundland,  shortened  sail  and 
dodged  about  for  a  few  days  trying  to  work  our  way  around  it.  One  night 
ship  wfks  hove  to  under  lower  main-topsail,  and  about  midnight  she  drifted 
into  a  large  field  of  ice.  There  was  a  heavy  sea  on  at  the  time,  and  the  ship 
sustained  damage.  We  were  in  this  ice  three  or  four  hours ;  laid  to  all  the 
next  day ;  could  not  get  any  further  along  on  account  of  the  ice.  In  about 
twenty-four  hours  we  started  to  work  up  towards  Quebec."  The  log  book 
showed  that  the  ship  got  into  the  ice  on  the  7th  May,  and  an  expert  examined 
at  the  trial  swore  that  from  the  entries  in  the  log  book  of  the  Gth,  7th,  8th  and 
9th  of  May,  the  captain  was  attempting  to  enter  the  Gulf  of  St.  Lawrence.  A 
verdict  was  taken  for  the  plaintiff  by  consent,  with  leave  for  the  defendants  to 
move  to  enter  t^  non-suit  or  for  a  new  trial,  the  court  below  to  have  the  power 
to  mould  the  verdict,  and  also  to  draw  inferences  of  fact  the  same  as  a  jury. 
The  Supreme  Court  of  New  Brunswick  sustained  the  verdict. 

Held,  reversing  the  judgment  of  the  court  below  (24  N.B.B.  39)  Henry,  J., 
dissenting,  that  the  above  clause  was  applicable  to  a  voyage  policy,  and  that 
there  was  evidence  to  go  to  the  jury  that  the  captain  was  attempting  to  enter 
the  gulf  contrary  to  such  clause. 

Tftylop  Y.  Horftn.— xi.  347. 

19.  Constructive  total  loss — Perils  not  insured  against — Abandon- 
ment—Arts. 2538,  25U,  26Uy  C.  C.  (P.Q.). 

On  the  28th  September,  1875,  a  steam  barge,  loaded  with  sand,  sank  while 
at  anchor  near  Chateauguay,  in  the  river  St.  Lawrence.  The  barge  was  raised 
and  floated  within  a  week  after  the  disaster.  It  was  shown  that  on  the  star- 
board side  there  was  an  auger  hole  in  the  bilge  of  the  barge  which  had  been 
plugged  up  with  a  little  wooden  plug,  and  that  the  plug  had  come  out.  The 
vessel  was  raised  by  the  insurers  under  the  salvage  clause  of  the  policy.  On 
the  first  October,  there  was  a  formal  protest,  made  at  the  request  of  the  master 
and  officers  of  the  barge,  setting  forth  all  the  details  of  the  wreck.  On  the  6th 
December,  1875,  the  insurers  were  notified  that  the  vessel  was  abandoned,  the 
notice  of  abandonment  concluding  with  the  words:  '*It  is  hardly  necessary  for 
me,  after  your  taking  possession  of  the  vessel,  to  make  any  further  declaration 
of  abandonment,  but  I  now  do  so  in  order  to  put  that  fact  formally  on  record, 
i^  and  now  again  give  you  notice  thereof."    The  vessel  was  eventually  sold  by 

consent  of  all  parties  interested  for  $150. 


) 
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In  an  action  on  the  policy  for  a  total  loss,  Held,  reversing  the  judgment  of 
'  the  court  below,  that  there  was  not  sufficient  evidence  to  enable  plaintiffs  to 
recover  as  for  a  total  or  constructive  total  loss  of  the  vessel. 

Per  Foumier,  J. — That  the  notice  of  abandonment  was  not  given  in  con- 
formity with  the  Art.  2544  of  the  Civil  Code,  and  not  made  within  a  reason- 
able tiipe.    Art.  2541,  C.  C. 

Weatem  Ats.  Co.  v.  Scanlan.— xiii.  207. 

20.  /rw.  on  freight — Constrv^tive  total  loss — Abatidonment — Re- 

IXiirs  by  underwriters. 

A  vessel  proceeding  on  a  voyage  from  Arecibo  to  Acquim  and  thence  to 
New  York,  encountered  heavy  weather,  was  dismasted  and  was  towed  into 
Guantanamo.  The  underwriters  of  the  freight  sent  an  agent  to  Guantanamo 
to  look  after  their  interests,  and  the  master  of  the  vessel,  under  advice  from 
the  owners,  abandonded  her  to  such  agent,  and  refused  to  assist  in  repairing 
the  damage,  and  complete  the  voyage.  The  agent  had  the  vessel  repaired  and 
brought  her  to  New  York,  with  the  cargo. 

In  an  action  to  recover  the  insurance  on  the  freight,  Held,  reversing  the 
judgment  of  the  court  below.  Strong,  J.,  dissenting,  that  there  being  a  con- 
structive total  loss  of  the  ship  the  action  of  the  underwriters,  in  making  the 
repairs  and  earning  the  freight,  would  not  prevent  the  assured  from  recovering. 

Troop  V.  Merohantg*  Hapliie  Int.  Co.— xiii.  506. 

21.  Description  of  voyage — Deviation — Question  for  jury — Misdi- 

rection —  Waiver  —  Defective  case  —  Ajyjylication  for  the 
re-hearing  of  the  judgment  under, 

A  marine  policy  insured  a  ship  for  a  voyage  from  Melbourne  to  Valpar- 
aiso for  orders,  thence  to  a  loading  port  on  the  western  coast  of  South  America, 
and  thence  to  a  port  of  discharge  in  the  United  Kingdom.  The  ship  went 
from  Valparaiso  to  Lobos,  an  island  from  twenty -five  to  forty  miles  off  the 
coast  of  South  America  and  was  afterwards  lost.    In  an  action  on  the  policy 

Held,  that  whether  or  not  Lobos  was  a  loading  port  en  the  western  coast 
of  South  America  within  the  policy  was  a  question  for  the  jury,  and  it  not 
having  been  submitted  to  them  a  new  trial  was  ordered  for  misdirection. 

After  judgment  application  was  made  to  vary  or  reverse  the  judgment  on 
affidavits  showing  that  the  question  was  submitted  and  answered. 

Held,  that  the  applicsltion  was  too  late,  as  the  court  had  to  determine  the 
appeal  case  transmitted,  and  the  respondent  had  allowed  the  appeal  to  be 
argued  and  judgment  rendered  without  taking  any  steps  to  have  the  case 
amended. 

Provldenee  Wftthington  Int.  Co.  t.  Oerow.— xiv.  731. 

See  INSURANCE,  MARINE,  29. 
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22.  L088  frcrni  detention  by  ice — Perils  insured  against — Ordinary 

perils  of  the  seas, 

A  veesel  on  her  way  to  Miramiohi,  N.  B.,  was  chartered  for  a  voyage  from 
Norfolk,  Vir.,  to  Liverpool  with  ootton.  She  arrived  at  Miramichi  on  Novem- 
ber 25th,  and  sailed  for  Norfolk  on  the  29th.  Owing  to  the  lateness  of  the 
season,  however,  she  could  not  get  oat  of  the  river  and  she  remained  frozen  in 
the  ice  all  winter  and  had  to  abandon  the  cotton  freight. 

Held,  reversing  the  judgment  of  the  Sapreme  Court  of  New  Brunswick 
(24  N.  B.  Kep.  421),  Henry,  J.,  dissenting,  that  the  loss  occasioned  by  the 
detention  from  the  ice  was  not  a  loss  by  "  perils  of  the  seas  "  covered  by  an 
ordinary  marine  policy. 

The  Great  Weitern  Int.  Co.  v.  Jordan.— June  22, 1886.— ziv.  734. 

23.  Insurable  interest — Not  disclosed  when  j)olicy  issued — Notice 

of  ahandonment — Authority  of  agent. 

The  part  owner  of  a  vessel  may  insure  the  shares  of  other  owners  with  his 
own,  without  disclosing  the  interest  really  insured,  under  a  policy  issued  to  - 
himself  insuring  the  vessel  *'  for  whom  it  may  concern." 

An  agent  effecting  insurance  under  authority  for  that  purpose  only  may, 
in  case  of  loss,  give  notice  of  abandonment  to  the  underwriters  without  any 
other  or  special  authority. 

Merohantt*  Marine  Ininranee  Co.  t.  Barst.— xv.  185. 

24.  Condition  of  policy — Validity  of — Claim  not  made  within 

delay  stipulated  by  the  policy — Art  2184,,  C,  C. — Waiver. 

A  condition  in  a  marine  policy  that  all  claims  under  such  a  policy  shall 
be  void  unless  prosecuted  within  one  year  from  date  of  I6s8,  is  a  valid  condi- 
tion not  contrary  to  Art.  2184,  C.  G. ,  and  all  claims  under  such  a  policy  will 
be  barred  if  not  sued  on  within  one  year  from  the  date  of  the  loss. 

The  plaintiff  cannot  rely  on  appeal  on  a  waiVer  of  the  condition,  unless 
such  waiver  has  been  properly  pleaded. 

Per  Taschereau,  J. — The  debtor  cannot  stipulate  to  enlarge  the  day  to  pre- 
scribe, but  the  creditor  may  stipulate  to  shorten  that  day. 

Allen  Y.  Herohanti*  Marine  Insurance  Co.— zv.  488. 

25.  Warranty  in  policy — Time  of  sailing — Action  on  policy — 

LiTnitation  of  tivfie — Defective  proof — WJietlter  tivie  runs 
from  filing  of 

A  vessel  insured  for  a  voyage  from  Gharlottetown  to  St.  Johns,  Nfld.,  left 
the  wharf  at  Gharlottetown  on  December  8.  with  the  bona  fide  intention  of 
commencing  her  voyage.  After  proceeding  a  short  distance,  she  was  obliged 
by  ^stress  of  weather  to  anchor  within  the  limits  of  the  harbour  of  Gharlotte- 
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town  and  remained  there  until  December  4,  when  she  proceeded  on  her 
voyage. 

Held,  that  this  was  a  compliance  with  the  warranty  in  the  policy  of  insur- 
ance to  sail  not  later  than  December  3,  bat  a  breach  of  warranty  to  sail  from 
the  port  of  Cfiarlottetown  not  later  than  December  3. 

A  claase  in  the  marine  policy  required  action  to  be  brouf;ht  on  it  within 
twelve  months  from  the  date  of  depositing  claim  for  loss  or  damage  at  the 
office  of  the  assurers.  A  protest  was  deposited  accompanied  by  a  demand  for 
the  insurance.  The  protest  was  defective  and  some  months  later  an  amended 
claim  was  deposited. 

Held,  affirming  the  judgment  of  the  oourt  below,  that  an  action  begun 
more  than  twelve  months  after  the  original,  but  less  than  twelve  months  after 
the  amended  claim  was  deposited,  was  too  late. 

Robertion  v.  Pttgh.— xv.  706. 

26.  Exceptions  in  policy — Barratry — Proximate  cause  of  loss — 

Perils  of  the  seas. 

Insurance  in  a  marine  policy  against  loss  '*  by  perils  of  the  seas,*'  does  nob 
cover  a  loss  by  barratry. 

It  is  not  necessary  that  barratry  should  be  expressly  excepted  in  a  marine 
policy  to  relieve  the  insurers  from  liability  for  such  a  loss. 

Per  Strong,  J.,  dissenting. — If  the  proximate  cause  of  the  loss  is  a  peril  of 
the  seas  covered  by  the  policy  the  underwriter  is  liable,  though  the  primary 
cause  may  have  been  a  barratrous  act. 

O'Connor  y.  Merohanti*  Marine  IniuFance  Co.— xvi.  331. 

27.  Constructive  total  loss — Liability  of  company — Cost  of  repairs 

— One-third  neiv  for  old — Construction  of  condition  ivken 
vessel  not  repaired. 

A  policy  of  insurance  on  a  ship  contained  the  following  clause  :— In  case 
of  repairs,  the  usual  deduction  of  one-third  will  not  be  made  until  after  six 
months  from  the  date  of  first  registration,  but  after  such  date  the  deduction 
will  be  made.  And  the  insurers  shall  not  be  liable  for  a  constructive  total  loss 
of  the  vessel  in  case  of  abandonment  or  otherwise,  unless  the  cost  of  repairing 
the  vessel,  under  an  adjustment  as  of  partial  loss,  according  to  the  terms  of 
this  policy  shall  amount  to  more  than  half  of  its  value,  as  declared  in  this 
policy.'*  The  ship  being  disabled  at  sea  put  into  port  for  repairs,  when  it  was 
found  that  the  cost  of  repairs  and  expenses  would  exceed  more  than  one-half 
of  the  value  declared  in  the  policy  if  the  usual  deduction  of  one-third  allowed 
in  adjusting  a  partial  loss  under  the  terms  of  the  policy  was  not  made,  but  not 
if  it  was  made. 

Held,  affirming  the  judgment  of  the  court  below,  Patterson,  J.,  dissenting, 
that  the  "  cost  of  repairs  "  in  the  policy  meaht  the  net  amount  after  allowing 
one- third  of  the  actual  cost  in  respect  of  new  for  old,  according  to  the  rule 
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asnally  followed  in  adjasting  partial  loss,  and  not  the  estimated  amount  of  the 
gross  costs  of  the  repairs  forming  the  basis  pf  an  average  adjaetment  in  case 
of  claim  for  partial  loss,  and  therefore  the  cost  of  repairs  did  not  amount  to 
half  the  declared  value. 

Oepow  Y.  Britigh  American  Ing.  Clo. )  ^     .    ._ 
Y.  Royal  Canadian  Ing.  Co.  ) 

28.  Delay  in  prosecuting  voyage — Deviation — Enhancement  of 

risk. 

There  is  an  implied  condition  in  a  contract  of  marine  insurance,  not  only 
that  the  voyage  shall  be  accomplished  in  the  ordinary  track  or  course  of  navi- 
gation but  that  it  shall  be  commenced  and  completed  with  all  reasonable  and 
ordinary  diligence;  any  unreasonable  or  unexcused  delay,  either  in  com- 
mencing or  in  completing  the  voyage,  alters  the  risk  and  absolves  the 
underwriter  from  liability  for  subsequent  loss. 

In  case  of  deviation  by  delay,  as  in  case  of  departure  from  the  usual 
course  of  navigation,  it  is  not  necessary  to  show  that  the.  peril  has  been 
enhanced  in  order  to  avoid  the  policy. 

Spinney  v.  The  Ocean  Mntaal  Marine  Ing.  Co.— zvii.  326. 

29.  Construction  of  policy — Deviation — Loading  port  on  west  coast 

of  South  America — Guano  Islands — Coramercial  usage. 

The  voyage  specified  in  a  marine  policy  included  '*  a  loadmg  port  on  the 
western  coast  of  South  America,"  and  payment  of  a  loss  under  the  policy  was 
resisted  on  the  ground  of  deviation,  the  vessel  having  loaded  at  Lobes,  one  of 
the  Gu^no  Islands,  from  twenty-five  to  forty  miles  off  the  coast.  On  the  trial 
of  an  action  to  recover  the  insurance  evidence  was  given  by  shipowners  and 
mariners  to  the  effect  that,  according  to  commercial  usage,  the  said  description 
in  the  policy  would  include  the  Guano  Islands,  and  there  was  evidence  that 
when  the  insurance  was  effected  a  reduction  of  premium  was  offered  for  an 
undertaking  that  the  vessel  would  load  Guano.  The  jury  found,  on  an  express 
direction  by  the  court,  that  the  island  where  the  vessel  loaded  was  on  the 
western  coast  of  South  America  within  the  meaning  of  the  policy. 

Held,  affirming  the  judgment  of  the  court  below,  that  the  words  in  the 
policy  must  be  taken  to  have  been  used  in  a  commercial  sense  and  as  under- 
stood by  shippers,  shipowners  and  underwriters ;  and  the  jury  having  based 
their  verdict  on  the  evidence  of  what  such  understanding  would  be,  and  the 
company  being  aware  of  a  Guano  freight  being  contemplated,  the  finding 
should  not  be  disturbed. 

The  ProYidence  Waghin^on  Ing.  Co.  y.  Oerow.— xvii.  387. 

30.  Toted  loss — Evidence — Right  to  recover  for  partial  loss. 

A  vessel  insured  for  a  voyage  from  Newfoundland  to  Cape  Breton  went 
ashore  on  Oct.  30th  at  a  place  where  there  were  no  habitations,  and  the  master 
had  to  travel  several  miles  to  communicate  with  the  owners.     On  Nov.  2nd  a 
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tug  came  to  the  place  where  the  vessel  was,  bat  the  master  of  the  tag  after 
examining  the  sitnation,  refused  to  try  and  get  her  off  the  rooks.  On  Nov. 
16th  one  of  the  owners  and  the  captain  went  to  the  vessel  and  caused  a  survey 
to  be  had  and  the  following  day  the  vessel  was  sold  for  a  small  amount,  the 
purchaser  eventually  stripping  her  and  taking  out  the  sails  and  rigging.  No 
notice  of  abandonment  was  given  to  the  underwriters  and  the  owners  brought 
an  action  on  the  policy  claiming  a  tocal  loss.  The  only  evidence  of  loss  given 
at  the  trial  was  that  of  the  captain  who  related  what  the  tug  had  done  and 
swore  that,  in  his  opinion,  the  vessel  was  too  high  on  the  rocks  to  be  got  off. 
The  jury  found,  in  answer  to  questions  submitted,  that  the  vessel  was  a  total 
wreck  in  the  position  she  was  in  and  that  a  notice  of  abandonment  would  not 
have  benefitted  the  underwriters.  On  appeal  from  a  judgment  refusing  to  set 
aside  a  verdict  for  the  plaintiff  and  order  a  non-suit  or  new  trial, 

Held,  per  Ritchie,  C.J.,  and  Strong,  J.,  that  there  was  evidence  to  justify 
the  trial  judge  in  leaving  to  the  jury  the  question  whether  or  not  the  vessel 
was  a  total  loss,  and  the  finding  of  the  jury  that  dhe  was  a  total  loss  being  one 
which  reasonable  men  might  have  arrived  at  it  should  not  be  disturbed. 

PtfrTaschereau,  Gwynne  and  Patterson,  JJ.,  that  the  vessel  having  been 
stranded  only,  and  there  being  no  satisfactory  proof  that  sh^  could  not  have 
been  rescued  and  repaired,  the  owners  could  not  claim  a  total  loss. 

Held,  Gwynne,  J.,  dissenting,  that  there  being  evidence  of  some  loss 
under  the  policy,  and  the  owner  being  entitled,  in  his  action  for  a  total  loss,  to 
recover  damages  for  a  partial  loss,  a  non-suit  could  not  be  entered,  but  there 
should  be  a  new  trial  unless  the  parties  agreed  on  a^  reference  to  ascertain  the 
.amount  of  such  damages. 

IPet  Gwynne,  J.,  that  the  plaintiff  could  not  recover  damages  for  a  partial 
loss  of  which  he  offered  no  evidence  at  the  trial  but  rested  his  claim  wholly 
upon  a  total  loss. 

PhoBniz  Ini.  Co.  v.  MoGe6.~xviii.  61. 

31.  Application — Promissory  representation — "WovM  tow  up 
and  back" 

An  application  for  insurance  on  a  vessel  in  a  foreign  port,  in  answer  to 
the  questions :  Where  is  the  vessel  ?  When  to  sail  ?  contained  the  following  : 
Was  at  *'  Buenos  Ayres  or  near  port  Srd  February  bound  op  river ;  would  tow 
up  and  back.*'  The  vessel  was  damaged  in  coming  down  the  river  not  in  tow. 
On  the  trial  of  an  action  on  the  policy  it  was  admitted  that  towing  up  and 
down  the  river  was  a  matter  material  to  the  risk. 

Held,  affirming  the  judgment  of  the  court  below,  that  the  words  *'  would 
tow  up  and  back  "  in  the  application  did  not  express  a  mere  expectation  or 
belief  on  the  part  of  the  assured,  but  amounted  to  a  promissory  representation 
that  the  vessel  would  be  towed  up  and  down,  and  this  representation  not 
having  been  carried  out  the  policy  was  void. 

Bailey  v.  The  Ooean  Mntual  Marine  Im.  Co.— xix.  15S. 
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32.  Subject  of  iTiaurance — Insurance  on  advances — Wording  of 
policy — Insurable  interest 

A  policy  of  marine  insnrance  provided  that  L.  &  Co.,  on  account  of 
ownersi  in  case  of  loss  to  be  paid  to  L.  &  Go.  do  caase  to  be  insured,  lost  or 
not  lost,  the  sum  of  $2,000,  on  adoancetj  upon  the  body,  etc.,  of  the  "  Lizzie 
Perry.**  The  rest  of  the  policy  was  applicable  to  insurance  on  the  ship  only. 
L.  &  Co.  were  managing  owners  who  had  expended  considerable  money  in 
repairs  on  the  vessel.  In  an  action  on  the  policy  the  insurers  claimed  that 
the  insurance  was  on  advances  by  the  owners  which  were  non  insurable. 

Held,  affirming  the  judgment  of  the  Supreme  Court  of  Nova  Scotia,  that 
the  instrument  must,  if  possible,  be  construed  as  valid  and  effectual  and  to  do 
so  the  words  *'  on  advances  "  might  be  treated  as  surplusa^^e  or  as  merely  a 
reference  to  the  inducement  which  led  the  owners  to  insure  the  ship. 

The  BrltlBh  America  Aisarance  Co.  y.  Law.— xzi.  325. 


33.  Contract — Application  far  insurance — Agreement  to  forward 
— Evidence — Escrow. 

B.  wishing  to  insure  his  vessel  the  ''  C.  U.  Chandler  "  went  to  a  firm  of 
insurance  brokers,  who  filled  out  an  application  and  sent  it  by  a  clerk  to  K. , 
agent  for  a  foreign  marine  insurance  company.  In  the  application  the  vessel 
was  valued  at  t^2,500  and  the  rate  of  premium  was  fixed  at  11  p.  c.  E.  refused 
to  forward  the  application  unless  the  valuation  was  raised  to  $3,000 — or  12 
p.  c.  premium  was  paid.  This  waa  not  acceded  to  by  the  brokers  but  E. 
filled  out  an  application  with  the  valuation  increased  and  forwarded  it  to  the 
head  office  of  his  company.  On  the  day  that  it  was  mailed  the  vessel  was  lost 
and  four  days  after  E.  received  a  telegram  from  the  attorney  of  the  company 
at  the  head  office  as  follows :  **  *  Chandler '  having  been  in  trouble  we  have 
telegraphed  you  declining  risk,  but  had  previously  mailed  policy;  please 
decline  risk  and  return  policy.'*  The  policy  was  received  by  E.  next  day  and  he 
returned  it  at  once ;  he  did  not  show  it  to  the  brokers  or  to  B.,  nor  informed  them 
of  its  receipt.  In  an  action  by  B.  against  E.  to  recover  damages  for  neglect  in 
not  forwarding  the  application  promptly,  with  a  count  in  trover  for  conversion 
of  the  policy, 

Held,  affirming  the  judgment  of  the  Sup reme  Court  of  New  Brunswick, 
that  as  E.  was  never  authorized  nor  requested  to  forward  the  application 
which  he  did  forward,  namely,  that  in  which  the  vessel  was  valued  at  $3,000, 
and  had  refused  to  forward  the  only  application  authorized  by  the  brokers  on 
behalf  of  B.,  the  latter  could  maintain  no  action  founded  on  negligence. 

Held,  further,  that  the  property  in  the  policy  prepared  at  the  head  office 
and  sent  to  E.  never  passed  out  of  the  company  and  was  at  the  most  no  more 
than  an  eicrow  in  the  hands  of  E.,  the  agent,  and  therefore  trover  would  not 
lie  against  E.  for  its  conversion. 

Back  Y.  Knowlton.— zxi.  371* 
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84.  Marine  insurance — OeTieral  average — hiaurance  on  hull — Cost 
of  saving  cargo — Average  bond, 

A  veMel  loaded  with  ooal  stranded  and  was  al>andoned.  Notice  of  aban- 
donment was  given  to  the  underwriters  on  the  hall.  The  oargo  was  not 
insured.  The  owners  of  the  oargo  offered  to  take  it  out  of  the  vessel  but  the 
underwriters  preferred  to  do  it  themselves  and  an  average  bond  was  executed 
by  the  underwriters  and  owners  by  whioh  they  respectively  agreed  to  pay  the 
said  loss  according  to  their  several  shares  in  the  vessel,  her  earnings  as  freight 
and  her  cargo,  the  same  to  be  stated  and  apportioned  in  accordance  with  the 
established  usage  and  law  of  the  province  in  similar  oases  by  a  named 
adjuster.  Efforts  having  been  made  to  save  both  vessel  and  cargo,  resulting 
in  a  portion  df  the  latter  being  taken  out  but  the  remainder  and  the  vessel 
being  abandoned,  the  adjuster  apportioned  the  loss  making  the  greater  part 
payable  by  the  owners  of  the  cargo.  In  an  action  on  the  bond  to  recover  this 
amount, 

Held,  affirming  the  decision  of  the  Court  of  Appeal  for  Ontario,  that  the 
owners  of  the  cargo  were  only  liable,  under  the  bond,  to  pay  such  amount  as 
would  be  legally  due  according  to  the  principles  of  the  law  relating  to  general 
average ;  that  the  cargo  and  vessel  were  never  in  that  common  peril  which  is 
the  foundation  of  the  right  to  claim  for  general  average,  that  the  money 
expended,  beyond  what  was  the  actual  cost  of  the  salvage  of  the  cargo  saved 
was  in  no  sense  expended  for  the  benefit  of  the  cargo  owners;  and  the 
defendants  having  paid  into  court  a  sum  sufficient  to  cover  such  actual  cost 
the  underwriters  were  not  entitled  to  a  greater  amount. 

The  WesteFn  Assuranee  Co.  y.  The  Ontario  Coal  Co.  of  Toponto. 

— xxi.88d. 

Intercolonial  Railway. 

See  PETITION  OF  RIGHT,  1,  8. 

Interest — Arrears  of,  prescription  against. 

See  PRESCRIPTION,  1. 

2.  Chargeable  against  testamentary  executora. 

See  EXECUTORS. 

3.  Misdirecting  Jury  as  to,  on  Promissory  Note. 

See  EVIDENCE,  5. 

4.  On  deposit  in  Court  under  31  V.  c.  12  and  37  V.  c.  13  (N.S.)— 

OflBcer  of  Court  not  entitled  to. 

See  JURISDICTION,  IS. 
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5.  On  covenant  in  mortgage — Evidence. 

A  note  dated  11th  Jannary,  1882,  payable  to  and  endorsed  by  one  8.  H., 
was  for  $8,000  with  interest  at  the  rate  of  two  per  cent,  per  month  until  paid. 
By  a  covenant  for  pajrment  contained  in  a  mortgage  deed  of  the  same  date, 
given  by  the  defendant  to  the  plaintiff  as  a  collateral  security  for  the  payment 
of  this  note,  the  defendant  covenanted  to  pay  **  the  said  sum  of  93,000  on  the 
11th  day  of  July,  1862,  with  interest  thereon  at  the  rate  of  twenty-four  per 
cent,  per  annum  until  paid."  A  judgment  was  recovered  upon  the  note,  but 
not  upon  the  covenant.  The  master  allowed  for  interest  in  respect  of  this 
debt  six  per  cent,  only  from  the  date  of  the  recovery  of  the  judgment. 

Held,  that  the  proper  construction  of  the  terms  of  both  the  note  and 
covenant  as  to  payment  of  interest  was  that  interest  at  the  rate  of  twenty- 
four  per  cent,  should  be  paid  up  to  the  11th  July,  1862,  and  not  that  interest 
should  be  paid  at  that  rate  after  such  day  if  the  principal  should  then  remain 
unpaid. 

St.  John  Y.  Rykert.— z.  278. 

6.  Petition  of  right — Oovemiiient  contract — Unliquidated  dam- 

ages— Interest — Right  of  contractor  to. 

M.  A  Co.  brought  an  action  by  petition  of  right  against  the  Dominion 
Government,  for  damages  for  an  alleged  breach  of  contract  whereby  the  sup- 
pliants contracted  for  the  Parliamentary  and  Departmental  printing  for  a 
certain  specified  period.  The  alleged  breach  consisted  in  the  Government 
giving  a  portion  of  the  said  printing  to  other  parties,  the  suppliants  claiming 
that,  by  the  terms  of  the  contract,  they  were  entitled  to  the  whole  of  it.  The 
Crown  demurred  to  the  petition,  and  as  to  the  departmental  printing,  the 
demurrer  was  overruled  (8  Can.  8.  C.  B.  210).  The  petition  subsequently 
came  on  for  hearing  in  the  Exchequer  Court,  and  a  reference  was  made  to  the 
Begistrar  and  Queen's  Printer  to  ascertain  and  report  as  to  the  profit  lost  to 
the  suppliants  by  not  being  allowed  to  do  the  departmental  printing.  The 
referees  found  a  certain  sum  as  the  profit  lost  to  suppliants,  stating  in  their 
report,  that  the  suppliants  claimed  interest  on  the  amount,  but  that  the 
referees  were  of  opinion  they  had  no  power,  under  the  order  of  reference  to 
consider  the  question  of  interest. 

No  exception  was  taken  to  the  report  of  the  referees,  and  the  sup- 
pliants moved  in  the  Exchequer  Court  for  judgment  for  the  amount  found 
by  the  referees  with  interest,  as  the  damages  to  which  they  were  entitled  under 
their  petition  of  right.  Mr.  Justice  Henry,  before  whom  the  motion  was 
made,  gave  judgment  for  the  amount  found  by  the  referees  with  interest 
thereon  at  6  per  cent.,  such  interest  to  be  computed  on  the  aggregate  of  the 
the  sums  which,  according  to  said  report,  the  suppliants  up  to  the  81st  day  of 
December,  in  each  year  during  the  currency  of  the  said  contract,  would  have 
received  as  profit. 

On  appeal  to  the  Supreme  Court  of  Canada  from  that  part  of  the  judg- 
ment allowing  interest,  Held,  Henry,  J.,  dissenting,  that  the  suppliants  were 
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not  entitled  to  interest  on  the  amoant  fonnd  by  the  referees  for  loss  of  profits. 
Appeal  allowed  with  costs. 

The  Qaeen  y.  MacLean  et  al.— 12th  May,  1885. 

7.  Mortgage — lUde  of  interest — Fixed  tivie  for  payment  of  lyrin- 

cipal — "  Until  principal  and  interest  shcdl  be  fully  paid 
and  satisfied" 

A  mortgage  of  real  estate  provided  for  payment  of  the  principal  money 
secured  on  or  before  a  fixed  date  "  with  interest  thereon  at  the  rate  of  ten  per 
centum  per  annum  until  such  principal  money  and  interest  shall  be  fully  paid 
and  satisfied." 

Held,  affirming  the  judgment  of  the  Court  of  Appeal  for  Ontario,  that  the 
mortgage  carried  interest  at  the  rate  of  ten  per  cent,  to  the  time  fixed  for  pay- 
ment of  the  principal  only,  and  after  that  date  the  mortgagees  could  recover 
no  more  than  the  statutory  rate  of  six  per  cent,  on  the  unpaid  principal.  St. 
John  V.  Rykert,  (10  Can.  S.  C.  B.  278),  (See  Interest  5),  followed. 

The  People*!  Loan  and  Deposit  Co.  y.  Grant.— xviii.  262. 

8.  Legislative  authority  over — B.  N.  A.  Act  ss.  91  &  92 — Penalty 

for  non-payment  of  taxes — Municipal  Act  49  V.  c.  52,  s.  626 
(Man.)— 50  V.  c.  10  a.  43  (Man.). 

See  LEGISLATURE,  20. 

MUNICIPAL  CORPORATION,  16. 

9.  Contract — Final  Certificate  of  Engineer — Interest  to  be  com- 

puted from  date  of. 

See  CONTRACT,  63. 

10.  On  construction  of  deed  of  sale. 

See  SALE  OF  LANDS.  18. 

Interpleader — Voluntary  payment  by  purchaser  to  sherift*  of 
amount  of  execution  against  vendor — Proceeds  not  the  sub- 
ject of  interpleader  by  third  party  having  lien. 

See  SALE  OF  LANDS,  19. 

2.  Judgment  on  interpleader  issue  under  execution  on  a  final 
judgment  not  an  interlocutory  order  within  s.  5  of  the 
Ontario  Judicature  Act,  or  if  interlocutoiy  is  such  an  order 
as  was  appealable  before  that  Act,  and  therefore  in  any  case 
now  appealable  to  the  Court  of  Appeal. 

See  CORPORATIONS,  30. 
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Interpretation  Act— 31  V.  c.  1  (D.),  applicable  to  P.  E.  Island. 

See  CANADA  TEMPERANCE  ACT  1878,  5. 

Interrogatories— On  articulated  facts — Evasive  answers — C.  C.  P. 
Arts.  228,  229. 

See  CONTRACT,  12,  17. 

2.  ComTiiisaion  froTYi  SupreToe  Court  of  N.  B, — 0.  S,  c,  37 — Directed 
to  two  corn/misaionera — Return  signed  by  on^  only — Failv/re 
to  administer  interrogatories, 

A  coftimission  was  issued  oat  of  the  Snpreme  Court  of  New  Brxmswick- 
directed  to  two  commissioners,  one  named  by  each  of  the  parties  to  the  suit* 
— ^to  take  evidence  at  St.  Thomas,  W.  I.,  with  liberty  to  plaintiff's  commis-' 
sioner  to  proceed  ex  parte  if  the  other  neglected  or  refused  to  attend.  Both^ 
commissioners  attended  examination  and  defendant's  nominee  cross-examitifodt 
the  witness,  but  refused  to  certify  to  the  return,  which  was  sent  back  to  the 
court  signed  by  one  commissioner  only.  Some  of  the  interrogatories  and  cros  s 
interrogatories  were  not  put  to  the  witnesses  by  the  commissioners. 

Held,  reversing  the  judgment  of  the  court  below,  23  N.  B.  R.  160,  that  the 
failure  to  administer  the  interrogatories  according  to  the  terms  of  the  commis- 
sion was  a  substantial  objection,  and  rendered  the  evidence  incapable  of  being 
received. 

Per  Ritchie,  C.  J.,  and  Strong,  Fournier  and  Henry,  JJ.,  that  the  refusal 
of  one  commissioner  to  sign  the  return,  did  not  vitiate  it. 

Per  Gwynne,  J«,  that  the  return  should  have  been  signed  by  both  commis- 
sioners, and  not  having  been  so  signed,  was  void,  and  the  evidence  under  it 
should  not  have  been  read. 

MilTlUe  Mutaal  Marine  and  Fire  Ins.  Co.  y.  DrUooll.~zi.  183. 

Intervention — Judgment  in  favour  of  the  Crown — Escheat — Tierce 
opposition  by  possessor  of  land  escheated — Intervention  by 
purchasers  from  Crown— Status  of  parties. 

See  PRACTICE,  14. 

Intestate  Estate. 

See  DISTRIBUTION  OF  ESTATE. 

Intimidation. 

See  ELECTION,  22. 

Inventory — And  partition  between  co-heirs,  action  to  annuL 

See  PARTITION. 

CAS.   DIG. — 26 


402 

-Any  of  his  body  lawfully  begotten 
issue  surviving  him — Meaning  of. 

See  WILL,  2. 


J. 


JaiL — Establishment  of  County  Courthouse  and  jail — Bight  to 
remove  from  shire  town — 5th  ser.  c.  20,  s.  1,  49  V.  c  11. 

(N.  S.). 

See  MUNICIPAL  CORPORATION,  22. 

Joint  Tenancy, — Construction  of  will — Evidence  to  establish — 
Intention — Severance. 

See  WILL,  20. 

Judg^e. — Discretion  of — Insolvent  bank — Appointment  of  liquida- 
tor— Bight  to  appoint  another  bank. 

See  WINDING-UP.  10. 

2.    Trial  by — Findings  on  matters  of  fact — Interference  with  on 
appeal. 

See  EVIDENCE,  49. 

Judicial  Avowal — Deed,  erroneovs  etatement  in  —  Art.    1243, 

C  G.  1j.  C 

By  notarial  deed,  dated  8rd  May,  1875,  F.  McN.  and  P.  E.  parohased 
from  one  F.  C.  certain  printing  materials.  The  agreed  price  was  $6,000,  and 
was  paid ;  but  the  deed  erroneously  stated  the  price  to  be  t^7, 188.40,  which 
amount  was  acknowledged  in  the  deed  to  have  been  paid  and  received.  C. 
remained  in  possession,  and,  after  being  in  partnership  with  M.  for  several 
months,  failed.  On  7th  March,  1876,  F.  McN.  and  P.  K.  claimed  the  plant, 
and  their  petition  stated  the  purchase  had  been  made  in  good  faith,  and  that 
they  had  paid  the  agreed  price,  but  that  the  deed  erroneously  stated  the  price 
to  be  $7,188.40.  The  evidence  as  to  the  price  agreed  upon  and  paid  was  that 
of  F.  McN. ,  and  his  statement  was  confirmed  by  F«  C.  The  appellant,  as 
assignee  to  the  insolvent  estate  of  F.  C.  it  M.,  claimed  the  payment  of 
1^2yl88,40,  being  the  balance  between  tbe  consideration  price  mentioned  in  the 
deed  and  the  $6,000  admitted  to  have  been  paid. 

Held,  affirming  the  judgment  of  the  court  below,  that  the  only  evidence  in 
support  of  appellant's  contention  being  that  of  F.  MoN.,  the  respondent,  the 
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appellant,  conld  not  divide  the  respondent's  answers  (aveu  jndieiare)  in  order 
to  avail  himself  of  what  was  favourable  and  reject  what  was  unfavourable. 

Per  Strong,  J.,  dissenting. — Although  there  is  an  error,  or  even  a  false 
statement  in  a  deed,  the  obligation  to  pay  the  consideration  proven  to  be  the 
true  and  legitimate  one  remains. 

Fulton  V.  McNunee. — ii.  470. 

Judgment — When  appealable, 

See  FINAL  JUDGMENT. 
JURISDICTION. 

2.  Of  confirmation. 

See  PETITION  OP  RIGHT,  8. 

3.  Against  joint  misf easors — Effect  of. 

See  PETITION  OF  RIGHT,  15. 

4.  Requite  Civile  against— Application  to  stay  entry  and  execu- 

tion of. 

See  OPPOSITION,  2. 

5.  Revocation  of — Requite  Civile — Opposition. 

See  SHERIFF,  6. 

6.  Setting  aside — Execution — Assignment — Execwtors — Fraud — 

Estoppel — Appeal, 

The  plaintiffs  by  their  agent,  Patrick  Rooney,  in  April,  1877,  procured  a 
judgment  to  be  signed  against  Peter  Rooney,  the  defendant,  who,  for  purposes 
of  his  own,  snfifered  the  judgment  to  go  by  default.  No  execution  was  ever 
issued  thereon.  After  the  death  of  Peter,  the  plaintiffs  assigned  the  judgment 
to  the  wife  of  Patrick,  who  paid  them  950 therefor;  and,  on  her  application. 
Armour,  J.,  made  an  order  allowing  execution  to  issue  against  the  executors  of 
Peter.  The  executors  then  applied  to  set  aside  the  judgment,  as  having  been 
fraudulently  obtained,  and  to  be  allowed  to  defend  the  action,  or  for  such 
other  order  as  should  seem  just;  and  upon  such  application  Wilson,  C.J., 
made  an  order  setting  aside  the  judgment  and  all  proceedings  in  the  action, 
and  directing  the  plaintiffs  to  repay  the  |60.  This  order  was  affirmed  on 
appeal  by  the  CJonomon  Pleas  Division. 

The  case  was  appealed  to  the  CJourt  of  Appeal  for  Ontario.  The  facts 
will  be  found  more  fully  set  out  in  the  report  of  the  judgments  of  that  court, 
11  Ont.  App.  R.  678. 

As  appears  from  thai  report,  the  Court  of  Appeal,  Held,  that  an  appeal 
lay  from  the  order  of  the  Common  Pleas  Division  to  the  Court  of  Appeal,  as 
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it  was  in  faot  a  final  disposition  of  the  whole  matter  and  a  har  to  the  plain- 
tiff 's  further  proceeding,  hat  although  the  memhers  of  the  oourt  were  all  of 
opinion  for  different  reasons,  that  the  order  below  was  wrong,  they  did  not 
agree  as  to  the  extent  to  which  it  should  be  nikodified  or  reversed,  and  there- 
fore the  appeal  was  dismissed  without  costs. 

Ftr  Hagarty,  C.J.O.,  and  Osier,  J.A. — The  judgment  should  merely  be  set 
aside  and  the  executors  allowed  in  to  defend. 

P^  Burton,  J.A. — The  executors  cannot  be  heard  to  allege  their  testator's 
fraudulent  purpose;  they  are  estopped  from  confining  the  operations  of  the 
judgment  within  the  limit  of  his  intended  fraud ;  and  the  judgment  should  be 
allowed  to  stand. 

Ftr  Patterson,  J.A. — The  judgment  should  not  be  set  aside,  but  the  order 
of  Armour,  J.,  should  be  rescinded,  and  it  should  be  declared  that  Patrick's 
wife,  as  assignee  of  the  judgment,  was  not  entitled  to  issue  execution,  because 
the  judgment  was  procured  by  Patrick,  her  husband,  and  suffered  by  Peter, 
for  a  fraudulent  purpose,  of  which  she  had  notice  when  she  took  the  assign- 
ment. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  it  was  doubtful  if 
an  appeal  would  lie  to  the  Supreme  Court  of  Canada  in  such  a  case,  but  if  it 
would,  the  order  of  Wilson,  C.J.,  affirmed  by  the  judgment  of  the  Divisional 
Court,  should  not  be  interfered  with. 

Fer  Gwynne,  J.,  (delivering  the  judgment  of  the  court) : 

I  entertain  great  doubt  that  an  appeal  lies  to  this  court  from  the  judg- 
ment of  the  Common  Pleas  Divisional  Court  of  the  High  Court  of  Justice 
for  Ontario,  in  a  case  like  the  present,  which  originates  in  the  decision  of  a 
judge  in  chambers  from  whose  judgment  an  appeal  lay  to  the  Divisional 
Court. 

In  granting  the  rule  against  which  this  appeal  is  taken,  that  court  exer- 
cised a  jurisdiction  inherent  in  it,  and  resting  wholly,  as  it  appears  to  me,  on 
its  discretion,  to  remove  from  the  records  of  the  court  a  judgment  the  enforc- 
ing which  in  the  interest  of  the  person  having  an  assignment  of  it,  against  the 
estate  of  the  deceased  defendant,  would,  in  the  opinion  of  the  court,  under  the 
circumstances  appearing  in  the  case,  work  a  very  great  wrong  to  that  estate, 
and  BO,  to  prevent  the  abuse  of  the  process  of  the  court  for  the  perpetration  of 
what  appeared  to  the  court  to  be  a  great  fraud,  it  ordered  the  judgment  and 
subsequent  proceedings  thereon  to  be  set  aside,  as  the  only  effective  mode  of 
affording  protection  to  the  estate  of  the  deceased  defendant  from  a  protracted 
and  expensive  litigation  upon  proceedings  which  might  be  taken  to  enforce  the 
judgment  by  writ  of  revivor,  or  by  action  upon  it  to  be  carried  on  in  the  name  of 
the  judgment  plaintiffs,  but  in  the  interest  of  the  fraudulent  assignee,  who  pro- 
cared  the  judgment  to  be  entered  without  the  knowledge  of  the  nominal  plain- 
tiffs, as  is  sworn  by  Carl  Schrosder,  and  admitted  by  Patrick  Booney,  who 
procured  the  judgment,  and  who  admits  that  the  nominal  plaintiff  did  not 
know  of  the  judgment  previous  to  December,  1862,  when  upon  his  procarement 
it  was  assigned  to  his  wife.  But  if  it  be  appealable,  we  should  not  interfere 
with  the  finding  of  the  learned  Chief  Justice  Wilson  sitting  in  chambers, 
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affirmed  by  the  jadgment  of  the  Divisional  Court  thereon.  The  case  is  so 
prei^nant  with  fraud  on  the  part  of  Patrick  Rooney,  the  substantial  assignee  of 
the  judgment  as  to  raise  doubts  in  my  mind,  whether  his  brother  Peter  was 
not  rather  his  dupe  under  circumstances  which  by  reason  of  the  death  of  Peter 
cannot  now  be  disclosed,  than  a  party  to  the  contrivance  of  any  fraud  against 
Dolan,  to  perpetrate  which  is  now  suggested  as  having  been  Patrick's  sole 
motive  in  causing  the  action  to  be  brought  in  the  name  of  Sohrceder  and 
Company,  and  the  suffering  judgment  therein  by  default  by  Peter,  for  it 
appears  that  Peter  left  this  country  for  Ireland  a  few  days  after  the  service  of 
the  writ  upon  him,  and  it  is  not  improbable  that  he  left  his  interests  in  the 
defence  of  this  suit,  as  he  did  in  his  defence  to  the  suit  brought  in  Montreal 
by  Dolan  against  him  and  Francis  Booney,  to  the  care  of  Patrick,  who  appears 
to  have  represented  both  Peter  and  Francis  in  that  suit,  and  to  have  done 
whatever  was  done  in  it  in  their  names,  and  to  have  effected  the  final  settle- 
men  thereof,  which  is  signed  by  him  as  their  attorney. 

By  whomsoever  the  goods  in  question  were  ordered,  a  point  which  is  not 
made  quite  olea^,  and  whatever  Mr.  Carl  Schrceder,  the  agent  of  the  nominal 
plaintiffs  at  New  York,  may  have  thought  as  to  the  liability  of  Peter  to  the 
firm  of  Schrceder  A  Co.  originally  for  those  goods  in  virtue  of  the  order  given 
for  them,  it  appears  very  clear  that  Patrick  Rooney,  who  was  the  agent  at 
Montreal  of  Schrceder  &  Co.,  well  knew  that  in  truth  and  in  fact  Peter  never 
was  liable  therefor,  for  before  the  goods  were  sent  out  to  this  country  he  had 
left  the  firm,  and  the  goods  arrived  at  Montreal  subject  to  control  of  Patrick 
as  agent  of  Schrceder  &  Co ,  and  with  his  assent  only  they  could  have  been 
and  were  delivered  to  Booney  &  Dolan,  and,  on  the  failure  of  that  firm,  Patrick, 
as  agent  for  Schrceder  A  Co.,  proved  for  the  whole  claiin  against  the  estate  of 
Booney  A  Dolan,  in  pursuance  and  by  reason  of  which  proof  Carl  Schrceder, 
the  agent  at  New  York,  received  dividends  from  that  estate  upon  the  whole 
amount,  and,  as  is  sworn  by  Boughan,  the  firm  accepted  Booney  and  Dolan  as 
their  debtors  and  never  looked  to  Peter  Booney  for  the  amount. 

Carl  Schrceder  now  swears,  and  in  this  he  is  confirmed  by  Patrick 
Booney,  that  Schrceder  A  Co.  never  knew  of  the  recovery  in  their  name  of  any 
judgment  against  Peter  Booney  until  December,  1882,  when  Patrick  applied  to 
Carl  for  an  assignment  of  it,  and  it  was  immediately  upon  his  request  assigned 
to  his  wife  without  any  consideration  paid  therefor.  The  fifty  dollars  after- 
wards paid  to  Carl  Schrceder  by  Patrick  was  paid  quite  voluntarily  and  evi- 
dently for  the  purpose  of  endeavouring  to  give  a  semblance  of  bona  adet  to 
.  the  transaction  and  of  assisting  Patrick  in  setting  up  the  claim  to  the  judg- 
ment now  made  by  him  on  behalf  of  his  wife  as  if  purchased  bona  fide  for 
value.  The  only  objection  which  can,  I  think,  be  taken  to  C.  J.  Wilson's  order 
is  that  he  has  ordered  this  sum  of  fifty  dollars  to  be  paid  to  Patrick  by  Peter's 
executors.  By  this  time  Schrceder  A  Co.  were  doubtless  well  aware  that  they 
never  had  any  claim  against  Peter  for  the  amount  or  any  part  of  the  amount 
mentioned  in  the  judgment  procured  to  be  entered  in  their  name  as  plaintiffs 
against  Peter,  and  that  they  set  no  value  upon  that  judgment  appears  from 
their  having  assigned  it,  at  Patrick's  request,  to  his  wife,  the  moment  they 
heard  of  its  existence,  and  for  no  consideration  whatever  paid  at  the  time,  or 
bargained  for  being  paid  in  future. 


406 

Judgment — Continued. 

As  to  the  objeotion  that  It  wm  not  oompetent  for  Chief  Justioe  Wilson  to 
entertain  a  motion  which,  if  sneeessfnl,  would  have  the  effect  of  annulling 
Mr.  Jnetioe  Armour's  order  to  let  ezeontion  issue  on  the  judgment,  even 
though  he  did  so  after  conference  with  Mr.  Justice  Armour,  and  with  his 
assent,  it  is  sufficient  to  say  that  a  question  as  to  the  propriety  of  such  matter 
of  judicial  etiquette,  is  not  a  matter  which  is  appealable,  and  the  statement  in 
Chief  Justice  Wilson's  order  as  to  what  took  place  befote  him,  and'  as  to  the 
matter  which  was  submitted  to  and  argued  before  him  must  be  taken  to  be 
conclusive. 

It  is  agreed  by  all  that  execution  should  not  under*  the  circumstances 
appearing  in  the  case  be  allowed  to  issue  in  favour  of  the  assignee  of  this  judg- 
ment. What  objection  then  can  there  be  to  setting  it  aside  altogether,  the 
court  being  satisfied  that  to  enforce  it  in  favour  of  Patrick  and  his  wife  would 
operate  as  a  fraud  on  Peter's  estate?  If  the  judgment  be  not  set  aside,  it  will 
be  competent  for  Patrick  on  behalf  of  his  wife  and  himself  to  use  the  names 
of  SchroBder  St  Co.,  as  plaintiffs,- to  sue  upon  the  judgment,  or  to  bring  a  writ 
of  revivor  of  it,  and  to  neither  of  such  proceedmgs  cou)d  the  matters  which 
hav^  been  the  subject  of  investigation  on  the  motion  before  Chief  Justice 
Wilson  be  pleaded  as  a  defence,  and  so,  although  the  court  is  of  opinion  that 
Patrick  and  his  wife  should  derive  no  benefit  from  the  assignment  they  will  be 
able  to  recover  the  whole  amount  of  the  judgment,  unless  it  be  absolutely  set 
aside.  But  it  is  said  that  the  judgment  ought  not  to  have  been  set  aside 
except  upon  terms  of  allowing  the  action  to  go  against  Peter's  executors.  But 
for  what  purpose  should  this  have  been  directed  when  it  appears  that  the 
nominal  plaintiffs  do  not  claim  to  have  had  any  cause  of  action  against  Peter, 
and  that  they  were  not  aware  of  an  action  having  been  brought  against  him 
in  their  name  as  plaintiffs,  and  that  if  they  ever  had  any  cause  of  action 
against  Peter,  they  have  assigned  it  without  consideration,  to  Patrick's  wife, 
at  the  request  of  Patrick,  who,  however,  well  knew  that  in  truth  no  such  cause 
of  action  ever  did  exist  ? 

The  setting  aside  the  judgment  and  all  proceedings  thereon,  is,  in  fact, 
the  only  mode  of  giving  to  Peter's  executors  effectual  relief  against  what  I 
think  very  clearly  appears  to  be  a  fraud  upon  Peter's  estate,  attempted  to 
be  perpetrated  by  Patrick  Rooney. 

Appeal  dismisBed  with  costs. 

Bchroedep,  et  al.  y.  Rooney.— 9th  April,  1886. 

7.  Contempt  of  court — Practice — Judgment  not  final — No  appeal 

— R.  S.  C.  c.  136,  8.  24  (a). 

See  JURISDICTION,  68. 

8.  In  case  from  Quebec — Appeal  from— Future  rights — R.  S.  C. 

c  135,  a  29  (6). 

See  JURISDICTION,  54. 
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9.  Contempt  of  court — Appeal  from — Discretion — R  S.  C.  c.  135, 

8.27. 

See  JURISDICTION,  56. 
CONTEMPT,  8. 

10.  Service  of — Hypothecary  action — ^Absent  defendant — Waiver 

of  irregularity— Art.  476,  C.  C.  P.,  C.  S.  L.  C.  c.  49,  s.  15. 

See  PRACTICE,  3. 

10(a).  Provincial  election — Bribery — Action  for  penalties — Effect 
of  judgment — Disqualification — Appeal — Future  rights — 
Fee  of  oflBice, 

See  JURISDICTION,  64. 

11.  Bank  shares  —  Seizure  —  Intervention — Res  judicata — Art 

A  final  jadgment  setting  aside  an  intervention  to  a  seizure  of  the  divi- 
dends of  bank  shares  founded  upon  an  allegation  that  snoh  dividends  formed 
part  of  a  snbstitation  is  not  ree  Judicata  as  to  the  oorpos  of  said  shares  nor  as 
to  the  dividends  of  other  shares  claimed  under  a  different  title. 

Maip  Y.  Carter,      )     ^^    J7«. 
Holmes  y.  Carter.  / 

And  tee  TRUSTS  AND  TRUSTEES,  14. 

12.  A  judgment  allowing  demurrer  to  plaintiff's  replication  to  one  of  several 
pleas,  which  does  not  operate  to  put  an  end  to  the  whole  or  any  part  of  the 
action  or  defence  is  not  a  final  judgment  from  which  an  appeal  will  lie. 

Bhaw  Y.  The  Canadian  Paciflo  Ry.  Co.— xvi.  703. 

13.  Counter  actions  for  breaches  of  agreement — Right  to  set  off 

judgment — Equitable  assignment 

See  SET  OFF,  8. 

14.  Of  Supreme  Court  of  N.  W.  T.  in  a  matter  not  arising  in  a 

Superior  Court — Appeal  from — 61  V.  c.  37,  a  3  (D.). 

See  JURISDICTION,  68. 

15.  Action  to  set  aside — Collusion, 

S.,  a  jadgment  creditor  of  J.  N.,  sr.,  applied  to  the  Sapreme  Court  of  New 
Brans  wick  on  affidavits,  to  have  a  jadgment  of  J.  N.,  jr.,  against  said  J.  N.,  sr., 
his  father,  set  aside  as  being  obtained  by  ooUasion  and  fraad,  and  in  order  to 
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cover  up  asaete  of  the  said  J.  N.,  sr.  The  facts  alleged  in  the  affidavits  support- 
ing the  application  were :  that  a  cognovit  was  given  and  said  judgment  of 
J.N.,  sr.,  was  signed  on  the  same  day ;  that  no  aooonnt  was  ever  rendered  of 
the  deht ;  that  no  entries  were  ever  made  by  said  J.  N.,  jr.  against  his  father ; 
that  the  account  for  which  the  cognovit  was  given  was  made  up  from  calcula- 
tion and  not  from  books  ;  that  the  father  had  offered  to  have  the  judgment 
discharged  on  payment  of  a  much  smaller  sum  ;  and  that  on  an  examination 
of  the  father  for  disclosure  he  would  not  swear  that  he  owed  his  son  the  amount 
and  that  he  had  no  settlement  of  accounts.  The  affidavits  in  answer  stated 
how  the  debts  had  accrued,  giving  the  details ;  that  there  was  no  collusion 
between  the  father  and  son ;  that  the  son  frequently  asked  his  father  for  a 
settlement  but  could  not  get  it ;  and  that  he  had  never  been  a  party  to,  or 
authorized  any  settlement.  The  court  below  held  that  the  applicant  had  failed 
to  show  fraud  and  refused  to  set  aside  the  judgment. 

Held,  that  the  decision  of  the  court  below  should  be  affirmed. 

Present : — Strong,  Foumier,  Taschereau,  Gwynne  and  Patterson,  J  J. 

Snowball  v.  Heilion,  March  18th,  1889.— xvi.  719. 

16.  Dismissing  petition  to  set  aside  judgment  in  action  to  realize 

mechanics'  lien — Not  a  final  judgment — No  jurisdiction — 
S.&K  C.  Act,  R.  S.  C.  c.  136,  s.  24  (a)  &  s.  27. 

See  JURISDICTION,  69. 

17.  Quashing  writ  of  appeal  to  Q.  B.  L.  C.  on  the  ground  that  judg- 

ment appealed  from  is  interlocutory  and  not  final — Art.  1116, 
C.  C.  P — Not  a  final  judgment — Case  referred  back  to 
Superior  Court  by  Court  of  Review  to  ascertain  damages — 
— Amount  in  controversy  not  determined — S.  &  E.  C.  Act, 
R.  S.  C.  c.  135,  ss.  28  &  29. 

See  JURISDICTION,  71. 

18.  On  motion  for  non-suit  or  new  trial — Notice  of  appeal — Exten- 

sion of  time  for  giving — Application  after  time  expired — 
S.  &  E.  C.  Act,  R.  S.  C.  c  135,  a  41. 

See  JURISDICTION.  73. 

19 .  On  motion  for  new  trial— S.  &  E.  C.  Act,  R.  S.  C.  c.  136,  a  24  (a) 

— Construction  of. 

See  JURISDICTION.  74. 

20.  Solicitor  and  client — Negligence  of  solicitor  in  failing  to  register 

judgment. 

See  SOLICITOR  AND  CLIENT,  6. 
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21.  Suit  against  succession — Judgment  in  favour  of  Crown  for 

possession  of  land — Sale  to  advocate — Tierce  opposition  to 
judgment  by  proprietor — Intervention — Arts.  1485  &  1583, 
C.  C— Prescription— Arts.  2216,  2242,  2265,  2187,  C.  C. 

See  PRACTICE,  14. 

22.  Mandamus — Proceedings    on — Interlocutoiy   judgment — Ap- 

pealT-R.  S.  C.  c.  135,  s.  24  (gr)— Word  "judgment"  in. 

See  JURISDICTION,  77. 

23.  Order  for  new  trial  on  the  ground  that  the  answer  given  by 

the  jury  to  one  of  the  questions  is  insufficient  to  enable  the 
court  to  dispose  of  the  interest  of  the  parties  on  the  find- 
ings of  the  jury  as  a  whole,  not  a  final  judgment  from 
which  an  appeal  will  lie — S.  &  E.  C.  Act,  R.  S.  C.  c.  135,  ss.  24 
(g.)  30  &  61. 

See  JURISDICTION,  78. 

24.  Directing  petition  contesting  a  seizure'  before  judgment  to  be 

proceeded  with  at  same  time  as  hearing  of  main  action  not  a 
final  judgment  appealable  to  Supreme  Court.  R.  S.  C.  c.  135, 

ss.  24  &  28. 

See  JURISDICTION,  79. 

25.  New  trial  ordered  by  Court  of  Q.  B.  suo  motu  on  ground  that 

assignment  of  facts  and  answers  of  jury  insufficient — not  a 
final  judgment  within  meaning  of  S.  &  E.  C.  Act. 

See  JURISDICTION.  80. 

26.  Order  refusing  Application  to  judge  in  Chambers  to  set  aside  a 

writ  of  summons — Not  a  final  judgment  from  which  appeal 
will  lie. 

See  JURISDICTION,  81. 

27.  Final  judgment — Specially  endorsed  writ — Order  to  sign  judg- 

ment— ^Discretionary  order — Not  appealable. 

Su  JURISDICTION,  89. 
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28.  S.  &  E.  C.  Amending  Act,  1891—54-65  V.  c.  26  s.  8— Appeal  from 

Court  of  Review — Judgment  of,  rendered  the  day  Act  pass- 
ed— Jurisdiction. 

See  JURISDICTION,  90. 

29.  Court  eqvxiUy  divided —  Effect  of. 

When  the  Bapreme  Coart  of  Canada  in  a  case  in  appeal  is  eqoaUy  divided 
80  that  the  decisioii  appealed  against  stands  anreversed,  the  result  of  the  case 
in  the  Supreme  Coort  affects  the  actaal  parties  to  the  litigation  only  and  the 
Coart,  when  a  similar  case  is  brought  before  it,  is  not  boand  by  the  result  of 
the  previous  case. 

SttntUad  Election  Caie  (Riddv  t.  8sow).— xx.  18. 

30.  Order  restraining  action  with  liberty  to  apply— Not  a  final 

judgment  from  which  an  appeal  will  lie. 

See  JURISDICTION,  91. 

31.  Acquiescence  in — Intervention — Abandonment  of  appeal. 

See  JURISDICTION,  94. 

32.  Acquiescence  in — ^Attorney  ad  litem — Agreement  not  to  appeal 

by- 

See  JURISDICTION,  95. 

33.  Finding  generally  that  corrupt  acts  proved  not  too  vague  under 

R  S.  C.  c.  9,  s.  43. 

See  ELECTIONS.  46. 

34.  Registry  Act.  R  S.  N.  S.  5th  series,  c.  84,  s.  21 — Priority  of  regis- 

tered judgment — Mortgage — Rectification  of  mistake  in. 

See  REGISTRATION,  8. 

85.  Application  to  be  admitted  as  attorney — Appeal  from  order 
refusing — Final  judgment — Jurisdiction — Security  for  costs. 

See  JURISDICTION,  100. 

36.  Executor,  incumbrance  of  estate  by — Judgment  obtained  by 
legatee — Priority  of — Over  judgments  of  personal  creditors 
of  executors. 

See  EXECUTORS,  13. 
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37.  Report  of  taxing  officer — ^Appeal  from — Final  judgment 

See  J0RI8DICTI0N.  102*. 

38.  Proceedings  en  reprise  d'lTistance — Contestation — Will — Res 

judicata — Art  439,  C.C.P. — Final  judgment — R.  S.  C.  c.  135, 
ss.  2,  24  &  28. 

See  JURISDICTION,  104. 

39.  Contempt  of  Court — Criminal  proceeding — S.  &  K  C.  Act,  R  S.C. 

c.  135,  s.  68— Deferring  sentence — No  final  judgment. 

See  JURISDICTION,  107. 

40.  Sending  case  to  referee  to  ascertain  damages — Final  judgment 

sustaining  report — Appeal  limited  to,  the  first  judgment  not 
having  been  appealed  from. 

See  JURISDICTION,  108. 

Judicature  Act. — Of  Nova  Scotia — Rule  476 — Motion  for  new 
trial — Disposal  of  whole  case  on. 

See  PRACTICE,  19. 

Jurisdiction. — Appeal — Right  to. 

Held,  an  appeal  lies  direct  to  the  Supreme  Court  of  Canada  from  the 
Supreme  Court  of  Judicature  of  the  Province  of  Prince  Edward  Island,  as 
being  the  highest  court  of  final  resort  in  that  Province. 

Kelly  t.  SnliY&ii,  P.E.I.— i.  1. 

2.    Appeal — In  matter  of  discretion. 

Held,  under  sec.  22  of  the  Supreme  and  Exchequer  Court  Act,  no  appeal 
lies  from  the  judgment  of  a  court  granting  a  new  trial,  on  the  ground  that  the 
verdict  was  against  the  weight  of  evidence,  that  being  a  matter  of  discretion. 

[But  see  R.  8.  C.  c.  135,  s.  24  (d),  as  amended  by  54  &  55  V.  o.  25,  s.  2.] 

Boak  T.  The  Merchants'  Marine  Ini.  Co.— i.  10. 

3    Appeal — Right  to  appeal  under  38  V.  c.  11,  s.  26 — Swm  or  value 
in  dispute. 

Held,  that  the  court  proposed  to  be  appealed  from,  or  any  judge  thereof, 
cannot,  under  s.  26  of  the  Supreme  and  Exchequer  Court  Act,  allow  an 
appeal  when  judgment  had  been  signed,  entered  or  pronounced  previous  to  the 
11th  day  of  January,  1876. 

Taylor  t.  The  Queen.— i.  65. 


L 


412 

Jurisdiction—  Continued. 

4u    Appeal — Right  to  appeal  by  defendant,  (P-Q-) 

The  8dth  V.  c.  11,  8. 17,  enacts  that  no  appeal  shall  be  allowed  from  any 
jadgment  rendered  in  the  Province  of  Qaebec  in  any  case  wherein  the  snm  or 
value  in  diapnte  doee  not  amount  to  two  thoasand  dollars.  H.  brought  an 
action  against  J.,  praying  that  J.  be  ordered  to  poll  down  wall,  and  remove  all 
new  works  complained  of,  Ac,  in  the  wall  of  H.'s  house,  and  pay  £500  damages, 
with  interest  and  costs.  H.  obtained  judgment  for  $100  damages  against  J., 
who  was  also  condemned  to  remove  the  works  complained,  or  pay  the  value  of 
**  mitoyenneU. " 

Held,  Strong,  J.  dissenting,  that  in  determining  the  sum  or  value  in  dis- 
pute in  cases  of  appeal  by  a  defendant,  the  proper  coarse  was  to  look  at  the 
amount  for  which  the  declaration  concludes,  and  not  at  the  amount  of  the 
judgment. 

Per  Strong,  J.,  dissenting. — The  amount  in  dispute  was  the  sum  awarded 
for  damages  and  the  value  of  the  wall  of  which  the  demolition  was  ordered  by 
the  judgment  appealed  against. 

Joyce  T.  Hart.— i.  S21. 

6.  Appeal — Sum  or  value  in  dispute — Jurisdiction — Slander — 
Damages,  special  and  vindictive — Appeal  as  to  quantum  of 
damages, 

L.,  appellant,  sued  B.,  the  respondenli,  before  the  Superior  Court  at 
Artbabaska,  in  an  action  of  damages  (laid  at  910,000)  for  verbal  slander.  The 
judgment  of.  the  Superior  Court  awarded  to  ^he  appellant  a  snm  of  $1,000  for 
special  and  vindictive  damages.  B.  appealed  to  the  Court  of  Queen's  Bench 
(appeal  side),  and  L.,  the  present  appellant,  did  not  ask,  by  way  of  cross  appeal, 
for  an  increase  of  damages,  but  contended  that  the  judgment  for  $1,000  should 
be  confirmed.  The  Court  of  Queen's  Bench  partly  concurred  in  the  judgment 
of  the  Superior  Court,  but  differed  as  to  the  amount,  because  L.  had  not  proved 
special  damages,  and  the  amount  awarded  was  reduced  to  9500,  and  costs  of 
appeal  were  given  against  the  present  appellant.  L.  thereupon  appealed  to  the 
Supreme  Court. 

Held,  Taschereau,  J.,  dissenting,  that  L.,  the  plaintiff,  although  respondent 
in  the  court  below,  and  not  seeking  in  that  court  by  way  of  cross  appeal  an  in- 
crease of  damages  beyond  the  91>000,  was  entitled  to  appeal ;  for,  in  determin- 
ing the  amount  of  the  matter  in  controversy  between  the  parties,  the  proper 
course  was  to  look  at  the  amount  for  which  the  declaration  concluded,  and  not 
at  the  amount  of  the  judgment.  Joyce  v.  Hart,  1  Can.  S.  C.  B.  821,  reviewed 
and  approved. 

2.  In  an  action  of  damages,  if  the  amount  awarded  in  the  court  of  first  in- 
stance is  not  such  as  to  shock  the  sense  of  justice,  and  to  make  it  apparent  that 
there  was  error  or  partiality  on  the  part  of  the  judge  (the  exercise  of  a  discre- 
tion on  his  part  being  in  the  nature  of  the  case  required)  an  appellate  court  will 
not  interfere  with  the  discretion  such  judge  has  exercised  in  determining  the 
amount  of  damages.    See  Damages  28. 

LeYl  T.  Reed.--vi.  482. 
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6.  Appeal  from  (P.Q-) — Amount  claimed. 

Held,  thatfalthongh  the  amount  claimed  by  the  declaration  was  made  to 
exceed  92,000  by  inclnding  interest  which  had  been  barred  by  prescription  the 
appeal  would  lie.    (See  Succession.) 

Ayotte  T.  Boacher.— iz.  460. 

7.  Appeal — Election  petition — PreliTriiTiary  objections,  judgToent 

on,  not[appealahle — 8.  4^,  c.  11,  38  V. 

On  the  21st  April,  1877,  an  election  petition  was  filed  in  the  Prothono- 
tary*s  office  at  Murray  Bay,  district  of  8aguenay,  against  the  respondent. 
The  latter  pleaded  by  preliminary  objections  that  this  election  petition,  notice 
of  its  presentation  and  copy  of  the  receipt  of  the  deposit  had  never  been  served 
upon  him.  Jndfsment  was  given  maintaining  the  preliminary  objections  and 
dismissing  the  petition  with  costs.  The  petitioners,  thereupon,  appealed  to 
the  Supreme  Court  under  88  V.  c.  11,  s.  48. 

Held,  that  the  said  judgment  was  not  appealable,  and  that  under  that  sec* 
tion  an  appeal  will  lie  only  from  the  decision  of  a  judge  who  has  tried  the 
merits  of  an  election  petition.    (Taschereau  and  Foumier,  JJ.,  dissenting.) 

[But  see  now  B.  8.  G.  c.  9.  s.  60.] 

Per  Strong,  J.,  (Bichards,  C.  J.,  concurring,)  that  the  hearing  of  the  prelim- 
inary objections  and  the  trial  of  the  merits  of  the  election  petition  are  distinct 
acts  of  procedure. 

Brassard  t.  LangeTin. — ii.  819. 

8.  Appeal — Right  to,  in  Criminal  matters — 38  V.  c.  11,  «.  Ifi — 

Conviction  (when  unxinimoud. 

In  Michaelmas  term,  1877,  certain  questions  of  law  reserved,  which  arose 
on  the  trial  of  the  appellants,  were  argued  before  the  Court  of  Queen's  Bench 
for  Ontario,  composed  of  Harrison,  C.J.  and  Wilson,  J.,  the  third  judge  of  said 
court  being  absent;  and  on  the  4th  February,  1878,  the  said  court,  composed  of 
the  same  judges,  delivered  judgment  affirming  the  conviction  of  the  appellants 
for  manslaughter. 

Held,  chat  the  conviction  of  the  Court  of  Queen's  Bench,  although  affirmed 
but  by  two  judges  was  unanimous,  and  therefore  not  appealable. 

Amer  t.  The  Queen. — ii.  592. 

9.  Appeal — Final  judgment — Demurrer — Supreme  and  Exche- 

quer Court  Act 

Held,  an  order  setting  aside  a  demurrer  as  frivolous  and  irregular  under 
•  the  Nova  Scotia  Practice  Act  is  an  order  on  a  matter  of  practice  and  not  a  final 
judgment  appealable  under  the  11th  section  of  the  Supreme  and  Exchequer 
Court  Act. 

Kandiok  y.  Mon*ison.~ii.  12. 


414 

Jurisdiction^— Continued, 

10.  Rvle  or  order  setting  a»ide  judgment  and  execution — Appeal- 

able. 

T.  J.  W.  sued  F.  B.,  and  on  the  9th  June,  187S,  F.  B.  assigned  his  property 
under  the  Insolvent  Aot  of  1869.  On  6th  August  F.  B.  became  party  to  a  deed 
of  composition.  On  the  17th  October  F.  B.  pleaded  puis  d*arrein  continuance, 
that  since  action  commenced  he  duly  assigned  under  the  Aot,  and  that  by  deed 
of  composition  and  discharf^e  executed  by  his  creditors  he  was  discharged  of 
all  liability.  On  the  18tb  November,  1873,  the  Insolvent  Court  confirmed  the 
deed  of  composition  and  F.  B.*8  discharge,  but  F.  B.  neglected  to  plead  this 
confirmation.  Judgment  was  given  in  favour  of  T.  J.  W.  on  the  30th  January, 
1874.  On  dOth  May,  1876,  an  execution  under  the  judgment  was  issued,  and 
on  the  28th  June,  1876,  a  rule  niti  to  set  aside  proceedings  was  obtained  and 
made  absolute. 

Held,  Strong,  J. ,  dissenting,  that  the  rule  or  order  of  the  court  below  was 
one  from  which  an  appeal  would  lie. 

2.  Reversing  the  judgment  ot  the  Supreme  Court  of  Nova  Scotia,  that 
F.  B.,  having  neglected  to  plead  his  discharge  before  judgment,  as  be  might 
have  done,  was  estopped  from  setting  it  up  afterwards  to  defeat  the  execution. 

Wallace  t.  Bouom.— ii,  488. 

11.  Appeal — Mayvdamua — Supreme  and  Exchequer   Court  Act, 

88.  11  f  17  and  23. 

Held,  that  the  appeal  in  cases  of  mandamut,  under  s.  23  of  the  Supreme 
and  Exchequer  Court  Act,  is  restricted  by  the  application  of  s.  11,  to  decisions 
of  the  "  highest  court  of  final  resort  *'  in  the  Province ;  and  that  an  appeal  will 
not  lie  from  any  court  in  the  Province  of  Quebec  but  the  Court  of  Queen's 
Bench.  (Fonmier  and  Henry,  JJ.,  dissenting.)  Query:  Can  the  Dominion 
Parliament  give  an  appeal  in  a  case  in  which  the  legislature  of  a  province  has 
expressly  denied  it  ? 

The  appeal  was  quashed  with  costs,  which  included  general  costs  of  the 
appeal  up  to  hearing  of  motion  to  quash.  The  registrar  taxed  the  full  fee  of 
1^25  on  argument  of  motion.  This  was  increased  to  $75  by  Henry,  J.  The 
objection  to  the  jurisdiction  was  taken  by  motion,  and  also  in  respondent's 
factum. 

Da^Jou  T.  Marquis. — iii.  251. 

12.  Court  of  Review  (P.Q.)  —  Appeal  direct  from — Security  for 

costs  of  appeal — Supreme  and  Exchequer  Court  Act,  s.  31 — 
Supreme  Court  Rule  6. 

The  following  certificate  was  filed  with  the  printed  case,  as  complying 
with  Bule  6  of  the  Supreme  Court  Rules :  **  We,  the  undersigned,  joint  pro- 
thonotary,  for  the  Superior  Court  of  Lower  Canada,  now  the  Province  of 
Quebec,  do  hereby  certify  that  the  said  defendant  has  deposited  in  our  office, 
on  the  twentieth  day  of  November  last,  the  sum  of  five  hundred  doUarB,  as 
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secnrity  in  appeal  in  this  oase,  before  the  Supreme  Gonrt,  aooorcting  to  sec- 
tion (31)  thirty -first  of  the  Supreme  Court  Aot,  passed  in  the  thirty -eighth 
year  of  Her  Majesty,  chapter  second.  Montreal,  17th  January,  1876.  Signed, 
Hubert,  Honey  A  Gendron,  P.S.C." 

On  motion  to  quash  appeal.  Held,  per  Bitohie,  C. J.,  and  Strong,  Fournier 
and  Henry,  JJ. — The  deposit  of  the  sum  of  9500,  in  the  hands  of  the  prothono- 
tary  of  the  court  below,  made  by  the  appellant,  without  a  certificate  that  it  was 
made  to  the  satisfaction  of  the  court  appealed  from,  or  any  of  its  judges,  was 
nugatory  and  ineffectual  as  security  for  the  costs  of  the  appeal. 

Per  Henry,  J. — Although  not  within  the  functions  of  the  Supreme  Court 
to  decide  upon  the  sufficiency  of  the  security,  the  court  might  have  allowed 
appellant  reasonable  time  to  obtain  the  necessary  certificate,  had  it  been  asked 
to  do  so  within  a  reasonable  time  after  the  appeal  was  first  inscribed,  but  no 
such  request  having  been  made  and  so  long  a  time  having  elapsed,  the  court 
should  not  now  permit  such  a  course  to  be  taken. 

Per  Taschereau,  J. — The  case  should  be  sent  back  to  the  court  below  in 
order  that  a  proper  certificate  might  be  obtained. 

Per  Strong  and  Taschereau,  J  J. — An  appeal  does  not  lie  from  the  Court  of 
Beview(P.Q.)  to  the  Supreme  Court  of  Canada.    (Henry,  J.,  contra). 

Macdonald  t.  Abbott.— iii.  278. 

[See  now  with  respect  to  appeals  from  the  Court  of  Review,  54  &  55  V. 
c.  25,  s.  3,  8-8.  3.] 

13.  Appeal— Order  of  court  upon  its  own  officer,  when  obtained 
by  a  third  party,  is  a  jinxd  order  appealable  under  8.  11  of 
38  V.  c.  11 — Interest  on  deposit  in  court  under  31  V,  c.  12 
and  37  V.  c.  13 — Officer  of  court  not  entitled  to  interest,  if 
received  by  him — Summary  jurisdiction  of  court  over  its 
officers. 

Under  31  V.  g.  12,  and  37  V.  c.  13,  the  Minister  of  Public  Works  of  the 
Dominion  of  Canada  appropriated  to  the  use  of  the  Dominion  certain  lands  in 
Yarmouth  county,  known  as  **  Bunker's  Island."  In  accordance  with  said 
Acts,  on  the  2nd  April,  A.  D.  1875,  he  paid  into  the  hands  of  W.,  prothonotary 
at  Halifax,  the  sum  of  $6,180  as  compensation  and  interest,  as  provided  by 
those  Acta  to  be  thereafter  appropriated  among  the  owners  of  said  island. 
This  sum  was  paid  at  several  times,  by  order  of  the  Supreme  Court  of  Nova 
Sootia,  to  one  A.,  as  owner,  to  one  G.,  as  mortgagee,  and  to  others  entitled, 
less  ten  dollars.  As  the  money  had  remained  in  the  hands  of  W.,  the  protho- 
notary of  the  court,  for  some  time,  H. ,  attorney  for  G.,  applied  to  the  Supreme 
Court  for  an  order  of  the  ooo^  calling  upon  W.,  the  prothonotary,  to  pay  over 
the  interest  upon  G.'s  proportion  of  the  moneys,  which  interest  (H.  was 
informed)  had  been  received  by  the  prothouotory  from  the  bank  where  he  had 
placed  the  amount  on  deposit.  W.  resisted  the  application  on  the  ground  that 
he  was  not  answerable  to  the  proprietor  of  the  principal,  or  to  the  court,  for 
interest,  but  did  not  deny  that  interest  had  been  received  by  him.    A  rule  nisi 
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was  ^(ranted  by  the  court  and  made  abeolate,  ordering  the  prothonotary  to  pay 
whatever  rate  of  interest  he  received  on  the  anioant. 

Held,  1.  That  the  prothonotary  was  not  entitled  to  any  interest  which  the 
amount  deposited  earned  while  under  the  control  of  the  court.  That,  in  order- 
ing the  prothonotary  to  pay  over  the  interest  received  by  him,  the  court  was 
simply  exercising  the  summary  jurisdiction  which  each  of  the  superior  courts 
has  over  all  its  immediate  of&cers.    (Fournier  and  Henry,  JJ.,  dissenting). 

2.  That  the  order  appealed  from,  being  a  decision  on  an  application  by 
a  third  party  to  the  court,  was  appealable  under  the  11th  s.  of  88  V.  c.  11. 
(Fournier,  J.,  dissenting,  and  Taschereau,  J.,  doubting). 

WUklns  T.  O^ddes.— iii.  203. 

14.  Election  appeal — Notice  of  setting  down  for  hearing. 

Held,  notice  of  setting  down  an  election  appeal  for  hearing  is  a  condition 

precedent  to  the  exercise  of  any  jurisdiction  by  the  Supreme  Court  to  hear  the 

appeal. 

North  Ontario  Election  Cftie.— Wheler  t.  Oibbs.— iii.  874. 

15.  Qiieen's   Counsel,  power  of  appointment  of — Ride  ahaolvie 

granting  precedence  to — Appeal — Jurisdiction. 

By  87  V.  c.  20,  (N.S.),  1874,  the  Lieutenant-Governor  of  the  province  of 
Nova  Scotia  was  authorized  to  appoint  provincial  officers  under  the  name  of 
Her  Majesty's  counsel  learned  in  the  law  for  the  province.  By  37  V.  c  21, 
(N.S.),  1874,  the  Lieutenant-Governor  was  authorized  to  grant  any  member 
of  the  bar  a  patent  of  precedence  in  the  courts  of  the  province  of  Nova  Scotia. 
R.,  the  respondent,  was  appointed  by  the  Governor  General  on  the  27th 
December,  1872,  under  the  great  seal  of  Canada,  a  Queen's  Counsel,  and  by 
the  uniform  practice  of  the  court  be  had  precedence  over  all  members  of  the 
bar  not  holding  patents  prior  to  his  own.  By  letters  patent,  dated  26th  May, 
1876,  under  the  great  seal  of  the  province,  and  signed  by  the  Lieutenant-Gov- 
ernor and  Provincial  Secretary,  several  members  of  the  bar  were  appointed 
Queen's  Counsel  for  Nova  Scotia,  and  precedence  was  granted  to  them,  as  well 
as  to  other  Queen's  Counsel  appointed  by  the  Governor  General  after  the  Ist 
of  July,  1867.  A  list  of  Queen's  Counsel  to  whom  precedence  had  been  thus 
given  by  the  Lieutenant- Gk>vernor  was  published  in  the  Royal  Gazette  of  the 
27th  May.  1876,  and  the  name  of  R.,  the  respondent,  was  included  in  the  list, 
but  it  gave  precedence  and  pre-audience  before  him  to  several  persons,  includ- 
ing appellants  who  did  not  enjoy  it  before.  Upon  affidavits  disclosing  the 
above  and  other  facts,  and  on  producing  the  original  commission  and  letters 
patent,  R.,  on  the  3rd  January,  1877,  obtained  a  rule  ni$i  to  grant  him  rank 
and  precedence  over  all  Queen's  Counsel  appointed  in  and  for  the  Province  of 
Nova  Scotia  since  the  26th  December,  1872,  and  to  set  aside,  so  far  as  they 
affected  R.'s  precedence,  the  letters  patent,  dated  the  26th  May,  1876.  This 
rule  was  made  absolute  by  the  Supreme  Court  of  Nova  Scotia  on  the  26th 
March,  1877.  A  preliminary  objection  was  raised  to  the  jurisdiction  of  the 
court  to  hear  the  appeal. 
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H«ld,  that  the  jndj^ment  of  the  court  below  was  one  from  which  an  appeal 
would  lie  to  the  Supreme  Court  of  Canada,  Foumier,  J.,  dissenting.  (For  the 
deoision  on  the  merits  see  Legislature,  4. ) 

Lenoir  t*  Ritchie.— iii.  575. 

16.  Appeal — Original  Court  not  a  Superior  Court— Judgment  mot 

appealable — Supreme  and  Exchequer  Court  Act,  8.  17. 

Held,  on  a  motion  to  quash,  that  an  appeal  will  not  lie  to  the  Supreme 
Court  of  Canada  in  oases  in  which  the  court  of  original  jurisdiction  is  not  a 
Superior  Court,  add  that  the  Court  of  Wills  and  Probate  for  the  County  of 
Lunenburg,  Nova  Scotia,  is  not  a  Superior  Court  within  the  meaning  of  the  17th 
8.' of  **The  Supreme  and  Exchequer  Court  Act.'* 

[See  now  62  V.  c.  37,  s.  2.] 

Beamish  t.  Kaolback.— iii.  704. 

17.  Appeal — Firial  judgment — Judicial  proceedivg — 4^  V.  c.  39^^ 

8,3  A  9. 

In  aotion  instituted  in  the  Superior  Court  of  the  Province  of  Quebec  hy 
the  aj^Mliant  against  M.  A.  C.  and  nine  other  defendants,  the  respondents^ 
three  of  tbe  defendants,  severally  demurred  to  the  appellant's  action,  coieept' 
as  regards  two  lots  of  land,  in  which  they  acknowledged  the  appellant  had  an 
undivided  share.    The  Superior  Court  sustained  the  demurrer,  and,  on  appeal, 
the  Court  of  Queen's  Bench  for  Lower  Canada  (appeal  side)  affirmed  the 
judgment.    The  appellant  thereupon  appealed  to  the  Supreme  Court,  and 
moved  to  quash  the  appeal,  on  the  ground  that  the  Supreme  Court  had  no 
jurisdiction. 

Held,  that  as  the  judgment  of  the  Court  of  Queen's  Bench  (the  highest 
court  of  last  resort  having  jurisdiction  in  the  Province)  finally  determined 
and  put  an  end  to  the  appeal,  which  was  a  judicial  proceeding  within  the 
meaning  of  s.  9  of  *'The  Supreme  Court  Amendment  Act  of  1879,"  such  judgment 
was  one  from  which  an  appeal  would  lie  to  the  Supreme  Court  of  Canada ; 
and  though  an  appeal  cannot  be  taken  from  a  court  of  first  instance  directly 
to  the  Supreme  Court  until  there  is  a  final  judgment,  yet,  whenever  a 
Provincial  Court  of  Appeal  has  jurisdiction,  this  court  can  entertain  an  appeal 
from  its  judgment  finally  disposing  of  the  appeal,  the  case  being  in  other 
respects  a  proper  subject  of  appeal. 

CheTalier  t.  CuYillier.— iv.  605. 

18.  Appeal  —  Fin^    judgment  — i.  DemAirrer  —  Supreme    Cov/rt 

Amendment  Act,  1879,  sec.  3 — 38  V.  c.  16  (Insolvent  Act, 
1875)  ss.  136  &  137 — CoTistruction  of— -Intra  vires — Pv/r- 
chase  of  goods  hy  Insolvent  outside  of  Dominion  of  Canada 
— Pleadings. 

P.  et  al.f  merchants  carrying  on  business  in  England,  brought  an  action 
for  14,000  on  the  common  counts  against  J.  S,  et  a2.,  and  in  order  to  bring  S. 
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€t  al.  within  the  parview  of  section  136  of  the  Insolvent  Aot  of  1875,  by  a  special 
<x)ant  alleged  in  their  declaration  that  a  purchase  of  goods  was  made  by  8. 
€t  al.,  from  them  on  the  18th  March,  1879,  and  another  purchase  on  the  29th 
March  of  the  same  year ;  that  when  S.  et  al.  made  the  said  purchases  they  had 
probable  cause  for  believing  themselves  to  be  unable  to  meet  their  engagements 
and  concealed  the  fact  from  P.  et  al.,  thereby  becoming  their  creditors  with 
intent  to  defraud  P.  et  al.  J.  S.  (appellant),  amongst  other  pleas,  pleaded  that 
the  contract  out  of  which  the  alleged  cause  of  action  arose,  was  made  in 
England  and  not  in  Canada.  To  this  plea,  P.  et  al.  demurred.  It  was  agreed 
that  the  pleadings  were  to  be  treated  as  amended  by  alleging  that  the  defend- 
ants were  traders  and  British  subjects,  resident  and  domiciled  in  Canada  at 
the  time  of  the  purchase  of  the  goods  in  question  and  had  subsequently  become 
insolvents  under  the  Insolvent  Act  of  1875,  and  amendments  thereto. 

Held,  Taschereau  and  Gwynne,  JJ.,  dissenting,  that  although  the  judg- 
ment appealed  from  was  a  decision  on  a  demurrer  to  part  of  the  action  only, 
it  was  a  final  judgment  in  a  judicial  proceeding  within  the  meaning  of  the  Srd 
s.  of  the  Supreme  Court  Amendment  Act  of  1879. 

Shields  t.  Peak.— viii.  579. 

19.  Appeal — Judgment  by  Cowii,  of  Appeal,  partly  final,  partly 
interlocutory — Effect  of — Experts,  references  to. 

St.  L.  claimed  of  8.  92,125.75,  balance  due  on  a  building  contract.  8. 
denied  the  claim,  and,  by  incidental  demand,  claimed  96,868  for  damages 
resulting  from  defective  work.  The  Superior  Court,  on  27th  March,  1877,  gav^ 
judgment  in  favour  of  St.  L.  for  the  whole  amount  of  his  claim,  dismissing 
S's.  incidental  demand.  This  judgment  was  reversed  by  the  Court  of  Review* 
on  the  29th  December,  1877.  St.  L.  appealed  to  the  Court  of  Queen*s  Bench, 
and  on  the  24th  November,  1880,  that  court  held  that  St.  L.  was  entitled  to 
the  balance  claimed  by  him,  from  which  should  be  deducted  the  cost  of 
rebuilding  the  defectively  constructed  work,  and  in  order  to  ascertain  such  cost, 
the  case  was  remitted  to  the  Superior  Court,  by  whom  experts  were  appointed 
to  ascertain  the  damage,  and,  on  their  report,  the  Superior  Court,  on  the  18th 
June,  1881,  held  that  it  was  bound  by  the  judgment  of  the  Court  of  Queen's 
Bench,  and,  deducting  the  amount  awarded  by  the  experts  from  the  balance 
claimed  by  St.  L.,  gave  judgment  for  the  difference.  This  judgment  was 
affirmed  by  the  Court  of  Queen's  Bench,  on  the  19th  January,  1882. 

Held,  on  appeal,  that  the  judgment  of  the  Court  of  Queen's  Bench  of  the 
24th  November,  1880,  was  a  final  judgment  on  the  merits,  and  that  the  Supe- 
rior Court,  when  the  case  was  remitted  to  it,  rightly  held  that  it  was  bound  by 
that  judgment,  and  that  St.  L.  was  entitled  to  the  balance  thereby  found  due 
to  him. 

Per  Fournier,  J.  —1.  That  the  judgment  of  the  24th  November,  1880,  though 
interlocutory  in  that  part  of  it  which  directed  the  reference  to  experts,  was 
final  on  the  other  points  in  litigation,  and  could  therefore  have  properly  been 
appealed  from  as  a  final  judgment. 


419 
Jurisdiction— Con^NUk-ci. 

2.  That  although  on  ftn  appeal  from  a  final  jndgment  an  appellant  may 
have  the  right  to  impugn  an  intelocatory  judgment  rendered  in  the  cause,  yet* 
he  loses  this  right  if  he  voluntarily  and  without  reserve  acts  upon  such  interlo- 
cutory judgment. 

Shaw  V.  St.  Loois.— viii.  885. 

20.  New  tried — Life  insvurance — Power  of  court  to  set  aside  verdict 
and  enter  another— 37  V.  c.  7,  88.  32  &  33,  {0.)—S8.  264, 
283,  c.  60  Rev.  8tat8.  {0.)—38  V,  c.  11,  88.  20,  22, 

In  an  action  on  a  life  policy  tried  hefore  a  judge  and  a  jury,  in  accordance 
with  the  provisions  of  37  V.  c.  7,  s.  82,  (O.),  the  learned  judge,  in  place  of  re- 
quiring the  jury  to  render  a  general  verdict,  directed  them  to  answer  certain 
questions,  and  the  jury  having  answered  all  the  questions  in  favour  of  the  plain- 
tiff, the  judge  entered  a  verdict  for  the  plaintiff.  Upon  a  rule  nUi  to  show 
cause  why  this  verdict  should  not  be  set  aside  and  a  non-suit  or  a  verdict  en- 
tered for  defendants  pursuant  to  the  "  Law  Beform  Act,*'  or  a  new  trial  had 
between  the  parties,  said  verdict  being  contrary  to  law  and  evidence,  and  the 
finding  virtually  for  the  defendants,  the  Court  of  Queen's  Bench  made  the 
rule  absolute  to  enter  a  .verdict  for  the  defendants.  The  appellant  then  ap- 
pealed to  the  Court  of  Appeal  for  Ontario,  and  the  court  being  equally  divided, 
the  appeal  was  dismissed. 

Held,  Taschereau,  J.,  dissenting,  that  the  Court  of  Queen's  Bench  had  no 
power  to  set  aside  the  verdict  for  the  plaintiff  and  direct  a  verdict  to  be  entered 
for  the  defendants  in  direct  opposition  to  the  finding  of  the  jury  on  a  material 
issue.  That  the  court  below  might  have  ordered  a  new  trial  upon  the  ground 
that  the  finding  of  the  jury  upon  the  questions  submitted  to  them  was  against 
the  weight  of  evidence,  but  they  exercised  their  discretion  in  declining  to  act, 
or  in  not  acting,  on  this  ground ;  and  therefore  no  appeal  to  the  Supreme  Court 
of  Canada  would  lie  on  such  ground,  under  s.  22,  38  V.  c.  11. 

That  if  an  amendment  to  a  plea  was  authorized  by  the  court  below,  but 
such  amendment  was  never  actually  made,  the  Supreme  Court  has  no  power 
to  consider  the  case  as  if  the  amendment  had  in  effect  been  made.  [But 
see  Supreme  and  Exchequer  Courts  Amendment  Act,  1880.] 

Fer  Gwynne,  J. — That  the  plaintiff  never  could  havefbeen  non-suited  in 
virtue  of  37  V.  o.  7,  s.  38  (O.),  as  it  is  only  where  it  can  be  said  that  there  is 
not  any  evidence  in  support  of  the  plaintiff's  case,  that  a  non-suit  can  be 
entered ;  and  that  in  this  case,  the  proper  verdict  which  the  law  required  to  be 
entered  upon  the  answers  of  the  jury  was  one  in  favour  of  the  plaintiff. 

[This  case  was  appealed,  and  the  Lords  of  the  Judicial  Committee  of  the 
Privy  Council  affirmed  the  first  holding  of  the  Supreme  Court.  As  to  the 
becond  holding,  it  was  held  that  the  Supreme  and  Exchequer  Court  Act,  s. 
38,  gives  the  Supreme  Court  power  to  give  any  judgment  which  the  court  below 
might  or  ought  to  have  given,  and  amongst  other  things  to  order  a  new  trial  on 
the  ground  either  of  misdirection  or  the  verdict  being  against  the  weight 
of  evidence;  and  that  power  was  not  taken  away  by  s.  22  in  this  case  in 
which  the  court  below  did  not  exercise  any  discretion  as  to  the  question  of  a 
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new  trial,  and  where  the  appeal  from  their  judgment  did  not  relate  to  that 
■abject.  See  Report  of  Case  6  App.  Cases,  644.  The  judgment  of  the  Judicial 
Ck>mmittee  will  also  be  found  printed  as  an  appendix  to  the  Supreme  Court 
Report.  See  also  Report  of  Case  in  41  U.  C.  Q.  B.  497,  and  in  3  Ont.  Appeal 
Rep.  881.] 

Moore  v.  The  Connecticut  Mot.  Life  InB.  Co.— vi.  634. 

20  (a).  As  to  new  trial  on  Criminal  Appeal. 

See  NEW  TRIAL .  7. 

21.  Appeal — Final  judgment — Demurrer — Supreme  and  Exche- 
quer Court  Act,  1875 — 8,  C,  Am.  Act,  1879 — Case  defective, 
not  having  form/d  jvdgment — Coats  as  of  motion  to  quash. 

Action  for  assault  and  false  imprisonment.  The  defendants  by  their  second 
plea  justified  the  assault,  eto.,  by  virtue  of  a  writ  of  capiae  ad  satief.  issued 
against  the  plaintiff  under  a  judgment  recovered  against  him. 

To  this  plea  the  plaintiff  by  his  second  replication  alleged  that  the  capias 
was  issued  and  delivered  to  the  defendant's  attorney  in  blank  and  filled  up  with 
the  necessary  particulars  after  the  sealing  and  delivering. 

And  by  a  fourth  replication  to  the  second  plea  the  plaintiff  alleged  that  the 
writ  was  sealed,  issued  and  delivered  without  any  praecipe  therefor  having 
been  filed  with  the  prothonotary. 

To  these  replications  the  defendants  demurred.  To  the  fourth  repli- 
cation the  defendants  pleaded  a  second  rejoinder  to  the  eff«H3t  that  forthwith 
after  the  issuing  of  the  writ  the  attorney  of  the  defendants  having  duly  paid 
the  legal  fees  transmitted  to  the  prothonotary  a  sufficient  and  proper  prosoipe. 

To  this  second  rejoinder  the  plaintiff  demurred. 

Judgment  was  rendered  for  the  plaintiff  on  all  tiie  demurrers  by  the 
Supreme  Court  of  Prince  Edward  Island. 

The  defendants  appealed  to  the  Supreme  Court  of  Canada,  and  the 
printed  case  contained,  in  addition  to  the  demurrer  book,  and  the  reasons  for 
judgment,  a  certified  extract  from  the  minutes  of  the  prothonotary  of  the 
entry  of  the  judgment  delivered  by  the  court  on  the  demurrers  : 

**  Demurrers  argued  80th  October  last,  when  the  court  took  time  to  con- 
sider. The  Chief  Justice  now  gives  judgment  for  the  plaintiff  on  all  the 
demurrers.    Mr.  Justice  Peters,  concurs ;  Mr.  Justice  Hensley ,  concurs. " 

Held,  1.  The  case  was  defective  in  not  showing  that  a  judgment  had  been 
entered  up  on  the  demurrers. 

2.  Even  if  judgment  had  been  entered  up  such  judgment  would  not  be  a 
final  judgment  from  which  an  appeal  would  lie  within  the  meaning  of  the 
Sup.  &  Ex.  Ct.  Act,  1875,  or  the  Sup.  Ct.  Amend.  Act  of  1879. 

Appeal  quashed  with  costs  of  a  motion  to  quash.  The  objection  to  the 
jurisdiction  was  taken  by  the  ibespondent  in  his  factum. 

Reid  et  *1.  t.  Ramsay.— 6th  June,  1879. 
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22.  New  trial — Damages,  excessive — Discretion — 8.  M  S,  C.  Act, 

1876—8.  4,  8,  and  Ex.  C.  Arn.  Act,  1880— Costs. 

The  plaintiff  declared  on  a  special  contract  for  the  sale  of  a  veBsel  by  the 
plaintiff  to  the  defendant,  averring  the  performance  by  the  appellant  of  all 
conditions  precedent  necessary  to  entitle  the  plaintiff  to  the  payment  by  the 
respondent  of  the  agreed  price  of  the  said  vessel,  and  assigning  as  a  breach  the 
non-payment  of  the  said  price  by  defendant.  The  plaintiff  farther  declared 
on  the  common  counts. 

The  defendant  pleaded  non-assumpsit,  non-delivery  of  the  vessel,  payment 
and  set-off. 

The  cause  was  tried  before  the  chief  justice  of  Nova  Scotia  and  a  jury  at 
Amherst,  in  June,  1878.  The  jury  found  a  verdict  for  plaintiff  for  93,000.  A 
rule  ni$i  was  thereupon  taken  out  to  set  aside  this  verdict,  and  this  rule  the 
court  below  made  absolute  on  the  ground  that  the  damages  were  excessive* 
observing  that  it  was  unnecessary  to  decide  whether  the  verdict  was  objection- 
able on  other  grounds. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  on  motion  to  quash, 
Henry,  J.,  dubitante,  that  the  judgment  of  the  court  ordering  a  new  trial  on 
the  ground  of  excessive  damages,  proceeded  upon  matter  of  discretion  only, 
and  that  such  judgment  was  not  appealable.  [But  see  now  B.  S.  C.  c.  135. 
B.  24  (d)  as  amended  by  64  &  56  V.  c.  26.] 

Appeal  quashed  with  the  general  costs  of  appeal  to  hearing.  By  fiat  of 
Taschereau,  J.,  a  counsel  fee  of  960  on  motion  was  taxed. 

McOowan  t.  Mookler.— 13  October,  1879. 

23.  Appeal  quashed  for  want  of  jurisdiction — Verdict  against 

weight  of  evidence — 8.  W  &  22  8up.  C.  Act — Costs. 

Appeal  from  a  judgment  of  the  Supreme  Court  of  New  Brunswick,  making 
absolute  a  rule  to  set  aside  a  verdict  for  the  defendants,  and  for  a  new  trial,  on 
the  several  grounds  of  improper  reception  of  evidence,  misdirection,  and  be- 
cause the  verdict  was  against  the  weight  of  evidence. 

Held,  that  the  court  below  having  proceeded  as  well  on  the  ground  that  the 
verdict  was  against  the  preponderance  of  the  evidence,  as  on  the  law,  the  appeal 
came  within  s.  22  of  the  Supreme  Court  Act,  and  would  not  lie.  [But  see  now 
B.  S.  C.  c.  135,  s.  24  (d)  as  amended  by  64  A  66  V.  c.  26.] 

Appeal  quashed  for  want  of  jurisdiction,  but  without  costs,  the  appeal 
having  been  heard  exparte,  the  respondent  not  appearing. 

DomTille  y.  Cameron.— 9th  February,  1880. 

24.  Conviction  for  violation  of  license    laws — Habeas    corpus^ 

motion  for — Judgment  dismissing  not  appealable  when 
prisoner  is  discharged  before  appeal — Jurisdiction — R.  8. 
N.  8.  c.  76— R.  8.  N.  8.  c.  99— Appeal— Costs. 

The  prisoner,  Simon  Fraser,  had  been  convicted  before  F.  A.  Laurence, 
stipendiary  magistrate  for  the  Town  of  Truro,  of  violating  the  license  laws  in 
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force  in  the  town,  and  was  fined  NO  and  costs  as  for  a  third  offence.  Exeoa- 
tion  was  issued  in  the  form  ^iven  in  the  Rev.  Stats,  o.  76,  under  which  Eraser 
was  committed  to  jail.  While  there  he  was  convicted  of  a  fourth  offence  and 
fined  9B0  and  costs,  and  was  detained  under  an  execution  in  the  same  form. 
The  matter  came  before  the  Supreme  Court  of  Nova  Scotia  on  a  motion  to 
make  absolute  a  rule  ntn  granted  by  Weatherbe.  J.,  under  c.  99  of  the  Rev. 
Stats,  of  (N.  S.),  of  **  Securing  the  Liberty  of  the  Subject.**  The  rule  was  dis- 
charged. 

It  appeared  that  before  the  institution  of  the  appeal  to  the  Supreme  Court 
of  Canada,  the  time  for  which  the  appellant  had  been  imprisoned  had  expired 
and  he  was  at  large. 

On  motion  to  dismiss  the  appeal  for  want  of  jurisdiction.  Held,  that  an 
appeal  will  not  lie  in  any  case  of  proceedings  for  or  upon  a  writ  of  habecu  eorput 
when  at  the  time  of  bringing  the  appeal  the  appellant  is  at  large. 

Appeal  dismissed.     The  question  of  costs  was  reserved  and  subsequently 

the  court  ordered  that  the  respondent  should  be  allowed  his  general  costs  of  the 

appeal. 

FnweF  Y.  Tupper.— 21st  June,  1880. 

25.  Appeal — Allowance  of — Security — Ont  Jvd.  Act,  1881,  «.  43. 

Where  the  Court  of  Appeal  for  Ontario,  under  s.  43  Ont.  Jud.  Act,  1881, 
refused  leave  to  appeal  to  the  Supreme  Court  of  Canada,  the  matter  in  con- 
troversy being  under  $1,000. 

Held,  that  the  appellant  should  be  permitted  to  pay  9500  into  the  Supreme 
Court  as  security  for  the  costs  of  the  appeal.  The  court  expressed  great 
doubts  as  to  the  constitutionality  of  the  section  mentioned. 

ForrUtal  t.  McDonald.  -  7th  Nov.  1882. 

See  JURISDICTION,  72. 

26.  No  appeal  from  Court  of  Queen's  Bench  (P.Q.)  when  case  has 

originated  in  the  Circuit  Court  (P,Q.) — No  costs  of  appeal 
when  objection  to  jurisdiction  taken  by  the  court 

This  was  an  appeal  from  a  judgment  of  the  Court  of  Queen's  Bench 
(P.Q.)  reversing  the  judgment  of  the  Circuit  Court  at  Three  Rivers,  setting 
aside  a  seizure  for  a  tax  of  910  imposed  by  by-law  of  the  city  of  Three  Rivers 
on  strangers  and  non-residents  selling  goods  by  samples.  The  case  was  settled 
and  agreed  to  by  both  parties,  who  took  no  objection  to  the  jurisdiction. 

Held,  that  an  appeal  will  not  lie  to  the  Supreme  Court  of  Canada  from  a 
final  judgment  of  the  Court  of  Queen*s  Bench  (P.  Q.)  in  cases  in  which  the 
court  of  original  juris^ctioi.  is  the  Circuit  Court  for  the  Province  of  Quebec. 

Appeal  quashed  for  want  of  jurisdiction,  but  without  costs,  the  objection 
having  been  taken  by  the  court. 

[This  precedent  was  followed  in  the  case  of  The  Mayor,  <tc.^  of  Terrebonne^  v. 
The  Sisters  of  the  Providence  Asylum.]     (See  Jurisdiction,  42.) 

Major  T.  Corporation  of  the  City  of  Three  RiYers.— 18  C.  L.  J.  122. 

•  —17th  Nov.  1882. 
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27.  Motion  to  rescind  an  order  of  a  Judge  of  the  Court  of  Que&n!e 
Bench,  Province  of  Quebec,  made  in  Chamhers,  or  to  compel 
such  Judge  or  Court  to  receive  aecu/rity  refused — Qumre  as 
to  jurisdiction  to  entertain  appeal  from,  Q.  J5.,  Pr,  of  Q., 
where  opposition  filed  to  seizure,  under  eocecution  for  an 
omwunt  less  than  %2ft00 — i^,  G.  Ara,  Ad,  1879,  s.  8. 

Bonrget,  the  plaintiff,  obtained  a  jadgment  in  the  Superior  Court  of 
Quebec  against  the  defendants  for  a  sum  of  9723,  and  issued  an  execution 
therefor  against  the  defendants*  immoveable  property,  in  virtue  of  vrhich  a 
certain  lot  and  building  were  seized.  To  this  seizure  the  defendants  filed  an 
opposition  on  the  ground  that  their  late  father's  will,  under  which  they  held 
this  property,  contained  a  clause  prohibiting  them  to  alienate  it.  To  this 
opposition  Bourget  filed  a  contestation,  but  the  Superior  Court  dismissed  this 
contestation,  and  maintained  the  defendants'  opposition,  holding  the  prohibi- 
tion to  alienate  in  the  said  will  legal  and  valid,  and  quashing  the  plaintiff's 
seizure  of  the  property.  The  plaintiff,  Bourget,  appealed  from  that  judgment 
to  the  Court  of  Queen's  Bench,  but  was  again  unsuccessful  and  his  appeal  was 
dismissed. 

He  then  applied  to  Mr.  Justice  Tessier,  of  the  Q.  B.,  in  Chambers,  for 
leave  to  appeal  to  the  Supreme  Court  of  Canada,  but  was  refused,  on  the 
ground  that  an  appeal  would  not  lie  in  such  a  case,  under  s.  8  of  the  S.  C.  Am. 
A.  Act,  1879.     (See  9  Q.  L.  B.  262). 

The  plaintiff  then  made  a  motion  in  the  Supreme  Court  of  Canada,  asking 
leave  to  appeal  from  the  judgment  of  the  Court  of  Queen's  Bench  (appeal  side), 
and  praying  that  the  order  of  Mr.  Justice  Tessier  be  rescinded,  and  that  the 
said  judge,  or  any  other  judge  of  the  said  Court  of  Queen's  Bench,  be  ordered 
to  receive  security. 

Held,  that  the  Supreme  Court  had  no  jurisdiction  to  grant  the  conclu- 
sions of  the  motion,  even  if  the  appellant  had  a  right  to  appeal  in  such  a  case. 
(See  Jurisdiction,  81), 

Motion  refused  with  costs  fixed  at  925. 

Bourget  t.  Blanchard.— 29th  November,  1882. 

[Followed  by  Tessier,  J.,  in  Martin  v.  Mills,  12  Q.  L.  R.  98.—"  Jug6 : 
Que  lorsque  la  question  d^cid^e  par  la  Cour  du  B.  de  la  B.  est  la  priority  d'une 
cr6ance  hypothecaire  an  montant  de  9500  seulement,  il  n'y  a  pas  droit  d'appel 
i  la  Cour  Supreme."] 

28.  Railway  acts  of  1^ ova  Scotia — Railway,  appraisement  of  lands 
for — Order  to  set  aside  proceedings — Estoppel — Judgment 
not  appealable. 

This  was  an  application  to  the  Supreme  Court  of  Nova  Scotia  asking  it  to 
set  aside,  in  a  summary  manner,  the  whole  appraisement  of  land  damages 
awarded  to  be  paid  by  the  county  to  )ihe  several  proprietors   of  lands  in 
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Piotou  Gounty,  whoee  lands  had  been  expropriated  for  the  line  of  railway 
extending  from  New  Glasgow,  in  Picton  county,  to  the  strait  of  Ganso,  and 
known  as  the  Eastern  Extension.  This  appraisement  was  made  on  the 
assumption  that  under  the  contract  with  the  Nova  Scotia  Government  for  the 
construction  of  this  line  of  railway  and  the  statutes  relating  thereto,  and  pro- 
viding for  the  expropriation  of  lands  for  right  of  way,  etc.,  appraisement  of 
damages  or  compensation  to  the  proprietors  and  payment  thereof,  the  right  of 
way  was  furnished  to  the  company  free,  and  the  compensation  for  land  dam- 
ages was  to  be  paid  after  appraisement  in  the  manner  prescribed,  by  the  Gustos 
of  the  various  counties  through  which  the  line  ran  issuing  debentures  for  the 
amounts  due  to  the  proprietors,  which  debentures  were  to  be  redeemed  by 
means  of  local  taxation. 

Before  the  Provincial  Government  of  Nova  Scotia  had  entered  into  the 
contract  for  the  construction  of  the  Eastern  Extension  Line,  and  while  they 
were  negotiating  therefor,  the  Nova  Scotia  legislature,  on  the  4th  April,  1876, 
passed  c.  3  of  the  Acts  of  1876,  to  enable  the  government  to  enter  into  a  con- 
tract for  the  construction  of  this  line  of  railway,  and  made  provision  thereby 
for  the  payment  of  a  subsidy  and  grants  of  land  to  those  undertaking  it,  and 
for  the  expropriation  of  land  for  the  right  of  way  for  the  line. 

On  the  same  date  c.  74  of  the  Acts  of  1876  was  passed,  and,  in  order  to 
incorporate  and  give  any  contractors  whose  tender  for  construction  should 
thereafter  be  accepted  the  same  corporate  powers  and  privileges 'as  those 
mentioned  in  c.  74,  s.  4  of  the  Acts  of  1876  was  passed. 

By  s.  36  of  c.  74,  and  also  by  s.  6,  c.  3,  Acts  of  1876,  certain  ss.  of  c.  70  of 
the  Revised  Statutes,  third  series,  are  incorporated  in  these  enactments  and 
made  applif^ble  to  this  line  of  railway,  which  sections  more  particularly  relate 
to  the  mode  of  acquiring  lands  for  the  right  of  way,  stations,  etc.,  the  proce- 
dure for  appraising  damages,  and  the  mode  of  assessing  the  various  counties 
for  the  payment  of  the  amounts  awarded. 

Ghapter  70  Revised  Statutes,  third  series,  comprises  in  consolidated  form 
all  enactments  in  force  in  Nova  Scotia  at  that  date,  relating  to  provincial  rail- 
ways. For  convenience  the  various  railway  companies  in  Nova  Scotia,  such 
as  the  Windsor  and  Annapolis  Railway  Company,  the  Western  Counties 
Railway  Company,  {see  c.  34,  Acts  of  1868 ;  c.  81,  Acts  1870)  have,  in  obtaining 
their  Acts  of  incorporation,  availed  themselves  of  similar  clauses  from  c.  70, 
Hevised  Statutes  third  series,  by  express  enactment,  without  repeating  them  in 
the  Act  or  providing  other  machinery  for  the  expropriation  of  lands,  and  the 
ascertaining  of  land  damages. 

When  the  Revised  Statutes,  4th  series,  was  prepared,  certain  Acts  of  the 
Province  not  re-enacted  were  continued  in  force,  and  among  them  so  much  of 
c.  70  of  the  third  series  as  was  therein  specified.  {See  the  Act  to  provide  for 
the  publication  of  the  Consolidated  Statutes,  30th  April,  1873,  Revised  Statuses, 
fourth  series,  page  2.) 

Mr.  Harry  Abbott,  having  entered  into  the  contract  with  the  Government 
for  the  construction  of  this  line,  sought,  under  c.  4  of  the  Acts  of  1876,  incor- 
poration and  the  benefit  of  the  provisions  of  c.  74,  Acts  1876,  and  obtained  a 
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certificate  of  incorporation  under  ^he  name  of  the  Halifax  and  Gape  Breton 
Railway  and  Coal  Company. 

The  company  was  organized  under  this  Act,  and  the  right  of  way  having 
been  obtained  under  the  statutes,  the  damages  were  appraised  and  the  work  of 
construction  began  and  was  carried  on. 

In  1877  an  order  was  made  by  the  Chief  Justice  of  the  Sapreme  Court  of 
Nova  Scotia,  on  the  petition  of  a  number  of  the  property  owners  whose  lands 
would  be  affected  by  the  building  of  the  railway,  directing  the  prothonotary  of 
the  county  to  draw  and  strike  a  jury,  under  the  provisions  of  c.  70,  of  the 
Bevised  Statutes,  third  series,  to  appraise  the  lauds  and  property  taken  for  the 
purpose  of  the  Eastern  Extension  Bailway. 

In  1878  a  rule  nisi  was  taken  to  set  the  whole  proceedings  aside,  but  a  year 
later  it  was  discharged  on  motion  of  the  party  who  had  obtained  it. 

A  question  having  been  raised  as  to  the  validity  of  the  incorporation  of  the 
company  under  c.  4,  Acts  1876,  by  the  Local  Government,  and  legislation  being 
about  to  be  passed  to  remove  such  doubts,  another  rule  was  obtained  in  1879, 
on  the  ground  that  the  Halifax  and  Cape  Breton  Bailway  and  Coal  Company 
had  no  legal  existence.  After  the  argument  of  this  rule,  and  before  judgment, 
chs.  60  and  70  of  fche  Acts  of  1879  were  passed  by  the  Legislature  of  Nova 
Scotia.  After  hearing  the  Custos  of  the  county  by  counsel  before  a  committee 
of  the  Legislature,  two  sections  of  the  Act  were  added  in  the  interest  of  the 
county. 

The  Supreme  Court  of  N.S.  held  that  the  County  of  Fictou  were  estopped 
by  these  statutes  last  mentioned  from  disputing  the  appraisement  of  the  lands 
taken,  and  by  their  act  in  issuing  debentures  to  parties  to  whom  damages  had 
been  awarded  for  the  lands  appropriated  to  the  railway,  some  of  which  had 
been  indorsed  to  third  parties.    (See  1  Buss.  &  Geldert,  448.) 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  judgment  of  the 
court  below  was  not  one  from  which  an  appeal  would  lie,  there  being  no  finality 
about  the  order  made  by  the  Chief  Justice  of  the  court  below  in  1877,  which 
was  what  this  appeal  sought  to  set  aside. 

Hockin  y.  Halifax  and  Cape  Breton  Ry.  ft  Coal  Co.— 29th  Oct.  1880. 

29.  Of  Supreme  Court  and  judges  thereof — In  habeas  corpus,  in 

criminal  matter. 

See  HABEAS  COBPUS,  2,  3. 

30.  Demurrer — Judgment  qn,  not  final. 

On  appeal  brought  from  a  judgment  overruling  a  demurrer  to  some  of  the 
counts  of  a  declaration  only,  and  not  from  the  final  judgment  on  the  whole 
case. 

Held,  that  the  appeal  must  be  quashed  for  want  of  jurisdiction,  but  liberty 
given  to  appeal  on  whole  case  upon  certain  terms.  For  full  statement  of  facts 
iee  Damaget  25. 

Bank  B.N.A.  t.  Walker.— 22nd  June,  1882. 
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31.  Appeal  from  Quebec — Judgment — Supreme  Court  Act,  1879, 

8.  8 — Opposition  to  aeizwre  for  an  amx>unt  under  92,000 
— Appeal  quashed  for  want  of  jurisdiction — Without  costs. 

The  eonteAtation  in  qaestion  arose  on  an  opposition  pat  in  by  the  respond- 
ent to  a  seizure  which  the  appellant  had  caused  to  be  made  of  the  immoveable 
property  of  the  defendant  in  the  cause  in  virtue  of  a  writ  of  execution,  based 
on  a  judgment  obtained  by  the  appellant  against  the  defendant  for  9640. 

The  respondent  in  his  opposition  alleged  that  he  was  a  creditor  of  the 
defendant  for  $31,000,  and  he  asked  the  nullity  of  the  seizure  on  the  ground 
that  by  a  certain  agreement  dated  the  17th  October,  1876,  it  had  been  stipu- 
lated that  no  property  of  the  defendant  should  be  sold  without  the  respondent's 
consent.  The  defendant  was  a  building  society,  and  the  respondent  further 
alleged  that  the  appellant,  as  one  of  the  directors  of  the  society  had  become 
a  party  to  and  ought  to  be  bound  by  the  agreement  mentioned.  This  opposi- 
tion was  maintained  by  the  Superior  Court,  and  also  by  the  majority  of  the 
Court  of  Queen's  Bench  for  Lower  Canada. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  appeal  did  not 
come  within  any  of  the  cases  mentioned  in  42  V.  a  39,  s.  8  (Sup.  Ct.  Am. 
Act,  1879,)  providing  for  appeals  from  the  Province  of  Quebec.  The  de- 
mand was  for  a  sum  of  money  amounting  only  to  1640 ;  the  opposition  was  not 
for  any  particular  sum  and  did  not  ask  for  the  payment  of  the  debt  of  131,000, 
but  attacked  only  the  seizure  for  9640  and  sought  to  interfere  with  the  execu- 
tion of  a  judgment  for  that  sum ;  the  amount  in  dispute  therefore  was  this 
$640,  and  the  question  of  jurisdiction  was  governed  by  this  amount  and  not  by 
the  value  of  property  seized,  although  such  value  exceeded  the  sum  of  12,000. 
Henry,  J.,  dissenting. 

Appeal  quashed  for  want  of  jurisdiction,  but  without  costs,  the  objection 
having  been  raised  by  the  court. 

Champoax  y.  Laplerre.— 19th  June,  1888. 

32.  Final  judgm^ent — Rev,  Stats.  (N.  S,),  4th  series,  c.  94.,  s.  56 — Order 

of  a  Judge  refusing  leave  to  defend,  after  judgment  entered 
by  default — Procedure. 

This  is  an  action  of  replevin  brought  in  the  Supreme  Court  of  Nova  Scotia 
by  the  plaintiffs  against  the  defendant  and  appellant  to  recover  one  hundred 
and  twenty-five  barrels  of  flour.  The  plaintiffs  were  endorsees  of  a  bill  of 
lading  of  the  goods  sued  for,  which  were  held  by  the  defendant  as  freight  agent 
of  the  Intercolonial  Railway  at  Truro. 

The  action  was  begun  on  tlie  9th  day  of  April,  A.D.,  1881,  and  the  goods 
were  replevied  and  the  writ  was  served  upon  the  defendant  on  the  same  day. 

A  default  was  marked  on  the  25th  April,  1881.  Subsequently,  on  the  10th 
day  of  September,  1881,  the  plaintiffs'  attorney  caused  to  be  issued  a  writ  of 
inquiry,  under  which  damages  were  assessed  under  the  provisions  of  s.  56, 
c.  94,  Rev.  Stats,  of  Nova  Scotia,  fourth  series. 
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An  order  nisi  for  the  purpose  of  removiog  the  default  and  letting  in  the 
defendant  to  defend,  was  taken  out  on  the  11th  October,  1881,  and,  on  argu- 
ment, was  discharged  with  costs  by  an  order  of  Mr.  Justice  James,  presiding 
at  chambers. 

From  the  last  named  order  an  appeal  was  had  to  the  Supreme  Court  of 
Nova  Scotia,  which  confirmed  the  judgment.    (4  Buss.  &  Geld.  168.) 

Section  75  of  c.  94  of  the  Bev.  Stats,  of  Nova  Sootia,  fourth  series,  enacts 
that  it  shall  be  lawful  for  the  court  or  a  judge,  upon  such  terms  as  to  costs  or 
otherwise  as  they  shall  think  fit,  at  any  time  within  one  year  after  final  judg- 
ment, to  let  in  the  defendant  in  any  action  or  appeal  to  defend  the  same  upon 
an  application  supported  by  satisfactory  affidavits  accounting  for  his  non- 
appearance, and  disclosing  a  defence  upon  the  merits  with  the  particular 
grounds  thereof ;  and  affidavits  shall  not  be  received  in  reply  unless  the  court 
or  judge  shall  otherwise  order. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  judgment 
appealed  from  was  not  a  final  judgment  within  the  meaning  of  s.  3  of  the 
Supreme  Court  Amendment  Act  of  1879,  and  was  not  appealable. 

HelcU  ftlso,  that  if  the  court  could  entertain  the  appeal,  the  matter  was  one 
of  procedure  and  entirely  within  the  discretion  of  the  court  below,  and  this 
court  would  not  interfere. 

Appeal  dismissed  with  costs. 

Gladwin  t.  CnminingB.—Srd  November,  1883. 


33.  Appeal — Justice  of  the  peace — Certiorari — Court  of  original 
jurisdiction  not  a  superior  court — No  appeal. 

Conviction  by  a  justice  of  the  peace  of  the  defendant  for  selling  liquor 
contrary  to  the  provisions  of  **  The  Canada  Temperance  Act,  1878,"  in  the 
Olobe  Hotel,  in  Portage  La  Prairie,  in  the  county  of  Marquette  West,  in  the 
Province  of  Manitoba. 

The  conviction  and  papers  connected  therewith  were  brought  before  the 
Court  of  Queen's  Bench  in  Manitoba,  by  writ  of  certiorari^  and  on  the  papers 
so  brought  before  the  court,  a  rule  nut  to  quash  the  conviction  was  on  motion 
granted,  and  was  after  argument  made  absolute. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  appeal  would 
not  lie,  the  cause  not  having  arisen  in  a  Superior  Court  of  original  jurisdic- 
tion. 

Appeal  quashed  for  want  of  jurisdiction.  The  question  of  costs  was 
reserved.  The  court  subsequently  determined  that  the  respondent  should  have 
the  costs  of  uppeal,  although  the  objection  had  been  taken  by  the  court. 

The  Queen  y.  NeYlns.— Jan.  18tb,  1884~23rd  May,  1884. 
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34.  Appeal — Final  jvdgment — Supreme  and  Exchequer  Courts 
Act,  1876,  8,  25 — Supreme  Court  Amendment  Act,  1879,  a.  9 
— Promiaaory  n^te  overdue  in  hands  of  payee — Garnishee 
clauses,  C,  X.  P.  Act — Payment  by  maker  into  court  by  order 
of  a  judge,  effect  of 

An  action  was  brought  by  respondent  as  endorsee  of  a  promissory  note 
madei>y  appellants  in  favor  of  one  J.  A.,  and  by  him  endorsed  to  respondent, 
The  appellants  pleaded  that  the  amoant  of  the  note  had  been  attached  in  their 
hands  by  one  of  A/s  judgment  creditors  and  paid,  under  the  garnishee  clauses 
of  the  Common  Law  Procedure  Act  of  P.  E.  I.,  transcripts  of  ss.  60  to  67 inclu- 
sive of  the  English  C.  L.  P.  Act,  1854.  To  this  plea  respondent  demurred  on  the 
ground  that  the  debt  was  not  one  which  could  properly  be  attached,  and  on  the 
5th  February,  1883,  the  Supreme  Court  of  P.  E.  I.  gave  judgment  in  favour  of  the 
respondent  on  the  demurrer.  No  rule  for  judgment  on  the  demurrer  was  taken 
out  by  the  respondent.  On  the  19th  March  following  an  order  was  obtained  to 
ascertain  amount  of  debt  and  damages,  for  which  final  judgment  was  to 
be  entered,  and  judgment  was  signed  for  the  respondent  on  the  2nd  May  follow- 
ing.   The  appellants  then  appealed  to  the  Supreme  Court  of  Canada. 

On  motion  to  quash  for  want  of  jurisdiction,  it  was  contended  on  behalf  of 
respondent  that  the  appellant  should  have  appealed  from  the  judgment 
rendered  on  the  demurrer  on  the  5th  February,  1883,  and  within  thirty  days 
from  that  date ;  but. 

Held,  that  the  judgment  entered  on  the  2nd  May,  1883,  was  the  "final 
judgment "  in  the  case  from  which  an  appeal  would  lie  to  the  Supreme  Court. 

Held,  also,  reversing  the  judgment  of  the  court  below,  that  an  overdue 
promissory  note  in  the  hands  of  the  payee  is  liable  to  be  attached  by  a  judg- 
ment creditor,  under  the  C.  L.  P.  Act,  and  payment  by  the  garnishee  of  the 
amount  to  the  judgment  creditor  of  the  payee,  in  pursuance  of  a  judge^s  order, 
is  a  valid  discharge. 

RoblM  T.  Rankin.— xi.  137. 

36.  In  Toatter  of  procedure  Court  of  Appeal  shovM  not  interfere — 
Amended  pleas,  motion  to  add — Insufficiency  of  affidavit 
— Staying  proceedings  on  interlocutory  judgnrient — C.  G,  P. 
Art,  mo,  a  /S.  Z.  C,  c.  77,  s.  26, 

Hespondent  sued  appellant  on  his  promissory  note,  and  the  action  was 
returned  into  court  on  the  22nd  June,  1883. 

On  the  6th  of  July,  1883,  appellant  filed  a  plea  of  payment.  On  the  3rd 
September,  1883,  the  case  was  inscribed  for  proof  and  hearing  at  the  same 
time,  under  Art.  243  of  the  C.  C.  P.  L.  C,  for  the  17th  day  of  September,  1883. 

On  the  14th  September,  1883,  appellant  served  a  motion  for  permission  xo 
file  new  pleas,  on  the  respondent's  attorney. 

This  motion  was  made  on  the  17th  September  and  refused  by  the  court  on 
the  18th,  the  day  following. 
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The  reasons  f^ven  by  the  Superior  Court,  in  the  interlocutory  judgment 
for  refusing  appellant's  demand,  was  the  insufficiency  of  the  affidavit  in  sup- 
port thereof. 

The  appellant  served  notice  of  his  intention  to  appeal  from  this  interlo- 
cutory judgment  to  the  Court  of  Queen's  Bench. 

On  the  20th  Heptember,  1884'',  the  respondent  moved  for  and  obtained 
judgment  from  the  Superior  Court,  and  this  judgment  was  affirmed  by  the 
Court  of  Queen's  Bench  for  Lower  Canada  (appeal  side)  on  the  8th  of 
February,  18i84. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  per  Ritchie,  C.J.,  and 
Strong  and  Taschereau,  J  J.,  that  on  a  question  of  procedure  the  court  should 
not  interfere. 

Per  Fournier  and  Henry,  JJ. — The  affidavit  filed  by  the  appellant  in  sup- 
port of  his  amended  plea  was  insufficient,  not  being  sufficiently  positive  and 
precise. 

Per  Taschereau,  J. — Only  a  rule  for  leave  to  appeal  would  have  the  effect 
of  staying  proceedings,  not  a  mere  service  of  a  motion  for  leave  to  appeal 
(Art.  1120  C.  C.  P.  and  C.  S.  L.  C.  c.  77,  s.  26.) 

Appeal  dismissed  with  costs. 

Dawson  y.  Union  Bank.— 17th  February,  1885. 

0 

36.  Judgment — On  an  opposition  claiming  less  than  $2fi00 — 
Supreme  Court  Act,  1879,  a,  8 — Quebec ,  appeal  from — 

C08t8, 

The  appellants,  being  creditors  of  the  late  Isaac  Gouverneur  Ogden, 
Sheriff  of  the  District  of  Three  Bivers,  sued  and  obtained  a  judgment  on  the 
16th  March,  18'/4,  against  his  sole  heir,  Isaac  Low  Evans  Ogden,  for  9528.88, 
with  interest. 

The  latter  having  died,  the  appellants  recovered  another  judgment,  on  the 
18th  January,  1881,  declaring  that  the  former  could  be  enforced  by  execution 
against  his  representative,  Charles  Kinnis  Ogden,  to  the  extent  of  9231,  with 
interest  and  costs. 

By  virtue  of  the  last  judgment,  the  appellants  caused  to  be  made  a  seizure 
of  an  immoveable  derived  from  the  succession  of  Sheriff  Ogden  by  Isaac  Low 
Evans  Ogden,  and  from  the  succession  of  the  latter  by  Charles  Kinnis  Ogden. 

The  respondents  contested  the  seizure  of  that  lot  of  land,  by  an  opposition 
^  fin  de  distraire. 

They  alleged  in  their  opposition,  that  Isaac  Low  Evans  Ogden  had  sold 
them  the  land  seized,  for  the  price  of  $2,000  paid  cash,  and  they  prayed  that 
they  might  be  declared  the  true  owners  and  proprietors  of  the  said  lot  of  land, 
and  that  the  seizure  of  it  might  be  annulled  and  set  aside. 

The  appellants  contested  this  opposition,  pleading  several  pleas,  impugn- 
ing the  alleged  sale  and  the  title  of  the  respondents  to  the  land  in  question. 
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On  appeal  to  the  Supreme  Court  of  Canada  from  the  judgment  rendered 
by  the  Court  of  Queen's  Benoh  for  Lower  Canada,  reversing  the  judgment  of 
the  Superior  Court  on  this  contestation,  Held,  that  the  opposition  having  been 
filed  in  a  suit  in  which  the  amount  in  dispute  was  less  than  $2,000,  the  appeal 
would  not  lie.  {Mcufarlane  v.  Leelairtj  15  Moo.  P.  C.  C.  181,  referred  to ;  also 
Champoux  v.  Lapierre),    {See  Jurisdiotion  31.) 

Appeal  quashed  for  want  of  jurisdiction,  but  without  costs,  a  motion  to 
quash  not  having  been  made  at  the  earliest  convenient  moment. 

Oendron  t.  McDoagall.— 4th  March,  1885. 


37.  Jvdgraent  by  Court  of  Appeal  quashing  interiTn  injunction — 
Not  appealable. 

In  this  case,  on  the  1st  September,  1883,  Mr.  Justice  Torrance,  of  the 
Superior  Court  for  Lower  Canada,  ordered  the  issue  of  a  writ  of  injunction, 
returnable  on  the  80th  day  of  October,  then  next,  enjoining  the  respondents 
and  certain  other  persons  named  from  issuing  or  dealing  with  certain  bonds 
until  otherwise  ordered  by  fche  said  court  or  a  judge  thereof. 

About  the  13th  November,  1883,  the  Canada  Atlantic  Railway  Company 
presented  a  motion  to  quash  the  injunction.  On  the  13th  December  following, 
Mr.  Justice  Matbieu,  of  the  Superior  Court,  declared  that  the  said  writ  of 
injunction  had  been  issued  without  reason  [sane  eaxue)  and  he  suspended  it 
until  the  final  adjudication  of  the  action  on  the  merits. 

Both  the  appellants  and  respondents  appealed  from  this  judgment  to  the 
Court  of  Queen's  Bench  (appeal  side),  which  court  on  the  21st  of  January,  1885, 
rendered  judgment  quashing  the  injunction  absolutely. 

On  the  9th  of  February  following,  the  appellants  gave  notice  of  their 
intention  to  appeal  to  the  Supreme  Court  of  Canada,  and  on  the  19th 
February  presented  a  petition  to  Mr.  Justice  Monk,  one  of  the  judges  of  the 
Court  of  Queen's  Bench,  for  the  allowance  of  the  appeal.  On  the  20th  of 
February  Mr.  Justice  Monk  rendered  judgment,  refusing  to  allow  the  appeal 
on  the  ground  that  the  judgment  quashing  the  writ  of  injunction  was  not 
a  final  judgment,  and,  "notwithstanding  the  offer  and  sufficiency  of  the 
security."  On  the  27th  of  February  the  appellants,  by  their  attorneys,  served 
notice  of  their  intention  to  move  before  a  judge  of  the  Supreme  Court  to  be 
allowed  to  give  proper  security  to  the  satisfaction  of  that  court,  or  of  a  judge 
thereof,  for  the  prosecution  of  their  appeal  to  that  court,  notwithstanding  the 
refusal  of  the  court  below  to  accept  said  security,  and  notwithstanding  the 
lapse  of  thirty  days  from  the  rendering  of  the  judgment  from  which  they 
desired  to  appeal,  and  further  to  obtain  an  extension  of  time  for  settling  the 
case  in  appeal. 

This  motion  came  before  Mr.  Justice  Henry,  in  chambers,  on  the  5th 
March,  who  enlarged  it  into  court,  and  it  was  on  the  same  day  argued  at 
length  before  the  court. 
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Held,  that  the  judgment  of  the  Court  of  Queen^s  Bench  (appeal  8ide)» 
quashing  the  interim  injunobion,  was  not  a  final  judgment  from  whioh  an 
appeal  would  lie.    Motion  refused. 

Stanton  y.  Canada  Atlantic  Ry.  Co.  (21  G.L.J.  355),  18th  March,.  1885. 

38.  Interim  injunction  obtained  ex  parte — Order  dissolving — No 
appeal  from — Trespass — Appeal. 

This  was  an  action  of  trespass,  brought  by  the  plaintiff  against  the  defen- 
dants on  the  10th  of  October,  1884,  and  in  the  statement  of  claim  the  plaintiff 
claimed  damages  for  the  alleged  acts  of  trespass,  and  an  injunction  to  restrain 
the  defendants  from  proceeding  with  the  digging  of  trenches  and  laying  of 
pipes. 

An  ex  parte  restraining  order  was  granted  by  the  Chief  Justice  of  Nova 
Scotia,  on  the  application  of  plaintiff's  counsel  without  notice  to  the  defen- 
dant, and  on  the  affidavit  of  the  plaintiff  alone. 

On  the  18th  day  of  October  notice  of  motion  was  served  on  the  plaintiff 
to  set  aside  said  restraining  order,  and  on  argument  of  the  motion  before  Mr. 
Justice  Thompson,  an  order  passed  on  i>he  25th  day  of  October,  1884,  dissolv- 
ing said  injunction. 

From  this  order  the  plaintiff  appealed  to  the  Supreme  Court  of  Nova 
Scotia  in  baiieo.  On  the  24th  day  of  January,  1885,  that  court  made  an  order 
dismissing  the  said  appeal. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  on  the  merits,  that  the 
order  of  the  Supreme  Court  of  Nova  Scotia  should  not  be  interfered  with. 

Appeal  dismissed  with  costs. 

Kearney  y.  Dickson.— 8th  May,  1885. 

39.  New  trial  ordered  by  Court  below — Verdict  against  weight  of 
evidence. 

Held,  that  the  Supreme  Court  will  not  hear  an  appeal  where  the  court 
below,  in  the  exercise  of  its  discretion,  has  ordered  a  new  trial  on  the  ground 
that  the  verdict  is  against  the  weight  of  evidence. 

Eureka  Woollen  Mills  Co.  y.  Mobs.— xi.  91. 

See  also  JURISDICTION,  63. 

39.  (a).  Where  the  Supreme  Court  of  Nova  Scotia  ordered  a  new 
trial  on  the  ground  that  no  insurable  interest  was  shewn  in 
the  plaintiff  who  had  brought  an  action  on  a  policy  of 
insurance,  the  appeal  was  heard. 

Howard  y.  The  Lancashire  Ins.  Co.— xi.  92. 
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40.  Action  for  instalment  of  church  rates,  under  92fi00 — Not 
appealable. 

On  the  27th  Jane,  1874,  by  deed  executed  before  notary,  daly  registered, 
Joseph  Ross  Hntchins  sold  to  Henri  Girard  a  property  therein  desoribed  for 
the  sum  of  924,000,  whioh  was  made  payable  on  the  terms  mentioned  in  the 
deed. 

By  deed  executed  before  notary  on  the  19th  January,  1876,  and  duly  reg- 
istered, Joseph  Ross  Hutchins  transfered  to  Walter  Bonnel,  the  said  sum  of, 
924,000.00,  and  by  deed  executed  before  notary  on  the  same  day,  and  duly 
registered,  the  said  Walter  Bonnel  transferred  to  the  Bank  of  Toronto,  the 
appellants,  the  said  sum  of  $24,000.00. 

This  amount  represented  the  claim  of  the  said  Joseph  Ross  Hutchins 
against  the  said  Henri  Girard.  for  the  price  of  the  property,  and  a  hypothec 
of  bailleur  de  fonds  to  wit :  the  first  privilege  and  mortgage  upon  the  said 
property.  Henri  Girard  being  incapable  of  paying  the  said  sum  so  transferred, 
together  with  the  interest,  transferred  to  the  Bank  of  Toronto,  by  deed  of  the 
1st  of  June,  1880,  all  right  of  property  which  he  had  in  the  said  immoveable, 
on  payment  of  the  amount  due  to  the  Bank  of  Toronto,  the  said  Henri  Girard 
being  discharged  of  all  personal  liability  for  the  payment  of  the  consideration 
money. 

The  said  Joseph  Ross  Hutchins  was  not  a  Catholic,  nor  the  said  Bonnel. 
Whilst  the  said  Henri  Girard  held  the  said  real  estate,  the  trustees  of  the 
Catholic  Church  of  the  Parish  of  La  Nativity  de  la  Ste.  Vierge,  obtained  the 
right  to  impose  a  tax  on  the  real  estate  of  the  Catholics  of  the  parish,  wherein 
the  said  immoveable  property  is  situate. 

The  respondents  claimed,  by  their  action,  the  sum  of  9165.82,  the  first 
instalment  of  this  tax,  on  the  ground  that  the  said  Henri  Girard  had  been  the 
proprietor  of  the  property  in  question  during  his  occupancy  and  reputed 
ownership  of  the  same. 

Held,  that  the  case  did  not  come  within  s.  8  of  42  V.  c.  89  S.  C.  Am.  Act, 
1879  and  was  not  appealable. 

Per  Fournier,  J. — The  action  being  hypothecary,  concluding  in  the  alter- 
native, either  for  payment  of  the  sum  of  9165.82  or  for  the  delaissemetU  of  the 
immoveable,  the  value  of  the  immoveable  could  not  affect  the  right  of  appeal* 
The  rights  of  the  respondent  in  the  immoveable  did  not  exceed  the  sum  which 
he  claimed.  The  action  is  to  obtain  payment  only  of  the  sum  of  9165.82, 
demanded  by  virtue  of  a  personal  obligation,  and  the  Supreme  Court  has  no 
jurisdiction  to  entertain  an  appeal  in  a  personal  action  under  92,000,  under 
the  proviso  of  s.  17  of  the  S.  <&  E.  C.  Act,  unless  the  case  falls  within  one  of  the 
class  of  cases  mentioned  in  s.  8  of  the  S.  C.  A.  Act,  1879,  which  this  case  did 
not.  The  only  question  here  was  the  personal  obligation  of  the  respondent  to 
pay  the  9165.82  for  a  church  rate  imposed  by  the  levy  [r/partition)  of  a  fixed 
sum,  the  payment  of  which  was  to  be  made  by  two  annual  instalments.  This 
tax,  although  in  the  nature  of  a  hypothec  and  privilege  on  the  land,  has  not 
the  character  of  a  permanent  charge,  it  is  only  temporary  and  cannot  be 
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repeated  yearly  like  rents,  or  the  duties  or  revcnaea  due  to  Her  Majesty,  which 
are  of  a  permanent  nature ;  and  it  is  not  *'  a  daty,'*  which  expression  can 
apply  only  to  duties  due  to  Her  Majesty ;  nor  has  the  demand  any  relation  to 
titles  concerning  lands  or  tenements ;  and  as  the  tax  was  payahle  in  two  years 
it  was  evident  the  judgment  in  no  way  compromised  future  rights. 

Fer  Taschereau,  J. — From  the  Province  of  Quebec  four  cases  only  are 
appealable  :— 1.  Any  case  wherein  the  matter  in  controversy  amounts  to  the 
sum  or  value  of  $2,000 ;  2.  Any  case  wherein  the  matter  in  controversy  involves 
the  question  of  the  validity  of  an  Act  of  Parliament,  or  of  any  of  the  Local 
Legislatures  ;  3.  Any  case  wherein  the  matter  in  controversy  relates  to  any  fee 
of  office,  or  any  duty,  or  rent,  or  revenue  payable  to  Her  Majesty,  or  any  sum 
of  money  payable  to  her  Majesty,  where  the  rights  in  future  might  be  bound. 
These  last  words  must  be  read  as  qualifying  all  this  third  class  as  well  as  the 
next.  If,  for  instance,  a  fee  of  office  is  claimed,  but  the  right  to  it  is  denied  by 
the  defendant,  the  case  is  appealable.  But  if  in  an  action  for  a  fee  of  office  the 
defendant  pleads  payment,  the  case  is  not  appealable,  if  under  ^2,000  ;  4.  Any 
case  wherein  the  matter  in  controversy  relates  to  any  title  to  lands,  or  tene- 
ments, or  title  to  annual  rents,  or  such  like  matters  or  things  where  the  rigbtss 
in  future  might  be  bound. 

It  is  evident  that  this  case  does  not  fall  within  any  of  the  three  first, 
classes.     Though  the  value  of  the  immovable  in  question  may  be  over  $2,000,. 
it  is  the  amount  claimed  in  an  hypothecary  action,  which  is  in  controversy,, 
and  here  it  is  clearly  below  the  appealable  amount.     The  title  to  the  lands  is 
not  disputed,  nor  in  controversy,  nor  do  the  words  '*  such  like  matters,  or 
things  where  the  rights  in  future  might  be  bound,"  support  the  appeal.     The 
right  of  the  plaintiffs  to  tax  the  property  as  they  have  done  is  not  disputed 
here,  nor  is  its  liability  to  future  taxation  in  contestation.     And  the  fact  that 
the  taxes  claimed  are  payable  by  instalments,  some  of  which  may  not  yet  be 
due,  cannot  render  the  case  appealable.    The  present  liability  of  the  bank,  or 
rather  the  heir  on  this  property  is  the  only  matter  of  controversy.     It  is 
debitum  in  prasenti,  tolveridum  in  futuro.    The  case  of  Savageau  v.  Gauthier,  L.  R. 
5  P.  C.  494,  is  in  that  sense. 

Ritchie,  C.J.  and  Henry  and  Gwynne,  JJ.,  concurred. 

Appeal  quashed  for  want  of  jurisdiction,  but  without  costs,  the  objection 
having  been  taken  by  the  court. 

Bank  of  Toronto  y.  Le  Cure  et  les  Map^iUiops,  etc.,  of  the  Parigh  of  the 
Nativity.  ..8th  March,  1886.— xii.  25. 

41.  Appealr-Righta  in  future— 8.  C.  A.  Act,  1879,  a,  <?. 

One  Duhaime,  being  desirous  of  establishing  a  cheese  factory  in  the  town 
of  Montmagny,  an  agreement  was  entered  into  between  himself  of  the  first  part 
and  the  defendant  and  certain  others  of  the  second  part,  wherebv  the  parties  of 
the  second  part  agreed  to  furnish  for  twenty  years  all  the  milk  of  their  cows  to 
the  said  Duliaime,  to  be  manufactured  into  cheese,  Duhaime  to  receive  a  per- 
centage for  manufacturing.  *^ 

CAS.  DIG.— 28 
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By  cartain  meine  Gonveyances  the  plaintiff  became  proprietor  of  the  cheeee 
iactory  and  vested  with  all  the  rights  of  Duhaime. 

The  defendant,  among  others,  contrary  to  the  agreemeent,  sold  his  milk  to 
va  opposition  factory,  whereupon  the  plaintiff  brought  an  action  of  damages 
against  defendant  in  the  Circuit  Court  of  the  Province  of  Quebec.  By  a  judg- 
ment of  the  Superior  Court  for  the  Province  (Angers,  J.)  the  action  was  evoked 
into  the  Superior  Court  on  the  ground  that  a  matter  affecting  future  rights  was 
in  question.  The  Superior  Court,  by  its  judgment,  held  that  the  plaintiff  was 
entitled  to  ^.51  as  damages  for  the  breach  of  the  agreement  by  the  defendant. 

On  appeal  to  the  Court  of  Queen's  Bench  that  court  reversed  the  judgment 
of  the  Superior  Court  and  dismissed  the  plaintiff's  action.  The  plaintiff  there- 
upon applied  to  a  judge  of  the  Court  of  Queen's  Bench  (Tessier,  J.),  for  leave 
to  appeal  to  the  Supreme  Court  of  Canada.  This  was  refused  on  the  ground 
that  the  future  rights  invoked  were  for  a  limited  time,  and  that  these  rights 
multiplied  by  their  duration  would  not  reach  the  amount  required  for  an 
appeal  to  the  Supreme  Court. 

On  application  to  Gwynne,  J.,  of  the  Supreme  Court,  in  chambers,  for 
leave  to  appeal  and  give  the  necessary  security,  the  learned  judge 

Held,  that  he  considered  the  case  similar  to  one  of  a  contract  for  payment 
of  a  sum  by  certain  instalments  to  an  amount  of  9170.20  in  all,  and,  apart  from 
the  amount  sought  to  be  recovered,  not  coming  within  the  words  *'  rights  in 
future,"  as  used  in  s.  8  of  the  Supreme  Court  Amendment  Act  of  1879,  so  as  to 
give  an  appeal  to  the  Supreme  Court  of  Canada. 

Beaubien  v.  Bematchez.— 13th  March,  1886. 

42.  Order  made  in  charnbera  setting  aside  jtuigment — Not  appeal- 
able — Conclusive  as  to  statements  in  it 

Where  an  order  was  granted  by  Wilson,  C.J.,  in  chambers,  and  affirmed 
by  the  C.  P.  Division  of  the  High  Court  of  Justice  for  Ontario,  setting  aside 
a  judgment  and  all  proceedings  thereon. 

Held,  that  it  is  doubtful  if  an  appeal  would  lie  in  such  a  case  to  the 
Supreme  Court  of  Canada,  and  the  statement  in  the  order  as  to  what  took 
place  before  the  Chief  Justice  and  as  to  the  matter  which  was  submitted  to 
and  argued  before  him,  must  be  taken  to  be  conclusive. 

[For  full  statement  of  the  facts  and  judgment  tee  Judgment  6.] 

BchroedeF  y.  Rooney.— 9th  April,  1886. 

48.  Circuit  Court,  (P.Q.) — No  appeal  where  action  has  originated 
in. 

The  appellants  by  an  action  returnable  and  returned  before  the  Circuit 
I  Ckturt  in  and  for  the  district  of  Terrebonne  the  SOth  November,  1883,  claimed 
from  the  respondents  a  sum  of  one  hundred  and  twenty-five  dollars  and 
interest  thereon,  at  the  rate  of  ten  per  cent.,  being  the  amount  of  taxes  imposed 
and  levied  upon  the  real  estate  (immoveables)  of  which  the  said  respondents 
were  in  possession  for  the  year  1888. 
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Coimsei  for  respondents  moved  to  quash  appeal  for  want  of  jurisdiction, 
on  the  ground  that  no  appeal  lies  to  the  Supreme  Court  of  Canada  when  the 
action  has  originated  in  the  Circuit  Court  of  the  Province  of  Quebec.  He 
relied  on  s.  8  of  the  Supreme  Court  Amendment  Act  of  1879,  which  says  :  "An 
appeal  shall  lie  from  final  judgments  only  in  actions  .  originally 

instituted  in  the  Superior  Court  of  the  Province  of  Quebec.'*  He  cited  Major 
V.  Corporation  of  Three  Rivert  (See  Jurisdiction,  26).  Counsel  for  appellants 
contended  that  in  the  district  of  Montreal  and  some  other  districts  an  action 
like  the  present,  in  which  future  rights  would  be  bound,  would  be  brought  in 
the  Superior  Court,  and  only  by  virtue  of  a  special  statute  was  it  brought  in 
the  Circuit  Court  in  the  district  of  Terrebonne ;  that  such  statute  was  appli- 
cable to  only  some  of  the  districts  of  the  province,  and  that  if  the  contention 
of  the  counsel  for  appellants  was  correct,  the  anomaly  would  arise  that  in  such 
a  case  if  the  action  were  brought  in  one  district  there  would  be  no  appeal, 
while,  if  brought  in  another  district,  there  would  be  an  appeal.  He  argued 
that  in  this  case,  therefore,  the  Circuit  Court  must  be  considered  as  substi- 
tuted for  and  in  lieu  of  the  Superior  Court. 

Held,  that  the  statute  was  clear,  and  in  no  case  would  an  appeal  lie  in  an 
action  which  originated  in  the  Circuit  Court.  Major  v.  Corporation  of  Three 
Bivert  (See  Jurisdiction,  26)  followed. 

Motion  granted  and  appeal  quashed  with  costs.  The  objection  to  the 
jurisdiction  was  taken  by  the  respondents  in  the  factum. 

Le  M aire  et  les  ConseiUen  de  Terrebonne  y.  Les  BoDun  de  la  ProYidence. 

—18th  May,  1886. 

44.  Appeal — S,  C,  Am,  Act,  1879,  8,  8 — Duty  payable  to  the  Crown 
— Futv/re  rights, 

Appeal  from  Queen's  Bench  (appeal  side),  Province  of  Quebec. 

Motion  to  quash  appeal  on  ground  that  amount  involved  ($222.80)  was 
below  12,000,  and  that  the  case  did  not  come  within  any  of  the  exceptions  pro- 
vided for  in  42  Y.  c.  39,  s.  8,  Supreme  Court  Amendment  Act,  1879,  allowing  an 
appeal  in  cases  involving  less  than  $2,000.  *  ^ 

The  actions  (two,  combined  at  the  trial,)  which  constituted  the  case  in 
appeal,  were  brought  by  Darling,  an  importer  of  crockery,  etc.,  against  the 
collector  of  customs  at  Montreal  for  the  recovery  of  the  difference  on  duty 
between  20  per  cent,  and  30  per  cent,  ad  valorem  duty  on  dutiable  value  of 
certain  importations  made  by  Darling  of  earthenware  crockery  known  in  the 
trade  as  '*  printed  ware.'* 

The  Tariff  Act  of  1879,  42  Y.  o.  16,  schedule  A,  imposed  a  duty  of  30  per 
cent,  ad  valorem  duty  on  "  earthenware,  white  granite  or  iron  stoneware,  and 
*  C.  C*  or  cream  coloured  ware.**  This  was  the  only  enumerated  class  of  goods 
under  which  the  appellant*s  goods  in  question  could  come.  At  the  end  of  the 
schedule  all  enumerated  goods  and  goods  not  declared  free  from  duty  were 
subjeoted  to  a  duty  of  20  per  cent.  The  collector  (Ryan)  insisted  upon  duty 
being  paid  by  appellant  on  his  goods  as  coming  under  the  class  enumerated  as 
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above,  *'  earthenware,  white  granite,''  etc..  whilst  the  appellant  inaisted  that 
they  should  not  be  olassified,  bat  oome  under  the  unenumerated  class,  and 
should  only  pay  duty  at  20  per  cent,  ad  valorem.  He,  however,  paid  the  30  per 
cent,  and  brought  the  actions  in  question  to  recover  the  10  per  cent,  back  from 
the  collector. 

The  importations  in  question  were  in  spring  and  summer  of  1883.  Judg- 
ment was  given  in  January,  1884,  in  favour  of  defendant.  Appellant  appealed 
therefrom  to  the  Queen's  Bench.  Judgment  was  given  dismissing  appeal 
May,  1885.  In  session  of  1884,  47  V.  c.  SO.  s.  2,  schedule.  Parliament  amended 
the  Tariff  Act  as  to  earthenware  as  follows :  "  Earthenware,  decorated,  printed 
or  spailged,  and  all  earthenware,  not  elsewhere  specified,  30  per  cent,  ad 
valorem"  thus  distinctly  covering  appellant's  description  of  his  own  importa- 
tions and  declaring  such  goods  subject  to  30  per  cent.,  and  making  it  relate 
back  to  March,  1884. 

Bespondents  contended  that  if  before  the  Act  of  1884  the  matter  in  ques- 
tion was  a  proper  subject  of  appeal  to  this  court,  by  the  42  V.  c.  39,  s.  8,  by 
reason  of  its  relating  to  a  duty  or  revenue  payable  to  the  Crown  in  respect  of 
which  the  decision  appealed  from  might  affect  appellant's  future  rights,  it 
ceased  to  be  such  a  case  by  virtue  of  the  Act  of  1884,  because  that  amending 
Act  declared  distinctly  that  from  March,  1884,  and  for  the  future,  the  particu- 
lar class  of  goods  in  question  was  to  be  subject  to  a  SO  per  cent,  duty,  and  that, 
therefore,  appellant's  future  rights  could  not  be  affected. 

Held,  1.  That  for  iCll  that  appeared  there  might  have  been  importations 
of  the  same  class  of  goods  by  appellant  subsequent  to  those  in  question  in  the 
appeal,  and  before  the  amendment  of  1884  effected  a  change,  in  respect  of 
which  the  decision  in  the  present  cases  would  bind  appellant,  and  that,  there- 
fore, the  case  in  that  respect  at  least  would  still  oome  within  the  meaning  of 
42  V.  c.  39,  s.  8,  that  is  to  say,  being  in  respect  of  a  duty  payable  to  the 
Grown,  the  decision  of  which  might  affect  the  then  future  rights  of  appellant. 

2.  That  there  might  be  a  dispute  still  as  to  whether  the  amending  Act  of 
1884  expressly  covered  the  same  class  of  goods  as  were  in  question  in  this  case,  in 
order  to  decide  which  fiie  evidence  and  merits  would  require  to  be  discussed,  and 
that  this  should  not  be  discussed  on  a  motion  to  quash. 

3.  That  if  the  appellant  had  a  right  to  appeal,  such  right  could  only  be 
taken  away  by  express  and  clear  words,  and  there  was  nothing  to  show  that 
such  right  was  taken  away. 


Motion  refused,  with  $25  costs. 


Darling  y.  Ryan.— 18th  May,  1886. 


45.  Jurisdiction  of  County  Court,  Halifax — Plea  to — Demurrer  to 
plea,  overruled  —  Prohibition  granted  to  restrain  trial  of 
cause. 

See  PROHIBITION,  4. 
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46.  Of  High  Court  of  Justice  (0.),  in    Dominion  Cpntroverted 

Elections. 

See  ELECTION,  16. 

47.  Of  Maritime  Court  of  Ontario. 

See  MARITIME  COURT  OF  ONTARIO. 

48.  Controverted  Election — Order  granting  application  to  dismiss 

petition  on  ground  trial  not  commenced  within  six  months 
— No  appeal  from — R.  S  C.  c.  9,  ss.  32, 33  and  50. 

See  ELECTION,  26. 

41).  The  provisions  of  S.  &  E.  C.  Act  relating  to  appeals  from  the 
Province  of  Quebec  apply  to  cases  arising  under  the  Petition 
of  Right  Act  of  that  province,  (46  V.  c.  27). 

See  APPEAL,  19. 

50.  No  appeal  in  proceedings  by  qiuo  warranto. 

See  QUO  WARRANTO. 

51.  Proch  verbal  by  municipal  council  ordering  improvement  of 

road — Work  done  by  council  upon  refusal  of  owner — Action 
to  recover  S200  cost  of  same — Appealable  as  relating  to  a 
charge  on  lands  by  which  rights  in  future  might  be  bound, 
S.  &  E.  C.  Act,  c.  135  R.  S.  C— Sec.  29  (6). 

See  CORPORATIONS,  37. 

52.  Fraudulent  preference — Capiat — Petition  to  be  discharged — 

Judgment  on — Appealable  under  a,  S8  of  c,  135,  R.  S,  C. — 
Arts,  819-821,  C.  C.  P.  —  Secrecy  —  Art.  798,  C.  C.  P.  — 
Promissory  note  discounted — Arts.  1036,  1963,  C.  C.  P. 

A  writ  of  oapiaft  having  been  issued  against  MoK.  under  the  provisions  of 
Art.  79S  of  C.  C.  P.  (P.Q.),  he  petitioned  to  be  discharged  under  Art.  819, 
C.  C.  P.,  and  issue  having  been  joined  on  the  pleadings  under  Art.  820,C.  C.  P., 
the  petition  was  dismissed  by  the  Superior  Court.  From  that  judgment  McK. 
appealed  to  the  Court  of  Queen's  Bench  of  Lower  Canada  (appeal  side)  and 
that  court  maintained  the  judgment  of  the  Superior  Court.  Thereupon  MoE. 
appealed  to  the  Supreme  Court  of  Canada.  On  motion  to  quash  for  want  of 
jurisdiction. 


I 
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Held,  that  the  jndgment  was  a  final  jodgment  in  a  judicial  prooeedilig 

within  the  meaning  of  s.  88,  o.  185  B.  S.  of  C  and  therefore  appealable — 

Tascherean,  J.,  dissenting.    Stanton  v.  Canada  Atlantic  Ry,  Co,  (Ca$$elt*i  Dig, 

249)  reviewed. 

MaoKljiiion  y.  KeFoaok.— zt.  HI. 

53.  Appeal — Ccnitempt  of  court — K  S.  C,  c.  135,  s,  Si  (a) — Final 

jwdgment — Practice  in  case  of  conterajA, 

By  a  nile  nhi  of  the  Supreme  Court  of  New  Brunswick,  E.  was  cailled 
upon  to  show  cause  why  an  attachment  should  not  issue  against  him,  or  he 
be  committed  for  contempt  of  court,  in  publishing  certain  articles  in  a  news- 
paper. On  the  return  of  the  rule  it  was  made  absolute,  and  a  writ  of  attaoh- 
ment  was  issued  commanding  the  sheriff  to  have  the  body  of  £.  before  the 
court  on  a  day  named.  By  the  practice  in  such  cases  in  the  said  conrt  it 
appeared  that  the  attachment  was  issued  merely  in  order  to  bring  the  party 
into  court,  where  he  might  be  ordered  to  answer  interrogatories  and  by  his 
answers  purge  if  he  could  his  contempt.  If  unable  to  do  this  the  court  would 
pronounce  sentence.  £.  appealed  from  the  judgment  making  the  rule  abso- 
lute.   On  motion  to  quash  said  appeal, 

Held,  that  the  judgment  appealed  from  was  not  a  final  judgment  from 
which  an  appeal  would  lie  under  s.  24  (a)  of  the  Supreme  and  Exchequer 
Courts  A.ct,  R.  S.  C.  c.  135. 

Ellis  T.  Baird.— zvi.  147. 

54.  Jwrisdiction — Future  ri/jhts — Supreme  and  Exchequer  Courts 

Act,  8,  29,  8-s,  (h). 

In  an  action  for  91,333.86,  a  balance  of  one  of  several  money  payments 
of  92,000  ea^h,  one  whereof  the  defendants  agreed  to  pay  to  the  plaintiff  every 
year  so  long  as  certain  security  given  by  the  plaintiff  for  the  defendants 
remained  in  the  hands  of  the  government,  the  defendants  contended  that  the 
security  had  been  released  by  the  action  of  the  government  And  they  were 
therefore  not  liable  to  pay  the  amount  sued  for,  or  any  further  instalments, 
^e  Court  of  Queen's  Bench  (appeal  side)  held  that  the  security  had  not  been 
released  and  gave  judgment  for  the  amount  claimed.  The  defendants  applied 
to  one  of  the  judges  of  that  court  and  obtained  leave  to  appeal,  on  the  ground 
that  if  the  judgment  was  well  founded  then  future  rights  would  be  bound,  and 
they  had  become  liable  for  two  other  instalments  of  92,000  each,  for  which 
actions  were  pending. 

Held,  that  the  appeal  would  not  lie,  because  even  if  the  future  rights  of 
the  defendants  were  bound  by  the  judgment  such  future  rights  had  no  relation 
to  any  of  the  matters  or  things  enumerated  in  s-s.  (&)  of  s.  29  of  the  S.  &  £.  C. 
Act. 

The  words  **  where  the  rights  in  future  might  be  bound  "  in  this  s-s.  are 
governed  and  qualified  by  the  preceding  words  and  to  make  a  case  appealable 
when  the  amount  in  controversy  is  less  than  $2,000,  not  only  must  future 
rights  be  bound  by  the  judgment,  but  the  future  rights  to  be  so  bound  must 
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relate  to  **'  a  fee  of  office,  doty,  rent,  revenue  or  «am  of  money  payable  to  Her 
Majesty t  or  to  some  title  to  lands  or  tenements,- or  to  annnai  rents  out  of  lands 
or  tenements,  or  to  some  like  matters  and  things." 

OUbMrv)  Ollllifttt— xvi.  189. 

55.  Contempt  of  Court  —  Constructive  contempt  ■ —  Discretion  of 

court— R.  fif.  C.  c.  135,  s.  24,  s-s.  (a),  s.  26  s-s.  (1),  s,  27. 

The  decision  of  a  provincial  ooutt  in  a  case  of  oonstraottve  contempt  is 
not  a  matter  of  discretion  in  which  an  appead  is  prohibited  by  s.-  27  of  the 
Supreme  and  Exchequer  Courts  Act.    Taschereau,  J.,  dtibitante. 

The  Supreme  Court  has  jurisdiction  to  entertain  such  an  appeal  from  the 

judgment  of  the  Court  of  Appeal  of  the  Province,  not  only  under  s.  24,  s-s.  (a) 

.  of  Supreme  and  Exchequer  Courts  Act  as  final  judgment  in  an  action  or  suit, 

but  also  under  s-s.  (1)  of  s.  26  of  the  same  Act,  as  a  final  judgment  **in  a 

matter  or  other  judicial  proceeding"  within  the  meaning  of  said  s.  26. 

The  adjudication  that  the  appellant,  a  solicitor  and  officer  of  the  court 
and  moved  against  in  that  quality,  has  been  guilty  of  a  contempt,  is  by  itself 
an  appealable  judgment,  although  no  sentence  for  the  contempt  has  been 
pronounced  by  the  court. 

When  the  party  in  contempt  has  been  ordered  to  pay  the  costs  of  the 
application  to  commit  the  court  in  effect  inflicts  a  fine  for  the  contempt. 

In  re  O'Bpien,— xvL  197. 

56.  Practice — Right  of  appeal  (F.Q.)^Amount  in  controversy — 

Supreme  and  Exchequer  Courts  Act,  R  S,  C.  c.  135,  s,  29, 
construction  of 

Where  the  plaintiff  has  acquiesced  in  the  judgment  of  the  court  of  first 
instance  by  not  appealing  from  the  same,  the  measure  of  value  for  determining 
his  right  of  appeal  under  s.  29  of  the  Supreme  and  Exchequer  Courts  Act  is 
the  amount  awarded  hy  the  said  judgment  of  the  court  of  first  instance,  and 
not  th(^  amount  claimed  by  his  declaration.  (Levi  v.  Reedy  6  Can.  6.  C.  B. 
482,  overruled,  $ee  **  Jurisdiction^'  5:  Allen  v.  Pratt,  13  App.  Cases  780,  referred 
to  as  overruling  Joyce  v.  Hart,  1  Can.  8.  C.  R.  321,  gee  "  Jurisdiction  "  4.) 

Honette  y.  LefebYre,~xvi.  387. 

57.  Judicial  deposit  by  Insurance  Company — Rival  claims  as  to 

same — Value  of  matter   in  controversy — Jurisdiction — 
Supreme  and  Exchequer  Courts  Act,  R,  S..C.  c,  135,  s,  29. 

A  life  insurance  company  deposited  with  the  prothonotary  of  the  Superior 
Court,  under  the  Judicial  Deposit  Act  of  Quebec,  the  sum  of  93,000,  being  the 
amount  of  a  life  policy  issued  by  the  company  to  one  E.  L.,  which  by  its, terms 
had  become  payable  to  those  entitled  to  the  same,  but  to  one-half  of  which 
sum  rival  claims  were  put  in.  The  appellants,  as  collateral  heirs  of  the  de- 
ceased, by  a  petition  claimed  the  whole  of  the  three  thousand  dollars,  and  the 
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respondent  {mise-en'Caute  petitioner),  the  widow  of  the  deceased,  by  a  counter 
petition  claimed  as  eommune  en  hiem  one-half ;  and,  in  her  answer  to  the  appel- 
lants' petition,  prayed  that  in  so  far  as  it  claimed  any  greater  sum  than  one- 
half,  it  should  be  dismissed.  After  issue  joined,  the  Buperior  Court  awarded 
one  half  to  the  appellants,  and  the  other  half  to  the  respondent.  From  this 
judgment  the  appellants  appealed  to  the  Court  of  Queen's  Bench  (appeal  side) 
and  that  court  confirmed  the  judgment  of  the  Superior  Court.  On  appeal  to 
the  Supreme  Court  of  Canada, 

Held,  that  the  sum  or  value  oi  the  matter  in  controversy  between  the 
parties  being  only  91,500,  the  case  was  not  appealable.  R.  8.  C.  c.  135,  s.  29. 
(Fournier,  J.,  dubitanU), 

Labelle  y.  Barbeau.— xvi.  390. 

58.  Habeas  corpus  proceeding — Time  for  appealing —Covxraence- 

nient  of  proceedings  in  ajypeal. 

For  the  purpose  of  an  appeal  to  the  Supreme  Court  of  Canada  in  a 
habeas  corpus  case  the  first  step  is  the  filing  of  the  case  in  appeal  with  the  re- 
gistrar. The  judgment  of  the  Court  of  Appeal  in  a  habeas  corpus  proceeding 
was  pronounced  on  Nov.  13th,  1888.  Notice  of  intention  to  appeal  was  im- 
mediately given  but  the  case  in  appeal  was  not  filed  in  the  Supreme  Court 
until  Feb.  18th,  1889. 

Held,  that  the  appeal  was  not  brouf;ht  within  sixty  days  from  the  date  on 
which  the  judgment  soaght  to  be  appealed  from  was  pronounc*)d  and  there 
was  no  jurisdiction  to  hear  it. 

In  re  Smart.— xvi  396. 

59.  Jurisdiction — Future  rights — Supreme  and  Exchequer  Courts 

Act — 8,  29 — Municipal  taxes  —Special  assessments. 

On  an  appeal  from  a  judgment  of  the  Court  of  Queen's  Bench  for  Lower 
Canada  (appeal  side)  in  an  action  brought  to  recover  $361.90,  the  amount  of  a 
sp3cial  assessment  for  a  drain  along  the  property  of  the  defendants,  the 
respondent  moved  to  quash  for  want  of  juriRdiction,  on  the  ground  that  the 

I 

matter  in  controversy  was  under  $2,000,  and  did  not  come  within  any  of 
the  exceptions  in  s.  29  of  the  Supreme  and  Exchequer  Courts  Act. 

Held,  that  the  case  came  within  the  words  "  such  like  matters  or  things, 
where  the  rights  in  future  might  be  bound,*'  in  paragraph  (b)  of  s.  29,  and  was 
therefore  appealable. 

Lea  EcclesiastiqueB  d6  St.  Sulpio6  de  Montreal  y.  The  City  of  Montreal. 

—xvi.  399. 

60.  Appeal — From  Province  of  Quebec — R.  S.  C.  c.  135,  s.  29  (b) — 

Future  rights. 

By  38  Y.  c.  97  the  plaintiffs  were  authorized  to  build  and  maintain  a  toll 
bridge  on  the  River  L'Assomption  at  a  place  called  "  Portage,*'  and  if  the  said 
bridge  should  by  accident  or  otherwise  be  destroyed,  become  unsafe  or  irapass- 
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able,  the  said  plaintiffs  were  bonnd  to  rebuild  the  said  bridge  within  fifteen 
months  next  following  the  giving  away  of  the  said  bridge,  under  penalty  of 
forfeiture  of' the  advantages  to  them  by  this  act  granted  ;  and  during  any  time 
that  the  said  bridge  should  be  unsafe  or  impassable  they  were  bound  to  main- 
tain a  ferry  across  the  said  river,  for  which  they  might  recover  the  tolls.  The 
bridge  was  acoidently  carried  away  by  ice,  but  rebuilt  and  opened  for  traffic 
within  fifteen  months.  During  the  reconstruction,  although  the  plaintiffs 
maintained  a  ferry  across  the  said  river,  the  defendant  built  a  temporary 
bridge  within  the  limits  of  the  plaintiff's  franchise  and  allowed  it  to  be  used 
by  parties  crossing  the  river.  In  an  action  brought  by  the  plaintifis,  claiming 
$1,000  damages,  and  praying  that  the  defendant  be  condemned  to  demolish  the 
temporary  bridge,  on  an  appeal  to  the  Supreme  Court  it  was 

Held,  that  as  rights  in  future  might  be  bound,  the  case  was  appealable 
under  B.  S.  G.  c.  1»5  s.  29  (&). 

Oalarneau  y.  Ouilbaolt.— xvi.  579. 

61.  Security  for  coats — Right  to  benefit  of — Interest  of  third  party 

— Discretion  of  court  below — Jurisdiction. 

S.  brought  an  action  against  J.  and  issued  a  writ  of  capias.  Bail  was 
given  and  special  bail  entered  in  due  course,  but  the  bail -piece  was  not  filed, 
nor  judgment  entered  against  J.,  for  some  months  after.  On  application  to  a 
judge  in  chambers  an  order  was  made  for  the  discharge  of  the  bail  on  account 
of  delay  in  entering  up  judgment,  and  the  full  court  refused  to  set  aside  such 
order.  An  appeal  was  brought  to  the  Supreme  Court  of  Canada  entitled  in 
the  suit  against  J„  from  the  judgment  of  the  full  court,  and  the  bond  for 
security  for  costs  was  given  to  J. 

Held,  that  as  the  bail,  the  only  parties  really  interested  in  the  appeal, 
were  not  before  the  court  and  not  entitled  to  the  benefit  of  the  bond,  the 
appeal  must  be  quashed  for  want  of  proper  security. 

Held,  also,  that  the  appeal  would  not  lie  as  the  matter  was  simply  one  of 
practice,  in  the  discretion  of  the  court  below. 

Scammell  t.  James.— zvi.  593. 

62.  Expropriation  of  land — Order  by  jtidge  in  chavihers  as  to 

moneys  deposited — R.  S.  C.  c,  135,  s.  28, 

The  College  of  Ste.  Th^r^se  having  petitioned  for  an  order  for  payment  to 
them  of  a  sum  of  $4,000  deposited  by  the  appellants  as  security  for  land  taken 
for  railway  purposes,  a  judge  of  the  Superior  Court  in  chambers  after  formal 
answer  and  hearing  of  the  parties  granted  the  order  under  the  Bailway  Act, 
B.  S.  C.  c.  109,- s.  8,  s-B.  31.  The  railway  company  appealed  against  this  order 
to  the  Court  of  Queen's  Bench  for  Lower  Canada  (appeal  side)  and  that  court 
afiirmed  the  decision  of  the  judge  of  the  Superior  Court. 

Held,  that  the  order  in  question  having  been  made  by  a  judge  sitting  in 
chambers,  and,  further,  acting  under  the  statute  as  a  penoiia  designata,  the 
proceedings  had  not  originated  in  a  superior  court  within  the  meaning  of  s.  28 
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of  the  Supreme  and  Ezcheqaer  Courts  Act,  and  the  case  was  therefore  not 
appealable. 

C.  P.  Rr*  Co.  T.  Bte.  Thttete.— rn.  e06. 


63.  Motion  for  new  trial — Jwrisdictwn — S,  &  E.  C.  Act — R  S,  C, 
c.  135,  8.  24  id). 

The  defendant  in  an  action  ai^inst  whom  a  verdict  had  passed  at  the 
trial  moved  for  a  new  trial  before  the  Divisional  Court  on  the  {inlands  of 
misdirection,  surprise  and  the  discovery  of  further  evidence,  and  the  motion 
was  granted  on  the  ^ound  of  misdirection  (15  O.  R.  544).  The  plaintiff 
appealed  and  the  Court  of  Appeal  held  that  there  was  no  misdirection,  but 
that  the  order  of  the  Divisional  Court  directing  the  case  to  be  submitted  to 
another  jury  had  better  not  be  interfered  with,  the  circumstanoes  of  the  case 
being  peculiar. 

H6ld,  that  as  the  judgment  of  the  Court  of  Appeal  did  not  proceed  upon 
the  ground  that  the  trial  judge  had  not  rule  I  according  to  law  no  appeal 
would  lie  to  the  Supreme  Court  of  Canada  from  its  decision. 

In  the  factum  of  the  respondents  no  objection  was  made  to  the  jurisdiction 
of  the  Supreme  Court,  but  it  was  urged  that  the  appeal  should  not  be 
entertained  and  that  the  court  should  not  interfere  with  the  discretion  in 
favour  of  a  new  tnal  exercised  by  the  two  lower  courts,  the  circumstanoes,  it 
was  contended,  being  stronger  than  those  in  the  Eureka  MilU  y.  Mo$8t  11  Can. 
S.  C.  R.  91. 

As  the  appeal  was  quashed  for  want  of  jurisdiction  the  costs  imposed  were 
only  costs  of  a  motion  to  quash. 

O'SulliTAn  Y.  Lake.— zvi.  636. 


64.  Appeal — Province  of  Quebec — R,  S,  C.  c.  135,  8.  29  (6) — Future 
rights — Fee  of  office — Collateral  matter — Action  for  penal- 
ties— Efect  of  judgment — Disqualification, 

To  give  the  Supreme  Court  jurisdiction  to  hear  an  appeal  in  a  case  from 
the  Province  of  Quebec,  by  virtue  of  s.  29  {b)  of  the  Supreme  and  Exchequer 
Courts  Act,  R.  S.  C.  c.  18-3,  the  matter  relating  to  fee  of  office,  where  the 
rights  in  future  might  be  bound,  must  be  the  matter  really  in  controversy  in 
the  suit  in  which  the  appeal  is  sought  and  not  something  merely  collateral 
thereto. 

This  clause  will  not  give  jurisdiction  in  a  case  in  which  the  action  was 
brought  to  recover  penalties  for  bribery  ander  the  Quebec  Election  Act,  R. 
6.  (Q.),  Art.  429,  and  the  effect  of  the  judgment  may  be  to  disqualify  the 
appellant  from  holding  office  under  the  Crown  for  Seven  years. 

Chagnon  y.  Normand. — xvi.  661. 
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65.  Action  of  damages  for  railway  accident — Death  of  plaintiff 

after  verdict  and  before  judgment  ordering  a  new  trial — 
Abatement  of  action  —  Actio  persoTialis  moritar  cum 
persona — Lord  Campbeirs  Act — No  cause  before  the  Court 
of  Appeal  and  appeal  quashed. 

See  ACTION.  6. 

ft 

66.  Action  for  small  amount — Appeal  in  not  to  be  encouraged. 

See  APPEAL,  41. 

67.  Appeal— Final  judgment — Judginent  on  defmurrer  to  replica- 

tion to  plea. 

The  jadgment  of  a  provinoial  court  allowing  a  demurrer  to  the  plaintiff's 
replication  to  one  of  several  pleas  by  the  defendants,  which  does  not  operate 
to  put  an  end  to  the  whole  or  any  part  of  the  action  or  defence,  is  not  a  final 
judgment  from  which  an  appeal  will  lie  to  the  Supreme  Court  of  Canada. 

Shaw  Y.  The  Canadian  Pacific  Ry.  Co.— xvi.  703. 

68.  Appeal — Jiidgment  of  Supreme  Court  of  North-west  Terri- 

tories— Court  of  first  instance — Origin  of  proceedings — 
R  S.  a  c.  135,  s.  24— SI  F.  c.  37,  s.  3  (RX 

By  an  ordinance  of  the  North-West  Territories  an  appeal  lies  from  the 
decision  of  the  Court  of  Revision  for  adjudicating  upon  assessments  for  school 
rates  to  the  district  court  of  the  school  district ;  on  such  appeal  being  brought 
the  clerk  of  the  court  issues  a  summons,  making  the  ratepayer  plaintiff  and 
the  school  trustees  defendants,  which  summons  is  returnable  at  the  next 
sitting  of  the  court,  when  the  appeal  is  heard.  The  district  court  is  now 
merged  in  the  Supreme  Court  of  the  Territories. 

Held,  that  an  appeal  will  not  lie  from  the  judgment  of  the  Supreme  Court 
affirming  a  decision  of  the  Court  of  Revision  in  such  case,  as  the  proceedings 
do  not  originate  in  a  Superior  Court.    R.  S.  C.  c.  185,  s.  24. 

[An  appeal  in  such  case  will  lie  since  the  passing  of  51  Y.  u.  37,  s.  5,  which 
allows  an  appeal  from  the  decision  of  the  Supreme  Court  of  the  Territories 
although  the  matter  may  not  have  originated  in  a  superior  Court.] 

Present: — Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Fournier,  Taschei-eau  and 
Gwynne,  JJ. 

An^  T.  Calgary  School  TruBtees.— 25th  October,  1888.  xvi.  716. 

69.  Appeal — Finxil  judgment — Jurisdiction — Discretion  of  court 

or  judge — S.  cfe  E,  C.  Act,  K  S,  C.  c,  135,  s.  2 4  (a)  &  s.  27, 

Judgment  was  recovered  in  the  suit  of  Virtue  v.  Hayes,  brought  to  realize 
mechanic*s  liens,  and  C,  the  owner  of  the  land  on  which  the  mechanic's  work 
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was  done,  applied  by  petition  in  the  Chancery  Division  to  have  such  jadi^meut 
set  aside  as  a  cloud  npon  his  title.  On  this  petition  an  order  was  made  allow- 
ing C.  to  come  in  and  defend  the  action  for  lien  on  terms,  which  not  bein^ 
complied  with  the  petition  was  dismissed,  and  the  judgment  dismissing  it  wiis 
affirmed  by  the  Divisional  Court  and  the  Court  of  Appeal.  On  appeal  to  the 
Supreme  Court  of  Canada, 

Held,  that  the  judgment  appealed  from  was  not  a  final  judgment  within 
the  meaning  of  s.  24  (a)  of  the  S.  &  E.  C.  Act  or,  if  it  was,  it  was  a  matter  in 
the  judicial  discretion  of  the  court,  from  which  by  s.  27  no  appeal  lies  to  this 
court. 

Present : — Strong,  Fournier,  Taschereau,  Gwynne  and  Patterson,  JJ. 

YlPiue  T.  Hayes,  In  re  Clark.— April  9th.,  1889.  xvi.  721. 

70.  Appeal — Action  for  partitimi  and  licitation  of  property — 

Partnership — Plaintiff's  interest  less  than  B2fi00 — &.  &  E, 
a  Act,  R  S,  a  c.  13o,  «.  29. 

An  action  was  instituted  by  the  respondent  against  the  appellant  for  the 
partition  and  licitation  of  a  cheese  factory,  etc.,  in  order  that  the  proceeds 
might  be  divided  according  to  the  rights  of  the  parties  who  had  carried  on 
business  as  partners.  The  judgment  appealed  from  ordered  the  licitation  of 
the  factory  and  its  appurtenances.  On  a  motion  to  quash  the  appeal  by  the 
respondent  on  the  ground  that  the  matter  in  controversy  was  under  1^2,000,  the 
appellant  in  answer  to  the  respondent's  affidavit  filed  another  affidavit  show- 
ing that  the  total  value  of  the  property  was  $3,000,  but  it  being  admitted  that 
the  respondent  (plaintiff)  claimed  but  one-half  interest  in  the  property  it  was 

Held,  that  the  matter  in  controversy,  and  claimed  by  the  respondent,  not 
amounting  to  the  sum  or  value  of  $2,000,  the  appeal  should  be  quashed  with 
costs. 

Present :— Sir  W.  J.  Ritchie,  G.  J.,  and  Strong,  Taschereau,  Gwynne  and 
Patterson,  J  J. 

Hood  Y.  SangBter.— Nov.  12th.,  1889.— xvi.  723. 

71.  Judgment^  interlocutor^/  or  final — Art,  1116,  C,  G.P. — Amount 

in  controversy  not  determined — Siipreioie  and  Exchequer 
CouHs  Act,  R  S.  C.  c.  135,  ss,  28  &  29. 

The  plaintiff  sued  for  $5,000  as  damages  alleged  to  have  been  caused  by 
the  defendants.  The  Superior  Court  dismissed  the  action,  and  the  Court  of 
Beview  reversed  that  judgment  and  sent  the  case  back  to  the  Superior  Coui*t 
to  ascertain  the  damages.  The  defendants  appealed  from  this  judgment  to 
the  Court  of  Queen's  Bench,  but  that  court,  on  motion  of  plaintiff,  before 
any  other  proceeding  on  the  appeal,  quashed  the  writ  of  appeal  on  the  ground 
that  it  had  been  issued  de  piano  and  not  with  the  permission  of  the  Court  as 
required  by  Art.  1116,  C.  C.  P.,  the  court  being  of  opinion  that  the  judgment 
was  not  a  final  but  an  interlocutory  judgment  within  that  article. 
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Held,  1.  A  judgment  of  the  Court  of  Queen's  Bench  for  I  ower  Canada 
(appeal  side)  quashing  a  writ  of  appeal  on  the  ground  that  such  writ  had  been 
issued  contrary  to  the  provisions  of  Art.  1116,  C.  C.  P.,  is  not  '*  a  final  judg- 
ment "  within  the  meaning  of  s.  28  of  the  Supreme  and  Exchequer  Courts  Act. 
Shaw  V.  St,  LouiSf  8  Can.  S.  C.  B.  887,  distinguished. 

2.  The  Supreme  Court  has  no  jurisdiction  under  s.  29  of  the  Supreme  and 
Exchequer  Courts  Act,  to  hear  an  appeal  by  the  defendant  where  the  amount 
in  controversy  has  not  been  establibhed  by  the  judgment  appealed  from.  [But 
tee  S.  (&  E.  C.  Act,  1891,  54  &  55  V.  c.  25,  s.  8.] 

Ontario  &  Quebec  Railway  Company  y.  Harcheterre. — xvii.  141. 

72.  Ont  Jud.  Act,  1881,  s.  4^3 — Appeal  to  Sxipr&me  Court — Limi- 

tation of — Conditions, 

The  section  of  the  Ontario  Judicature  Act,  1881,  (s.  43)  which  provides 
that  in  cases  where  the  amount  in  controversy  is  under  $1,000  no  appeal  shall 
lie  from  the  decision  of  the  Court  of  Appeal  to  the  Supreme  Court  of  Canada, 
except  by  leave  of  a  judge  of  the  former  court,  is  ultra  vires  of  the  legislature 
of  Ontario  and  not  binding  on  this  court. 

Kemarks  on  an  order  granting  such  leave  on  appellant  undertaking  to  ask 
no  costs  of  appeal. 

Clarkscn  y;  Ryan.— xvii.  251. 

73.  Jurisdiction— R.  S,  C.c.  135,  s.  ^1 — Judgment  on  motimifor 

non-suit  or  new  trial — Notice  of  appeal — Extension  of 
time  for  giving  —  Application  after  time  has  expired — 
Effect  of  order  on. 

The  Supreme  Court  of  Canada  has  no  jurisdiction  to  hear  an  appeal 
*'from  a  judgment  on  a  motion  for  a  new  trial  on  the  ground  that  the  judge 
has  not  ruled  according  to  law,"  unless  the  notice  required  by  s.  41  of  the 
Supreme  Court  Act  has  been  given. 

An  order  made  by  a  judge  of  the  court  appealed  from  giving  the  defend- 
ants "  leave  to  appeal  to  the  Supreme  Court  of  Canada  leaving  it  to  plaintiffs 
to  dispute  the  right  of  appeal  in  the  Supreme  Court,*'  even  if  considered  as  an 
enlargement  of  the  time  for  giving  notice,  will  not  give  the  court  jurisdiction  if 
no  notice  is  given  pursuant  to  such  enlargement. 

The  time  for  giving  notice  under  s.  41  can  be  extended  as  well  after,  as 
before  the  twenty  days  have  elapsed. 

Held,  per  Strong,  J. — In  s.  42  of  the  Act,  providing  that  under  special  cir- 
cumstanoes  the  court  appealed  from,  or  a  judge  thereof,  may  "allow  an 
appeal,"  although  the  time  limited  therefor  by  previous  sections  has  expired 
the  expression  "  allow  an  appeal  '*  means  only  that  the  court  or  judge  may 
settle  the  case  and  approve  the  security. 

Yaughan  y.  Richardson.— xvii.  708. 
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74.  Judgment  on  motion  for  new  trial — K  S,  C.  c.  135 y  s.  2 4,  (d) — 

Construction  of — Non-jury  case. 

8.  24  (d)  of  the  Supreme  Court  Act,  B.  8.  C.  c,  135.  allowing  an  appeal 
"  from  the  judgment  on  a  motion  for  a  new  trial  upon  the  ground  that  the 
judge  has  not  ruled  according  to  law/*  is  applicable  to  jury  oases  only. 
Qwynne^  J.,  duiAtante. 

iUlifkx  Street  Railway  Co.  t.  Joyoe.— xvii.  709. 

[See  now  54-55  V.  c.  35  (8.  &  E.  C.  Act,  1891)  s.  1,  amending  s.  24  of  the 
8.  &  £.  C.  Act,  B.  8,  C.  c.  135,  by  striking  out  of  paragraph  (d)  of  said  section 
the  words  "  upon  the  ground  that  the  judge  has  not  ruled  according  to  law.**j 

75.  Amount  in  controversy — Supreme  and  Exchequer  Courts  Act, 

c.  135  y  s.  29—Danuiges — Discretion  of  court  of  first  instance 
as  to  araount. 

Where  the  plaintiff  in  an  action  for  $10,000  for  damages  obtains  a  judg- 
ment in  the  Superior  Court  for  Lower  Canada  for  92,000,  and  the  defendant 
appeals  to  the  Court  of  Queen's  Bench,  where  the  judgment  is  reduced  below 
said  amount  of  $2,000.  the  case  is  appealable  by  the  plaintiff  to  the  Supreme 
Court,  the  value  of  the  matter  in  controversy  as  regards  him  being  the  amount 
of  the  judgment  of  the  Superior  Court.  Taschereau  and  Patterson,  JJ.,  dis- 
senting. 

The  amount  of  damages  awarded  in  the  discretion  of  the  judge  who  tries 
the  case  in  the  court  of  first  instance  should  not  be  interfered  with  by  a  court 
of  appeal,  unless  clearly  unreasonable  and  unsupported  by  the  evidence,  or 
there  be  some  error  in  law  or  fact,  or  partiality  on  the  part  of  the  judge.  Levi 
V.  Heed,  6  Can.  8.  C.  B.  482,  and  Gingrcu  v.  Desilete,  Cassels's  Digest  117, 
followed. 

Cottette  Y.  Dnn.—xviij.  222. 

76.  Validity   of  by-law — Supreme    and  Exchequer   Courts  Act 

ss.  29  (a)  and  {b)  30  and  24  (g)^Constitutional  question 
— When  not  matter  in  controversy. 

The  plaintiff  sued  the  defendants  to  recover  the  sum  of  $150  being  the 
amount  of  two  business  taxes,  one  of  $100  as  compounders  and  the  other  of 
$50  as  wholesale  dealers  under  the  authority  of  a  municipal  by-law.  Thie 
defendants  pleaded  that  the  by-law  was  illegal  and  ultra  viret  of  the  municipal 
council,  and  also  that  the  statute,  47  V.  c,  84  (P.Q.)  was  ultra  viree  of  the 
Legislature  of  the  Province  of  Quebec.  The  Superior  Court  held  that  both 
the  statute  and  by-law  were  intra  viret  and  condemned  the  defendant  to  pay 
the  amount  claimed.  On  an  appeal  to  the  Court  of  Qaeen's  Bench  by  the 
defendants  that  court  confirmed  the  judgment  of  the  Superior  Court  as 
regards  the  validity  of  the  statute,  but  set  aside  the  tax  of  $100  as  not  being 
authorized.  The  plaintiff  thereupon  appealed  to  the  Supreme  Court,  complain- 
ing of  that  part  of  the  judgment  which  declares  the  business  tax  of  $100 
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invalid.    There  was  no  cross-appeal.    On  motiou  to  quash  for  want  of  juris- 
diction, 

H6ld,  that  the  appeal  would  not  lie, — s.  24  (7)  of  the  Supreme  and  Exche- 
quer Courts  Act  not  being  applicable,  and  the  case  not  coming  within  s.  29 
of  the  Act,  the  amount  being  under  $2,000,  no  future  rights  within  the  meaning 
of  said  s.  29  being  in  controversy,  nor  any  question  as  to  the  constitutionality 
of  the  Act  of  the  legislature  being  raised.  Strong,  J. ,  dissenting  on  the  ground 
that  the  judgment  appealed  from  involved  the  question  of  the  validity  of  tbe 
Provincial  Act. 

The  Corporation  of  the  City  of  Bherbrooke  y.  HoManamy.— xvlii.  594. 

77.  Mandarmua — Judgment  on  d€murrer — Supreme  and  Exche- 

quer Cov/rt8  Act,  8.  H  (g)  28,  29  &  30. 

Interlocutory  judgments  upon  proceedings  for  and  upon  a  writ  of  manda- 
mus are  not  appealable  to  the  Supreme  Court  under  s.  24  (g)  of  the  Supreme 
and  Exchequer  Courts  Act.  The  word  **  judgment"  in  that  s-s.  means  the 
final  judgment  in  the  case.     Strong  and  Patterson,  JJ.,  dissenting. 

LangeYin  y.  Les  CommisBaireB  d'Ecole  pour  la  Munidpalite  de  St.  Hare. 

— xvii.  699. 

78.  Order  for  a  new  trial — When  not  appealable — Supreme  and 

Exchequer  Cov/t^ts  Act,  88.  24  {g),  30  &  61, 

Where  a  new  trial  has  been  ordered  upon  the  ground  that  the  answer 
given  by  the  jury  to  one  of  the  questions  is  insufficient  to  enable  the  court  to 
dispose  of  the  interest  of  the  parties  on  the  findings  of  the  jury  as  a  whole,  no 
appeal  will  lie  from  such  order  which  is  not  ft  final  judgment  and  cannot  be 
held  to  come  within  the  exceptions  provided  for  by  the  Supreme  and  Exche- 
quer Courts  Act  in  relation  to  appeals  in  cases  of  new  trials.  Ste  Supreme 
and  Exchequer  Courts  Act  ss.  24  {g),  30  &  61. 

Barrington  y.  The  Scottish  Union  and  National  Insurance  Co.— 

xviii.  615. 
See  JURISDICTION,  80. 

79.  Saisie  conservatoire — Judgment  ordering  a  petition  to  quash 

seizure  to  be  dealt  with  at  the  same  time  as  the  merits  of  the 
main  action — R.  S.  C.  c.  135,  ss.  24-28. 

A  judgment  of  the  Court  of  Queen's  Bench  for  Lower  Canada  (appeal 
side)  reversing  a  judgment  of  the  Superior  Court,  which  quashed  on  a  petition 
a  seizure  before  judgment,  and  ordering  that  the  hearing  of  the  petition 
contesting  the  seizure  should  be  proceeded  with  in  the  Superior  Court  at  the 
same  time  as  the  hearing  of  the  main  action,  is  not  a  final  judgment  •appeal- 
able ta  the  Supreme  Court.    R.  S.  C.  0. 185,  ss.  24  &  28.    Strong,  J. ,  dissenting. 

HolBon  Y.  Barnard.— xviii.  622. 


448 

Jurisdiction — Continued. 

80.  New  trial  (xi^dered  by  Court  of  Qiieen's  Bench  suo  motu — Final 

judgment  —  Supreme  and  Exchequer  Courts  Act  as.  24, 
i?7,  28,  29,  30  d5  6L 

In  an  action  tried  by  a  jud^e  and  jury  the  jadgment  of  the  Saperior  Coart 
in  review  dismissed  the  plaintiffs' motion  for  judgment  and  granted  the  defend- 
ants motion  to  dismiss  the  action.  On  appeal  to  the  Conit  of  Queen's  Bench, 
the  judgment  of  the  Superior  Court  was  reversed,  and  the  Court  set  aside  the 
assignment  of  facts  to  the  jury  and  all  subsequent  proceedmgs  and  suo  mota 
ordered  a  venire  de  novo  on  the  ground  that  the  assignment  of  facts  was 
defective  and  insutlicient  and  the  answers  of  the  jury  were  insufficient  and 
contradictory. 

Held,  that  the  order  of  the  .Court  of  Queen's  Bench  was  not  a  final  judg- 
ment and  did  not  come  within  the  exceptions  allowing  an  appeal  in  oases  of 
new  trials,  and  therefore  the  appeal  would  not  lie. 

Accident  InBurance  Company  of  North  America  y.  HoLachlan.— zviii.  637. 

81.  Applicatwn  to  judge  in  chambers  to  set  aside  a  lorit  of  sum- 

nioiis — Final  judgment. 

Application  was  made  to  a  judge  to  set  aside  a  writ  of  summons  served 
out  of  the  jurisdiction  of  the  court  on  the  grounds  that  the  cause  of  action 
arose  in  England  and  the  defendant  was  not  subject  to  the  process  of  the  court, 
and  if  the  court  had  jurisdiction  that  the  writ  was  not  in  proper  form.  The 
judge  refused  the  application  and  his  decision  was  affirmed  by  the  full  court. 

Held,  Gwynue,  J.  kesitante,  that  the  decision  of  the  full  court  lyas  not  a 
final  judgment  in  an  action,  suit,  matter  or  any  other  judicial  proceeding  with- 
in the  meaning  of  the  Supreme  Court  Act,  and  no  appeal  would  lie  from  such 
decision  to  the  Supreme  Court  of  Canada. 

Martin  y.  Moore.— zviii.  634. 

82.  Appeal— Insolvent  Act  of  lS7o—40  F.  c.  41,  s,  28— Effect  of 

A  final  judgment  of  the  Court  of  Queen's  Bench  for  Lower  Canada 
(appeal  side),  upon  a  claim  of  a  creditor  filed  with  the  assignee  of  an  estate 
under  the  Insolvent  Act  of  1875,  is  not  appealable  to  the  Supreme  Court  of 
Canada,  the  right  of  appeal  having  been  taken  away  by  40  V.  c.  41,  s.  *^8  (D.), 
Cmhing  v.  Dupmj,  5  App.  Cas.  409,  followed. 

Present: — Sir  W.  J.  Ritchie  C.J.,  and  Strong,  Fournier,  Taschereau 
Gwynne  and  Patterson,  J  J. 

Beath  y.  Hagar.— March  4th,  1891— xviii.  715. 

83.  Appeal — Title  to  land — Supreme  a'nd  Exchequer  Courts  Acts, 

s.  29  (6;. 

In  an  action  brought  before  the  Superior  Court  with  seizure  in  recaption 
under  Arts.  857  &  887,  C.  C.  P.  and  Art.  1624,  C.  C.  the  defendant  pleaded 


449 
Jurisdiction— CowtmM^d. 

that  he  had  held  the  property  (valned  at  over  S2,000)  since  the  expiration  of 
his  lease  ander  some  verbal  agreement  of  sale.  The  Court  of  Queen's  Bench 
for  Lower  Canada  (appeal  side)  reversing  the  judgment  of  the  Court  of  Re- 
view, held  that  the  action  ought  to  have  been  instituted  in  the  Circuit  Court. 

On  appeal  to  the  Supreme  Court :  Held,  that  as  the  case  was  originally 
instituted  in  the  Superior  Court  and  upon  the  face  of  the  proceedings  the  right 
to  the  possession  and  property  of  an  immovable  property  was  involved,  an 
appeal  would  lie.  Supreme  and  Exchequer  Courts  Act,  s.  29  (6)  and  ss.  28  & 
24.    Strong,  J.  dissenting. 

Biachford  y.  HcBaln.  ~xix.  42. 

84.  Solicitor — Bill  of  costs — Reference  to  taxing  master — Proce- 

dure. 

It  is  doubtful  if  a  decision  affirming  the  master's  ruling  on  taxation  of  a 
solicitor's  bill  of  costs,  which  relates  wholly  to  the  practice  and  procedure  of 
the  High  Court  of  Justice  for  Ontario,  and  of  an  officer  of  that  court  in  con- 
struing  its  rules  and  executing  an  order  of  reference  made  to  him,  is  a  proper 
subject  of  appeal  to  the  Supreme  Court. 

O'Donohoe  y.  Beatty.— xix.  856^. 
And  %t€  SOLICITOR  AND  CLIENT,  7. 

85.  By-law— Appeal  as  to  costs— Jurisdiction—Supre^le  and  ^x- 

chequer  Courts  Act,  s.  24,. 

Since  the  rendering  of  the  judgment  by  the  Court'  of  Queen's  Bench 
refusing  to  quash  a  by-law  passed  by  the  corporation  of  the  village  of  Hunting, 
don,  the  by-law  in  question  was  repealed.  On  appeal  to  the  Supreme  Court  of 
Canada : 

Held,  that  the  only  matter  in  dispute  between  the  parties  being  a  mere 
question  of  costs,  the  court  would  not  entertain  ihe  appeal.  Supreme  and 
Exchequer  Courts  Act,  s.  24. 

Molp  Y.  The  Corporation  of  the  Village  of  Huntingdon.— xix.  863. 

86.  Jurisdiction — Action  to  set  aside  a  procis-verhal  or  hy-law— 

Appeals.  24  (g)  &  s,  29  of  the  Supreme  and  Exchequer 
Courts  Act 

The  Municipality  of  the  County  of  Verchires  passed  a  by-law  or  proch- 
verbal  defining  who  were  to  be  liable  for  the  rebuilding  and  maintenance  of  a 
certain  bridge.  The  municipality  of  Varennes  by  their  action  prayed  to  have 
the  by-law  or  proeh-verbal  in  question  set  aside  on  the  ground  of  certain 
irregularities.  The  above  was  maintained  and  the  by-law  set  aside.— On 
appeal  to  the  Supreme  Court  of  Canada  : 

Held,  that  the  case  was  not  appealable  and  did  not  come  within  s.  29  or  s.  24 
(g)  of  the  Supreme  and  Exchequer  Courts  Act,  no  future  rights  within  the  mean^ 
CA8.  Dia. — ^29 
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ing  of  the  former  section  being  in  question  and  the  appeal  not  being  from  a 
role  or  order  of  a  coort  qnashing  or  refusing  to  quash  a  by-law  of  a  municipal 
corporation. 

County  of  Yercheret  y.  The  Village  of  YareimeB.— zix.  365. 

87.  Appeal — Future  rights — Title  to  lands — Servitude — Supreme 

and  Exchequer  Courts  Act,  a,  29  (h). 

By  a  judgment  of  the  Court  of  Queen's  Bench  for  Lower  Canada  (appeal 
side)  the  defendants  in  the  action  were  condemned  to  build  and  complete 
certain  works  and  drains  within  a. certain  delay,  in  a  lane  separating  the 
defendant's  and  plaintiffs  properties  on  the  west  side  of  Peel  street,  Montreal, 
to  prevent  water  from  entering  plaintlfiTs  house  which  was  on  the  slope  below. 
The  question  of  damages  was  reserved.  On  appeal  to  the  Supreme  Court  of 
Canada : 

Held,  that  the  case  was  not  appealable,  there  being  no  controversy  as  to 
12,000  or  over,  and  no  title  to  lands  or  future  rights  in  question  within  the 
meaning  of  s.  29,  s-s.  (h)  of  the  Supreme  Court  Act.  The  words  title  to  lands 
in  this  sub-section  are  only  applicable  to  a  case  where  a  title  to  the  property  or 
a  right  to  the  title  may  be  in  question. 

The  fact  that  a  question  of  the  right  of  servitude  arises  would  not  give 
jurisdiction. 

Wheeler  ▼.  Black,  (14  Can.  8.  C.  R.  242)  referred  to ;  Gilbert  v.  Oilman,  (16 
Can.  B.  C.  R.  189)  approved. 

Wineberg  v.  Hampson,— six.  369. 

88.  Expropriation— R.  S.  Q.,  AH.  6164,  88.  12,  16,  17,  18,  2^— 

Award — Arbitrators — Jurisdiction  of — Lands  injuriously 
affected — 4^  &  4Ji,  V,  c.  JiS  (P.Q.) — Appeal — AvfKywnt  in 
controversy — Costs. 

In  a  railway  expropriation  case  the  respondent  in  naming  his  arbitrator 
declared  that  he  only  appointed  him  to  watch  over  the  arbitrator  of  the  com- 
pany, but  the  company  recognized  him  officially  and  subsequently  an  award  of 
91,974.25  damages  and  costs  for  land  expropriated  was  made  under  Art.  5164, 
R.  S.  Q.  The  demand  for  expropriation  as  formulated  in  their  notice  to 
arbitrate  by  the  appellants  was  for  the  width  of  their  track,  but  the  award 
granted  damages  for  three  feet  outside  of  the  fences  on  each  side  as  being 
valueless.    In  an  action  to  set  aside  the  award : 

Held,  affirming  the  judgment  of  the  courts  below,  that  the  appointment  of 
respondent's  arbitrator  was  valid  under  the  statute  and  bouud  both  parties,  and 
that  in  awarding  damages  for  three  feet  of  land  injuriously  affected  on  each 
side  of  the  track  the  arbitrators  had  not  exceeded  their  jurisdiction. 

Strong  and  Taschereau.  JJ.,  doubted  if  the  amount  in  controversy  was 
sufficient  to  give  the  court  jurisdiction  to  hear  the  appeal,  the  amount  of  the 
award  being  under  12,000,  and  to  make  up  the  appealable  amount  either 
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interost  accmed  after  the  date  of  the  award  and  after  action  broaght  or  the 
ooBts  taxed  on  the  arbitration  prooeedings  woald  have  to  be  added. 

Th6  Qu6b6C,  Hontmoreiicy  and  Chaplevolx  Railway  Co.  t.  Haihiea. 

— xix.  426. 

In  thiB  case  Tessier,  J.,  Held,  that  the  appeal  wonld  not  lie  and  refnsed  to 
allow  the  security.  The  Registrat  of  the  Supreme  Court  was  of  opinion  the 
amount  in  oontroyersy  was  the  amount  at  the  time  the  judgment  of  the  court 
below,  which  was  appealed  from,  was  rendered,  and  this  ai^ount  would  be  the 
principal  money  awarded  together  with  interest  up  to  that  date  (the  statute 
providing  that  an  award  under  it  should  bear  interest)  making  an  amount  in 
excess  of  the  92,000.  As  to  costs  the  Begistrar  was  of  opinion  they  were 
incidental  to  the  award  and  not  in  controversy  within  the  meaning  of  the 
Supreme  Court  Act.  On  appeal  to  Fournier,  J. ,  the  judgment  of  the  Begistrar 
was  affirmed.  ^ 

89.  Finfial  judgement — Practice — Specially  endorsed  writ — Order 

for  signing  judgment 

An  appeal  does  not  lie  from  a  decision  of  the  Court  of  Queen's  Bench 
(Man.)  affirming  the  order  of  a  judge,  made  on  the  return  of  a  summons  to 
show  cause,  allowing  judgment  to  be  entered  by  the  plaintiffs  on  a  specially 
indorsed  writ,  which  is  not  a  "final  judgment,"  within  the  meaning  of  the 
Supreme  Court  Act. 

Per  Patterson,  J. — Such  decision  is  a  **  final  judgment,"  but  the  order 
which  it  affirmed  was  one  made  in  the  exercise  of  judicial  discretion  as  to 
which  s.  27  of  the  Act  does  not  allow  an  appeal. 

Th6  Rural  Municipality  of  HorriB  t.  The  London  and  Canadian  Loan 
and  Agency  Co.  — xix.  434. 

90.  Svjprefme  and  Exchequer  Cov/rts  AmemdAng  Act,  1891,  64-66 

V.  c,  25,  8,  3 — Appeal  from  Court  of  Review. 

By  s.  8  of  the  Supreme  and  Exchequer  Courts  Amending  Act  of  1891,  an 
appeal  may  lie  to  the  Supreme  Court  of  Canada  from  the  Superior  Court  in 
Review,  Province  of  Quebec,  in  cases  which,  by  the  law  of  that  Province  are 
appealable  direct  to  the  Judicial  Committee  of  the  Privy  Council 

A  judgment  was  delivered  by  the  Superior  Court  in  Beview  at  Montreal 
in  favour  of  D.,  the  respondent,  on  the  same  day  on  which  the  Amending  Act 
came  into  force. 

On  an  appeal  to  the  Supreme  Court  of  Canada  taken  by  H.  et  al, 

Heldf  that  the  appellants  not  having  shown  that  the  judgment  was 
delivered  subsequent  to  the  passing  of  the  Amending  Act  the  court  had  no 
jurisdiction. 

Quar$, — Whether  an  appeal  will  lie  from  a  judgment  pronounced  after 
the  passing  of  the  Amending  Act  in  an  action  pending  before  the  change  of 
the  law. 

'  HnrtnUte  t.  Detmartean.— xix.  562. 
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91.  Appeal — Jurisdiction — Final  judgment — Judicial  discretion 

—R.  S.  C.  c.  135 y  88.  2  (e)  &  (27), 

The  defendantB  to  an  action  in  the  High  Coart  of  Jastice  for  Ontario 
were  made  bankrupt  in  £n|{land,  and  the  plaintiffs  filed  a  claim  with  the 
aaeignee  in  bankraptcy.  The  High  Coart  of  Justice  in  England  made  an 
order  restraining  the  plaintiffs  from  proceeding  with  their  action  and  a  like 
order  was  madj  by  a  Divisional  Court  jadge  in  Ontario  perpetually  restraining 
plaintiffs  from  proceeding  but  reserving  liberty  to  apply.  This  latter  order 
was  affirmed  by  the  Divisional  Court  and  the  Court  of  Appeal,  and  plaintiffs 
sought  an  ai^>eal  to  the  Supreme  Court  of  Canada. 

Held,  that  the  judgment  from  which  the  appeal  was  sought  was  not  a 
final  judgment  within  the  meaning  of  the  Supreme  Court  Act. 

Held,  per  Patterson,  J.,  that  if  it  were  a  final  judgment  the  order  the 
plaintiffs  wished  to  get  rid  of  was  made  in  the  exercise  of  judicial  discretion 
as  to  which  s.  27  of  the  Supreme  Court  Act  does  not  allow  an  appeal. 

Maritime  Bank  of  the  Dominion  of  Canada  t.  Stewart.— zx.  105. 

92.  Action  for  call  of  91fi00 — Future  rights  —  Supreme  and 

Exchequer  Courts  Act,  s.  29,  s-s,  (b), 

A  joint  stock  company  sued  tbe  defendant  B.,  for  11,000,  being  a  call  of 
ten  per  cent,  on  100  shares  of  1^100  each  alleged  to  have  been  subscribed  by  B., 
in  the  capital  stock  of  the  company,  and  prayed  that  the  defendant  be  oon- 
demned  to  pay  the  said  sum  of  1^1,000  with  costs.  The  defendant  denied  any 
liability  and  pmyed  for  the  dismissal  of  the  action.  Duriug  tbe  pendency  of 
the  suit,  the  company's  business  was  ordered  to  be  wound  up  under  the 
Winding-Up  Act,  45  Y.  c.  23  (D.),  and  the  liquidator  was  autliorized  to  con- 
tinue the  suit.  The  Superior  Court  condemned  the  defendant  to  pay  the 
amount  claimed,  but  on  appeal  to  the  Court  of  Queen's  Bench  (appeal  side) 
the  action  of  the  plaintiff  company  was  dismissed.  On  appeal  to  the  Supreme 
Court  of  Canada. 

Held,  Gwynne,  J.,  dissenting,  that  the  appeal  would  not  lie,  the  amount 
in  controversy  being  under  12,000  and  there  being  no  future  rights  as  specified 
in  s-8.  (b),  of  s.  29,  c.  135  R.  S.  C,  which  might  be  bound  by  the  judgment* 
Oilbert  v.  Oilman,  16  C.  S.  C.  R.  189,  ifoUowed. 

Dominion  Salvage  &  Wreoking  Co.  t.  Brown.— xx.  208. 

93.  action  to  set  aside  municipal  by-law — Supreme  aiui  Exchequer 

Courts  Act,  8.  2^  (g). 

In  virtue  of  a  by-law  passed  at  a  meeting  of  the  corporation  of  the  city  of 
Quebec  in  the  absence  of  the  mayor,  but  presided  over  by  a  councillor  elected 
to  the  chair,  an  annual  tax  of  $800  was  imposed  on  the  Bell  Telephone  Com- 
pany of  Canada  (appellant),  and  a  tax  of  $1,000  on  the  Quebec  Gas  Company. 
In  actions  instituted  by  the  appellants  for  the  purpose  of  annulling  the  by-law 
the  Court  of  Queen's  Bench  for  Lower  Canada  (appeal  side)  reversed  the  judg- 


453* 
Jurisdiction — Co^Uinued, 

mcDt  of  the  Superior  Coart  and  dismiased  the  actions  holding  the  tax  valid. 
On  appeal  to  the  Supreme  Court  of  Canada, 

Held,  that  the  oases  were  not  appealahle,  the  appellants  not  having  taken 
out  or  been  refused,  after  argument,  a  rule  or  order  quashing  the  by-law  in 
€|ue8tion  within  the  terms  of  s.  24  (g)  of  the  Supreme  and  Exchequer  Courts 
Act  providing  for  appeals  in  cases  of  municipal  by-laws.  Varenn^t  v.  Verch^ret^ 
19  C.  8.  C.  R.  866 ;  Sherhrooke  v.  McManamy,  18  C.  S.  C.  B.  594,  followed. 

Bell  Telephone  Co.  t.  City  of  Qvebec ;  Quebec  Oas  Co.  t.  City  of  Quebec. 

230. 


94.  Acquiescence  injvdginent — Jicriadiction — S6  F.  c.  81,  (P.Q.) — 

Constitutionality — Intervention — Abandonment  of  appeal. 

In  an  action  in  which  the  constitutionality  of  36  V.  o.  81  (P.Q.)  was  raised 
by  the  defendant  the  Attorney-General  of  the  Province  of  Quebec  intervened, 
and  the  judgment  of  the  Superior  Court  having  maintained  the  plaintiff's 
action  and  the  Attorney-General's  intervention  the  defendant  appealed  to  the 
Court  of  Queen's  Bench  (appeal  side)  but  afterwards  abandoned  his  appeal 
from  the  judgment  on  the  intervention.  On  a  further  appeal  to  the  Supreme 
Court  of  Canada  from  the  judgment  of  the  Court  of  Queen's  Bench  on  the 
principal  action  the  defendant  claimed  he  had  the  right  to  have  the  judgment 
of  the  Superior  Court  on  the  intervention  reviewed. 

Held,  that  the  appeal  to  the  Court  of  Queen's  B,ench  from  the  judgment  of 
the  Superior  Court  on  the  intervention  having  been  abandoned  the  judgment 
on  the  intervention  of  the  Attorney-General  could  not  be  the  subject  of  an 
appeal  to  this  court. 

Bftll  Y.  HcCaflrey.— XX.  319. 

95.  Acquiescence    in  judgment — Attormey    at    litsm — Right  of 

appeal. 

By  a  judgment  of  the  Court  of  Queen's  Bench  the  defendant  society  was 
ordered  to  deliver  up  a  certain  number  of  its  shares  upon  payment  of  a  certain 
sum.  Before  the  time  for  appealing  expired  the  attorney  ad  litem  for  the 
defendant  delivered  the  shares  to  the  plaintiff's  attorney  and  stated  he  would 
not  appeal  if  the  society  were  paid  the  amount  directed  to  be  paid.  An 
appeal  was  subsequently  taken  before'  the  plaintiff's  attorney  complied  with 
the  terms  of  the  offer.  On  a  motion  to  quash  the  appeal  on  the  -ground  of 
acquiescence  in  t)ie  judgment, 

.  Held,  that  the  appeal  would  lie. 

Per  Taschereau,  J. — That  an  attorney  ad  litem  has  no  authority  to  bind 
bis  client  not  to  appeal  by  an  agreement  with  the  opposing  attorney  that  no 
appeal  would  be  taken. 

La  Soeietie  Canadinne-FranoaiBO  de  ConBtmction  de  Montreal' y.  DaYeluy. 

—XX  449. 
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96.  Jurisdiction — Action  in  disavowal — Prescription — Appear- 

ance by  attorney — Service  of  suniraons  — C.  S.  L,  C.  c.  83, 
s.  44^, 

In  an  action  brought  in  1866  for  the  snm  of  $800  and  interest  at  12^  per 
cent,  against  two  brothers  J.  8.  D.  and  W.  McD.  D.,  being  the  amount  of  a 
promissory  note  note  si^ed  by  them,  one  copy  of  the  summons  was  served  at 
the  domicile  of  J.  8.  D.  at  Three  Rivers,  the  other  defendant  W.  MoD.  D.  then 
residing  in  the  State  of  New  York.  On  the  return  of  the  writ,  the  respondent 
filed  an  appearance  as  attorney  for  both  defendants  and,  proceedings  were 
suspended  until  1874,  when  judgment  was  taken  and  in  December,  1880,  upon 
the  issue  of  an  aliai  writ  of  execution,  the  appellant,  having  failed  in  an  oppo- 
sition to  judgment,  filed  a  petition  in  disavowal  of  the  respondent.  The  disa- 
vowed attorney  pleaded  inter  alia  that  he  had  been  authorized  to  appear  by  a 
letter  signed  by  J.  8.  D.,  saying :  "  Be  so  good  as  to  file  an  appearance  in  the 
case  to  which  the  inclosed  has  reference,  etc.,"  and  also  prescription,  ratifica- 
tion and  insufficiency  of  the  allegations  of  the  petition  of  disavowaL  The 
petition  in  disavowal  was  dismissed.  On  appeal  to  the  Supreme  Court  of 
Canada  the  respondent  moved  to  quash  the  appeal  on  the  ground  that  the 
matter  in  controversy  did  not  amount  to  the  sum  of  1^2,000. 

Held,  that  as  the  judgment  obtained  againnt  the  appellant  in  March  1874, 
on  the  appearance  filed  by  the  respondent,  exceeded  the  amount  of  $2,000,  the 
judgment  ou  the  petition  for  disavowal  was  appealable. 

Held,  also,  that  where  a  petition  in  disavowal  has  been  served  on  all  parties 
to  the  suit  and  is  only  contested  by  the  attorney,  whose  authority  to  act  Is 
denied,  the  latter  cannot  on  an  appeal  complain  that  all  parties  interested  in 
the  result  are  not  parties  to  the  appeal 

Dawson  t.  Dumont.— xx.  709. 

97.  Frawdulent  conveyance — Action  to  set  aside  by  a  creditor — 

Amount  in  controversy — Appeal — Jurisdiction — iJ.  S.  C. 
c.  135,  s.  29, 

Appeal  from  a  decision  of  the  Court  of  Queen*s  Bench  for  Lower  Canada 
(appeal  side). 

In  December,  1889,  F.  F.  Ferland,  a  trader,  sold  to  Gauthier,  one  of  the 
respondents,  certain  real  estate  in  Montreal  which  was  mortgaged  for  $7,000, 
or  1^8,000,  with  a  right  of  remer^  for  one  year. 

In  January,  1890,  F.  F.  Ferland  made  an  assignment,  and  Ira  Flatt,  et  al- 
creditors  of  Ferland  in  the  sum  of  91.880,  brought  an  action  against  Gauthier 
to  have  the  deed  of  sale  of  the  property  which  was  valned  at  over  $11,000  set 
aside  as  made  in  fraud  of  his  creditors.  G.  pleaded  that  he  was  willing  to 
return  the  property  upon  payment  of  the  sum  of  91,000  which  he  had  advanced 
to  P.,  and  the  courts  below  dismissed  F.  et  aU$  action.  On  appeal  to  the 
Supreme  Court  of  Canada : 
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Heldy  thinfc  m  the  appellante*  claim  was  ander  $2,000  and  they  did  not 
represent  Ferland's  creditors,  the  amount  in  controversy  was  insufficient  to 
make  the  case  appealable.    B.  8.  C.  c.  145,  s.  29. 

Flatt  T.  Ferland.— zzi.  82. 

98.  Appeal  —  Road  repavr  —  Municipal  by-law -^Validity  of — 

Rights  in  future  —  Sttpreme  and  Exchequer  Courts  Act, 
8.  29  (6). 

In  an  action  brought  by  the  respondent  corporation  for  the  recovery  of  the 
sum  of  t^262.14  paid  out  by  it  for  macadam  work  on  a  piece  of  road  fronting 
the  appellants'  lands,  the  work  of  macadamizing  the  said  road  and  keeping  it 
in  repair  being  imposed  by  a  by-law  of  the  municipal  council  of  the  respond- 
ent, the  appellants  pleaded  the  nullity  of  the  by-law.  On  appeal  to  the 
Supreme  Court  of  Canada  from  the  judgment  of  the  Court  of  Queen's  Bench 
for  Lower  Canada  (appeal  side)  dismissing  the  appellants'  plea : 

Held,  that  the  appellants'  obligation  to  keep  the  road  in  repair  under  the 
by-law  not  being  '*  future  rights '*  within  the  meaning  of  s.  29  (6),  the  case  was 
not  appealable.  County  Verehtres  v.  Village  of  Varentiesy  19  Can.  8.  C.  B.  865» 
followed,  and  Rehum  v.  Ste.  Anne,  15  Can.  8.  C.  B.  92,  distinguished..  Gwynne, 
J.,  disbenting.  * 

DaboU  T.  The  Corpopatlon  of  the  Tillage  of  Ste.  RoM.^xzi.  65. 

I 

99.  Appeal — Monthly  allowance  of  S200 — ATrvount  in  controversy 

— Annual  rent — R.  S.  C.  c.  135,  s,  29  (b)^Jv/nsdiction. 

B.  B.  claimed  under  the  will  of  Hon.  C.  8.  Bodier  and  an  Act  of  the 
Legislature  of  the  province  of  Quebec,  54  Y.  c.  96,  from  A.  L.,  testamentary 
executrix  of  the  estate  the  sum  of  $200,  being  for  an  iustalment  of  the  monthly 
allowance  which  A.  L.  was  authorized  to  pay  to  each  of  the  testator^s  daugh- 
ters out  of  the  revenues  of  his  estate.  The  action  was  dismissed  by  the  Court 
of  Queen's  Bench  for  Lower  Canada,  and  on  an  kppeal  to  the  Supreme  Court 
it  was 

Held,  that  the  amount  in  controversy  being  only  $200,  and  there  being  no 
"  future  rights  "  of  B.  B.  which  might  be  bound  within  the  meaning  of  those 
words  in  s.  29  (b)  of  the  Supreme  and  Exchequer  Courts  Acts,  the  case  was  not 
appealable. 

Annual  rents  in  s-s.  (//)  of  s.  29  of  B.  8.  C.  c.  135,  mean  "ground  rents" 
{renUM  jonciirei)  and  not  an  annuity  or  any  other  like  charges  or  obligations.. 

Rodier  t.  Lapievpe.— xxi.  69. 

100.  Appeal — Jurisdiction — Security  for  costs — S.  &  E,  C,  Act, 

R.  S.  C,  c.  135,  8.  4.6 — Final  judgment — Admission  of 
attorney. 

An  appeal  was  sought  from  the  refusal  of  the  Supreme  Court  of  Nova 
Scotia  to  admit  the  appellant  as  an  attorney  of  the  court.    There  being  no 
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perBon  interested  in  opposing  the  application  or  the  appeal,  no  seonrity  for 
oostn  was  given. 

Held,  Gwynne,  J.,  dissenting,  that  the  court  had  no  jarisdiction  to  hear  the 
appeal. 

Per  Bitchie,  C.J.,  and  Tasohereaa,  J. — Except  in  oases  specially  provided 
for,  no  appeal  can  be  heard  by  this  coart  nnless  the  security  for  costs  has  been 
given  as  provided  by  s.  46  of  The  Sapreme  and  Exchequer  Courts  Act,  R.  8.  C. 
c.  135. 

Per  Strong  and  Tasohereau,  JJ. — It  was  never  intended  that  this  court 
should  interfere  in  matters  respecting  the  admission  of  attomies  and  barristers 
in  the  several  provinces. 

Per  Taschereau  and  Patterson,  J  J. — The  judgment  souf^ht  to  be  appealed 
from  is  not  a  final  judgment  within  the  meaning  of  the  Supreme  Court 
Act. 

In  re  Cahan. — xxi.  100. 


101.  Solicitor — Bill  of  costs — Order  for  taxation — R.  S.  0.  {1887) 
c,  14,7,s,  42 — Appeal — Jurisdiction — Discretion — Proceed- 
ing origiiiating  in  Superior  Court — Firud  jtulgvient 

By  B.  S.  O.  (1887)  c.  147,  s.  42,  any  person  not  chargeable  as  the  principal 
party  who  is  liable  to  pay  or  has  paid  a  solicitor's  bill  of  costs  may  apply  to  a 
judge  of  the  High  Court,  or  of  the  County  Court  for  an  order  of  taxation.  An 
action  was  brought  against  school  trustees,  and  a  ratepayer  of  the  district 
applied  to  a  judge  of  the  High  Coui-t  for  an  order  under  this  section  to  tax  the 
bill  of  the  solicitor  of  the  plaintiff,  who  had  recovered  judgment.  The  appli- 
cation was  refused,  but  on  appeal  to  the  Divisional  Court  the  judgment 
refusing  it  was  reversed.  There  was  no  appeal  as  of  right  to  the  Court  of 
Appeal  for  Ontario  fro{n  the  latter  decision,  but  leave  to  appeal  was  granted 
and  the  Court  of  Appeal  reversed  the  judgment  of  the  Divisional  Court  and 
restored  the  original  judgment  refusing  the  application.  From  this  last 
decision  an  appeal  i^as  sought  to  the  Supreme  Court  of  Canada. 

Held,  that  the  court  had  no  jurisdiction  to  entertain  the  appeal. 

Ptr  Bitchie,  C.J.,  Taschereau  and  Patterson,  JJ.,  there  was  no  jurisdic- 
tion because  the  matter  was  one  in  the  discretion  of  the  courts  below. 

Per  Bitchie,  C.J.,  and  taschereau,  J.,  also  because  the  judgment  appealed 
from  was  not  a  final  judgment  within  the  meaning  of  the  Supreme  Court  Act. 

Per  Taschereau,  J. ,  because  the  proceedings  did  not  originate  in  a  Superior 
Court. 

Held  also,  per  Bitchie,  C.J.,  and  Gwynne,  J.,  that  assuming  the  court  had 
jurisdiction  to  entertain  the  appeal,  the  subject  matter  being  one  of  taxation 
of  costs,  this  court  should  not  interfere  witn  the  decision  of'  the  provincial 
courts  which  are  the  most  competent  tribunals  to  deal  with  such  matters. 
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Per  Ritchie,  C.J.,  and  Patterson,  J.,  thac  a  ratepayer  is  not  entitled' to  an 
order  for  taxation  ander  said  section. 

HoGugan  v.  HoGagan.— zxi.  267. 

102.  Solicitors*  action  on  bill  of  costs — ISet  of — Mutual  debts — 

Final  judgment 

Held,  affirming  the  judgment  of  the  Court  of  Appeal  for  Ontario,  that  in 
an  action  hy  a  firm  of  attorneys  for  costs  due  from  clients,  the  defendant 
cannot  set  off  against  the  plaintiffs'  claim  a  sum  paid  hy  one  of  them  to  one  of 
the  attorneys  for  special  services  rendered  hy  him,  there  heing  no  mutuality 
and  the  payment  not  heing  for  the  general  services  covered  hy  the  retainAr  to 
the  firm. 

A  reference  was  made  to  a  taxing  officer  for  the  taxation  of  the  hills  upon 
which  the  action  was  brought,  and  the  judgment  appealed  from  was  the  judg- 
ment of  the  Court  ot  Appeal  affirming  the  judgment  of  the  Divisional  Court 
on  appeal  to  that  court  from  the  report  of  the  taxing  officer. 

Held,  per  Taschereau,  J.,  that  the  judgment  appealed  from  was  not  a 
final  judgment  from  which  an  appeal  woald  lie  to  the  Supreme  Court  of 
Canada. 

HcDoagall  t.  Cameron,  Bickford  t.  Cameron.— xxi.  879. 

103.  Mining  l<inds — Bomage — Injunction — Appeal — Jurisdiction 
.      —R  S.  C.  c,  136,  s.  29  (6). 

In  a  case  of  a  dispute  between  adjoining  proprietors  of  mining  lands, 
where  an  encroachment  was  complained  of,  and  it  appeared  that  the  limits  of 
the  respective  properties  had  not  heen  legally  determined  by  homage^  the 
Court  of  Queen's  Bench  (Appeal  side)  held  tliat  an  injunction  would  not  lie  to 
prevent  the  alleged  encroachment,  the  proper  remedy  being  an  action  en 
homage. 

On  appeal  to  the  Supreme  Court  of  Canada : 

Held,  that  as  the  matter  in  controversy  did  not  put  in  issue  any  title  to 
land  where  the  rights  in  future  might  be  bound,  the-  case  was  not  appealable. 
R.  8.  C.  c.  135,  s.  29  (It). 

Emerald  Phosphate  Co.  t.  Anglo-Continental  Works  —xxi.  422. 

104.  Appeal — Final  judgment — Action  en  reprise  d' instance — Art. 

439,  a  a  p,—R  s.  a  c.  135,  ss.  2, 24  &  28. 

The  plaintiff  in  an  action  brought  to  set  aside  a  deed  of  assignment  died 
before  the  case  was  ready  for  judgment,  and  the  respondent  having  petitioned 
to  be  allowed  to  continue  the  suit  as  legatee  of  the  plaintiff  under  a  will  dated 
the  17th  November,  1869,  the  appellant  contested  the  continuance  on  the 
ground  that  this  will  had  been  revoked  by  a  later  will  dated  17th  January, 
ld85.  The  respondent  replied  that  this  last  will  wa?  null  and  void,  and  upon 
that  issue  the  Court  of  Queen's  Bench  for  Lower  Canada  (appeal  side)  revere- 
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in^  the  jadgment  of  the  Buperior  Court  deoUred  null  and  void  the  will  of  17th 
January,  1885,  and  maintained  the  eoutinoAnce  of  the  original  aait  by 
respoudent.  On  appeal  to  the  Supreme  Court  the  respondent  moved  to  quash 
the  appeal  on  the  ground  that  the  judgment  appealed  from  was  an  interlocu- 
tory judgment,  and  it  was 

Held,  that  the  judgment  was  re$  judicata  between  the  parties  and  final  on 
the  petition  for  continuance  of  the  suit,  and  therefore  appealable  to  this  court. 
B.  S.  C.  c.  ia5,  ss.  2  &  28.    Shaw  v.  Si.  Lotiif,  8  Can.  S.  C.  R  885,  followed. 

Baptitt  T.  Baptiet— zxi.  425. 

• 

lOJ.  Judgment  for  SG75  against  Railway  Co. — Opposition  d  fin 
de  charge  based  on  agreement  to  retain  railway  property  for 
disbursements  to  amount  of  $35,000 — Dismissal  of  opposi- 
tion— Motion  to  quash  for  want  of  jurisdiction — Case  heard 
by  court  on  merits  without  deciding  question  of  jurisdiction. 

See  PLEDGE,  6. 

106.  Supreme  and  Exchequer  Courts  At)iendiiig  Act,  1891 — 64-66 
V.  c.  26y  8,3 — Appeal  from  Court  of  Review — Case  standing 
over  for  judgment — Aviount  necessary  for  right  of  appeal — 
AHs.  1178  &  1178  (a),  (7.  C,  P. 

In  an  action  brought  by  the  respondent  against  the  appellant  for  12,006 
wliich  was  argued  and  taken  en  deiib/r/  by  the  Superior  Court  for  Lower 
Canada,  sitting  in  review  on  the  80th  September,  1891,  the  day  on  which  the 
Act  54-55  Y.  c.  25,  s.  3,  giving  a  right  to  appeal  from  the  Superior  Court  in 
review  to  the  Supreme  Court  of  Canada  was  sanctioned,  the  judgment  was 
rendered  a  month  later  in  favour  of  the  respondents.  On  appeal  to  the 
Supreme  Court  of  Canada : 

Held,  per  Strong,  Fournier  and  Tasohereau,  JJ.,  that  the  respondent's 
right  could  not  be  prejudiced  by  the  delay  of  the  court  in  rendering  judgment 
which  should  be  treated  as  having  been  given  on  the  HOth  September,  when 
the  case  was  taken  en  deliber^,  and  therefore  the  case  was  not  appealable. 
(Hurtubite  v.  Deimarieau,  19  Can.  S.  C.  R.  562.  followed). 

Per  Gwynne  and  Patterson,  JJ.,  that  the  case  did  not  come  within  the 
words  of  s.  3.  c.  25,  54-55  V.,  inasmuch  as  the  judgment,  being  for  less  than 
£500  sterling  was  not  a  judgment  which  the  appellant  had  a  right  to  appeal  to 
the  Privy  Council  in  England.    Arts.  1178a,  C.  C.  P. 

OoutuFe  V.  Bouehard.—xxi.  281. 

107i  Appecd — Contempt  of  court — Criminal  proceeding  —S.&E.  (7. 
Act,  R,  S.  a  c.  136,  8.  68, 

Contempt  of  court  is  a  criminal  matter  and  an  appeal  to  the  Supreme 
Court  from  a  judgment  in  proceedings  therefor,  cannot  be  brought  unless  it 
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oomes  within  s.  68  of  the  Supreme  and  Exoheqaer  Gourtu  Act,  B.  S.  C.  c.  135. 
0*Shea  v.  O'Shea,  15  P.  D.  59,  followed.  In  re  O'Brien,  16  Can.  S.  C.  B.  197, 
referred  to. 

The  Supreme  Court  of  New  Brunswick  adjudged  £.  guilty  of  contempt 
but  deferred  sentenoe. 

Held,  that  this  was  not  a  final  judgment  from  which  an  appeal  would  lie  to 
to  the  Supreme  Court  of  Canada.    Appeal  quashed. 

Present:  Strong,  C.J.  and  Fournier,  Taschereau,  Gwynne  and  Patter- 
son, JJ. 

Bllit  Y.  The  Queen.— 20th  February,  1898. ^zzii.  7. 

108.  Appeal — Limitation  of  time — Final  judgment. 

On  the  trial  in  the  Exchequer  Court  in  1887  of  an  action  against  the  crown 
for  breach  of  a  contract  to  purchase  paper  from  the  suppliants  the  case  was 
sent  to  referees  to  ascertain  the  damages.  In  1891  the  report  of  the  referees 
was  brought  before  the  court  and  judgment  was  given  against  the  Crown  for 
the  amount  thereby  found  due.  The  Crown  appealed  to  the  Supreme  Court, 
having  obtained  from  the  Exchequer  an  extension  of  the  time  for  appeal 
limited  by  statute  and  sought  to  impugn  on  such  appeal  the  judgment  pro- 
nounced in  1887. 

Held,  Gwynne  and  Patterson,  JJ,,  dissenting,  that  the  appeal  must  be 
restricted  to  the  final  judgment  pronounced  in  1891 ;  that  an  appeal  from  the 
judgment  given  in  1887  could  only  be  brought  within  thirty  days  thereafter 
unless  the  time  was  extended  as  provided  by  the  statute  and  the  extension  of 
time  granted  by  the  Exchequer  Court  on  its  face  only  referred  to  an  appeal 
from  the  judgment  pronounced  in  1891. 

Held,  per  Gwynne  and  Patterson,  JJ.,  that  the  judgment  given  in  1891  was 
the  only  judgment  in  the  suit  in  respect  to  the  matters  put  in  issue  by  the 
pleadings  and  on  appeal  therefrom  all  matters  in  issue  were  necessarily  open. 

Appeals  dismissed  with  costs  unless  the  Crown  consented  to  restrict  its 
appeal  to  the  judgment  of  1891. 

Present : — Strong  C. J.,  and  Foumier,  Taschereau,  Gwynne,  and  Patter- 
son, JJ. 

The  Queen  t.  Clavke.— 20th  February,  189S.-*xxi.  656. 

109.  Appeal — Trial  by  jury — Withdrawal  from  jury — Disposal  of 

questions  of  fact  hy  court — Consent  of  parties. 

In  an  action  against  a  Bailway  Co.  for  damages  for  an  injury  caused  by 
an  engine  of  the  company,  the  counsel  for  both  parties  agreed  at  the  trial  as 
follows :  "  That  the  jury  be  discharged  without  giving  a  verdict,  the  whole  case 
to  be  referred  to  the  court  which  shall  have  power  to  draw  inferences  of  fact, 
and  if  they  shall  be  of  opinion  upon  the  law  and  the  facts  that  the  plaintiff  is 
entitled  to  recover,  they  shall  assess  the  damages  and  that  judgment  be  entered 
as  the  verdict  of  the  jury.  If  the  court  should  be  of  opinion  that  the  plaintiff 
is  not  entitled  to  recover  a  non-suit  shall  be  entered."    The  jury  were  then 
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diBoharged  and  the  court  in  banc  in  parauance  of  Bucb  agreement,  sabaeqaently 
considered  the  case  and  aseessed  the  damages  at  1300,  considering  plaintiff 
entitled  to  recover.    The  company  sought  to  appeal  from  such  decision. 

By  the  practice  of  the  Supreme  Court  of  New  Brunswick  all  questions  of 
fact  are  to  be  tried  by  a  jury  and  the  court  can  only  deal  with  such  quest*. ons 
by  consent  of  parties. 

Held,  Gwynne  and  Patterson,  JJ.,  dissenting,  that  as  the  court  took  upon 
itself  the  decision  of  the  questions  of  fact,  in  this  case* without  any  legal  or 
other  authority  therefor,  than  the  consent  and  agreement  of  the  parties,  it 
acted  as  quasi -arbitrators,  and  the  decision  appealed  from  was  that  of  a  private 
tribunal  constituted  by  the  parties,  which  could  not  be  reviewed  in  appeal  or 
otherwise,  as  judgments  pronounced  in  the  regular  coarse  of  the  ordinary  pro- 
cedure of  the  court  may  be  reviewed  and  appealed  from. 

Held,  also,  that  if  the  merits  of  the  case  were  properly  before  the  court 
the  judgment  appealed  from  should  be  affirmed. 

Held,  per  Gwynne  and  Patterson,  JJ.,  that  the  case  was  appealable  and  on 
the  merits  it  appearing  from  the  evidence  that  the  servants  of  the  company 
had  done  everything  required  by  the  statute  to  give  notice  of  the  approach  of 
the  train,  the  appeal  should  be  allowed  and  a  judgment  of  non-suit  entered. 

Present : — Strong,  C.  J.,  and  Foumier,  Taschereau,  Gwynne  and  Patter- 
sou,  J  J. 

Canadian  Paolflc  Railvay  Co.  y.  Fleming— 20th  Feb.,  1893.— xxii.  33. 
110.  Election  petitions — Separate  trials — R.  S.  C.  c.  9,  88.  30  &  50. 

Two  election  petitions  were  filed  against  the  appellant,  one  by  A.  G  filed 
on  the  4th  April,  1<S92,  and  the  other  by  A.  V.,  the  respondent,  filed  on  tbe 
6th  April.  The  trial  of  the  A.  V.  petition  was  by  an  order  of  a  judge  in 
Chambers  dated  the  22nd  September,  1892,  fixed  for  the  26th  October,  1892. 
On  the  24th  October  the  appellant  petitioned  the  judge  in  Chambers  to  join 
the.  two  petitions  and  have  another  date  fixed  for  the  trial  of  both  petitions. 
This  motion  was  referred  to  the  trial  judge  who  on  the  26th  October  before 
proceeding  with  the  trial,  dismissed  the  motion  to  have  both  petitions  joined 
and  proceeded  to  try  the  A.  V.  petition.  Thereupon  the  appellant  objected  to 
the  petition  being  tried  then  as  no  notice  had  been  given  that  the  A.  C. 
petition  had  been  fixed  for  trial  and  subject  to  such  objection,  filed  an 
admission  that  sufficient  bribery  by  the  appellant's  agent  without  his  know- 
ledge had  been  Committed  to  avoid  the  election.  The  trial  judges  then  deli- 
vered judgment  setting  aside  the  election.  On  an  appeal  to  the  Supreme 
Court, 

Held,  1st  that  under  s.  30  of  c.  9,  R.  S.  C.  the  trial  judges  had  a  perfect 
right  to  try  the  A.  Y.  petition  separately.  2nd,  that  the  ruling  of  the  court 
below  on  the  objection  relied  on  in  the  present  appeal,  viz.,  that  the  trial 
judges  could  not  proceed  with  the  petition  in  this  case  because  the  two 
petitions  filed  had  not  been  bracketed  by  the  prothonotary  as  directed  by  s.  30 
of  c.  9,  R.  S.  C,  was  not  an  appealable  judgment  or  decision.  R.  S.  C.  c.  9, 
8.  50.    (Sedge wick,  J.,  doubting.) 
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Appeftl  dismiBsed  with  oosts. 

Present:  Strong,  C.J.,  and  Fournier,  Gwynne.  Patterson  and  Sedge- 
wick,  JJ. 

Taudreuil  Eleotion  Case,  HcHillan  t.  Talols,— Ist  March.  1898.— xzii.  1. 
111.  Right  of  Appeal — 64  &  55  F.  c.  25 — Construction  of. 

By  8.  3,  c.  25  of  54  <&  55  Y.  an  appeal  is  given  to  the  Supreme  Court  of 
Canada  from  the  judgment  of  the  Superior  Court  in  review  (P.Q.)  **  where  and 
so  long  as  no  appeal  lies  from  the  judgment  of  that  Coart,  wheii  it  confirms 
the  judgment  rendered  in  the  Court  appealed  from,  which  by  the  law  of  the 
Province  of  Quebec  is  appealable  to  the  Judicial  Committee  of  the  Privy 
Council. " 

The  judgment  in  this  case  was  delivered  by  the  Superior  Court  on  the 
17th  November^  1891,  and  was  affirmed  unanimously  by  the  Superior  Court  in 
review  on  the  29th  July,  1892,  which  latter  judgment  was  by  the  law  of  the 
Province  of  Quebec  appealable  to  the  Judicial  Committee.  The  statute  54  A 
55  Y.  c.  25  was  passed  on  the  30th  September,  1891,  but  the  plaintiff's  action 
had  been  instituted  on  the  22nd  November,  1890,  and  was  standing  for 
judgment  before  the  Superior  Court  in  the  month  of  June,  1891,  prior  to  the 
passing  of  54  <&  55  Y.  c.  25.  On  an  appeal  from  the  judgment  of  the  Superior 
Court  in  review  to  the  Supreme  Court  of  Canada,  the  respondent  moved  to 
quash  the  appeal  for  want  of  jurisdiction  : 

Held)  per  Strong,  C.  J.,  and  Fournier  and  Sedge  wick,  JJ.,  that  the  right  of 
appeal  given  by  54  &  55  Y.  c.  25  does  not  extend  to  cases  standing  for  judgment 
in  the  Superior  Court  prior  to  the  passing  of  the  said  Act.  Couture  v.  Bouchard, 
21  Can.  S.  C.  B.  281,  followed.    Taschereau  and  Gwynne,  J  J.,  dissenting. 

Fournier,  J. — That  the  statute  is  no&  applicable  to  cases  already  insti. 
tuted  or  pending  before  the  Courts,  no  special  words  to  that  effect  being  uted. 

Present:  Strong,  C.J.,  and  Fournier,  Taschereau,  Gwynne  and  Sedge, 
wick,  JJ. 

Wmiamt  T.  IPTine— Mav  1st,  1898.— xzii. 

4 

Jury — Crown  case  reserved — Question  of  law  arising  on  the  trial 
— Causing  jurors  to  stand  aside — Right  to  "  stand  a^ide"  after 
panel  has  been  perused — Writ  of  error. 

See  CRIMINAL  APPEAL,  18. 

2.  Nova  Scotia  Judicature  Act — Rule  476 — Motion  for  new  trial — 
Disposal  of  whole  case  on — Directions  to  jury — Observa- 
tions by  judge  on  issue  of  fraud  not  raised  by  pleadings — 
Proper  case  for  dispensing  with  jury. 

See  PRACTICE,  19. 
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3.  Charge  to — Misdirection — New  trial — Taking  accounts — Case 

more  properly  dealt  with  as  an  equity  case. 

See  PRACTICE,  30. 

4.  Trespass  to  land — View  of  premises  by  jury — Improper  conduct 

of  defendant  at  view — Nominal  damages — New  trial — Mis- 
direction. 

Su  TRESPASS,  20. 

6.  Withdrawal  of  case  from — Reference  by  consent  of  parties  to 
court  with  power  to  draw  inferences  of  fact — The  court 
made  a  private  tnbunal  from  which  no  appeal — Practice  of 
Supreme  Court  of  N.  B. 

See  JURISDICTION.  109. 

Justice  of  the  Peace — Abuse  of  authority  by — Aggravation  of 
damages.  . 

See  DAMAGES,  23. 

2.  Notice  of  action  to. 

See  NOTICE,  8. 
MALICIOUS  ARREST. 

3.  Conviction  by — Removal  of  conviction  by  certiorari  into  Q.  B., 

Man.-^No  appeal. 

See  JURISDICTION,  38. 

4.  Conviction  by  Justices,  in  prosecution  under  Canada  Temper- 

ance Act,  1878,  s.  105 — "  Absent" — Meaning  of. 

See  CANADA  TEMPERANCE  ACT,  1878,  6. 

6.  Malicious  and  illegal  arrest  and  imprisonment — Conviction  by 
J.  P.  for  having  liquors  near  public  work — Destruction  of 
liquors — Notice  of  aetion,  suflBciency  of. 

See  MALICIOUS  ARREST. 
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Laches — By  cestui  que  trust 

See  SALE  OF  LANDS,  5. 

Landy  description  of — By  reference  to  plan. 

See  BOUNDABY. 

2.  Grant  of  for  School. 

See  CHARITABLE  TRUST. 

3.  Damages  —  Use  and  occupation  of  land,  action  fm* — Vahiation 

of — Different  and  prospective  capabilities  to  be  considered — 
Quasi'delit — Prescription  of  two  years  under  Arts.  ^261, 
2267,  C,  C, — Art  160S,  (7.  G.  applicable  and  prescription  of 
five  years  vJnder  Art  2250,  G,  G. — To  this  tribunals  bound  to 
give  effect  under  Art.  2183,  G.  C,  although  not  pleaded. 

Action  brouj^ht  by  the  appellant,  William  Breakey,  to  recover  compensa- 
tion for  the  use  of  certain  lands  on  the  Biver  Chaudiere,  occupied  by  the  firm 
of  Henry  King  &  Co,,  for  storing  logs,  attaching  booms  in  summer  and  storing 
booms  in  winter,  and  which  were  submerged  by  means  of  a  dam  erected  by 
King  &  Co.  for  that  pnrpose,  and  made  use  of  for  about  five  years  as  a  boom- 
ing ground  for  saw-logs  coming  down  the  river  to  their  mills. 

The  declaration  contained  two  counts ;  one  for  damages,  and  one  for  the 
value  of  the  use  and  occupation. 

The  respondent  pleaded  by  demurrer  a  prescription  of  two  years  as  for  a 
qu(u%  dHit  under  Articles  2*261  and  2267  of  the  Civil  Code :  that  the  alleged 
works  were  for  the  efficient  working  of  the  mill,  and  that  proceedings  should 
have  been  taken  under  Con.  Stat.  L.  C.  o.  51,  by  means  of  arbitration,  and  by 
that  statute  the  remedy  by  action  was  taken  away. 

And  by  her  perpetual  exception  the  respondent  repeated  the  plea  of  pre- 
scription of  two  years ;  that  on  the  5th  December,  1877,  a  sale  by  lioitation  of 
the  property  known  as  Breakey's  Mills  took  place,  and  the  same  were  purchased 
by  John  Breakey,  and  from  the  last  mentioned  date,  the  respondent  Carter  had 
nothing  to  do  with  the  mills  ;  and  that  no  proceedings  under  Con.  Stat.  L.  C. 
c.  51.  had  been  adopted  by  appellant ;  respondent  further  pleaded  the  general 
issue. 

The  demurrer  of  the  respondent  setting  up  a  prescription  of  two  years, 
and  the  necessity  of  proceedings  by  arbitration  under  Con.  Stat.  L.  C.  c.  51, 
was  dismissed  by  Casault,  J.,  of  the  Superior  Court  for  Lower  Canada  {see  7 
Q.  L.  B.  286). 

On  the  evidence  given  on  the  issues  of  fact  the  judge  found  that  the 
appellant  was  entitled  to  81,600,  as  compensation  for  the  use  of  the  premises 
for  four  years,  at  the  rate  of  9400  per  annum. 

The  Court  of  Queen's  Bench  for  Lower  Canada  (appeal  side)  reduced  the 
the  amount  to  9200,  T>r  at  the  rate  of  9^  per  annum,  being  merely  the  value 
of  the  land  for  agricultural  purposes. 
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On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  not  merely  the 
value  of  the  property  for  a^rioultural  purposes  should  have  been  considered- 
In  valuing  property  its  different  and  even  its  prospective  capabilities  should 
be  taken  into  consideration  {Montreal  v.  Brown  and  SpringU,  2  App.  Cases  184. ) 
In  this  case  not  only  was  the  keeping  logs  in  safety  a  prospective  use,  but  the 
actual  use  to  which  the  property  was  put  by  the  defendants.  If  land  be  well 
adapted  for  a  particular  purpose,  as  this  was,  and  there  are  those  who  require 
it  for  such  purpose,  the  value  of  the  property  is  to  be  determined,  not  by  what 
it  might  be  worth  if  used  for  other  purposes,  but  by  the  value  which  its 
exceptional  adaptation  to  speial  purposes  gives  it'  in  the  estimation  of  those 
conversant  with  property  of  that  description  and  capable  of  speaking  of  the 
value  of  the  fair  use  of  such  property.  The  evidence  justified  the  finding  of 
the  Superior  Court,  that  the  property  was  worth  9400  per  annum. 

2.  That  the  prescription  of  two  years  under  Art.  2261  of  the  Code,  did  not 
apply,  because  c.  51  of  the  C.  S.  of  L.  C,  recognising  the  right  of  a  proprietor 
in  the  case  of  improvement  of  water  courses  to  erect  works  which  may  have 
the  effect  of  damming  back  the  water  on  a  neighbouring  property,  the  construc- 
tion of  a  dam  having  that  effect,  as  in  this  ca^e,  could  not  be  considered  a 
quasi  dHiU  but  rather  as  a  right  of  servitude  which  gave  to  him  who  was 
injured  by  it  a  legal  recourse  for  indemnity  for  the  damage. 

8.  The  mode  of  proceeding  given  by  c.  51  of  the  C.  S.  of  L.  C.  did  not 
exclude  the  right  to  proceed  by  ordinary  action, 

4.  Under  Art.  1608  of  the  C.  C,  the  respondents  were  to  be  considered 
lessees  (lf>cataire9)  and  subject  to  all  the  rules  concerning  leases  (le$  haxa)  and 
the  annual  value  of  their  occupation  should  be  considered  the  rent,  none 
having  been  fixed  by  the  parties.  Therefore  the  appellant  was  subject  to  the 
prescription  of  five  years  under  Art.  2250,  C.  C.-,  and  this  prescription  in  virtue 
of  Art.  2188,  C.  C,  is  one  which  the  tribunals  are  bound  to  give  effect  to 
although  not  pleaded,  and  only  set  up  for  the  first  time  in  the  respondent's 
factum  in  the  Court  of  Queen's  Bench. 

Appeal  allowed  with  costs  and  judgment  of  Superior  Court  varied. 

Breakey  t.  Carter.— 12th  May,  1885. 

4.    Title  to — Prescription — Arts.  503,  549,  C.  C. — Possession — ^Art. 
2193,  C.  C. — Damage  to  land  by  construction  of  dam. 

See  RIPAKIAN  PROPRIETORS,  4. 

6.    Expropriation  by  railway  company— Deviation — Description 
on  map  or  plan — 42  V.  c.  9  (D.). 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  54. 

6.    Title  to — Possession — Nature  of — Caretaker — Statute  of  limi- 
tations. 

See  POSSESSION,  10. 
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Land —  Continued, 

7.  Action  for  recovery  of  land — Conveyance  by  husband  to  wife — 

Setting  aside  as  fraudulent — Statement  in  pleadings  as  to 
possession  in  wife — Sale  by  sheriff  as  against  husband — 
Irregi^larities  in — Trial  of  action  after  pleadings  maintained 
on  demurrer 

See  EJECTMENT.  5.        . 

8.  Judgment  against  executors  on  note  of  one  of  executors  en- 

dorsed by  testator — Sale  of  lands  by  sheriff — Purchased  by 
executor — Possession  taken  of  lands  by  devisee — Trust — 
Statute  of  limitations, 

See  TKUSTS  AND  TRUSTEES,  24. 

9.  Contract  for  exchange  of — Specific  performance — Time  essence 

of  contract — Waiver  by  entering  into  negotiations  as  to  title 
after  expiry  of  time. 

See  SPECIFIC  PERFORMANCE,  7. 

Landlord  and  Tenant — Relation  of — Whether   created  between 
Mortgagor  and  Mortgagee  by  provisions  in  Mortgage. 

See  MORTGAGE,  4. 

2.  Lease,  cancellation  of,  by  force  Tnajeure. 

See  LEASE,  1. 

3.  Agreement  not  to  distrain. 

See  DISTRESS. 

4.  Lessee,  negligence  of — Fire — Civil  Code — Arts.  1054, 1627 y  1629, 

The  defendant  was,  on  the  7th  April,  1873,  in  the  occupation  of  a  varnish 
factory,  which  he  had  leased  from  the  plaintiff,  when  a  fire  originating  in  the 
factory  consumed  it  as  well  as  the  adjoining  premises  belonging  to  the  plaintiff. 
This  latter  brought  an  action  to  recover  98,500  damages,  occasioned  by  the  fire> 
which  he  alleged  to  have  taken  place  through  the  negligence  of  the  defendant 
and  his  employees. 

The  Superior  Court  for  Lower  Canada  (Beaudry,  J.),  found  that  the  weight 
of  evidence  was  that  no  fault  could  attach  to  the  defendant  or  his  employees, 
and  dismissed  the  plaintiff's  action. 

The  Court  of  Queen's  Bench  for  Lower  Canada  (Ramsay  and  Tessier,  JJ., 
dissenting,)  reversed  this  finding  and  awarded  the  plaintiff  #5,000  damages  and 
costs,  holding  tne  defendant  liable  under  Art.  1054  of  the  Civil  Code. 

CAS.  Dia. — 30 


466 
Landlord  and  Tenant— Continued. 

On  appeal  to  the  Sapreme  Goart  of  Canada,  Held,  affirming  the  judgment 
of  the  Court  of  Queen*B  Bench,  Henry,  J.,  disflenting.  1.  As  to  the  part  of  the 
building  leased  to  defendant,  there  was  no  doubt  as  to  his  responsibility,  as  he 
had  failed  to  account  for  the  fire  according  to  Arts.'1627  And  1629  of  the  C.  C. 

2.  As  to  the  buildings  of  the  plaintiff  and  in  his  own  occupation  the 
defendant  might  be  considered  as  a  trespasser,  on  account  of  gross  n^ligence 
in  the  use  of  dangerous  materials  and  the  neglect  of  the  most  simple  precau- 
tions to  guard  against  the  accident. 

Jamleson  y.  BteeL— 29th  January,  1878. 

5.  Elevator — Negligence  of  employee — Accident  to  one  of  tenants 

of  building — Liability  of  landlord  —  Damages — ^Art.  1054, 
C.  C. 

See  DAMAGES,  49. 

6.  Lease— Accident  by  fire— Arts.  1063, 1637,1639,  C.a 

By  a  notarial  lease  the  respondents  (lessees)  covenanted  to  deliver  to  the 
appellant  (lessor)  certain  premises  in  the  city  of  Montreal  at  the  expiration  of 
their  lease  **in  as  good  order,  state,  eta,  as  the  same  were  at  the  commence- 
ment thereof,  reasonable  wear  and  tear  and  accidents  by  fire  excepted." 
Subsequently,  the  appellant  alleging  the  fire  had  been  caused  by  the  negligence 
of  the  respondents  brought  an  action  against  them  for  the  amount  of  the  cost 
of  reconstructing  the  premises  and  restoring  them  in  good  order  and  condition 
less  the  amount  received  from  insurance. 

Held,  affirming  the  judgment  of  the  Court  of  Queen's  Bench  for  Lower 
Canada  (appeal  side),  Ritchie,  C.J.  and  Taschereau,  J.,  disseating,  that  the 
respondents  were  not  responsible  for  the  loss,  as  the  fire  in  the  present  case 
was  an  accident  by  fire  within  the  terms  of  the  exception  contained  in  the 
lease,  and  therefore  Articles  1058,  1627  and  1629,  G.  G.  were  not  applicable. 

Byant  y.  Bkelton.— xvi.  637. 

7.  Eviction — Entry  by  lessor  to  repair — Intent — Suspension  of 

rent — Construction  of  lease. 

A  lease  of  bosiness  premises  provided  that  the  lessor  could  enter  upon  the 
premises  for  the  purpose  of  making  certain  repairs  and  alterations  at  any 
time  within  two  months  after  the  beginning  of  the  term,  but  not  after,  except 
with  the  consent  of  the  lessee.  An  action  for  rent  under  the  lease  was  resisted 
on  the  ground  that  the  lessor  had  been  in  possession  of  part  of  the  premises 
after  the  specified  time  without  the  necessary  consent  whereby  the  tenant  had 
been  deprived  of  the  beneficial  use  of  the  property  and  had  been  evicted  there- 
from. On  the  trial  the  jory  found  that  no  consent  had  been  given  by  the 
lessee  for  such  occupation  and  that  the  lessee  had  no  beneficial  use  of  the 
premises  while  it  lasted. 
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Held,  per  Tasohereaa,  Gwynne  and  Patterson,  JJ.,  reversing  the  jadgment 
of  the  oonrt  below,  1.  that  the  evidence  did  not  justify  the  finding  of  no  assent ; 
that  an  express  consent  was  not  required,  bat  it  could  be  inferred  from  the 
acts  and  conduct  of  the  lessee. 

2.  The  two  months*  limitation  in  the  lease  had  reference  to  the  entry  by 
the  lessor  to  commence  the  repairs  and  not  to  his  subsequent  oooupation  of  the 
premises,  and  the  lessor  having  entered  upon  the  premises  within  the  pre- 
scribed period  he  had  a  reasonable  time  to  complete  the  work  and  his 
subsequent  occupation  was  not  wrongful. 

Per  Taschereau  and  Gwynne,  JJ.,  that  assuming  assent  was  necessary  the 
evidence  clearly  showed  that  the  lessor  was  on  the  premises  after  the  1st  of 
July  with  the  assent  of  the  lessee;  he  had  a  right,  therefore,  to  remain  until 
such  assent  was  revoked,  which  was  never  dose. 

Per  Patterson,  J.,  that  interference  by  a  landlord  with  his  tenant's  enjoy- 
ment of  demised  premises,  even  to  the  extent  of  depriving  the  tenant  of  the 
use  of  a  portion,  does  not  necessarily  work  an  eviction  ;•  a  tenant  may  be 
deprived  of  the  beneficial  occupation  of  the  premises  for  part  of  his  term,  by 
an  act  of  the  landlord  which  is  wrongful  as  against  him,  but  unless  the  act 
was  done  with  the  intention  of  producing  that  result  it  would  not  work  an 
eviction. 

Per  Bitchie,  C.J.  and  Strong,  J.,  approving  the  judgment  of  the  court 
below,  that  the  jury  having  negatived  consent  by  the  lessee,  and  the  evidence 
showing  that  the  acts  of  the  landlord  were  of  such  a  grave  and  permanent 
character  as  to  indicate  an  intention  to  deprive  the  tenant  of  the  beneficial 
enjojrment  of  a  substantial  part  of  the  premises,  they  amoxmted  to  an  eviction 
of  the  tenant  which  operated  as  a  suspension  of  the  rent. 

Fer^niOB  y.  Troop.— xvii.  527. 


8.    Creation  of  tenancy  by  mortgage — Demise  to  mortgagor,  con- 
struction of — Rent  reserved — Intention  to  create  tenancy. 

See  MOBTOAGE,  28. 


9.    Verbal  lease — Expi/ration  of — Notice  to  quit — Svh-tenaTicy — 
Poasesaion  by  sibb-tenant  after  expiry  of  original  lease, 

M.  by  verbal  agreement  leased  certain  premises  to  McC.  who  sub-let  a 
portion  thereof.  After  the  original  tenancy  expired,  on  November  15th,  1887, 
the  sub-tenant  remained  in  possession  and  in  March,  1888,  received  a  notice  to 
quit  from  M.  In  June,  1888,  M.  issued  a  distress  warrant  to  recover  rent,  due 
for  said  premises  from  MoC.  and  the  sub-tenant  paid  the  amount  claimed  as 
rent  due  from  McC,  but  not  from  herself  to  McC.  More  than  six  months 
after  the  notice  to  quit  was  given  proceedings  were  taken  by  M«  to  recover 
possession  of  the  premises  from  the  sub-tenant. 
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Held,  that  tho  notioe  to  quit  given  to  the  sab-tenant,  and  the  distress 
during  the  iatter*8  posseeoion  on  sofferanoe,  did  not  work  estoppel  against  the 
landlord  as  the  tenanoy  had  always  been  repudiated.    (Foamier,  J. .  dissenting). 

'  Oilmoop  T.  Hagee.— xviii.  579. 

10.  Lessor  and  Lessee — Covenant  for  renewal — Option  of  lessot^ — 
Second  temi — Possession  by  lessee  after  expvration  of  term. 
— Effect  of — Specific  performance. 

A  lease  for  a  term  of  years  provided  that  when  the  term  expired  any 
buildings  or  improvemements  ereoted  by  the  lessees  should  be  valued  and  it 
should  be  optional  with  the  lessors  either  to  pay  for  the  same  or  to  continue 
the  lease  for  a  further  term  of  like  duration.  After  the  term  expired  the 
lessees  remained  in  possession  for  some  years  when  a  new  indenture  was 
executed  which  recited  the  provisions  of  the  original  lease  and,  after  a  declara- 
tion that  the  lessors  had  agreed  to  continue  and  extend  the  same  for  a  further 
term  of  fourteen  years  from  the  end  of  the  term  granted  thereby  at  the  same 
rent  and  under  the  like  covenants,  conditions  and  agreements  as  were  expressed 
and  contained  in  the  said  recited  indenture  of  lease,  and  that  the  lessees  had 
agreed  to  accept  the  same,  it  proceeded  to  grant  the  further  term.  This  last 
mentioned  indenture  contained  no  independent  covenant  for  renewal.  After 
the  second  term  expired  the  lessees  continued  in  possession  and  paid  rent  for 
one  year  when  they  notified  the  lessors  of  their  intention  to  abandon  the 
premises.  The  lessors  refused  to  accept  the  surrendw  and  after  demand  of 
further  rent,  and  tender  for  execution  of  an  indenture  granting  a  further  term, 
they  brought  suit  for  specific  performance  of  the  agreement  implied  in  the 
original  lease  for  renewal  of  the  second  term  at  their  option. 

Held,  affirming  the  judgment  of  the  Supreme  Court  of  N.  B. 
(28  N.  B.  Rep.  1)  Bitchie,  G.J.  and  Taschereau,  J.,  dissenting,  that  the  lessors 
were  not  entitled  to  a  decree  for  specific  performance. 

Held,  per  Gwynne,  J.,  that  the  provision  in  the  second  indenture  granting 
a  renewal  under  the  like  covenants,  conditions  and  agreements  as  were  con- 
tained in  the  original  lease,  did  not  operate  to  incorporate  in  said  indenture  the 
clause  for  renewal  in  said  lease  which  should  have  been  expressed  in  an 
independent  covenant. 

Per  Gwynne,  J.  Assuming  that  the  renewal  clause  was  incorporated 
in  the  second  indenture  the  lessees  could  not  be  compelled  to  accept  a  renewal 
at  the  option  of  the  lessors,  there  being  no  mutual  agreement  therefor  ;  if  they 
could  the  clause  would  operate  to  make  the  lease  perpetual  at  the  will  of  the 
lessors. 

Per  Gwynne  an^  Patterson,  J  J.  The  option  of  the  lessors  could  only  be 
exercised  in  case  there  were  buildings  to  be  valued  erected  during  the  term 
granted  by  the  instrument  containing  such  clause  ;  and  if  the  second  indenture 
was  subject  to  renewal  the  clause  had  no  effect  as  there  were  no  buildings 
erected  during  the  second  term. 
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Per  Gwynne,  J.  The  renewal  olause  was  inoperative  ttndar  the  statute  of 
frauds  which  makes  leases  for  three  years  and  npwards,  not  in  writing,  to  have 
the  effect  of  estates  at  will  only,  and  consequently  there  oould  be  no  second 
term  of  fourteen  years  granted  except  by  a  second  lease  executed  and  signed  by 
the  lessors. 

Per  Bit<^ie,  G.J.  and  Taschereau,  J.  The  occupation  by  the  lessees  after 
the  terms  expired  must  be  held  to  have  been  under  the  lease  and  to  signify  an 
intention  on  the  part  of  the  lessees  to  accept  a  renewal  for  a  further  term  as 
the  lease  provided. 

Present : — Sir  W.  J.  Ritchie,  G.J.  and  Strong,  Taschereau,  Gwynne  and 
Patterson,  J  J. 

Sean  y.  The  Mayor,  &e.  of  the  City  of  St  John.— xviii.  702. 

11.  Arts.  857  &  887,  C.  C.  and  Art.  1624,  C.  C.  P.— Jurisdiction- 

Title  to  land— S.  &  E.  C.  Act,  R.  S.  C.  c.  135,  s.  29  (b.). 

See  JURISDICTION,  83. 

12.  Action  to  recover  possession  by  landlord — Amount  claimed — 

Jurisdiction  of  court — Arts.  887,  888,  C.  C. 

See  PRACTICE,  34. 
LEASE. 

MINES  AND  MINERALS. 

Land  Owners. — Liabilities  and  rights  of,  adjoining.     ^ 

See  DAMAGES,  20. 

Larceny. 

See  CRIMINAL  APPEAL,  3. 

. — Cancellation  of — Rendering  of  account — Art.  J.9,  C,  C.P. 
L.C. 

8.  on  the  let  Angust,  1868,  transferred  to  appellants  (plaintiffs),  as  tmstees 
of  S.'s  creditors,  his  interest  in  an  unexpired  lease  he  had  of  a  certain  hotel  in 
Montreal,  known  as  the  Bonaventnre  building,  and  in  the  furniture.  On  the 
let  April,  1870,  A.  P.,  the  proprietor,  after  cancelling,  with  the  consent  of  all 
concerned,  the  several  leases  of  the  said  building  and  premises,  gave  a  lease 
direct  for  a  term  of  ten  years  to  one  G.,  at  96,000  a  year,  of  the  building,  and 
also  of  the  furniture  belonging  to  S.'s  creditors,  and  on  the  same  day  by  a 
notarial  deed,  "  agreement  and  accord,*'  A.  P.  promised  and  agreed  to  pay  to 
appellants,  as  trustees  of  S.'s  creditors,  whatever  he  would  receive  from  the 
tenant  beyond  ^6,000  a  year.  In  February,  1873,  the  premises  were  burned, 
with  a  large  proportion  of  the  furniture,  and  appellants  received  93,223  for 
insurance  on  fixtures  and  furniture,  and  9791,  being  the  proceeds  of  sale  of  the 
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Iialftnoe  of  the  fumitore  saved.  The  lease  with  G.  was  then  oanoelled,  and 
A.  P.,  after  expending  a  large  amount  to  repair  the  building,  leased  the 
premises  to  L.  P.  &  Ck>.  for  96,000  a  year  from  October,  1873.  Appellanta 
thereupon,  as  trustee's  of  8.*s  oreditors,  sued  respondents  representing  A.  P., 
and  called  upon  them  to  render  an  account  of  the  amount  received  from 
G.  and  L.  P.  A  Co.  above  15,000  a  year. 

The  Superior  Court  at  Montreal  held  that  the  appellants  were  entitled  to 
what  A.  P.  had  received  from  L.  P.  A  Co.  beyond  |5,000 ;  and  on  appeal  to  the 
Court  of  Queen's  Bench  (appeal  side)  this  judgment  was  reversed. 

Held*  1.  Affirming  the  judgment  of  the  Court  of  Queen's  Bench  (appeal 
side),  that  the  lease  to  G.  terminated  by  a  force  majeure^  and  that  the  obliga- 
tion of  A.  P.  to  pay  appellants  the  sum  of  11,000  out  of  the  said  rent  of  96,000^ 
ceased  with  the  said  lease. 

2.  That  the  fact  of  appellants  having  alleged  themselves  in  their  declara- 
tion to  be  the  **  duly  named  trustees  of  S.'s  creditors,'*  did  not  give  them  the 
right  to  bring  the  present  action  for  8.'s  creditors,  the  action,  if  any,  belonging 
to  the  individual  creditors  of  S.  under  Art.  19,  C.  C.  P.  L.  C. 

[But  ue  Pcrteotu  v.  Reynar^  18  App.  Cases  120.  See  also  AeeignmetU^  6^ 
and  Trtute  and  Tru$tee$t  15.] 

Browne  y.  PiBtonBeaiilt.— iii.  102. 

2.  Of  pew. 

See  PEWHOLDEB. 

3.  Liability  of  lessee  for  fire. 

See  LANDLORD  AKD  TENANT,  4. 

4.  Mining  lease,  application  for — Bight  of  entry — Conditions  pre- 

cedent— Conflicting  titles  to  land. 

See  MINES  AND  MINERALS. 

6.    Written    instrwment — Govistruction    of — Lease    or    license — 
Authority  to  work — S  Anne  c.  14,  s.  1, 

In  an  indenture  describing  the  parties  as  lessor  and  lessees  respectively 
the  granting  part  was  as  follows :  "  Doth  give,  grant,  demise  and  lease  unto 
the  said  (lessees)  the  exclusive  right,  liberty  and  privilege  of  entering  at  all 
times  for  and  during  the  term  of  ten  years  from  1st  January,  1879,  in  and 
upon  (describing  the  land)  and  with  agents,  labourers  and  teams  to  search  for, 
dig,  excavate,  mine  and  carry  away  the  iron  ores  in,  upon  and  under  said 
premises,  and  of  making  all  necessary  roads,  etc.,  also  the  right,  liberty  and 
privilege  to  erect  on  the  said  premises  the  buildings,  machinery  and  dwelling 
hoases  required  in  the  business  of  mining  and  shipping  the  said  iron  ores,  and 
to  deposit  on  said  premises  all  refuse  material  taken  out  in  mining  said  ores.**^ 
There  was  a  covenant  by  the  grantees  not  to  do  unnecessary  damage  and  a. 
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provision  for  taking  away  the  erections  made  and  for  the  nse  of  timber  on  the 
premises  and  snch  nse  of  the  sorface  as  might  be  needed.  The  grantees  agreed 
to  pay  twenty -five  cents  for  every  ton  of  ore  mined,  in  quarterly  payments  on 
certain  fixed  days,  and  it  was  provided  how  the  quantity  should  be  ascer- 
tained. It  was  also  agreed  that  the  royalty  should  not  be  less  than  a  certain 
sum  in  any  year.  The  grantees  also  agreed  to  pay  all  taxes  and  not  to  allow 
intoxicating  drinks  to  be  manufactured  on  the  premises  or  carry  on  any  busi- 
.ness  that  might  be  deemed  a  nuisance.  There  were  provisions  for  terminating 
the  lease  before  the  expiration  of  the  term  and  covenant  by  the  lessor  for  quiet 
enj -tyment.  In  an  interpleader  issue,  where  the  lessor  claimed  a  lien  on  the 
goods  of  the  lessees  for  a  year*s  rent  due  under  the  said  indenture  by  virtue  of 
8  Anne,  c.  14,  s.  1 : 

Heldy  per  Ritchie,  G.  J.,  and  Henry  and  Taschereau,  JJ.,  that  this  instru- 
ment was  not  a  lease  but  a  mere  license  to  the  grantee  to  mine  and  ship  the 
iron  ores,  and  the  grantor  had  no  lien  for  rent  under  the  statute.  Strong, 
Foumier  and  Owynne,  JJ.,  contra, 

Lyneh  y.  Seymour.— xv.  841. 

6.    Mining  l^ase — Covenants — Liability  to  pay  rent — Quantity 
and  quality  of  ore  found — Right  of  leasee  to  determine  lease. 

In  a  lease  of  mining  lands  the  reddendum  was  as  follows : — "  Yielding  and 
paying  therefor  unto  the  party  of  the  first  part  one  dollar  per  gross  ton  of 
twenty-two  hundred  and  forty  pounds  of  the  said  iron,  stone  or  ore  for  every 
ton  mined  and  raised  from  the  said  lands  and  mine,  payable  quarterly  on  the 
first  days  of  March,  June,  September  and  December  in  each  year." 

The  lease  contained,  also,  the  following  covenants  by  the  lessee : — "  The 
parties  of  the  second  part  for  themselves,  their  executors,  etc. ,  covenant  and 
agree  to  and  with  the  party  of  the  first  part,  her  heirs,  etc.,  that  they  will  dig 
up  and  mine  and  carry  away,  in  each  and  every  year  during  the  said  term,  a 
quantity  of  not  less  than  two  thousand  tons  of  such  stone  or  iron  ore  for  the 
first  year,  and  a  quantity  of  not  less  than  five  thousand  tons  a  year  in  every 
subsequeut  year  of  the  said  term,  and  that  they  will  pay  quarterly  the  sum  of 
one  dollar  per  ton  as  aforesaid  for  the  quantity  agreed  to  be  taken  during  each 
year  for  the  term  aforesaid.'*  '*  And  the  said  parties  of  the  second  part 
covenant  and  agree  to  and  with  the  party  of  the  first  part  that  they  will  pay 
the  said  quarterly  rent  or  royalty  in  each  year,  and  if  the  same  shall  then 
exceed  the  quantity  actually  taken,  such  excess  shall  be  applied  towards  pay- 
ment of  the  first  quarter  thereafter,  in  which  more  than  the  said  quantity 
shall  be  taken,  and  that  they  will  protect  such  openings  as  they  shall  make  so 
as  to  insure  the  same  against  accident,  and  will  indemnify  the  party  of  the 
first  part  in  the  event  of  the  same  happening  and  against  all  costs  of  prosecu- 
tion and  defence  thereof.** 

There  was  a  provision  that  the  lessor  should  be  at  liberty  to  terminate  the 
lease  in  case  of  non-payment  of  rent  for  a  certain  period,  and  if  the  iron  ore 
or  iron  stone  should  be  exhausted,  and  not  to  be  found  or  obtained  by  proper 
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and  tMMODftble  effort  in  paying  qnantiUes,  then  Ihe  iMiee  thoold  be  «l  libertj 
to  determine  the  leeee. 

Held,  elBrming  the  judgment  of  the  Court  below,  Bitchie,  C^.  end 
Foamier,  J,,  tliteenting,  that  thie  leeee  contained  en  ftbeolnte  ooTenent  by  the 
leeeee  to  pey  the  rent  in  any  event,  end  not  having  terminated  the  leaee  under 
the  above  proviso,  he  wee  not  relieved  from  each  payment  in  coneeqnenee  of 
ore  not  being  f oond  in  paying  qoantitiee. 

Palmer  t.  Wallbridge.— xv.  SSa 

7.  Covenant — Care  of  premises — ^Accident  by  fire — Liability  of 

lessee. 

See  LANDLORD  AND  TENANT,  6. 

8.  Of  mining  rights — Option  of  locating — Estoppel. 

See  ESTOPPEL,  13. 

9.  C!on8truction  of — Eviction — Entry  by  lessor  to  repair — ^Intent 

— Suspension  of  rent. 

See  LANDLORD  AND  TENANT,  7. 

10.  Creation  of  tenancy  by  mortgage — Demise  clause— Construction 

of — Rent  reserved — Intention  to  create  tenancy. 

See  MORTGAGE,  28. 

11.  Verbal — Expiration  of — Notice  to  quit — Possession  by  sub- 

tenant after  expiry  of  original  lease. 

See  LANDLORD  AND  TENANT.  9. 

12.  Lessor  and  lessee — Covenant  for  renewal — Option  of  lessor — 

Second  term — Possession  by  lessee  after  expiration  of  term — 
Effect  of — Specific  performance. 

See  LANDLORD  AND  TENANT,  10. 

18.  Lessor  and  lessee — Art,  1613, 16H,  1618,  0.  C. — Disturbance  of 
lessee's  xise — Claim  for  reduction  of  rent — Trespass — Trovhle 
de  droit. 

By  agreement  between  the  G.  N.  W.  Telegraph  Go.  and  the  M.  Telegraph 
Co.,  the  G.  N.  W.  Telegraph  Co.  undertook  for  a  period  of  97  years,  from  the 
Ist  July,  1881,  to  work,  manage  and  operate  the  system  of  telegraph  lines 
owned  and  operated  hy  the  M.  Telegraph  Co.,  including  telegraph  lines  erected 
along  the  8outh  Eastern  Ry.  and  other  railways,  and  to  pay  the  M.  Telegraph 
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Co.  quarterly  daring  the  arrangement  a  Bum  equal  to  the  dividend  at  8  p.  c. 
upon  the  capital  of  the  M.  Telegraph  Go.  (1^2,000,000),  with  the  further  yearly 
sum  of  ^,000  to  meet  office  expenses. 

The  G.  N.  W.  Telegraph  Go.  by  their  action  averred  that  they  had  been 
troubled  in  their  enjoyment  of  the  system  of  telegraph  lines  by  the  C.  P.  R. 
By.  Go.  which  had  constructed  and  were  operating  lines  of  telegraph  along 
the  South  Eastern  and  other  railways  in  contravention  of  the  agreements 
made  by  such  railways  with  the  M.  Telegraph  Go.  The  G.  N.  W.  Telegraph 
Go.  therefore  claimed  a  reduction  of  rent  and  damages  under  the  lessor's  and 
lessee's  articles  of  the  code  of  G.  P.  and  Art.  1612,  and  following  of  the  Civil 
Code. 

Held,  affirming  the  judgment  of  the  Superior  Court  for  L.  G.  and  the 
Court  of  Q.  B.  for  L.  G.  (appeal  side),  and  adopting  the  reasons  for  judgment 
of  Wurtele,  J.,  of  the  Superior  Court  (M.  L.  B.,  6  S.  C,  94),  that  the  alleged 
interference  by  the  C.  P.  By.  Co.  was  a  mere  trespass  which  did  not  constitute 
a  trouble  de  droit  and  did  not  authorize  an  action  for  a  reduction  of  rent  under 
Arts  1616  &  1618,  C.  G. 

Held)  also,  per  Strong,  Fournier,  Taschereau  and  Patterson,  JJ.,  adopting 
the  view  of  the  merits  taken  by  Dorion,  C.J.,  in  the  Q.  6.  (M.  L.  B.  6  Q.  B.  258), 
that  the  G.  N.  W.  Telegraph  Co.  by  the  agreement  having  assumed  all  risk  of 
diminished  income  in  the  working  of  the  telegraph  lines  transferred  to  them 
and  having  entered  into  the  agreement  after  the  C.  P.  By.  Co.  had  obtained 
authority  from  Parliament  to  establish  telegraph  lines  for  the  transmission  of 
messages  for  the  public,  the  action  should  be  dismissed. 

The  Great  North  Western  Telegraph  Go.  y.  The  Montreal  Telegraph 
Gompany.  *  — zx.  170. 

14.  Action  to  recover  possession — Amount  claimed — Jurisdiction  of 

court— Arts.  887,  888,  C.  C. 

See  PBACTICE,  34. 

15.  Toll  Company — Lease  of  tolls — Collector — Liability  of  company 

for  negligence. 

See  NEGLIGENCE,  37. 

Legatee — Universal — Particular — Liability. 

See  WILL,  8. 

Legislature — British  North  America  Act,  1867,  s-s.  14  of  a.  92. 

Held,  that  the  exclusive  power  of  legislation  given  to  Provincial  Legis- 
latures hy  s-s.  14  of  s.  92,  B.  N.  A.  Act,  over  procedure  in  civil  matters,  means 
procedure  in  civil  matters  within  the  powers  of  the  Provincial  Legislatures. 

Yalin  Y.  Langlois.— iii.  1. 
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2.  Licenses — Powers  of  Dominion  and  Provincial  Legislatures 

to  impose — Sale  of  liquor  37  V.  c.  3:2  (0.) — British  North 
America  Act,  1867,  ss,  91,  92, — Brewer,  ttxvde  of. 

8.,  after  the  passing  of  the  Aot  87  V.  o.  82  (O.),  intituled :  *'  An  Act  to 
amend  and  consolidate  the  Law  for  the  Sale  of  Fermented  or  Spiritnoas 
Liquors,"  then  being  a  brewer  licensed  by  the  Government  of  Canada  under 
81  y.  c.  8  (D.),  for  thb  manufacture  of  fermented,  spirituous  and  other  liquors, 
did  manufacture  large  quantities  of  beer,  and  did  sell  by  wholesale,  for  con- 
sumption within  the  Province  of  Ontario,  a  large  quantity  of  said  fermented 
liquors  so  manufactured  by  him,  without  first  obtaining  a  license  as  required 
by  the  said  Act  of  the  Legislature  Assembly  of  Ontario.  The  Attorney* 
General  thereupon  filed  an  information  for  penalties  against  S.  On  demurrer 
to  the  information  the  special  matter  for  argument  was  that  the  Legislature 
of  the  Province  of  Ontario  had  no  power  to  pass  the  statute  under  which  the 
penalties  were  sought  to  be  recovered,  or  to  require  brewers  to  take  out  any 
lioenae  whatever  for  selling  fermented  or  malt  liquors  by  wholesale,  as  stated 
in  the  information. 

Held,  on  appeal,  that  the  Act  of  the  Provincial  Legislature  of  Ontario,  37 
V.  c.  82,  is  not  within  the  legislative  capacity  of  that  Legislature. 

2.  That  the  power  to  tax  and  regulate  the  trade  of  a  brewer,  being  a 
restraint  and  regulation  of  trade  and  commerce,  falls  within  the  class  of 
subjects  reserved  by  the  91st  s.  of  the  British  North  America  Act  for  the 
exclusive  legislative  authority  of  the  Parliament  of  Canada;  and  that  the 
license  imposed  was  a  restraint  and  regulation  of  trade  and  commerce  and  not 
the  exercise  of  a  police  power. 

8.  That  the  right  conferred  on  the  Ontario  Legislature  by  s-s.  9,  s.  92  of 
the  said  Act,  to  deal  exclusively  with  shop,  saloon,  tavern,  auctioneer  and 
"  other  licenses,"  does  not  extend  to  licenses  on  brewers  or  **  other  licenses  ** 
which  are  not  of  a  local  or  municipal  character.  Regina  v.  Taylor,  86  U.  C. 
Q.  B.  218,  overruled,  Ritchie  and  Strong,  JJ.,  dissenting. 

8eY6Fii  Y.  The  Queen. — ii.  70. 

3.  License  tax  on  merchants,  traders,  etc. — Power  to  impose — 33 

v..  c.  4  (N.B.). 

See  LICENSE,  1. 

*4.  Queens  counsel,  no  poiver  to  appoint— 37  V,  c,  20  &  21  (N. S.), 
ultra  vires — Letters  patent  of  precedence,  not  retrospective 
in  their  effect — Great  Seal  of  the  Province  of  Nova  Scotia 
— 40  V,  c.  3  (D.) — Appeal — Jurisdiction. 

By  87  V.  c.  20  (N.S.),  1874,  the  Lieutenant-Governor  of  the  Province  of 
Nova  Scotia  was  authorized  to  appoint  provincial  officers  under  the  name  of 
Her  Majesty's  Counsel  learned  in  the  law  for  the  Province.    By  87  V.  c.  21 
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(N.S.)f  1874,  the  Lieatenant-Govemor  was  authorized  to  graut  to  any  member 
of  the  bar  a  patent  of  precedence  in  the  courts  of  the  Province  of  Nova  Scotia. 
R.,  the  respondent,  was  appointed  by  the  Governor  General  on  the  27th 
December,  1872,  under  the  great  seal  of  Canada,  a  Queen's  Counsel,  and  by 
the  uniform  practice  of  the  court  he  had  precedence  over  all  members  of  the 
bar  not  holding  patents  prior  to  his  own.  By  letters  patent,  dated  26th  May, 
1876,  under  the  great  seal  of  the  Province,  and  signed  bv  the  Lieutenant- 
Governor  and  Provincial  Secretary,  several  members  of  the  bar  were 
appointed  Queen's  Counsel  for  Nova  Scotia,  and  precedence  was  granted  to 
them,  as  well  as  to  other  Queen's  Counsel  appointed  by  the  Governor  General 
after  the  Ist  of  July,  1867.  A  list  of  Queen's  Counsel  to  whom  precedence 
had  been  thus  given  by  the  Lieutenant-Governor,  was  published  in  the  Royal 
Gazette  of  the  27th  May,  1876,  and  the  name  of  B.,  the  respondent,  was 
included  in  the  list,  but  it  gave  precedence  and  pre-audience  before  him  to 
several  persons,  including  appellants,  who  did  not  enjoy  it  before.  Upon  affi- 
davits disclosing  the  above  and  other  facts,  and  on  producing  the  original 
commission  and  letters  patents,  B.,  on  the  Brd  January,  1877,  obtained  a  rule 
nisi  to  grant  him  rank  and  precedence  over  all  Queen's  Counsel  appointed  in 
and  for  the  Province  of  Nova  Scotia  since  the  26th  December,  1872,  and  to  set 
aside,  so  far  as  they  affected  B.'s  precedence,  the  letters  patent,  dated  the 
26th  May,  1876.  This  rule  was  made  absolute  by  the  Supreme  Court  of 
Nova  Scotia  on  the  26th  March,  1877,  and  the  decision  of  that  court  was  in 
substance  as  follows  :->l.  That  the  letters  patent  of  precedence,  issued  by 
the  Lieutenant-Governor  of  Nova  Scotia,  were  not  issued  under  the  great 
seal  of  the  Province  of  Nova  Scotia ;  2.  That  87  V.  c.  20,  21,  of  the  Acts 
of  Nova  Scotia,  were  not  ultra  vires;  3.  That  s.  2,  c.  21,  87  V.,  was  not 
retrospective  in  its  effect,  and  that  the  letters  patent  of  the  26th  May, 
1876,  issued  under  that  Act  could  not  affect  the  precedence  of  the  respon- 
dent. 

On  the  argumeilt  in  appeal  before  the  Supreme  Court  of  Canada  the 
question  of  the  validity  of  the  great  seal  of  the  Province  of  Nova  Scotia 
was  declared  to  have  been  settled  by  legislation,  40  V.  c.  8  (D.)  and  40  V.  c.  2 

(N.  S.). 

A  preliminary  objection  was  raised  to  the  jurisdiction  of  the  court  to  hear 
the  appeal. 

Held,  1.  That  the  judgment  of  the  court  below  was  one  from  which  an 
appeal  would  lie  to  the  Supreme  Court  of  Canada;  (Foumier,  J.,  dissenting.) 

2.  Per  Strong,  Foumier  and  Taschereau,  JJ.,— That  c.  21,  87  V.  (N.Q.), 
has  not  a  retrospective  effect,  and  that  the  letters  patent  issued  under  the 
authority  of  that  Act  could  not  affect  the  precedence  of  the  Queen's  counsel 
appointed  by  the  Crown. 

3.  Per  Henry,  Taschereau  and  Gwynne,  JJ.— That  the  British  North 
America  Act  has  not  invested  the  Legislatures  of  the  Provinces  with  any  con- 
trol over  the  appointment  of  Queen's  counsel,  and  as  Her  Majesty  forms  no 
part  of  the  Provincial  Legislatures  as  she  does  of  the  Dominion  Parliament, 
no  Act  of  any  such  Local  Legislature  can  in  any  manner  impair  or  affect  her 
prerogative  right  to  appoint  Queen's  counsel  in  Canada  directly,  or  through 
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Her  representative  the  Governor  General,  or  vest  such  prerogative  right  in  the 
Lieutenant-Governors  of  the  Provinces ;  and  that  87  V.c.  20  <&  21,  (N.S.)*  ^^ 
ultra  virei  and  void. 

4.  Per  Strong  and  Foumier,  J  J. — That  as  this  court  ought  never,  except 
in  cases  when  such  adjudication  is  indispensable  to  the  decision  of  a  cause,  to 
pronounce  upon  the  constitutional  power  of  a  Legislature  to  pass  a  statute, 
there  was  no  necessity  in  this  case  to  express  an  opinion  upon  the  validity  of 
the  Acts  in  question. 

Lenoir  t.  Ritchie.— iii.  575. 

6.  Insurance — Jurisdiction  of  Local  Legislature  over  siibject-nftat' 
ter  of  insurance — British  North  America  Act,  1867,  ss,  91 
&  92 — Statutory  conditions — R.  8.  0.  c.  162 — What  condi- 
tions applicable  when  statutory  conditions  not  printed  on 
the  policy, . 

The  Citizens'  Insurance  Company,  a  Canadian  company,  incorporated  by 
an  Act  of  the  Parliament  of  Canada,  since  the  passing  of  B.  S.  O.  c.  162,  issued, 
in  favour  of  P.,  a  policy  against  fire  which  had  not  endorsed  upon  it  the  statu- 
tory conditions  (B.  8. 0.  c.  162),  but  had  conditions  of  its  own,  which  were  not 
printed  as  variations  in  the  mode  indicated  by  the  Act.  The  Queen  Insurance 
Company,  an  English  company,  carrying  on  business  under  an  Imperial  Act, 
issued  in  favour  of  P.,  after  the  passing  of  B.  8.  O.  c.  162,  an  interim  receipt 
for  insurance  against  fire,  subject  to  the  conditions  of  the  company.  The 
Western  Assurance  Company,  a  Canadian  company,  incorporated  by  the  Par- 
liament of  Canada  before  Confederation,  issued  a  policy  of  insurance  against 
fire  in  favour  of  J.,  the  conditions  of  the  policy,  which  were  different  from 
those  contained  in  B.  8.  O.  c.  162,  not  being  added  in  the  manner  required  by 
the  statute.  The  three  companies  were  authorized  to  do  fire  insurance  busi- 
ness throughout  Canada  by  virtue  of  a  license  granted  to  them  by  the  Minister 
of  Finance,  under  the  Acts  of  the  Dominion  of  Canada  relating  to  fire  insur- 
ance companies.  The  properties  insured  by  these  companies  were  all  situated 
within  the  Province  of  Ontario,  and  being  subsequently  destroyed  by  fire, 
actions  were  brought  against  the  companies.  The  Supreme  Court  oi  Canada, 
after  hearing  the  arguments  in  the  three  cases,  delivered  but  one  judgment. 

Held,  that  "  The  Fire  Insurance  Act,"  B.  8.  O.  c.  162,  was  not  vltra  viret 
and  is  applicable  to  insurance  companies  (whether  foreign  or  incorporated  by 
the  Dominion)  licensed  to  carry  on  insurance  business  throughout  Canada,  and 
taking  risks  on  property  situate  within  the  Province  of  Ontario. 

2.  That  the  legislation  in  question,  prescribing  conditions  incidental  to 
insurance  contracts,  passed  in  Ontario,  relating  to  property  situate  in  Ontario, 
was  not  a  regulation  of  trade  and  commerce  within  the  meaning  of  these  words 
in  s-8.  2,  6.  91,  B.  N,  A.  Act. 

3.  That  an  insurer  in  Ontario  who  has  not  complied  with  the  law  in 
question,  and  has  not  printed  on  his  policy  or  contract  of  insurance  the  statu- 
tory conditions  in  the  manner  indicated  in  the  statute,  cannot  set  up  against 
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the  insured  his  own  oonditions  cAr  the  statutory  conditions,  the  insured  alone, 
in  such  a  case,  is  entitled  to  avail  himself  of  any  statutory  condition. 
(Tasohereau  and  Gwynne,  JJ.,  dissentipg.) 

Per  Taschereau  and  Gwynne,  JJ. — That  the  power  to  legislate  upon  the 
subject-matter  of  insurance  is  vested  exclusively  in  the  Dominion  Parliament 
by  virtue  of  its  power  to  pass  laws  for  the  regulation  of  trade  and  commerce 
under  the  9lBt  section  of  the  B.  N.  A.  Act. 

[On  appeal  to  the  Privy  Council,  the  judgment  of  the  Supreme  Court  re- 
specting the  validity  of  the  provincial  statute  was  affirmed ;  the  judgment  of 
the  Supreme  Court  on  the  merits  was  rJBversed :  7  App.  Cases,  96.] 

The  Citizens',  etc.,  Ins.  Co.  y.  ParBons.— iv.  215. 


6.  Escheat — The  Escheat  Act,  K  8.  0.  c.  94>  vltra  vires — JS.  N,  A. 
Act,  S8.  91, 92, 102  &  109. 

On  an  information  filed  by  the  Attorney-General  of  Ontario,  for  the  pur- 
pose of  obtaining  possession  of  land  in  the  city  of  Toronto,  which  was  the 
property  of  one  Andrew  Mercer,  who  died  intestate  and  without  leaving  any 
heirs  or  next  of  kin,  on  the  ground  that  it  had  escheated  to  the  Crown  for  the 
benefit  of  the  Province,  and  to  which  information  A.  M.,  the  appellant,  demur- 
red for  want  of  equity,  the  Court  of  Chancery  held,  overruling  the  demurrer, 
that  the  Escheat  Act,  c.  91.  B.  S.  O.  was  not  uUra  vires,  and  that  the  escheated 
property  in  question  accrued  to  theljenefit  of  the  Province  of  Ontario.  From 
this  decision  A.  F.  appealed  to  the  Court  of  Appeal  for  Ontario,  and  that 
court  affirmed  the  order  overruling  the  said  demurrer  and  dismissed  the  appeal 
with  costs.  On  an  appeal  to  the  Supreme  Court  the  parties  agreed  that  the 
appeal  should  be  limited  to  the  broad  question,  as  to  whether  the  Government 
of  Canada  or  the  Province  is  entitled  to  estates  escheated  to  the  Crown  for 
want  of  heirs. 

Held,  Bitchie,  C.J.  and  Strong,  J.,  dissenting,  that  the  Province  of  Ontario 
does  not  represent  Her  Majesty  in  matt-ers  of  escheat  in  said  Province,  and 
therefore  the  Attorney-General  for  Ontario  could  not  appropriate  the  property 
escheated  to  the  Crown  in  this  case  for  the  purposes  of  the  Province,  and  that 
the  Escheat  Act,  c.  94,  B.  S.  O.  was  ultra  vires. 

Per  Foumier,  Taschereau  and  Gwynne,  J  J. — That  any  revenue  derived 
from  escheats  is  by  s.  102  of  the  B.  N.  A.  Act  placed  under  the  control  of  the 
Parliament  of  Canada  as  part  of  the  Consolidated  Bevenue  Fund  of  Canada, 
and  no  other  part  of  the  Act  exempts  it  from  that  disposition. 

[On  appeal  to  the  Privy  Council  the  judgment  of  the  Supreme  Court  was 
reversed :  8  App.  Cases,  767.] 

Mepcev  y.  The  Attorney-General  for  Ontario.—v.  5B8. 
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7.  Taxation — Constitxdional  law — Tax  vj^on  filings  in  court — In- 
direct tax — Jurisdiction  of  Provincial  Legislature — iS  & 
U  V'  c.  9,  8.  9,  (Q.), 

By  the  Quebec  Act,  48  A  44  V.  o.  9,  8.  9,  it  is  enacted  that  **  A  duty  of  ten 
cents  shall  be  imposed,  levied  and  collected  on  each  promissory  note,  receipt, 
bill  of  particulars  and  exhibit  whatsoever,  produced  and  filed  before  the 
Superior  Court,  the  Circuit  Court,  or  the  Magistrates'  Court,  such  duties  pay- 
able in  stamps.*'  The  Act  is  declared  to  be  an  amendmidnt  and  extension  of 
the  Act  27  <&  28  y.  o.  5,  *'  An  Act  for  the  Collection  by  Means  of  Stamps,  of 
Office  Dues  and  Duties,  ps^able  to  the  Crown  upon  Law  Proceedings  and  Regis- 
trations." By  s.  S,  s-B.  2.  the  duties  levied  are  to  be  "  deemed  to  be  payable  to 
the  Crown."  The  appellant  obtained  a  rule  ttiH  against  the  prothonotaries  of 
the  Superior  Court  at  Montreal  for  contempt  in  refusing  to  receive  and  file  an 
exhibit  unaccompanied  by  a  stamp,  as  required  by  the  Act.  Upon  the  return 
of  the  rule  the  Attorney-General  for  the  Province  obtained  leave  to  intervene 
and  show  cause. 

Held,  reversing  the  judgment  of  the  Court  of  Queen's  Bench  for  Lower 
Canada,  (appeal  side)  Strong  and  Tasohereau,  JJ.,  dissenting,  that  the  Act  im- 
posing the  tax  in  question  was  uUra  virei,  the  tax  being  an  indirect  tax  and  the 
proceeds  to  form  part  of  the  Consolidated  Revenue  Fund  of  the  Province  for 
general  purposes. 

Per  Strong  and  Taschereau,  JJ.,  dissenting.^— Although  the  duty  is  an  in- 
direct tax,  yet,  under  ss.  65, 126  &  129  of  the  B.  N.  A.  Act,  the  Provincial 
Legislature  had  power  to  impose  it. 

Reed  y.  MouBseau.— viii.  408. 

[On  appeal  to  the  Privy  Council,  the  judgment  of  the  Supreme  Court  was 
affirmed.    See  Attomey-Oeneralof  Quebec  v.  Reed,  10  App.  Cases,  141.] 


8.  Provincial — Powers  of — OhstriLctions  in  tidal  and  navigable 
rivers— 45  V.  c.  100,  (K  A),  ultra  vires— B.  N.  A,  Act,  1867, 
8,9L 

Professing  to  act  under  the  powers  contained  in  their  Act  of  incorpora- 
tion, 45  Y.  c.  100,  (N.  B.),  the  Q.  R.  B.  (!o.*  erected  booms  and  piers  in  the 
Queddy  River  which  impeded  navigation — the  loetu  being  in  that  part  of  the 
river  which  is  tidal  and  navigable. 

Held,  that  the  Provincial  Legislature  might  incorporate  a  boom  company, 
but  could  not  give  it  power  to  obstruct  a  tidal  navigable  river,  and  therefore 
the  Act  45  Y.  c.  100,  (N.  B.),  so  far  as  it  authorized  the  acts  done-  by  the  com- 
pany in  erecting  booms  and  other  works  in  the  Queddy  River  obstructing  its 
navigation,  was  ultra  viret  ot  the  New  Brunswick  Legislature. 

Queddy  RiYer  Driving  Boom  Go.  y.  DaYidson.— x.  222. 


479 

Legislature — Continued. 

9.  Nova  Scotia — Legislative  Assembly  of — Power  of  2>unishing  for 

contempt — Removal  of  a  Member  from  his  seat  by  Sergeant- 
ai'Arms — Action  of  trespass  for  assault  against  Speaker 
and  Members — DaTnages. 

W.,  a  member  of  the  Honse  of  Assembly  of  the  Province  of  Nova  Scotia, 
on  the  16th  of  April,  1874,  charged  the  then  Provincial  Secretary,  without 
being  called  to  order  for  doing  so,  with  having  falsified  a  record.  The  charge 
was  sabseqaently  investigated  by  a  committee  of  the  House,  who  reported  that 
it  was  unfounded.  Two  days  after  the  House  resolved,  that,  in  preferring  the 
charge  without  sufficient  evidence  to  sustain  it.  W.  was  guilty  of  a  breach  of 
privilege.  On  the  30th  April,  W.  was  ordered  to  make  an  apology  dictated  by 
the  house,  and,  having  refused  to  do  so,  was  declared,  by  another  resolution, 
guilty  of  a  contempt  of  the  House,  and  requested  forthwith  to  withdraw  until 
such  apology  should  be  made.  W.  declined  to  withdraw,  and  thereupon  ano- 
ther resolution  was  passed  ordering  the  removal  of  the  said  W.  from  the  House 
by  the  Sergeant-at-Arms,  who,  with  his  assistant,  enforced  such  order  and  re- 
moved W.  W.  brought  an  action  of  trespass  for  assault  against  the  Speaker 
and  certain  members  of  the  House,  and  obtained  a  verdict  of  $500  damages. 

Held,  on  appeal,  affirming  the  judgment  of  the  Supreme  Court  of  Nova 
'  Scotia,  that  the  Legislative  Assembly  of  the  Province  of  Nova  Scotia  has,  in 
the  absence  of  express  grant,  no  power  to  remove  one  of  its  members  for  con- 
tempt, unless  he  is  actually  obstructing  the  business  of  the  House ;  and  W. 
having  been  removed  from  his  seat,  not  because  he  was  obstructing  the  busi- 
ness of  the  House,  but  because  he  would  not  repeat  the  apology  required,  the 
defendants  were  liable.  Kielley  v.  Carson,  4  Moore  P.  C.  C.  63,  and  DoyU  v. 
Falconer,  L.  B.  1  P.  G.  App.  328,  commented  on  and  followed. 

Landera  y.  Woodworth.— ii.  158. 

10.  Police  regulations — 4^  &  43  V,c.  4,  s,  1  (Q).,  construction  of — 

ProhiMtiony  writ  of — Sale  of  liquors. 

Under  the  authority  of  the  Act  of  the  Legislature  of  Quebec,  42  A  43  V. 
c.  4,  8.  1,  a  penal  suit  was,  on  the  20th  of  January,  1880,  instituted  against  P. 
in  the  name  of  the  corporation  of  Q.,  before  the  Beoorder*8  Court  of  the  city 
of  Q.,  alleging  that  *'  on  Sunday,  the  18th  day  of  January,  1880,  the  said 
defendant  has  not  closed,  during  the  whole  of  the  day,  the  house  or  building  in 
which  he,  the  said  defendant,  sells,  causes  to  be  sold,  or  allows  to  be  sold, 
spirituous  liquors  by  retail,  in  quantity  less  than  three  half  pints  at  a  time, 
the  said  house  or  building  situate,  etc."  P.  was  convicted.  A  writ  of  prohi- 
bition, to  have  the  conviction  revised  by  the  Superior  Court,  was  subsequently 
issued,  and  upon  the  merits  was  set  aside  and  quashed. 

Held,  |)«r  Ritchie,  C.J.,and  Strong  and  Foumier,  J  J. — That  the  provisions 
of  the  Provincial  Statute,  42  &  48  V.  c.  4,  ordering  houses  in  which  spirituous 
liquors,  etc.,  are  sold,  to  be  closed  on  Sundays,  and  every  day  between  eleven 
o*olook  of  the  night  until  five  of  the  clock  of  the  morning,  are  police  regula- 
tions, within  the  power  of  the  Legislature  of  the  Province  of  Quebec,  and  as 
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the  complaint  was  olearly  within  the  Act,  the  recorder  ooald  not  be  interfered 
with  on  prohibition. 

Per  Henry,  TaBoherean  and  Gwynne,  J  J. — ^That  the  penalty  imposed  upon 
P.  by  the  recorder  was  not  authorized  by  the  statute,  even  if  such  statute  was 
intra  vires  of  the  Provincial  Legislature,  and  that  the  prohibition  was  therefore 
rightly  granted. 

The  court  being  equally  divided,  the  appeal  was  dismissed  without  costs. 

PonliB  Y.  The  Corporation  of  Quebeo— ix.  185. 

11.  Ontario  Judicature  Act,  1881,  s.  43 — Constitutionality  of. 

See  JUKISDICTION,  25  A  72. 

12.  Provincial  Legialaturea — Power  to  legislate  respecting  pro- 

cedure atid  residence  of  judges — B.  K.  A.  Act,  s.  92,  s-s,  H 
— Delegation  of  power  to  Li&utenant'OoverTwr  in  Council 
"  Judicial  District  Act,  1879"  (B.C.) — *•  Better  Administra- 
tion of  Justice  Act,  1878"  42  V.  c.  20  (B.C.) — Act  to  amend 
same  43  V,  c.  12  (B.C.) 

The  case  respecting  the  status  of  the  Supreme  Court  of  British  Columbia, 
and  the  power  of  the  Legislature  of  the  Province  to  legislate  in  regard  to 
procedure  in  that  court,  and  the  residences  of  the  judges  thereof  referred  to 
the  Supreme  Court  of  Canada  for  hearing  and  consideration  by  His  Excel- 
lency the  Gtovemor  General  in  Council  under  the  provisions  of  section  52  of 
the  Supreme  and  Exchequer  Court  Act  by  Order  in  Council  bearing  date  the 
15th  day  of  May,  1888. 

let  Question :  Is  the  Supreme  Court  of  British  Columbia  a  provincial 
court  within  the  meaning  of  the  14th  sub-section  of  section  92  of  the  British 
North  America  Act  ? 

Opinion :  The  Supreme  Court  of  British  Columbia  is  a  provincial  court 
within  the  meaning  of  the  14th  sub-section  of  section  92  of  the  British  North 
America  Act. 

2nd  Question :  Has  the  Legislature  of  the  Province  exclusive  legislative 
authority  over  the  procedure  in  all  civil  matters  in  the  Supreme  Court  of  the 
Province  ?    If  not,  to  what  extent  has  it  such  authority  ? 

Opinion:  The  Legislature  of  the  Province  has  exclusive  legislative 
authority  over  the  procedure  in  all  civil  matters  in  the  Supreme  Court  of  the 
Province  which  come  within  the  legislative  jurisdiction  of  the  Provincial 
Legislature. 

3rd  Question:  If  that  Legislature  can  make  rules  to  govern  the  pro- 
cedure of  that  court,  can  it  delegate  this  power  to  the  Lieutenant-Governor  in 
Council  ? 

Opinion :  The  Legislature  can  make  rules  to  govern  the  procedure  of  that 
court  in  all  such  matters  as  limited  by  the  preceding  answer,  and  can  delegate 
this  power  to  the  Lieutenant-Governor  in  Council. 
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4th  Qaestion:  Is  the  **Jadioial  Distriot  Act,  1979,"  British  Columbia, 
within  the  powers  of  the  Legislature  of  that  Province  ?  If  so,  does  it  apply 
to  judges  appointed  before  that  Act  came  into  force  ? 

Opinion :  '*  The  Judicial  District  Act,  1879,"  is  within  the  powers  of  the 
Legislature  of  that  Province  and  does  apply  to  judges  appointed  before  that 
Act  came  into  force. 

5th  Question :  Are  the  following  Acts  passed  by  the  Legislature  of 
British  Columbia,  namely,  the  '*  Better  Administration  of  Justice  Act,  1878," 
42  V.  c.  20,  1878 ;  42  V.  c.  12,  1879,  "  An  Act  to  amend  the  Practice  and 
Procedure  of  the  Supreme  Court  of  British  Columbia,  and  for  other  purposes 
relating  to  the  Administration  of  Justice;"  44  V.  c.  1,  "An  Act  to  carry 
out  the  objects  of  ths  '  Better  Administration  of  Justice  Act,  1878,'  and 
'  The  Judicial  District  Act,  1879,*  "  so  far  as  they  relate  to  procedure  in  the 
Supreme  Court  of  British  Columbia  within  the  legislative  authority  of  the 
Legislature  of  the  Province  ? 

Opinion:  So  far  as  they  relate  to  procedure  in  the  Supreme  Court  of 
British  Columbia,  they  are  within  the  legislative  authority  of  the  Legislature 
of  British  Columbia. 

Bewell  T.  B.  Columbia  Towing  Co.,  '<  The  Thrasher  Case."— 18th  June,  1883. 

13.  Powers  of  Local  Legislatv/rea — RegvIcUion  of  the  aaZe  of  liquor 

— Licemae  fees — British  North  America  Act,  1867,  s.  91 — 
U  V,  c.  3,  {Q.ySS  r.  c.  76,  (Q.)— Intra  vi/res— By-law— 
MaTvdamus, 

Held,  The  Quebec  License  Act,  41  V.  c.  3,  is  intra  vire$  of  the  Legislature 
of  the  Province  of  Quebec.    {Hodge  v.  The  Queens  9  App.  Cas.  117,  followed.) 

As  this  Act  does  not  interfere  with  the  existing  rights  and  powers  of 
incorporated  cities,  a  by-law  passed  by  the  corporation  of  the  city  of  Three 
Bivers,  on  the  3rd  April,  1877,  in  virtue  of  its  charter,  20  V.  c.  129,  and 
88  V.  c.  76,  imposing  a  license  fee  of  9200  on  the  sale  of  intoxicating  liquors, 
is  within  the  powers  of  the  said  corporation. 

Suite  T.  Corporation  of  Three  RiverB.— xi.  25. 

14.  Licensed  brewers — Quebec  License  Act — il    V.  c.  3  (P.Q.) — 

Constitutionality  of — 43  V,  c.  19  (D). 

The  inspector  of  licenses  for  the  revenue  district  of  Montreal  charged  R., 
a  drayman  in  the  employ  of  J.  H.  B.  M.  &  Bros.,  duly  licensed  brewers  under 
the  Dominion  Statute,  43  Y.  c.  19,  before  the  court  of  Special  Sessions  of  the 
Peace  at  Montreal,  with  having  sold  beer  outside  the  business  premises  of 
J.  H.  B.  M.  &  Bros.,  but  within  the  said  revenue  district  in  contravention  of 
the  Quebec  License  Act,  1878,  and  its  amendments,  and  asked  a  condemnation 
of  995  and  costs  against  R.  for  said  offence.  Thereupon  J.  H.  R.  M.  &  Bro3. 
and  R.,  claiming  inter  aUa  that  being  licensed  brewers  under  the  Dominion 
Statute,  they  had  a  right  of  selling  beer  by  and  through  their  employees  and 
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drajrxDen  without  %  provinoud  license,  and  that  41  V.  o.  8  (P.Q.)«  &Qd  its 
amendments  were  ultra  vitti,  and  if  constitational  did  not  authorize  the  com- 
plaint against  B.,  caused  a  writ  of  prohibition  to  be  issued  out  of  the  Superior 
Court  enjoining  the  Court  of  Special  Sessions  of  the  Peace  from  further  pro- 
ceeding with  the  complaint  against  R. 

Held,  per  Ritchie,  C.J.,  and  Strong,  Fonmier  and  Henry,  J  J.,  that  the 
Quebec  License  Act  and  its  amendments  were  intra  vire$,  and  that  the  court  of 
Special  Sessions  of  the  Peace  of  Montreal  having  jurisdiction  to  try  the  alleged 
offence  and  being  the  proper  tribunal  to  decide  the  questions  of  fact  aud  law 
involved,  a  writ  of  prohibition  did  not  lie. 

*        P$r  Taschereau  and  Gwynne,  JJ.,  that  the  case  waa  one  which  it  was 
proper  for  the  Superior  Court  to  deal  with  by  proceedings  on  prohibition. 

Per  Gwynne,  J. — The  Quebec  License  Act  of  1878  imposes  no  obligation 
upon  brewers  to  take  out  a  provincial  license  to  enable  them  to  sell  their  beer, 
and  therefore  the  Court  of  Special  Sessions  of  the  Peace  had  no  jurisdiction 
and  prohibition  should  issue  absolutely. 

Molson  V.  Lambe. — xv.  253. 

See  LEGISLATURE.  10  &  18. 

15.  39  V.  c.  62  {P.Q.) — Constitutionality  of — By-law —  Ultra  vires 
— Taxation  of  ferry  boats — Jurisdiction  of  Harbour  Com- 
TTiissioners — Injunction, 

By  89  y.  c.  52,  s.  1,  s-s.  3,  the  city  of  Montreal  is  authorized  to  impose  an 
annual  tax  on  *'  ferrymen  or  steamboat  ferries ; "  under  the  authority  of  the 
said  statute  the  corporation  of  the  city  of  Montreal  passed  a  by-law  imposing 
an  annual  tax  of  9200  on  the  proprietor  or  proprietors  of  each  and  every 
steamboat  ferry  conveying  to  Montreal  for  hire  travellers  from  any  place  not 
more  than  nine  mile  distance  from  the  same,  and  obtained  from  the  Recorder's 
Court  for  the  city  of  Montreal  a  warrant  of  distress  to  levy  upon  the  appellant 
company  the  said  tax  of  9200  for  each  steamboat  employed  by  them  during 
the  year  as  ferry-boats  between  Longueuil  and  Montreal.  In  an  action 
brought  by  the  appellant  company,  claiming  that  the  provincial  statute  was 
uUra  vires  of  the  Provincial  Legislature  and  that  the  by-law  was  ultra  vire»  of 
the  corporation,  and  asking  for  an  injunction,  it  was 

Held*  affirming  the  judgment  of  the  court  of  Queen's  Bench,  Montreal, 
that  the  Provincial  legislation  was  intra  vires. 

2.  Reversing  the  judgment  of  the  court  below,  that  the  by-law  was  ultra 
rireif  as  the  words  used  in  the  statute  only  authorize  a  single  tax  on  the  owner 
of  each  ferry,  irrespective  of  the  number  of  boats  or  vessels  by  means  of  whfch 
the  ferry  should  be  worked. 

8.  Affirming  the  judgment  of  the  court  below,  that  the  jurisdiction  of  the 
harbour  commissioners  of  Montreal  within  certain  limits  does  not  exclude  the 
right  of  the  city  to  tax  and  control  ferries  within  such  limits. 

LoBfueuil  NaTigatlon  Co.  t.  The  City  of  Montreal.— xv.  566- 


483 

Legislature— Continued. 

16.  New  Brunswick  Liquor  License  Act,  1887 — Constitutionality 

of — Prohibition  of  sale  of  liquor — Granting  a  license — 
Disqualifying  liquor  sellers — Effect  of 

Applications  for  licenses  under  the  New  Bronswiok  Liqi^or  License  Act, 
1888.  mast  be  endorsed  by  the  certificate  of  one-third  of  the  ratepayers  of  the 
district  for  which  the  license  is  asked.  No  holder  of  a  license  can  be  a  mem- 
ber of  the  municipal  conncil,  a  jastioe  of  the  peace,  or  a  teacher  in  the  public 
schools. 

Held,  that  the  legislatare  could  properly  impose  these  conditions  to  the 
obtaining  of  a  license,  and  the  provision  is  not  ultra  viret  of  the  local  legislature 
as  being  a  prohibitory  measure  by  reason  of  the  ratepayers  being  able  to 
prevent  any  licenses  being  issued ;  nor  is  it  a  measure  in  restraint  of  trade  by 
affixing  a  stigma  to  the  business  of  selling  liquor. 

Danaher  t.  Petera,  O'Regan  t.  Petera.— zvii.  44. 

17.  Ont.  Judicature  Act,  1881,  s.  ^3 — Apjpeal  to  Supreme  Court — 

Limitation  of— Conditions. 

The  section  of  the  Ontario  Judicature  Act,  1881,  s.  48,  which  provides  that 
in  cases  where  the  amount  in  controversy  is  under  91,000,  no  appeal  shall  lie 
from  the  decision  of  the  Court  of  Appeal  to  the  Supreme  Court  of  Canada, 
except  by  leave  of  a  judge  of  the  former  Court,  is  ultra  vire$  of  the  Legislature 
of  Ontario  and  not  binding  on  the  Supreme  Court. 

Remarks  on  an  order  granting  such  leave  on  appellant  undertaking  to  ask 
no  costs  of  appeal. 

Clarkson  y.  Ryan.— xvii.  251. 

18.  By-law  respecting  sale  of  meat  in  private  stalls — Validity  of — 

37  V.  c.  51,  s.  123, 8-s.  9.7  &  31  (P.Q.)— Power  of  Provincial 
Legislature  to  pass — B.  N.  A,  Act,  s-s.  9  of  s.  92 — "  Other- 
licenses." 


The  Council  of  the  City  of  Montreal  is  authorized  by  s-ss.  27  &  31  of  s.  12'S 
of  87  y.  c.  51,  to  regulate  and  license  the  sale,  in  any  private  stall  or  shop  in 
the  city  outside  of  the  public  meat  markets,  of  any  meat,  fish,  vegetables  or 
provisions  usually  sold  in  markets. 

Held,  affirming  the  judgments  of  the  courts  below,  that  the  s-ss.  in  question 
are  intra  vires  of  the  Provincial  Legislature.  Also  that  a  by-law  passed  by  the 
City  Council  under  the  authority  of  the  above-named  s-ss.  fixing  the  license  to 
sell  in  a  private  stall  at  9200  in  addition  to  the  7i  per  cent,  business  tax, 
levied  upon  all  traders  under  another  by-law  and  which  the  appellant  had  paid, 
is  not  invalid. 

Fer  Strong,  J. — That  the  words  *'  other  licenses"  in  s-s.  9  of  s.  92  of  the 
B.  N.  A.  Act  indude  such  a  license  as  the  Provincial   Legislature  have 
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empowered  the  City  of  Montreal  to  impose  by  the  terms  of  the  statute  now 
nnder  consideration.  lAimb  \.  Bank  of  Toronto  (12  App.  Cas.  575)  and  Severn  v. 
The  Queen  (2  Can.  8.  C.  B.  70).  distinguished. 

Pigeon  T.  Recorder'!  Court.— xvii.  495. 

19.  47  V.  c.  84  (Q.),  imposing  a  tax  on  wholesale  liquor  dealers,  held 

intra  vires  of  the  Legislature  of  Quebec  by  the  Superior 
Court  and  Court  of  Queen's  Bench.  No  appeal  on  this 
question  was  taken  to  Supreme  Court  which  held  it  had  no 
jurisdiction  to  entertain  the  appeal  on  the  other  question 
raised,  viz.,  the  validity  of  the  by-law  passed  in  pursuance 
of  the  Act  so  far  as  it  imposed  a  tax  on  compounders  and 
bottlers  of  spirituous  liquors,  the  court  of  Queen's  Bench  on 
this  question  having  held  the  by-law  invalid  as  not  under 
the  powers  given  by  the  statute.  — xviii.  694. 

See  JURISDICTION,  76. 

20.  Con8titutio7ial  law — B,  N.  A.   Act,   as.  91  &  92 — Interest — 

Legislative  authority  over — Municipal  Act — 4^  V,  c.  52, 
s.  626 ;  60  F.  c.  10,  s.  ^3  (Man.) — Taxation — Penalty  for 
not  paying  taxes — Additional  rate. 

The  Municipal  Act  of  Manitoba  provides  that  persons  paying  taxes  before 
December  1st  in  cities  and  December  81st  in  rural  municipalities  shall  be 
allowed  10  per  cent,  discount ;  that  from  that  date  until  March  let  the  taxes 
shall  be  payable  at  par ;  and  after  March  1st  10  per  cent  on  the  original 
amount  of  the  tax  shall  be  added. 

Held,  reversing  the  judgment  of  the  court  below,  Gwynne,  J.,  dissenting, 
that  the  10  per  cent,  added  on  March  1st  is  only  an  additional  rate  or  tax 
imposed  as  a  penalty  for  non-payment  which  the  local  legislature,  under  its 
authority  to  legislate  with  respect  to  municipal  institutions,  had  power  to 
impose,  and  it  was  not  ** interest  "  within  the  meaning  of  s.  91  of  the  B.  N.  A. 
Act.    Ross  V.  Torrance,  2  Legal  News  186,  overruled. 

Lynch  t.  The  Canada  K.  W.  Land  Co.,  South  Dnfferin  t.  Morden, 
Gibbins  t.  Barber.  — xix.  204. 

21.  Education — Authority  to  legislate  with  respect  to — Denomi- 

national  schools— 63  V.  c.  38  (Man.) — 33  V.  c.  3  (D.), 

The  exclusive  right  to  make  laws  with  respect  to  education  in  the  Province 
of  Manitoba  is  assigned  to  the  Provincial  Legislature  by  the  constitution  of  the 
province  as  a  part  of  the  Dominion  (83  V.  c.  3)  with 'the  restriction  that  nothing 
in  any  such  law  **  shall  prejudicially  affect  the  rights  or  privileges  with  respect  to 
denominational  Bohools  whioh  any  class  of  persons  had  by  law  or  praetiee  in 
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the  province  at  the  anion."  The  words  **  or  practice  "  are  an  addition  to,  and 
the  only  deviation  from,  the  terms  of  s.  93  b-b.  1  of  the  B.  N.  A.  Act,  under 
which  the  New  Brunswick  Public  School  Act  was  upheld. 

Prior  to  the  union  the  Boman  Catholics  of  Manitoba  had  no  schools 
established  by  law,  but  there  were  schools  under  the  control  of  the  church  for 
the  education  of  Catholic  children. 

w 

In  1890  the  Legislature  of  Manitoba  passed  an  Act  relating  to  schools  (53 
V.  0.  88),  by  which  the  control  of  all  malters  relating  to  education  and  schools 
was  vested  in  a  department  of  edacation  consisting  of  a  committee  of  the 
Executive  Council  and  advisory  boards  established  as  provided  by  the  Act ; 
the  schools  of  the  province  were  to  be  free  and  non-sectarian  and  no  religious 
exercises  were  to  be  had  except  as  prescribed  by  the  advisory  boards  :  and  the 
ratepayers  of  each  municipality  were  to  be  indiscriminately  taxed  for  their 
Bupport. 

A  Catholic  ratepayer  moved  to  quash  a  by-law  of  the  city  of  Winnipeg 
for  collecting  these  school  rates  showing  by  affidavit  the  position  of  Catholic 
schools  before  the  union,  the  practice  of  the  church  to  control  and  regulate  the 
education  of  Catholics  and  to  have  the  doctrines  of  their  church  taught  in  the 
schools,  and  that  Catholic  children  would  not  be  allowed  to  attend  the  public 
schools. 

Held,  reversing  the  judgment  of  the  court  below,  that  this  Act,  53  V.  c.  38, 
by  depriving  Catholics  of  the  right  to  have  their  children  taught  according  to 
the  rales  of  their  church,  and  by  compelling  them  to  contribute  to  the  support 
of  schools  to  which  they  could  not  conscientiously  send  their  children,  pre- 
judicially affected  rights  and  privileges  with  respect  to  their  schools  which 
they  had  by  practice  in  the  province  at  the  union,  and  was  ultra  vires  of  the 
legislature  of  the  province.  Ex  parte  Renaud  [1  Pugs.  (N.B.)  273]  dis- 
tinguished. 

Barrett  t.  The  City  of  Winnipeg.— xix.  374. 

[On  appeal  to  the  J.  C.  of  the  Privy  Council  this  judgment  was  reversed 
and  the  judgment  of  the  Court  of  Q.  B.  of  the  Province  of  Manitoba  restored. 
See  (1892)  A.  C.  445 ;  61  L.  J.  68 ;  67  L.  T.  429.] 

22.  Grant  of  foreshore  of  harbour  by  local  government — CJonvey- 

ance  by  grantee — Claim  of  dower  by  wife  of  grantee — Plea 
that  grant  void — Estoppel — Act  of  local  legislature  confirm- 
ing title  should  be  pleaded — Crown  not  expressly  named. 

See  ESTOPPEL,  19. 

23.  Constitutional  law — Administration  of  justice — Constitution 

of  provincial  courts — Powers  of  Federal  Goveroiment — 
Appointment  and  payment  of  judges— B.N.  A.  Act,  8.  92, 
S'S.  14. 

The  power  given  to  the  Provincial  Governments  by  the  B.  N.  A.  Act,  s.  92, 
8-8.  14,  to  legislate  rec;arding  the  constitution,  maintenance,  and  organization 
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of  Provincial  oourts  includes  the  power  to  define  the  jarisdiction  of  each  ooorts 
territorially  as  well  as  in  other  respects,  and  also  to  define  the  jarisdiotion  of 
the  jadges  who  oonstitnte  such  courts. 

The  G.  8.  B.  C.  c.  25,  s.  14,  enacts  that  **  Any  Coanty  Coart  judge 
appointed  under  this  Act  may  act  as  County  Court  judge  in  any  other 
district  upon  the  death,  illness,  or  unavoidahle  absence  of,  or  at  the  request  of 
the  judge  of  that  district,  and  while  so  acting  the  said  first-mentioned  judge 
shall  possess  all  the  powers  and  authorities  of  a  County  Court  judge  in  the 
said  district ;  provided,  however,  the  said  judge  so  acting  out  of  his  district 
shall  immediately  thereafter  report  in  writing  to  the  Provincial  Secretary  the 
fact  of  his  so  doing  and  the  cause  thereof."  and  by  53  Y.  c.  8,  s.  9  (B.C.),  it  is 
enacted  that  "  Until  a  County  Court  judge  of  Eootenay  is  appointed,  the  judge 
of  the  County  Court  of  Yale  shall  act  as  and  perform  the  duties  of  the  County 
Court  judge  of  Eootenay,  and  shall,  while  so  acting,  whether  sitting  in  the 
County  Court  district  of  Eootenay  or  not.  have,  in  respect  gf  all  actions,  suits, 
matters,  or  proceedings  being  carried  on  in  the  County  Court  of  Eootenay, 
all  the  powers  and  authorities  that  the  judge  of  the  County  Court  of 
Eootenay,  if  appointed  and  acting  in  the  said  district,  would  have  possessed  in 
respect  of  such  actions,  suite,  matters,  and  proceedings  ;  and  for  the  purfKjee  of 
this  Act,  but  not  further,  or  otherwise,  the  several  districts  as  defined  by  ss.  5 
&  7  of  the  County  Courts  Act,  over  which  the  County  Court  of  Yale  and  the 
County  Court  of  Eootenay,  respectively,  have  jurisdiction,  shall  be  united.** 

Held,  that  these  statutes  were  intra  viret  of  the  Legislature  of  British 
Columbia  under  the  said  section  of  the  B.  N.  A.  Act. 

By  the  Dominion  statute,  51  Y.  c.  47,  The  Speedy  Trials  Act,  jurisdiction 
is  given  to  "  any  judge  of  a  Coanty  Court,"  among  others,  to  try  certain 
criminal  offences. 

Held,  that  this  expression,  "  any  judge  of  a  County  Court."  in  such  Act 
means  any  judge  having,  by  force  of  the  Provincial  law  regulating  the  consti- 
tution and  organization  of  County  Courts,  jurisdiction  in  the  particular  locality 
in  which  he  may  hold  a  "  speedy  trial."  The  statute  would  not  authorize  a 
County  Court  judge  to  hold  a  "  speedy  trial"  beyond  the  limits  of  his  territo- 
rial jurisdiction  without  authority  from  the  Provincial  Legislature  to  do  so. 

Held,  also,  that  The  Speedy  Trials  Act  is  not  a  statute  conferring  juris- 
diction, but  is  an  exercise  of  the  power  of  Parliament  to  regulate  criminal 
procedure. 

Held,  i>«r  Taschereau,  J.—It  is  doubtful  if  parliament  had  power  to  pass 
those  sections  of  54  &  55  Y.  c.  25,  which  empower  the  Govemor-Oeneral  in 
Council  to  refer  certain  matters  to  the  Supreme  Court  for  an  opinion. 

Beferred  by  Governor  General  in  Council. 

Be  County  Court  Judges  of  British  Columbia,- Dec.  13. 1892— xxi.  446. 
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SJ^  Reference  by  Railway  Committee  of  the  Privy  Council  for 
Canada,  under  8. 19  of  the  Railway  Act  {61  V,  c.  29, 1888) 
—61  V.  c.  6,  (Man.)— Railway  Act,  1888,  (R)  306  &  307 
—R.  8.  a  c.  109, 8. 121. 

Opinion :  Under  chapter  5  of  the  Statates  of  Manitoba  (pasaed  on  the 
thirtieth  day  of  April,  1888,)  the  Bailway  Commissioner  of  that  Province  is 
constmcting  a  railway  known  as  the  Portage  extension  of  the  Red  Biver  Val- 
ley Railway  from  Winnipeg  to  Portage  la  Prairie,  both  places  being  within 
the  Province  of  Manitoba,  and  he  has  made  application  to  the  Railway  Com- 
mittee of  the  Privy  Council  of  Canada  under  s.  173  of  the  Railway  Act  of  1888 
(Canada)  for  the  approval  of  the  place  at  which  and  the  mode  by  which  it  is 
proposed  that  the  said  Portage  extension  shall  cross  the  Pembina  Mountain 
branch  of  the  Canadian  Pacific  Railway  (the  said  branch  being  part  of  the 
Canadian  Pacific  Railway)  at  a  point  within  the  said  Province,  whereapon  the 
following  question  is  submitted  : 

Is  the  said  statute  of  Manitoba,  in  view  of  the  provision  of  c.  109,  R.  S.  C. 
particularly  s.  121  thereof,  and  in  view  of  the  Railway  Act  of  1888,  particularly 
Bs.  306  &  307,  valid  and  effectual  so  as  to  confer  authority  on  the  Railway 
Commissioner  in  said  statute  of  Manitoba  mentioned,  to  construct  such  a  rail- 
way as  the  said  Portage  extension  of  the  Red  River  Valley  Railway  crossing 
the  Canadian  Pacific  Railway,  the  Railway  Committee  first  approving  of  the 
mode  and  place  of  crossing,  and  first  giving  their  directions  as  to  the  matters 
mentioned  in  s.  174,  175  &  176  of  the  said  Railway  Act  ? 

In  answer  to  the  said  question,  this  Court  having  heard  counsel  for  the 
Province  of  Manitoba  and  also  for  the  Canadian  Pacific  Railway  Company 
is  unanimously  of  opinion  that  the  said  statute  of  Manitoba  is  valid  and  effec- 
tual so  as  to  confer  authority  on  the  Railway  Commissioner  in  the  said  statute 
of  Manitoba  mentioned,  to  construct  such  a  railway  as  the  Portage  extension 
of  the  Red  River  Valley  Railway  crossing  the  Canadian  Pacific  Railway,  the 
Railway  Committee  first  approving  of  the  mode  and  place  of  crossing  and  first 
giving  their  directions  as  to  the  matters  mentioned  in  ss.  174,  175  A  176  of  the 
said  Railway  Act. 

In  re  Portage  extension  of  the  Red  River  Yalley  Railway.— 22nd  Dec.  1888. 

Lessor  and  Lessee. 

See  LANDLORD  AND  TENANT. 
LEASE. 
MINES  AND  MINERALS. 

Letters  Patent. — Crown  Lands — Parliamentary  title — Equitable 
defence— 38  V.  c.  12,  (Man.)— 36  V.  c.  23,  (D.). 

L.,  in  1875,  applied  for  a  homestead  entry  for  the  S.  W.  \  of  s.  80,  town- 
ship 6,  range  4  west,  pre-empted  by  F.,  and  paid  910  fee  to  a  clerk  at  the 
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office,  but  was  Babsequently  informed  by  the  officers  of  the  Grown  that  his 
application  oonld  not  be  recognized,  and  was  refunded  the  $10  he  had  paid.  F. 
sabseqaently  paid  for  the  land  by  a  military  bounty  warrant  in  parsnance  of 
B.  23  of  85  V.  0.  23.  L.  entered  upon  the  land  and  made  improvements.  In 
1876,  after  the  conflicting  claims  of  F.  and  L.  had  been  considered  by  the 
officers  of  the  Crown,  a  patent  for  this  laud  was  granted  by  the  Crown  to  F., 
who  broaght  an  action  of  ejectment  against  L.  to  recover  possession  of  the  said 
land.  F.,  at  the  trial,  put  in,  as  proof  of  his  title,  the  letters  patent,  and  L. 
was  allowed,  against  the  objection  of  F.'s  counsel,  to  set  up  an  equitable 
defence  and  to  go  into  e/idence  for  the  purpose  of  attacking  the  plaintiffs 
patent  as  having  been  issued  to  him  in  error,  and  by  improvidence  and  fraud. 
The  judge,  who  tried  the  case  without  a  jury,  rendered  a  verdict  for  the 
defendant.  , 

Held,  on  appeal,  reversing  the  judgment  of  the  Court  of  Queen's  Bench 
(Man.),  that  L.,  not  being  in  possession  under  the  statute,  had  no  parliamentary 
title  to  the  possession  of  the  land,  nor  any  title  whatever  that  could  prevail 
against  the  title  of  F.  under  the  letters  patent. 

Per  Gwynne,  J. — Under  the  practice  which  prevailed  in  England  in  1870, 
which  practice  was  in  force  in  Manitoba  under  38  V.  c.  12  at  the  time  of  the 
bringing  of  this  suit,  an  equitable  defence  could  not  be  set  up  in  an  action  of 
ejectment. 

Farmer  v.  Livingstone. — v.  221. 

2.  Crown  Lands — Letters  patent  for — Setting  aside — Error  and 
improvidence  Superior  title — Evidence — Res  jvdiccUa — 
Estoppel  by,  as  against  the  Crown. 

Letters  patent  having  been  issued  to  F.  of  certain  lands  claimed  by  him 
under  The  Manitoba  Act  (35  V.  c.  3,  as  amended  by  35  V .  c.  52),  and  an  informa- 
tion having  been  filed  under  B.  S.  C.  c.  54,  s.  57  at  the  instance  of  a  relator 
claiming  part  of  said  lands  to  set  aside  said  letters  patent  as  issued  in  error  or 
improvidence. 

Held,  1.  That  a  judgment  avoiding  letters  patent  upon  such  an  informa- 
tion conld  only  be  justified  and  supported  upon  the  same  grounds  being  estab- 
lished in  evidence  as  would  be  necessary  if  the  proceedings  were  by  icire 
facioB. 

2.  The  term  "improvidence,"  as  distinguished  from  error,  applies  to  cases 
where  the  grant  has  been  to  the  prejudice  of  the  commonwealth  or  the  general 
injury  of  the  public,  or  where  the  rights  of  any  individual  in  the  thing  granted 
are  injuriously  affected  by  the  letters  patent ;  and  F.'s  title  having  been  recog- 
nized by  the  government  as  good  and  valid  under  the  Manitoba  Act  and  the 
lands  granted  to  him  in  recognition  of  that  right  the  letters  patent  could  not 
be  set  aside  as  having  been  issued  improvidently  except  upon  the  ground  that 
some  other  person  had  a  superior  title  also  valid  underthe  Act. 

8.  Letters  patent  cannot  be  judicially  pronounced  to  have  been  issued  in 
error  or  improvidently  when  lands  have  been  granted  upon  which  a  trespasser, 
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having  no  oolour  of  right  in  law,  has  entered  and  was  in  possession  witlioat  the 
knowledge  of  the  government  officials  upon  whom  rests  the  daty  of  executing 
and  issuing  the  letters  patent,  and  of  investigating  and  passing  judgment 
upon  the  claims  therefor :  or  when  such  trespasser,  or  any  person  claiming 
under  him,  has  not  made  any  application  for  letters  patent ;  or  wheo  such  an 
application  has  been  made  and  refused  without  any  express  determination  of 
the  officials  refusing  the  application,  or  any  record  having  been  made  of  the 
application  having  been  made  or  rejected. 

4.  Per  Patterson,  J.  In  the  construction  of  the  statute  effect  must  be 
given  to  the  term  improvidence  as  meaning  something  distinct  from  fraud  or 
error ;  letters  patent  may,  therefore,  be  held  to  have  been  issued  improvidently 
if  issued  in  ignorance  of  a  substantial  claim  by  persons  other  than  the  patentee 
to  the  land  which,  if  it  had  been  known,  would  have  been  investigated  and 
passed  upon  before  the  patent  issued  ;  and  it  is  not  the  duty  of  the  Court  to 
form  a  definite  opinion  as  to  the  relative  strength  of  opposing  claims. 

5.  Semble  per  Gwynne,  J.  There  in  no  sound  reason  why  the  Government 
of  the  Dominion  should  not  be  bound  by  the  judgment  of  a  oourt  of  justice  in 
a  suit  to  which  the  Attorney-General,  as  representing  the  Government  was  a 
party  defendant,  equally  as  any  individual  would  be,  if  the  relief  prayed 
by  the  information  is  sought  in  the  same  interest  and  upon  the  same  grounds 
as  were  adjudicated  upon  by  the  judgment  in  the  former  suit. 

Fonieoa  t.  Atty.  Gen.  of  Canada.— xvii.  612. 

Libel. — Telegraph  message — Liability  of  telegraph  company — 
Special  damages — Inadraissihility  of  evidence  as  to,  when 
not  alleged — Excessive  damages, 

8.  et  oL  (respondents)  partners  in  trade,  sued  the  D.  T.  Co.  (appellants) 
for  defamation  of  the  respondents  in  their  trade.  In  the  declaration  it  was 
alleged :  1.  That  they  were  wholesale  and  retail  merchants  at  Halifax.  That 
appellants  wrongfully,  falsely  and  maliciously,  by  means  of  their  telegraph 
lines,  transmitted,  sent  and  published  from  their  office  at  Halifax  to  their 
office  in  Bt.  John,  and  there  caused  to  be  printed,  copied,  circulated  and 
published  the  false  and  defamatory  message  following ; — "  John  Silver  &  Co., 
wholesale  clothiers,  of  Grenville  street,  have  failed ;  liabilities  heavy."  2nd. 
That  same  message  was  caused  also  to  be  published  in  other  parts  of  the 
Dominion.  8rd.  That  the  appellants  promised  and  agreed  with  the  proprie- 
tor or  publisher  of  the  St.  John  **  Daily  Telegraph  "  newspaper,  and  entered 
into  an  arrangement  with  him,  whereby  the  appellants  agreed  to  collect  and 
transmit,  by  means  of  their  telegraph  lines,  news  despatches  to  said  news- 
paper from  time  to  time,  and  that  such  publisher  should  pay  for  all  such 
messages,  and  should  publish  them  in  his  newspaper,  and  that  in  pursuance 
of  said  agreement  the  appellants  wrongfully,  maliciously,  and  by  means  of 
said  telegraph,  transmitted,  sent  and  published  from  their  office  in  Halifax 
to  their  office  in  St.  John,  and  there  falsely  and  maliciously  caused  to  be 
written,  printed,  copied,  circulated  and  published  the  above  message,  whereby 
many  customers  who  had  heretofore  dealt  witii  plaintiffs  ceased  to  do  so,  and 
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their  credit  and  baiiiness  standing  and  reputation  were  thereby  greatly  dam- 
aged. The  D.  T.  Go.  denied  the  several  publications  charged,  and  also  the 
entering  into  this  agreement  mentioned  in  the  third  count  and  the  forwarding 
of  (he  messages  as  alleged.  At  the  trial  it  was  proved  that  the  telegram  which 
was  published  in  the  morning  paper  was  corrected  in  the  evening  edition,  and 
that  the  publisher's  agreement  was  with  one  Snyder,  an  officer  of  the  com- 
pany, to  furnish  him  news  at  so  much  for  every  hundred  words,  but  that  he 
only  paid  for  such  as  he  used.  The  original  despatch  was  not  produced.  The 
only  evidence  as  to  damage  was  the  evidence  of  two  witnesses,  who  proved 
that  by  reason  of  the  publication  they  ceased  to  do  business  with  the  respon- 
dents as  they  had  previously  been  accustomed  to  do.  This  evidence  was 
objected  to  as  inadmissible,  but  was  received.  The  dealings  of  these  witnesses 
with  the  plaintiffs  consisted  in  selling  their  exchange  and  sometimes  discount- 
ing their  notes.  The  counsel  for  the  defendants  moved  for  a  non-suit,  which 
was  refused,  and  the  case  was  submitted  to  the  jury,  who,  upon  the  evidence, 
rendered  a  verdict  for  the  plaintiffs  with  97,000  damages. 

On  appeal  to  the  Supreme  Coort  of  Canada,  it  was  Held,  Taschereau  and 
Gwynne,  JJ.,  dissenting,  that  the  appellants,  the  D.  T.  Co.,  were  responsible 
for  the  publication  of  the  libel  in  question. 

Per  Taschereau  and  Gwynne,  JJ.,  dissenting. — Assuming  the  agreement 
in  question  to  be  one  within  the  scope  of  the  purposes  for  which  the  defend- 
ants were  incorporated,  and  that  Snyder  had  safScient  authority  to  enter  into 
it  on  behalf  of  the  defendant  company,  the  evidence  established  that  the 
defendants  collected,  compiled  and  transmitted  the  news  for  the  proprietor  of 
the  newspaper,  as  his  confidential  agents  and  at  his  request,  and  that  they 
were  not  responsible  for  the  publication  by  the  said  proprietor  and  publisher 
of  said  news,  for  which  the  damibges  were  awarded. 

2.  That  the  damages  were  excessive,  and  therefore  a  new  trial  ought  to  be 
granted.    Ritchie,  C.J.,  doubting,  and  Henry,  J.,  dissenting. 

Held,  also,  per  Strong.  Taschereau  and  Gwynne,  J  J. — No  special  damages 
having  been  alleged  in  the  declaration,  the  evidence  as  to  such  damages 
having  been  objected  to,  was  inadmissible,  and  therefore  a  new  trial  should  be 
granted. 

Dominion  Telegraph  Company  t.  Silver .—x.  238. 


2.  On  plaintiff  as  Commissioner  of  Expropriations. 

See  MALICIOUS  PROSECUTION. 
SLANDER. 

3.  Written — Lost  MSS, — Proof  of  hand-writing — After-acquired 

knowledge— Change  of  signature. 

See  EVIDENCE,  39. 
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4.  Newspaper  pubhcation — Innuendoes — Tri<d  of  action — Direc- 
tion to  jv/ry — Consiiieration  of  innuendoes — Withdrawal 
of  from  jury — Effect  of  misdirection — Excessive  damages. 

W.,  a  jadge  of  the  Sapreme  Court  of  B.  C,  brought  an  action  against  H., 
an  editor,  for  a  libel  contained  in  the  following  article  published  in  his 
paper : — '*Thb  McNamkk-Mitchell  Suit.  '  In  the  sworn  evidence  of  Mr. 
McNamee,  defendant  in  the  suit  of  McKenna  v.  McNamee,  lately  tried  at 
Ottawa,  the  following  passage  occurs :  *  Six  of  them  were  in  partnership  in 
the  dry  dock  contract  out  in  British  Coluoabia,  one  of  whom  was  the  Premier 
of  the  Province.'  The  Premier  of  the  Province  at  the  time  referred  to  was 
Hon.  Mr.  WalHem,  now  a  judge  of  the  Supreme  Court.  Mr.  Walkem*s  career 
on  the  bench  has  been  above  reproach.  His  course  has  been  such  as  to  win 
for  him  the  admiration  of  many  of  his  old  political  enemies.  But  he  owes  it 
to  himself  to  refute  this  charge.  We  feel  sure  that  Mr.  McNamce  must  be 
labouring  under  a  mistake.  Had  the  statement  been  made  off  the  stand  it 
would  have  been  scouted  as  untrue ;  but  having  been  made  under  the  sanctity 
of  an  oath  it  cannot  be  treated  lightly,  nor  allowed  to  pass  unheeded." 

The  innuendoes  alleged  by  the  declaration  to  be  contained  in  this  article 
were : — 1.  That  W.  corruptly  entered  into  partnership  with  McNamee  while 
holding  offices  of  public  trust,  and  thereby  unlawfully  acquired  large  sums  of 
public  money.  2.  That  he  did  so  under  the  cloak  of  his  public  position  and 
by  fraudulently  pretending  that  he  acted  in  the  interest  of  the  Government. 
8.  That  he  committed  criminal  offences  punishable  by  law.  4.  That  he  con- 
tinued to  hold  his  interest  in  the  contract  after  his  elevation  to  the  bench. 

Held,  that  the  article  was  susceptible  of  the  first  of  the  above  innuendoes, 
but  not  of  the  others  which  should  have  been,  but  were  not,  distinctly  with- 
drawn from  the  consideration  of  the  jury  at  the  trial.  — 

On  the  trial  the  jury  found  a  verdict  for  the  plaintiff,  with  92,500 
damages. 

Held,  per  Strong,  Fournier,  Taschereau  and  Gwynne,  JJ.,  that  the  case 
was  improperly  left  to  the  jury  but  the  only  prejudice  sustained  by  the 
defendant  thereby  was  that  of  excessive  damages,  and  the  verdict  might 
stand  on  the  plaintiff  consenting  to  the  damages  being  reduced  to  $500. 

Held,  per  Ritchie,  C.J.,  that  there  had  been  a  mistrial,  and  t  he  consent  of 
both  parties  to  such  reduction  was  necessary. 

Higgins  T.  Walkem.— xvii.  225. 

6.  Mercantile  Agency — False  information — Negligence — Damages 
—Arts.  1063,  1054  and  1727,  C.  C. 

Persons  carrying  on  a  mercantile  agency  are  responsible  for  the  damages 
caused  to  a  person  in  business  when  by  culpable  negligence,  imprudence  ot 
want  of  skill,  false  information  is  supplied  concerning  his  standing,  though  the 
information  be  communicated  confidentially  to  a  subscriber  to  the  agency  on 
his  application  therefor. 

Gotsette  v.  Dun.— xviii.  222. 
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6.  Provisions  of  Act  relating  to  newspapers — Compliance  withr-r- 
Special  damages — Loss  of  custom — SO  F.  cc.  22  and  23 
(Man.), 

By  8. 13  of  50  V.  o.  22  (Man.),  ••  The  Libel  Act,"  no  person  is  entitled  to  the 
benefit  thereof  unless  he  has  complied  with  the  provisions  of  60  V.  c.  28,  '*  An 
Act  respecting  Newspapers  and  other  like  Pnblications.'*  By  s.  1  of  the  latter 
Act  no  person  shall  print  or  publish  a  newspaper  antil  an  affidavit  or  affirma- 
ti6n  made  and  signed,  and  containing  snch  matter  as  the  Act  directs,  has  been 
deposited  with  the  prothonotary  of  the  Court  of  Queen's  Bench  or  Clerk  of  the 
Crown  for  the  district  in  which  the  newspaper  is  published ;  by  s.  2  such 
affidavit  or  affirmation  shall  set  forth  the  real  and  true  names,  etc,,  of  the 
printer  or  publisher  of  the  newspaper  and  of  all  the  proprietors ;  by  s.  6  if  the 
number  of  publishers  does  not  exceed  four  the  affidavit  or  affirmation  shall  be 
made  by  all,  and  if  they  exceed  four  it  shall  be  made  by  four  of  them ;  and 
6.  5  provides  that  the  affidavit  or  affirmation  may  be  taken  before  a  justice  of 
the  peace  or  commissioner  for  taking  the  affidavits  to  be  used  in  the  Court  of 
Queen's  Bench. 

Held,  1.  That  50  Y.  c.  28  contemplates,  and  its  provisions  apply  to,  the 
case  of  a  corporation  being  the  sole  publisher  and  proprietor  of  a  newspaper. 

2.  That  s.  2  is  complied  with  if  the  affidavit  or  affirmation  states  that  a 
corporation  is  the  proprietor  of  the  newspaper  and  prints  and  publishes  the 
same.    Gwynne,  J.,  dissentmg. 

8.  That  the  affidavit  or  affirmation,  in  case  the  proprietor  is  a  corporation, 
may  be  made  by  the  managing  director. 

4.  That  in  every  proceeding  under  s.  1  there  is  the  option  either  to  swear 
or  affirm,  and  the  right  to  affirm  is  not  restricted  to  members  of  certain 
religious  bodies  or  persons  having  religious  scruples. 

5.  That  if  the  affidavit  or  affirmation  purports  to  have  been  taken  before 
a  commissioner  his  authority  will  be  presumed  until  the  contrary  is  shown. 

By  8.  11  of  the  Libel  Act  actual  malice  or  culpable  negligence  must  be 
proved  in  an  action  for  libel  unless  special  damages  are  claimed. 

Held,  that  such  malice  or  negligence  must  be  established  to  the  satisfaction 
of  the  jury,  and  if  there  is  a  disagreement  as  to  these  issues  the  verdict 
cannot  stand. 

Heidi  further,  that  a  general  allegation  of  damages  by  loss  of  custom  is 
not  a  claim  for  special  damages  under  .this  section. 

Per  Strong,  J. — Where  special  damages  are  sought  to  be  recovered  in  an 
action  of  libel,  or  for  verbal  slander  where  the  words  are  actionable  per  ««, 
such  special  damage  must  be  alleged  and  pleaded  with  particularity,  and  in 
case  of  special  damage  by  reason  of  loss  of  custom  the  names  of  the  customers 
must  be  given,  or  otherwise  evidence  of  the  special  damage  is  inadmissible. 

lihdown  T.  Manitoba  "  Free  Presi "  Company.— xx.  48. 
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7.  Libel  in  newspaper — Action  for — Additional  libel  in  plea — 

Damages — Excessive — Consent  to  reduction  of  verdict  or 
new  trial. 

The  plaintiff  by  his  action  claimed  $10,000  damages  for  the  publication  of 
an  article  which  appeared  in  the  Toronto  '*  Mall  "  on  the  8th  December,  1884. 
The  defendants  met  the  action  by  a  plea  which  the  plaintiff  alleged  contained 
an  additional  libel  and  he  filed  an  incidental  demand  claiming  a  farther  con- 
demnation of  95,000  therefor. 

The  case  was  tried  before  Mr.  Justice  Johnson  and  a  jury  and  resulted  in 
a  verdict  in  favoar  of  the  plaintiff  to  the  extent  of  $6,000  for  the  libel  contain- 
ed in  the  newspaper,  and  of  $4,000  for  the  additional  libel  contained  in  the 
defendants  plea. 

The  Court  of  Keview  granted  the  motion  of  the  plaintiff  for  judgment  on 
the  verdict  and  rejected  a  motion  made  by  the  defendants  in  arrest  of  judg- 
ment, for  judgment  7u>n  distante  veredicto  and  for  a  new  trial. 

The  defendants  thereupon  appealed  to  the  Court  of  Queen's  Bench  for 
Lower  Canada  (appeal  side)  which  dismissed  the  appeal,  the  majority  of  the 
Court  (Dorion,  C.J.  and  Tellier  and  Cross,  J  J.)  being  of  opinion  that  the 
assessment  of  damages  was  peculiarly  within  the  province  of  the  jury  and  the 
damages  in  this  case  were  not  so  excessive  as  to  lead  to  the  inference  that  the 
jury  were  led  into  error  or  actuated  by  improper  motives.  Baby  and  Church, 
JJ.  dissented,  being  of  opinion  that  the  sum  of  $6,000  for  the  libel  in  the  news- 
paper was  excessive. 

The  case  is  reported  in  M.  L.  B.  4  Q.  B.  at  p.  84,  where  the  libels  complained 
of  and  the  other  facts  will  be  found  set  out. 

On  appeal  to  the  Supreme  Court  of  Canada  it  was  Held,  that  upon  the 
respondent  (plaintiff)  consenting  to  reduce  the  verdict  to  $6,000,  the  appeal 
should  stand  dismissed  without  costs,  the  respondent  to  have  his  costs  in  the 
oourt  below,  and  that  in  the  event  of  the  respondent  not  consenting  to  a 
reduction  of  the  verdict  there  should  be  a  new  trial ;  the  respondent  to  signify 
his  election  by  filing  a  consent  to  that  effect  with  the  Begistrar  within  ten 
days. 

The  respondent  filed  the  necessary  consent  to  a  reduction  of  the  verdict 
and  judgment  went  accordingly. 

Present :  Strong,  Fournier,  Taschereau,  Gwynne  and  Patterson,  JJ. 

The  Mail  Printing  Co.  t.  Laflamme.— 5th  February,  1889. 

8.  Personal  attack  on  Attomey-Geraeral — Pleading — Rejection  of 

evidence — Fair  comment — General  verdict — New  trial. 

In  an  action  for  a  libel  contained  in  a  newspaper  article  respecting  certain 
legislation  the  innuendo  alleged  by  the  plaintiff,  the  Attorney-General  of  the 
Province  when  such  legislation  was  enacted,  was  that  the  article  charged  him 
with  personal  dishonesty.  Defendants  pleaded  **  not  guilty"  and  that  the 
article  was  a  fair  comment  on  a  public  matter.    On  the  trial  the  defendants 
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pat  in  evidence,  plaintifTs  connsel  objecting,  to  prove  the  charge  of  personal 
dishonesty,  and  evidence  iu  rebuttal  was  tendered  by  plaintiff  and  rejected. 
Certain  questions  were  put  to  the  jury  requiring  them  to  find  whether  or  not 
the  words  bore  the  construction  claimed  by  the  innuendo  or  were  fair  comment 
on  the  subject  matter  of  the  article ;  the  jury  found  generally  for  the  defend- 
ants and  in  answer  to  the  trial  judge,  who  asked  if  they  found  that  the  publica- 
tion bore  the  meaning  ascribed  to  it  by  the  plaintiff,  the  foreman  said  :  *'  We 
did  not  consider  that  at  all.*'    On  appeal  for  an  order  for  a  new  trial. 

Held,  that  defendants  not  having  pleaded  the  truth  of  the  charge  in 
•  justification  the  evidence  given  to  establish  it  should  not  have  been  received, 
but  as  it  had  been  received,  evidence  in  rebuttal  was  improperly  rejected;  the 
general  finding  for  the  defendants  was  not  sufficient  in  view  of  the  fact 
that  the  jury  stated  that  they  had  not  considered  the  material  question, 
namely,  the  charge  of  personal  dishonesty  ;  for  these  reasons  a  new  trial  was 
properly  granted. 

Judgment  of  the  Court  of  Queen's  Bench  for  Manitoba  affirmed. 

The  Manitoba  Free  Press  Co.  t  Martin.— 18th  December,  1892.— zxi.  618. 

License- — Power  to  ivipose  license  tax  on  merchants,  traders,  <fcc« 
— Discrimimifion  heficeen  refiiJents  and  non-residents — 
33  V.  c.  4  {N,B,)— By-law. 

J.  brought  an  action  against  G.,  the  police  ma«'istrate  of  the  city  of  St. 
John,  for  wrongfully  causing  the  plaintiff,  a  commercial  traveller,  to  be 
arrested  and  imprisoned  on  a  warrant  issned  on  a  conviction  by  the  police 
magistrate,  for  violation  of  a  by-law  made  by  the  common  council  of  the  city 
of  St  John,  under  an  alleged  authority  conferred  on  that  body  by  88  V.  o.  4, 
passed  by  the  Legislature  of  Kew  Brunswick.  S.  3  of  the  Act  authorized  the 
mayor  of  the  city  of  St.  John  to  license  persons  to  use  any  art,  trade,  etc., 
within  the  city  of  St.  John,  on  payment  of  such  sum  or  sums  as  may  from 
time  to  time  be  fixed  and  determined  by  the  common  council  of  St.  John,  <i^c.; 
and  s.  4  empowered  the  mayor,  d'c,  by  any  by-law  or  ordinance,  to  fix  and 
determine  what  sum  or  sums  of  money  should  be  from  time  to  time  paid  for 
license  to  use  any  art,  trade,  occupation,  dc,  and  to  declare  how  fees  should 
be  recoverable  ;  and  to  impose  penalties  for  any  breach  of  the  same,  Ac.  The 
by-law  or  ordinance  in  question  discriminated  between  resident  and  non- 
resident merchants,  traders,  dc,  by  imposing  a  license  tax  of  1^20  on  the 
former  and  1^40  on  the  latter. 

Held,  that  assuming  the  Act,  33  Y.  c.  4,  to  be  intra  virei  of  the  ^Legislature 
of  New  Brunswick,  the  by-law  made  under  it  was  invalid,  because  the  Act  in 
question  gave  no  power  to  the  common  council  of  St.  John  of  discrimination 
between  residents  and  non-residents,  such  as  they  had  exercised  in  this  by- 
law. 

Jonaa  t.  Gilbert.— t.  866. 

2.    To  ferry. 

See  FERRY. 


495 

License — Continued. 

3.  Sale  of  iifitoxicating  liquors — License  law  of  Qtiebec — Omission 
in  Statute — Tender — Costs — Mandamus, 

By  B.  63  of  the  Qaebec  License  Law,  41  V.  c.  3,  it  was  enaoted  :  '*  63.  In. 
addition  to  a  fee  of  one  dollar  on  the  granting  of  each  license,  the  duties  com- 
prised in  the  following  tariff  shall  be  payable  by  the  applicant  therefor  to  the 
license  inspector,  preliminary  to  the  granting  of  the  different  licenses  hereinbe- 
fore mentioned. 

"  Tariff  of  duties  payable  for  licenses  under  the  present  law. 

"  On  licenses  for  the  sale  of  intoxicating  liquors. 

**  1.  On  each  license  to  keep  an  inn  and  for  the  sale  of  intoxicating 
liquors. 

**  (A)  In  the  city  of  Montreal,  two  hundred  dollars,  if  the  annual  value 
or  rent  of  the  premises  for  which  the  license  required  is  less  than  four  hundred 
dollars,  and  three  hundred,  if  the  annual  value  or  rent  is  four  hundred  dollars 
or  more. 

'*  (B)  In  the  city  of  Quebec,  one  hundred  and  twenty-five  dollars,  if  the 
annual  value  or  rent  is  less  than  four  hundred  dollars,  and  one  hundred  and 
seventy-five  dollars,  if  the  annual  value  or  rent  is  four  hundred  dollars  or 
more. 

**  (C)    In  every  other  city  eighty  dollars. 

•*  (D)    In  every  incorporated  town  seventy  dollars." 

By  s.  11  of  the  42-43  Y.  c.  3,  it  was  enaoted  as  follows: 

**  11.  Sub-sections  (a),  (&)  &  (c)  of  number  1  of  s.  63  of  the  said  Act  (the 
Quebec  License  Law  of  1878)  are  repealed  and  replaced  by  the  following : 

"  In  the  cities  of  Quebec  and  Montreal  fifty  per  cent,  of  the  rental  or 
annual  value  of  the  premises  for  which  such  license  is  required  :  Provided  that 
iU'UO  case  shall  the  price  of  the  license  exceed  the  sum  of  three  hundred  dol- 
lars, or  be  less  than  seventy -five  dollars." 

No  proviso  for  replacing  class  (c)  repealed  was  yet  enacted  in  May,  1880. 

At  the  beginning  of  May,  1880,  appellant  went  to  the  respondent  Lassalle,. 
who  was  license  inspector  for  the  district  of  Three  Bivers,  for  the  purpose  of 
obtaining  from  him  a  license  to  keep  an  inn  at  Nos.  14  and  16  Badeaux  street^ 
in  the  city  of  Three  Bivers.  Appellant  then  and  there  produced  the  certificate 
approved  by  the  corporation  of  the  city  of  Three  Bivers,  and  necessary  for  him 
to  get  such  license.  He  offered  at  the  same  time  the  one  dollar  fee,  according 
to  §  I — 41  V,  c.  3,  s.  63,  and  requested  respondent  to  grant  him  a  license, 
which  respondent  refused  to  do.  After  respondent's  said  refusal,  appellant 
ootained  the  issuing  of  a  writ  of  mandamui  to  compel  respondent  to  grant  the 
said  license. 

On  the  case  being  heard,  both  in  the  Superior  Court  at  Three  Bivers  and 
in  the  Court  of  Queen's  Bench  at  Quebec,  the  respondent  urged  that  admit- 
ting he  could  not  claim  the  sum  of  $80  as  originally  enacted  for  cities  other  than 
Montreal  and  Quebec;  and  admitting  he  could  not  claim  $70  as  for  incor- 
porated towns,  he  was  at  all  events  entitled  to  claim  the  duty  of  £1  168.  Od 
mentioned  in  ss.  66  &  67  of  41  Y.  c.  3,  which  had  never  been  repealed. 
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These  two  clanaes  read  as  follows : — 

**  66.  The  Lieatenant  Oovernor  may,  when  and  so  often  as  he  deems  it 
expedient,  by  re^nlation  rednoe  the  rate  of  duty  on  licenses,  as  mentioned  in 
Artiole  63  of  this  law,  provided  that  this  rate  be  not  below  the  rate  imposed  by 
the  fifth  section  of  the  Imperial  Act,  George  III.  o.  88. 

*'  67.  The  duties  imposed  by  this  law  on  licenses  of  inns,  restaurants, 
steamboats,  bars,  railway  buffets,  or  liqaor  shops,  indade  those  imposed  by 
said  Imperial  Act,  bat  should  the  same  be  hereafter  repealed,  such  repeal  shall 
not  have  the  effect  of  reducing  the  amount  of  such  duties." 

The  fifth  section  of  the  14th  George  III.  c.  88,  reads  as  follows : — 

**  5.  And  be  it  further  enacted  by  the  authority  aforesaid  that  there  shall, 
from  and  after  the  fifth  day  of  April,  one  thousand  seven  hundred  and  seventy- 
five,  be  raised,  levied,  collected  and  paid,  unto  his  Majesty's  Receiver  General 
of  the  said  Province  (Quebec),  for  the  use  of  his  Majesty,  his  heirs  and 
successors  a  duty  of  one  pound,  sixteen  shillings,  sterling  money  of  Great 
Britain,  for  every  license  that  shall  be  grantfd  by  the  Governor,  Lieutenant- 
Governor,  or  Commander-in-Chief  of  the  said  Province  to  any  person  or 
persons,  for  keeping  a  house  or  any  other  place  of  public  entertainment  or  for 
the  retailing  of  wine,  brandy,  rum,  or  any  other  spiritous  liquors,  within  the 
said  Province ;  and  any  persons  keeping  any  such  house  or  place  of  entertain- 
ment, or  retailing  any  such  liquors,  without  such  license,  shall  forfeit  and  pay 
the  sum  of  ten  pounds  for  every  such  offence,  upon  conviction  thereof ;  one 
moiety  to  such  person,  as  shall  inform  or  prosecute  for  the  same  and  the  other 
moiety  shall  be  paid  into  the  hands  of  the  Beoeiver  General  of  the  Provihce, 
for  the  use  of  his  Majesty.*' 

The  Superior  Court  (Plamondon,  J.),  held  that  the  offer  of  $1  was  suffi- 
cient and  ordered  the  issuing  of  a  peremptory  writ  of  mandamu$  enjoining  the 
respondent  to  grant  the  license  asked  for.  This  judgment  the  Court  of  Queen's 
Bench  set  aside. 

• 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  appellant 
would  not  have  been  entitled  to  his  license  without  offering  to  pay  the  £1 16s.  Od. 
stg.  required  by  the  Imperial  Act  in  addition  to  the  fee  of  91,  even  if  the 
respondent  had  been  authorized  to  issue  a  license,  but  owing  to  the  repeal  of 
s-s.  (c)  of  s.  68  of  41  Y.  c.  8,  without  provision  being  made  for  the  issue  of 
licenses  in  other  cities  than  Montreal  and  Quebec,  under  no  circumstances 
could  a  license  be  issued  for  the  city  of  Three  Rivers  for  the  year  in  question. 

Fer  Ritchie,  C.J.,  and  Fournier,  J.— The  mandamm  could  not  go,  beoause 
the  period  for  which  the  appellant  claimed  the  license  had  expired,  and  a 
mandamui  is  never  granted  to  compel  a  party  to  do  an  impossibility.  If 
appellant  had  been  entitled  to  his  license  and  the  time  had  expired  after  he 
had  come  to  the  court,  it  would  have  materially  affected  the  question  of  costs, 
but  not  being  entitled  to  his  license  the  appeal  must  be  dismissed  with  costs. 

Per  Henry,  J. — The  appellant  was  entitled  to  his  license  upon  payment 
of  the  £1 16s.  Od.  stg..  together  with  the  fee  of  91,  and  having  been  misled  by  the 
respondent  into  making  a  tender  of  a  larger  sum  than  the  respondent  was 
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entitled  to  demand,  and  not  of  the  exact  sam  as  required  by  the  law,  the 
respondent  ought  to  pay  the  ooets. 

Appeal  diBmisaed  with  oosts. 

8-B.  (c)  of  8.  63  of  41  Y.  c.  8,  has  been  re-enacted  by  56  Y.  o.  6,  s.  S  (Q.) 

Bergeron  t.  Laisalle.— 29th  March,  1882. 

4.  Liquor  License  Act,  1883,  and  Act  amending,  vZtra  vires  of 

Parliament  of  Canada. 

See  LIQUOR  LICENSE  ACT,  1888. 

5.  Quebec  License  Act  (41  V.  c.  3)  intra  vires  of  Legislature  of 

the  Province. 

See  LEGISLATUBE,  18. 

6.  By-law  imposing  license  on  Transient  Merchants  and  Traders 

—Validity  of,  under  29  &  30  V.  c,  57,  s.  20,  21  (Q,)— Com- 
mercial Traveller — Arrest  of,  for  selling  without  license — 
Action  for  illegal  arrest — Evidence — Damages — Amend- 
ment of  pleadings  by  Supreme  Court  of  Canada — Supreme 
Ct  Am,  Act,1879, 

On  the  12th  of  October,  1866,  under  the  statute  29*30  Y.  c.  57,  s.  20,  the 
corporation  of  the  City  of  Quebec  passed  the  following  by-law : — 

1.  "  That  no  person  shall  hereafter  follow  the  occupation  of  a  transient 
merchant  or  trader,  or  agent,  clerk,  or  employee  of  a  transient  merchant  or* 
trader,  in  the  City  of  Quebec,  or  shall  sell  in  the  said  city  by  samples,  without- 
having  previously  taken  out  from  the  clerk  of  the  said  city  a  license  for  which, 
there  shall  be  paid  to  the  treasurer  of  the  said  city  the  sum  of  sixty  dollars  ; 
the  said  license  shall  not  be  valid  for  any  longer  period  than  one  year  from  the 
date  thereof. 

2.  *'  That  any  person  contravening  the  present  by-law  shall,  on  conviction 
before  the  Recorder's  Court,  pay  a  fine  not  exceeding  two  hundred  dollars,  and 
in  default  of  immediate  payment  of  the  said  fine  and  of  the  costs,  shall  be  im- 
prisoned and  detained  in  the  common  gaol  of  the  district  of  Quebec,  for  a 
period  not  exceeding  two  months,  unless  the  said  fine  and  costs,  together  with 
those  of  imprisonment,  be  sooner  paid." 

The  plaintiff,  a  commercial  traveller  for  a  firm  in  Montreal,  was  in  a  store 
in  Quebec,  writing  down  an  order  for  his  firm,  and  had  a  small  screw  in  his 
hand  as  a  sample  when  he  was  arrested  by  a  policeman,  and  brought  to  the 
station.  He  subsequently  paid  the  license,  and  brought  an  action  against  the 
corporation,  complaining  of  the  false  and  illegal  arrest  and  imprisonment. 
The  corporation  by  their  plea  justified  the  arrest  upon  the  ground  that  P.  had 
openly  committed  a  breach  of  the  by-laws  and  municipal  regulations  in  force, 
by  selling  by  sample,  and  without  having  first  .obtained  a  license. 

CAS.  DIO.  — 32 
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Heldf  affirming  the  jadgment  of  the  Court  of  Qaeen's  Bench  for  Lower 
Canada  (appeal  side),  Henry,  J.,  dissenting,  that  the  plaintiflTs  acts  were  of 
saoh  a  nature  that  there  was  prohable  cause  under  the  statute  and  by-law  for 
the  arrest,  which,  therefore,  was  not  a  tort  by  the  corporation.  * 

Per  Strong  and  Fournier,  JJ. — The  evidence  fell  short  of  establishing  the 
allegation  of  the  defendant's  plea  that  the  plaintiff  was  actually  engaged  in 
selling,  there  being  no  proof  of  any  actual  sale,  but  did  show  that  he  was 
openly  pursuing  the  occupation  of  a  transient  merchant  or  trader,  or  employee 
of  a  transient  merchant  or  trader,  without  license,  and  the  court  would  permit 
of  an  amendment  of  the  pleadings,  which  would  adapt  the  allegations  of  the 
parties  to  the  case  as  disclosed  by  the  evidence.    (See  11  Q.  L.  B.  249). 

Appeal  dismissed  with  costs. 

Piche  T.  The  City  of  Qaebeo«— 23nd  June,  1885. 

7.  Municipal  by-law — Sale  of  Meat — Qiuxntity — Time  and  place. 

Section  508,  s-s.  5  of  the  Municipal  Act  of  1883  empowers  the  council  of  a 
municipality  to  regulate  the  place  and  manner  of  selling  meat,  subject  to  the 
restrictions  in  the  live  next  preceding  sections.  8. 497  authorizes  the  sale  after 
certain  hours  at  places  other  than  the  market  of  any  commodity  which  has 
been  offered  for  sale  in  the  market. 

Held,  affirming  the  judgment  of  the  Court  of  Appeal  for  Ontario,  Strong 
and  Taschereau,  JJ.,  dissenting,  that  by-law  No.  629  of  the  city  of  Ottawa 
requiring  everybody  offering  fresh  meat  for  sale  in  the  city  to  take  out  a 
license,  and  providing  that  no  meat  should  be  sold  in  any  plaoe  except  the  stalls 
of  the  different  city  markets,  was  a  valid  by-law  and  within  the  power  of  the 
city  council  to  pass. 

Held,  per  Strong  and  Taschereau,  JJ.,  that  those  portions  of  the  by-law 
fixing  the  places  at  which  fresh  meat  should  be  sold  and  prohibiting  its  sale 
elsewhere,  are  uUra  virei  of  the  city  council  under  the  said  sections  of  the 
Municipal  Act,  1883. 

The  Ontario  Act  50  Y.  c,  29,  s.  29  passed  since  this  decision  has  now 
settled  the  law  on  this  subject. 

O'Meara  t.  The  City  of  Ottawa.— March  15th,  1888.— xiv.  742. 

8.  To  brewer — Quebec  License  Act — 41  V.  c*  3  (P.Q.) — Constitu- 

tionality of— 43  V.  c.  19  (D.). 

See  LEGISLATURE,  14. 

9.  For  sale  of  liquor — New  Brunswick  Liquor  License  Act,  1887 

— Powers  of  Mayor  of  city  under  directory  provisions — 
Effect  of  disqualifying  liquor  seller^. 

See  STATUTE,  8. 

LEOISI^TUBE,  16. 
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10.  By-law  respecting  sale  of  meat  in  private  stalls — Validity  of — 

37  V.  c  51,  s.  123,  s-ss.  27  &  31  (P.Q.)— Power  of  Provincial 
Legislature  to  pass— B.  N.  A.  Act  1867,  s-s.  9  of  s.  92—"  Other 
licensea" 

'  See  LEGISLATUBE,  18. 

11.  To  use  land — Adjoining  lands — Way  of  necessity — Construc- 

tion of  agreement. 

Su  EASEMENT.  6. 

12.  To  cut  timber — Action  by  locatee  against  licensee — Location 

tickets—  Transfer  of  purchaser's  rights — Registration  of — 
Waiver  by  Crown  of  non-performance  of  settlement  duties 
—23  V.  c.  2,  ss.  18  &  20  (Q.)— 32  V.  c  11  s.  13  tQ.)— 36  V. 
c  8  (Q.). 

See  CROWN  LANDS. 

13.  Crown  Lands  (Ont.) — Free  grants — License  to  cut  timber — 

Patent — Rights  of  patentee. 

See  CROWN  LANDS,  2. 

14.  Timber  limits — ^Description — Plan  furnished  by  Crown — Mis- 

understanding— Remedy  for  loss — R.  S.  Q.,  Art.  5976. 

See  CROWN,  28. 

Licitation — Sale  by — Binding  on  parties — Act  of  incorporation  of 
company — Vendor  to  company  estopped  from  questioning 
validity  of. 

See  SALE  OF  LAND,  26. 

Lien — Detinue,  action  of, 

W.  left  with  C.  a  ohronometer  for  the  purpose  of  its  beiog  repaired.  C, 
after  taking  chronometer  to  pieces,  found  detent  spring  much  rusted,  and  sent 
it  to  Boston  to  have  it  made  right.  W.  offered  C.  25.50  for  his  work,  but  C. 
said  he  would  not  deliver  the  chronometer  until  full  charges  were  paid,  viz.,  $47. 
W.  thereupon  sued  C.  to  recover  possession  and  use  of  his  chronometer.  The 
evidence  of  the  making  of  the  contract  was  conflicting,  and  the  learned  judge 
at  the  trial  charged  the  jury,  as  a  matter  of  law,  that  even  if  defendant's 
version  were  correct  as  to  the  orders  given  him  by  plaintiff  in  reference  to 
putting  the  instrument  in  order,  plaintiff  was  entitled  to  recover,  because  such 
order  or  instructions  would  give  no  authority  to  send  the  instrument  to  a 
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foreign  ooantry  to  have  any  portion  of  the  work  done ;  and  that,  if  it  was  so 
aent,  no  lien  wonld  eziet  in  defendant's  favor  for  the  yalne  of  the  work  without 
special  instrnctions  or  plaintiff's  consent ;  that  no  such  order  or  oonsent  was 
shown  in  the  evidence,  and  that  consequently  no  lien  existed.  The  jury,  how- 
ever, found  a  verdict  for  defendcuit,  stating,  at  the  delivery  of  it,  that  they  had 
adopted  the  defendant's  statement  as  to  the  authority  and  instructions  that  be 
had  received  from  the  plaintiff  in  regard  to  the  instrument  when  it  was  left 
with  the  defendant. 

Held,  affirming  the  judgment  of  the  Supreme  Court  of  Nova  Scotia,  that 
the  rule  nUi  for  a  new  trial  should  be  discharged,  and,  as  no  fault  was  found 
with  the  work  done,  the  respondent  had  a  lien  until  he  was  paid  his  charges. 

Webber  v.  Gogswell.-^ii.  15. 


2.  Lien  for  odMncea  to  get  out  tirtiber  under  agreement — Right  to 
enforce  as  against  another  creditor,  and  to  demand  an 
account. 

In  January,  1876,  the  defendant  (Bew)  and  plaintiffs  (Shortreed  A  Co.)  en- 
tered into  a  written  agreement  with  themselves  and  with  one  Joseph  Gordon, 
a  lumberer  who  was  then  engaged  in  manufacturing,  under  a  contract  with 
Messrs.  Allan  Gilmour  &  Co.,  waney  white  pine  timber,  in  the  Muskoka  dis- 
trict, in  Ontario,  and  to  whom  the  defendant  (Bew)  had  already  made 
advances  to  the  extent  of  nearly  94,000  for  that  purpose.  Under  this  agree- 
ment the  defendant  was  to  complete  his  advance  to  $4,000 ;  and  to  enable 
Gordon  to  go  on  with  his  lumbering  operations  in  Muskoka,  the  plaintiffs 
undertook  to  advance  him,  on  his  own  drafts,  drawn  on  the  defendant,  the  sum 
of  $7,000,  **  or  so  much  as  with  the  said  84,000  would  put  the  said  timber  on 
the  track  of  one  of  the  said  railway  lines  (the  Northern  Railway  or  its  exten- 
sion) free  of  all  claims."  The  defendant  was  then  to  furnish  money  to  convey 
the  timber  so  got  out  to  Quebec.  The  plaintiffs  were  to  have  a  first  lien  for 
their  advances,  commission  and  interest.  Subject  to  this  lien  the  defendant 
was  to  have  the  sale  of  the  timber  and  was  to  repay  himself  his  advances  out 
of  the  proceeds,  and  the  balance,  if  any,  was  to  be  paid  over  to  Mr.  Dalton 
McCarthy. 

The  declaration  alleged,  that  in  pursuance  of  the  said  agreement  the 
plaintiffs  made  advances  to  Gtordon  to  the  extent  of  $28,881.83 ;  that  Gordon 
manufactured  a  large  quantity  of  timber,  which  was  conveyed  to  Quebec ;  that 
a  part  of  it  was  sold  from  which  the  plaintiffs  received  $18,800,  leaving  a 
balance  of '$8,000,  including  interest  and  commission  due  to  them;  that  the 
remainder  of  the  timber,  of  the  value  of  more  than  $8,000,  and  upon  which  the 
plaintiffs  had  a  lien,  as  aforesaid,  and  which  was  amply  sufficient  to  pay  the 
claim  of  the  plaintiffs,  was  taken  possession  of  by  the  defendant  and  appro- 
priated  to  his  own  use ;  and  the  plaintiffs,  in  consequence,  prayed  that  the 
defendant  should  be  condemned  to  pay  the  balance  so  due  to  them  on  their 
said  advances. 
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The  defendant  by  his  plea  aet  forth  the  special  oircumstanoes  under  which 
the  agreement  in  question  was  entered  into,  and  averred,  among  other  things, 
^hat  he  advanced  to  Gordon  94,000  to  enable  him  to  manufacture  the  timber 
id  question ;  that  he  advanced  him  a  further  sum  of  93,500  to  enable  Gordon 
to  oonvey  it  from  the  Northern  Railway  to  Quebec ;  that  plaintiffs  had  no 
vight  to  make  any  advances  on  the  timber  except  for  the  purpose  "  of  manu- 
facturing it  and  getting  it  out,  and  placing  it  on  the  railroad." 

The  defendant  wholly  denied  that  the  plaintiffs  made  advances  to  the 
extent  of  938,000,  and  alleged  thlt  the  sum  of  818,000,  which  the  plaintiffs 
admitted  they  received,  was  much  more  than  sufftcient  to  pay  what  was  really 
due  to  the  plaintiffs.  The  defendant  also  alleged  that  the  plaintiffs,  under  the 
agreement,  had  no  right  to  advance  more  than  the  suo^  of  97.000,  provided 
lor  in  the  agreement,  and  that  the  portion  of  the  timber  which  came  into  his 
possession  was  unsaleable  and  unmerchantable;  that  it  was  placed  in  his 
jj^kuds  by  Messrsr  Gilmour  ^  Co.,  and  Messrs.  Burstall  Jt  Co.,  at  the  request 
gl  the  plaintiffs. 

The  last  allegation  in  the  plea  was  that  the  plaintiffs  and  Gordon  owed 
liim,  the  defendant,  for  the  causes  mentioned  in  the  plea,  98,000,  and  that  he 
bad  a  right  to  apply  the  proceeds  of  the  merchantable  timber  so  i)laced  in  his 
bands  for  the  payment  of  his  said  daina. 

The  plaintiffs*  declaration  therefore  set  forth  two  distinct  grounds  of 
action. 

The  first,  that  there  was  a  balance  of  98i000  due  to  the  plaintiffs  upon  the 
whole  of  their  advances,  and  that  for  that  amount  they  had  a  right  to  look  to 
the  defendant. 

The  second,  that  the  defendant  had  appropriated  to  his  own  use  timber  of 
the  value  of  98,000,  upon  which  the  plaintiffs,  under  the  said  agreement,  had 
a  first  lien  for  the  said  sum  of  98,000,  and  that  the  defendant  was  therefore 
bound  to  pay  to  the  plaintiffs  the  said  sum  of  98,000,  of  which  they  had  been 
so  deprived  by  the  defendant. 

The  action  was  tried  at  Quebec,  before  Meredith,  C.J.,  who  found  (1)  that 
the  plaintiffs  had  established  their  making  advances  to  Gordon  to  the  extent 
alleged,  viz.,  938,881.83,  for  the  making  and  manufacturing  of  the  timber 
mentioned  in  the  declaration,  and  for  its  conveyance  to  Quebec,  for  the  repay, 
ment  of  which  sum  out  of  proceeds  they  had  a  first  lien.  (2)  That  after  the 
timber  reached  Quebec,  a  part  thereof  was  sold  by  the  plaintiffs  to  Messrs. 
Burstall  and  Gilmour,  as  alleged  in  their  declaration,  that  they  received  from 
the  sale  so  made  918,800  currency,  and  that  there  remained  a  balance  of  9900 
in  the  hands  of  Messrs.  Allan  Gilmour  &  Oo.,  as  being  part  of  the  price  of  the 
timber  so  sold  them  by  the  plaintiff.  (3)  That  thus,  when  the  action  was 
brought,  there  was  a  balance  of  94,161  due  the  plaintiffs  on  account  of  their 
said  advances.  (4)  That  of  the  timber  brought  down  the  defendant  received 
and  converted  to  his  own  use  timber  of  the  value  of  94,322.93.  (5) 
That  for  the  value  of  this  timber  the  defendant  was  accountable  to  the 
plaintiffs  under  the  agreement,  there  being  no  personal  liability  whatever  from 
him  to  them  for  the  advances.  (6)  That  the  defendant  was  entitled  to  deduct 
from  this  sum  $2,809.92,  money  laid  out  by  him  for  the  plaintiffs*  benefit,  and 
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that  for  the  balance,  $2,012,  the  plaintiffs  were  entitled  to  jadgment.  (!) 
Further,  the  learned  Chief  Justice,  while  admitting  that  the  conventional  lien, 
to  which  the  defendant  was  a  party,  was  limited  to  the  advances  made  by 
the  plaintiffs  towards  the  manafactaring  of  the  said  timber  and  its  delivery 
on  the  track  of  the  Northern  Railway  and  tne  Northern  Extension  Railway, 
held  that  they  had  a  common  law  lien  for  their  expenditure  in  bringing  the 
timber  to  Quebec ;  and  on  this  ground,  no  attempt  having  been  made  to  show 
what  part  of  the  advance  went  for  one  object  and  what  part  for  the  other, 
considered  them  entitled  to  priority  o^r  the  defendant's  expenditure  for  the 
whole  of  their  own. 

This  judgment  was  confirmed  by  the  Court  of  Queen's  Bench  for  Lower 
Canada. 

On  appeal  to  the  Supreme  Court  of  Canada  the  defendant  contended : — 
1.  That  it  was  proved  the  plaintiffs  had  retained  a  portion  of  the  timber  for 
which  they  had  not  accounted ;  2.  That  contrary  to  the  agreement  the 
advances  had  not  been  made  on  drafts  drawn  on  defendant,  who  was  there- 
fore prevented  from  establishing  and  controlling  the  amount  of  advances; 
3.  That  a  sum  of  $3,500  had  been  sent  by  defendant  to  Gordon  to  pay  railway 
freif^ht,  and  this  sum  should  have  been  credited  to  defendant,  although  it 
appeared  that  Gordon  did  not  account  for  it  and  the  plaintiffs  were  not  aware 
of  its  having  been  advanced ;  4.  That  the  plaintiffs'  alleged  advances  were  not 
established  by  the  evidence. 

Held,  Ritchie,  C.J.,  and  Henry,  J.,  dissenting,  that  the  appeal  must  be 
allowed. 

Per  Strong,  J. — The  advances  not  having  been  made  in  manner  prescribed, 
on  Gordon's  bills  drawn  on  defendant,  and  the  defendant  being  thus  deprived 
of  the  power  to  control  the  amount  of  advances,  and  there  being  no  proof 
that  the  defendant  ever  acquiesced  in  a  departure  from  the  mode  of  making 
the  advances  prescribed  by  the  agreement,  or  waived  his  strict  rights  under 
it,  the  plaintiffs  were  not  entitled  to  the  prior  lien  which  the  agreement  pro- 
vided for  in  case  the  money  to  be  furnished  by  them  was  advanced  according 
to  the  terms  of  the  agreement.  Ths  defendant  had  therefore  a  right  to  retain 
an  amount  out  of  the  proceeds  of  the  timber  equivalent  at  least  to  his  advance 
of  $4,000. 

Per  Strong,  Fonrnier  and  Gwynne,  J  J. — The  defendant  was  also  entitled 
to  the  $3,500  advanced  to  Gordon  for  the  purpose  of  paying  the  railway 
charges,  Gordon  being  the  proper  person  to  be  entrusted  with  the  funds,  and 
no  negligence  being  imputable  to  the  defendant,  who  advanced  the  money  to 
carry  out  his  agreement.  Further,  the  plaintiff's  action  ought  to  be  dismissed 
on  the  ground  that  they  had  failed  to  account  for  the  timber  which  came  to 
their  hands,  or  to  prove  the  advances  which  they  claimed  to  have  made. 

Appeal  allowed  with  costs. 

Bew.  T.  ShoEtreed.— 28rd  June,  1884. 

3.    Under  Mechanics'  Lien  Act,  as  against  prior  mortgagee. 

See  MECHANICS'  LIEN.  • 
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4.    By  bank  on  shares  of  insolvent 

See  BANES  AND  BANKING,  12. 

6.    Written  agreement  to  cut  wood — Collateral  paix)l  agreement  as 
to  holding  wood  as  security  till  paid  for — Security. 

See  AGREEMENT,  16. 

6.  Of  execution  creditor  for  costs  under  R  S.  O.  1887,  c  124,  s.  9. 

See  ASSIGNMENT,  13. 

7.  Assessrrient   and  taxes — 4^   V.  c.  S8  (N,S.) — Priority  over 

mortgage  made  before  atatvie — CoTiatruction  of  Act 

The  Halifax  City  Assessment  Aot,  1883,  made  the. taxes  assessed  on  real 
estate  in  said  city  a  first  lien  thereon  except  as  against  the  crown.  Held, 
affirming  the  judgment  of  the  court  below,  that  such  lien  attached  on  a  lot 
assessed  under  the  Act  in  preference  to  a  mortgage  made  before  the  Act  was 
passed. 

O'Brien  t.  Cogswell.— xvii.  420. 

8.  Insolvent  Bank— Bank  Act,  R.  S.  C.  c.  120,  s.  79— Priority  of 

note  holders — Prerogative  of  Crown. 

See  CROWN,  21. 

9.  Of  unpaid  vendor —  Sale  of  goods — Non-delivery — Part  of 

large  parcel. 

See  SALE  OF  GOODS,  21. 

10.  Mechanics  Lien — Materials  supplied  to  contractor — Payment 

by  promissory  note — Suspension  of  lien — Waiver. 

See  MECHANIC'S  LIEN,  2. 

11.  Pledge  of  railway  property  for  disbursement — Agreement  as  to 

— Void  as  against  creditors — opposition  d  fin  de  charge. 
Arts.  419,  1977,  2015  and  2094,  C.  C. 

See  PLEDGE,  6. 

Life  Rent — ^Transfer  of  arrears  of. 

See  COMMUNITY. 

Light  and  Air. 

See  EASEMENT,  3. 
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Limitations — Action  on  bond  ^ven  as  collateral  security  to  mort- 
gage—Cons. Stats.  N.  B.  c  85,  88.  1  &  6—3  &  4  Wm.  IV. 
c.  42. 

See  MORTGAGE,  3. 

2.  Trespaa&^^lea  of  liberum  tenementuni — Poseesaion,  title  by. 

In  an  action  of  trespass  quare  clau$um /regit  for  the  purpose  of  trying  the 
title  to  certain  land  adjoining  the  city  of  Belleville,  the  defendants  pleaded 
not  guilty ;  and  3nd.  That  at  the  time  of  the  alleged  trespass  the  said  land 
was  the  freehold  of  the  defendants,  M.  £.  MoG.  and  J.  L.  McG.,  and  they 
jastiiied  breaking  and  entering  the  said  close  in  their  own  right,  and  the  other 
defendants  as  their  servants,  and  by  their  command.  The  case  was  tried  by 
Armonr  J.,  without  a  jury,  and  he  rendered  a  verdict  for  plaintiff  with  thirty 
dollars  damages.  The  judgment  was  set  aside  by  the  Court  of  Common  Pleas, 
and  they  entered  a  verdict  for  the  defendants  in  pursuance  of  B.  8.  O.  c.  60, 
s,  287.  On  appeal,  the  Court  of  Appeal  for  Ontario  reversed  this  judgment 
and  restored  the  verdict  as  originally  found  by  Armonr,  J.  The  defendants 
thereupon  appealed  to  the  Supreme  Court. 

Held,  that  the  appellants  (defendants)  on  whom  the  onus  lay  of  proving 
their  plea  of  liberum  tenenuntumt  li^d  not  proved  a  valid  documentary  title,  or 
possession  for  twenty  years  of  that  actual,  continuous  and  visible  character 
necessary  to  give  them  a  title  under  the  Statute  of  Limitations ;  therefore 
plaintiff  was  entitled  to  his  verdict.     Henry,  J. ,  dissenting. 

MoConaghy  v.  Denmark.— iv.  609. 

3.  Possession  by  tenant  at  will. 

5«e  TENANCY  AT  WILL. 

4.  Statute  of — May  be  pleaded  by  the  Crown. 

See  PETITION  OF  RIGHT,  7. 

5.  As  against  interest  on  taking  fiu^counts. 

See  PAYMENT,  6. 
PRESCRIPTION. 

6.  Action  of  trespass — Title  by  possession. 

See  TRESPASS.  9. 

7.  In  suit  to  redeem  by  heirs  of  mortgagee — Purchase  under 

decree  for  sale  by  mortgagee  —  Trustee  for  sale  —  R  S.  O. 
c.  108  8.  19. 

See  MORTGAGE,  16. 
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8.  Title  by  possession  acquired   under  Statute  of  Limitations, 

38  V.  c.  160. 

See  POSSESSION.  7. 

9.  Statute  of  Limitations — Trespass  on  wild  lands — Isolated  acts 

of — Title — Misdirection, 

Isolated  acts  of  trespass,  committed  on  wild  lands  from  year  to  year,  will 
not  give  the  trespasser  a  title  under  the  Statute  of  Limitations,  and  there  was 
no  misdirection  in  the  jadge  at  the  trial  of  an  action  for  trespass  on  such  land 
refusing  to  leave  to  the  jury  for  their  consideration  such  isolated  acts  of 
trespass  as  evidencing  possession  under  the  statute. 

To  acquire  such  a  title  there  must  he  open,  visible  and  continuous 
possession  known  or  which  mif^ht  have  been  known  to  the  oVrner,  not  a  posses- 
sion equivocal,  occasional,  or  for  a  special  or  temporary  purpose.  Doe  d.  Dee- 
Barree  v.  White^  I  Kerr,  N.B.,  595  approved. 

The  judgment  of  the  court  below  affirmed,  Gwynne,  J.,  dissenting  on  the 
ground  that  the  finding  of  the  jury  on  the  question  submitted  to  them  was 
against  evidence,  and  further  that  the  acts  done  by  the  defendant  were  not 
mere  isolated  acts  of  trespass,  but  acts  done  in  assertion  of  ownership  during 
a  period  exceeding  thirty-five  years,  and  the  evidence  of  such  acts  should  have 
been  submitted  to  the  jury  and  the  jury  told  that  if  they  believed  this  evidence 
they  should  find  for  the  defendant. 

Sherren  t.  Pearson.— ziv.  581. 

10.  Statute  of  LimitatioTis — Petition  of  Right — Defence  by  Crown 

— Petition  of  Right  Act,  1876,  s,  7 — Construction  of 

In  1886,  M.  sought  to  recover  from  the  Crown  lands  set  out  for  the  con- 
atfuotionof  theRideau  Canal  by  virtue  of  8  Geo.  IV.  c.  1,  but  not  actually  used 
l^erefor,  and  an  indemnity  for  suoh  portion  thereof  as  had  been  sold  by  the 
Crown.  By  section  7  of  the  Petition  of  Right  Act,  1876,  the  Crown  is  allowed 
to  set  up  any  defence  to  a  petition  of  right  that  would  be  available  to  the 
defendant  in  a  suit  between  subject  and  subject.  By  the  Ordinance  Vesting 
Act,  7  y.  c.  11,  the  Rideau  Canal,  and  the  lands  and  works  belonging  thereto, 
were  vested  in  the  principal  officers  of  H.  M.  Ordinance  in  Great  Britain,  and 
by  section  29  it  was  enacted :  *'  Provided  always  and  be  it  enacted  that  all 
lands  taken  from  private  owners  at  Bytown  under  the  authority  of  the  Rideau 
Canal  Act  for  the  use  of  the  canal,  which  have  not  been  used  for  that  purpose,  * 
b«  restored  to  the  party  or  parties  from  whom  the  same  were  taken." 

Held,  per  Ritchie,  CJ.,  Strong  and  Gwynne,  JJ. — The  suppliant  is 
debarred  from  recovering  by  the  Statute  of  Limitations,  which  the  Crown  has 
a  right  to  set  up  in  defence  under  the  7th  section  of  the  Petition  of  Right  Act 
of  1876. 

Per  Strong,  J. — Independently  of  this  section,  the  Crown,  having  acquired 
the  lands  f ron^  persons  in  favour  of  whom  the  statute  had  begun  to  run  before 
the  possession  was  transferred  to  the  Crown,  the  body  incorporated  under  the 
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title  of  "  The  Prinoipftl  Offioers  of  Ordnance  '*  wonid  be  entitled  to  the  benefit 
of  the  statute,  which  wonld  continue  to  ran  in  favour  of  the  Grown. 

Per  Foumier,  Henry  and  Tascherean,  JJ. — ^The  Grown  was  not  entitled 
to  set  up  the  Statute  of  Limitations  as  a  defence  by  virtue  of  section  7  of  the 
Petition  of  Right  Act,  1876,  that  section  not  having  any  retroactive  effect. 

McQueen  t.  The  Qaeen.— xvi.  1. 

11.  Railway — Damages  caased  by  sparks  from  locomotive — Limi- 

tation of  actions  for  damages — R  S.  C.  c.  109,  s,  27 — 51  V. 
c.  29,  s.  287. 

Set  RAILWAYS  AND  RAILWAY  COMPANIES.  53. 

12.  Statute  of  Liviitationa — Acknowledgment  of  debt  barred  by — 

Suffijciency  of — Asaignment  of  chose  in  action — Right  of 
assignee  to  sue — Notice  to  debtor — R.  S.  {N.  S.),  4  ser,  c,  94, 
88,  355  iSc  359, 

The  following  letters  written  hy  a  debtor  to  his  creditor  were  held  to  take 
the  debt  oat  of  the  operation  of  the  Statute  of  Limitations : 

HOPEWELL,  August  9th,  1876. 

Dear  Uncle  Finlit,— I  received  a  letter  from  you  some  time  ago  about 

your  money.    I  delayed  writing  because  I  did  not  know  what  to  write.    I  did 

not  know  but  something  would  turn  up  that  would  enable  me  to  pay  you.    I 

have  a  good  deal  of  property — too  much  for  these  hard  limes — and  I  want  to 

'sell  some  of  it,  but  cannot  in  the  meantime,  as  times  are  that  bad  that  people 

do  not  want  to  buy  anything,  only  what  they  cannot  do  without.    But  this 

state  of  matters  will  not  continue  long,  and  when  the  times  get  better  I  will 

make  some  arrangement  to  pay  yon  your  money.    Be  not  afraid  of  it,  as  I 

have  but  a  small  family  and  no  boys,  I  will  have  plenty  to  pay  my  debts.    I 

did  get  somewhat  behind  hand  by  railway  affairs,  but  have  recovered,  and  I 

am  now  in  possession  of  a  good  deal  of  property  and  in  a  fair  way  of  doing 

well  whenever  the  times  get  better.    I  regret  very  much  keeping  it  from  you 

so  long  ;  however,  I  hope  the  time  will  soon  come  when  I  will  be  able  to  pay 

you. 

Yours  very  truly, 

Alex.  McDonald. 


Hopewell,  June  19th,  1875. 

Dear  Uncle, — I  am  in  receipt  of  yours  of  the  Slst  of  May  about  your 
money,  and  must  say  1  am  not  astonished  at  you  for  wanting  it.  You  ought 
to  have  had  it  long  ago,  and  you  would  have  had  it,  only  I  was  nnfortunate  in 
a  railroad  contract  I  took,  on  the  railroad  between  Truro  and  Pietou,  in  which 
I  lost  considerable  money,  and  got  largely  in  debt  besides.  After  giving  up  the 
work  I  hired  with  the  Government  to  carry  on  part  of  the  work.  At  this  time 
James  and  I  commenced  to  build  a  cloth  factory  on  a  small  scale,  in  order  to 
have  some  permanent  work.     I  borrowed  most  of  what  I  put  in.    The  man 
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who  had  your  money  on  mortgage,  after  having  it  two  years,  left:  I  had  to 
sell  the  property,  wbioh  I  took  from  him  by  deed,  for  one  thousand  dollars, 
losing  by  this  likewise.  I  th^n  got  an  offer  from  the  Gtovemment  to  go  to  the 
Bed  Biver  and  North-west  Territory  to  explore  there  for  two  years  among  the 
Indians,  and  got  back  last  winter.  I  have  now  my  debt  nearly  paid  and,  the 
amount  of  your  claim  secure  in  property,  viz.,  land  property,  so  that  you  will 
be  as  sure  of  your  money  in  a  shoit  time  as  if  you  had  it.  Do  not  think, 
Finlay,  that  I  intend  to  do  you,  or  any  other  body,  out  of  one  shilling.  So  rest 
assured  that  I  have  your  money  secured  in  a  manner  that  you  will  get  it» 
although  I  cannot  send  it  now.  Tou  had  good  patience,  so  I  hope  you  will 
have  a  little  more,  and  I  will  put  you  all  right. 

I  believe  I  worked  as  hard  and  travelled  far  more  than  you  did,  and  have 
been  much  more  unfortunate  than  you  were  since  you  left ;  but  since  two  years 
I  have  done  well,  and  hope  soon  to  do  well  by  you.  Now,  Finlay,  rest  assured 
that  I  have  your  money  secured  so  that  you  will  get  it,  whatever  becomes  of 
me. 
Mr.  F.  Thompson,  Very  truly  yours. 

Port  Ludlow,  British  Columbia.  Alex.  McDonald. 

The  Bevised  Statutes  of  Nova  Scotia,  4  ser.  c.  94,  s.  355.  authorizes  the 
assignee  of  a  chose  in  action  in  certain  cases  to  sue  thereon  in  the  Supreme 
Court  as  his  assignor  might  have  done,  and  s.  357  provides  that  before  such 
action  is  brought  a  notice  in  writing,  signed  by  the  assignee,  his  agent  or  attor- 
ney, stating  the  right  of  the  assignee  and  specifying  his  demand  thereunder, 
shall  be  served  on  the  party  to  be  sued.  Pursuant  to  this  section  the  assignee 
of  a  debt  served  the  following  notice  : — 

PicTou,  Nov.  21st,  1878. 
Alex.  Grant,  Esq. : 

Admr.  Estate  of  Alexander  McDonald,  deceased. 

Dbab  Sir, — You  are  hereby  notified  in  accordance  with  c.  94  of  the 

Bevised  Statutes,  s.  357,  that  the  debt  due  by  the  above  estate  to  Finlay 

Thompson  has  been  assigned  by  him  to  Alexander  D.  Cameron,  who  hereby 

claims  payment  of  twelve  hundred  dollars,  the  amount  of  the  said  debt  so 

assigned  to  him. 

S.  H.  Holmes, 

Att'y.  of  Alex.  D.  Cameron. 

Held,  affirming  the  judgment  of  the  court  below,  that  the  notice  was  a 
sufficient  compliance  with  the  statute. 

Present  : — Sir  W.  J.  Bitchie,  C.J.  and  Strong,  Fournier,  Taschereau,  and 
Patterson,  JJ. 

GFant  T.  Cameron. — May  6,  l891.-:-xviii.  716. 

13.  Statute  of — Title  to  land — Possession — Nature  of — Evidence, 

In  an  action  against  O.  to  recover  possession  of  land  it  was  shown  that  O. 
had  been  in  possession  over  twenty  years ;  that  he  was  originally  in  as  a  care- 
taker for  one  of  the  owners;  that  afterwards  the  property  was  severed  by 
judicial  decree  and  such  owner  was  ordered  to  convey  certain  portions  to  the 
others ;  that  after  the  severance  O.  performed  acts  showing  that  he  was  still 
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acting  for  the  owaers;  and  that  he  also  exercised  acts  of  (Ownership  by  enclos- 
ing the  land  with  a  fence  and  in  other  ways. 

H«ld,  reversing  the  jadgment  of  the  Court  of  Appeal  and  restoring  that  of 
Rose,  J.,  at  the  trial,  that  the  severance  of  the  property  did  not  alter  the  rela- 
tion between  the  owners  and  O. ;  that  no  act  was  done  by  O.  at  any  time 
declaring  that  he  would  not  continne  to  act  as  caretaker;  and  that  his 
possession,  therefore,  continued  to  be  that  of  caretaker  and  he  had  acquired  no 
title  by  possession.     Byan  v.  Ryan,  5  Can.  8.  C.  R.  437,  followed. 

Hevard  t.  O'Donohoe.— xix.  841. 

14.  Administration    proceedings — Proving    claim    on   notes    held 

under  agreement  with  original  holder  thereof  to  divide 
proceeds — Champerty — Subsequent  proof  by  original  holder 
, — Right  to  come  in  under  administration  order — Statute  of 
Limitations  no  bar  to  so  doing. 

Ste  CHAMPERTY. 

15.  Devise  of  land  without  estate  therein — Possessions-Right  to 

set  up  statute. 

See  TITLE,  7. 

16.  Sale  of  lands  by  Sheriff  under  execution  on  judgment  against 

executor  for  note  given  by  him  and  endorsed  by  testator — 
Purchase  by  executor — Possession  taken  by  devisee — Trust. 

See  TRUSTS  AND  TRUSTEES,  24. 

17.  Will — Devise  to  children — Possession  of  lands  of  estate  taken 

by  one  son,  an  executor  and  trustee  but  who  had  not  proved 
with  consent  of  acting  executor  and  trustee — Statute  of 
Limitations. 

See  WILL,  23. 

Liquidator— 

Set  WINDING  UP. 

Liquor — Sale  of. 

See  LEGISLATURE.  10. 

2.  Conviction  for  having  liquors  near  public  work — Destruction  of 
liquors— Malicious  arrest  and  imprisonment  by  justice  of 
the  peax2e. 

See  MALICIOUS  ARREST. 
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Liquor  License.— Liquor  License  Act,  (N.B.) — 50  V.  c.  4  (N.B.) — 
Validity  of — Prohibition  of  sale  of  liquor — Powers  of  mayor 
of  city — Disqualifying  liquor  sellers — Effect  of. 

See  STATUTE,  3. 
LICENSE,  3. 
LEGISLATURE,  18, 16. 

Liquor  License  Act,  1883.— Amending  Act — 47  F.  c.  32,  a.  26 — 
Referenfice  by  Oovemor  in  Council — Act  ultra  •  vires  of 
Dominion  Parliamenty 

Case  referred  by  the  Governor  General  in  Council  under  a.  26  of  47  V. 
a  32,  '*  An  Act  to  amend  the  Liquor  License  Act,  1883." 

let  Question — Are  the  following  Acts,  in  whole  or  in  part,  within  the 
legislative  authority  of  the  parliameat  of  Canada,  namely : — 

(1.)  The  Liquor  License  Act,  1883  ? 

(2.)  An  Act  to  amend  the  Liquor  License  Act,  1883. 

2nd  Question. — If  the  court  is  of  opinion  that  a  part  or  parts  only  of  the 
said  Acts  are  within  the  legislative  authority  of  the  parliament  of  Canada, 
what  part  or  parts  of  said  Acts  are  so  within  such  legislative  authority  ? 

Opinion. — The  Acts  referred  to  are,  and  each  of  them  is,  ultra  vires  of  the 
legislative  authority  of  the  parliament  of  Canada,  except  in  so  far  as  the  said 
Acts  respectively  purport  to  legislate  respecting  those  licenses  mentioned  in 
s.  7  of  the  said  **  The  Liquor  License  Act,  1883,"  which  are  there  denominated 
Vessel  Licenses  and  Wholesale  Licenses,  and  except  also,  in  so  far  as  the  said 
Acts  respectively  relate  to  the  carrying  into  effect  of  the  provisions  of  '*  The 
Canada  Temperance  Act,  1878..*'  The  Hon.  Mr.  Justice  Henry,  being  of 
opinion  that  the  said  Acts  are  ultra  vires  in  whole. 

[On  appeal  to  the  Privy  Council,  the  Acts  were  held  ultra  vires  in  whole.] 

In  re  The  Liquor  License  Act,  1883.— 12th  January,  1886. 

2.  Salaries  of  License  Inspectors — Approval  by  Oovemor  General 
in  Council — Liquor  License  Act,  1883,  s.  6, 

On  a  claim  brought  by  the  Board  of  License  Commissioners  appointed 
under  the  Liquor  License  Act,  1883,  for  moneys  paid  out  by  them  to  license 
inspectors  with  the  approval  of  the  Department  of  Inland  Revenue,  btit  which 
were  found  to  be  afterwards  in  excess  of  the  salaries  which  two  years  later 
were  fixed  by  Order  in  Council  under  s.  6  of  the  said  Liquor  License  Act,  1883. 

Held,  per  Fournier,  Taschereau  and  Patterson,  JJ.,  affirming  the  judgment 
of  the  Exchequer  Court,  that  the  Crown  could  not  be  held  liable  for  any  sum 
in  excess  of  the  salary  fixed  and  approved  of  by  the  Governor  General  in 
Council. 

Per  Bitchie,  C.  J.,  and  Strong,  J.,  that  the  Act  under  which  the  appellant 
was  appointed  having  been  declared  ultra  vires  the  petition  of  right  was  not 
maintainable.    The  Liquor  License  Act,  1883,  s.  6. 

Burroughs  t.  The  Queen.— xx.  420. 
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Litigious  Rights.— 5ai6  of—Arta.  1582,  1583,  1584,  a.  4,  G.  C. 

(P.  Q). 

B.  became  holder  of  40  shares  upon  transfers  from  D.  etal.,m  the  capital 
stock  of  the  St.  Gabriel  Mntoal  Bailding  Society.  At  the  time  of  the  trans- 
fers the  shares  in  qnestion  had  been  declared  forfeited  for  non-payment  of  dues. 
Subsequently  by  a  Superior  Court  judgment  rendered  in  a  suit  of  one  C,  other 
shares,  which  had  been  confiscated  for  similar  reasons,  were  declared  to  be 
valid  and  to  have  been  illegally  forfeited.  Thereupon  B.  by  a  petition  for  writ 
of  mandamtu  asked  that  he  be  recognized  as  a  member  of  the  society  and  be 
paid  the  amount  of  dividends  already  declared  in  favour  of  and  paid  to  other 
shareholders.  B/s  action  was  met,  amongst  other  pleas,  by  one  setting  forth 
that  B.  had  acquired  under  the  transfers  in  question  litigious  rights  and  that, 
by  law,  he  was  only  entitled  to  recover  from  the  respondents  the  amount  he 
had  actually  paid  for  the  same,  together  with  legal  interest  thereon,  and  his 
ooAt  of  transfers. 

field,  a£ELrming  the  judgment  of  ^he  court  below,  Foumier  and  Henry,  JJ., 
dissenting,  that  at  the  time  of  the  purchase  of  said  shares,  B.  was  a  buyer  of 
litigious  rights  within  the  provisions  of  Art.  1583,  C.  C,  and  under  Art.  1582 
could  only  recover  from  the  liquidators  the  price  paid  by  him  with  interest 
thereon. 

Also,  that  the  exception  in  Art.  1584,  §  4  of  C.  G.  only  applies  to.  the 
particular  demand  in  litigation  which  has  been  confirmed  by  a  judgment  of  a 
court,  or  which  having  been  made  dear  by  evidence  is  ready  for  judgment. 

Brady  t.  Stewaii.— xv.  82. 

2.  Judgment  in  favour  of  crown  for  possession  of  land — Sale  to 
advocate — Tierce  opposition  to  judgment  by  proprietor — 
Intervention— Arts.  1485  &  1583,  C.  C. 

See  PBACTICE,  14. 

Loan. — By  trader  to  non-trader — Interest — Prescription — C.  C. 
L.  C.  Art.  2250. 

See  PRESCRIPTION,  1. 

Loss. — Constructive — Total. 

See  INSURANCE,  MARINE,  2,  5,  6, 9, 16,  16,  19,  20,  27,  SO. 
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M. 
Magistrate.— 

See  JtJSTICE  OF  THE  PEACE. 

Maintenance.— 

See  DEED,  10. 

Malicious  Arrest — Malicious  and  illegal  arrest  and  imprison- 
ment — Justice  of  the  Peace — Conviction  for  having  liquors 
near  public  works — Destruction  of-  liquors — Notice  of 
action,  sufficiency  of — 

An  action  brought  to  recover  damages  for  the  malicious  and  illegal  arrest 
and  imprisonment  of  the  plaintiff,  and  for  the  destruction  of  a  quantity  of 
liquor  belonging  to  him.  The  facts  of  the  case  are  fully  set  out  in  15  O.  B. 
716.  The  defendants  appealed  from  the  judgment  of  the  Divisional  Court 
to  the  Court  of  Appeal  for  Ontario,  which  latter  court  affirmed  the  judgment 
of  the  Divisional  Court  and  dismissed  the  appeal. 

On  appeal  to  the  Supreme  Court  of  Canada,  that  court  Held  that  the 
judgment  of  the  court  below  should  be  affirmed  and  the  appeal  dismissed  with 
costs* 

Present. — Bitchie,  C.J.,  and  Strong.  Fonrnier.  Gwynne  and  Patterson,  JJ» 

Conmee  t.  Bond.— 20th  March,  1890. 

Malicious  Proceedings — Obtaining  injunction  maliciously. 

See  DAMAGES,  19. 

2.  In  insolvency. 

See  DAMAGES,  25. 
INSOLVENCY,  9. 

Malicious  Prosecution— Action  for  libeJ^-Slander— Prescription^ 
Arts.  ^262  and  2267,  C,C, — Proceedings  instituted  to  remove 
plaintiff  froTa  position  of  cormnissioner  of  expropriations. 

This  action  was  instituted  by  James  K.  Springle,  in  his  life  time  civil 
engineer,  for  $20,000  for  damages  which  he  alleged  he  had  8u£fered  in  conse- 
quence of  his  having  been  unjustly  removed  by  the  defendants  (the  mayor, 
'  etc.,  of  the  city  of  Montreal,)  from  the  position  of  commissioner  of  expropria- 
tions for  the  t¥idening  of  St.  Joseph  street,  in  the  city  of  Montreal.  The 
appellants,  widow  and  daughters  of  the  late  James  E.  Springle,  became 
plaintiffs  par  reprise  d*in8tanee. 

On  the  14th  April,  1868,  Springle  and  two  others.  Brown  and  Masson, 
were  named  joint  commissioners  to  determine  the  amount  which  should 
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be  accorded  to  the  Hoa.  C.  Wilson  for  the  expropriation  of  a  part  of  his 
property. 

.  Mesem.  Springle  and  Brown,  after  valaing  the  compensation  which 
should  be  given  to  Mr.  Wilson  at  919,500,  on  certain  objections  being  made, 
reduced  the  amount  in  their  final  report  to  913,666.  Mr.  Masson,  not 
agreeing  with  his  colleagues,  in  his  report  declared  that  97,600  would  be  a 
sufficient  compensation. 

Thereupon,  on  the  7th  August,  1868,  the  defendants  passed  a  resolution 
charging  Springle  and  Brown  with  fraud  and  partiality,  and  an  application 
was  made  to  the  Superior  Court  to  have  them  removed  from  the  office  of 
commissioners. 

On  the  17th  September,  1870,  the  application  was  granted  on  the  ground 
that  the  commissioners  had  committed  an  error  of  judgment  in  the  execution 
of  their  duty  as  commissioners,  and  had  proceeded  on  a  wrong  principle  in 
estimating  the  amount  payable  for  expropriation.  The  charges  of  fraud  and 
partiality  were  held  unfounded. 

On  the  20th  September,  1873,  the  Court  of  Queen's  Bench  for  Lower 
Canada  re-instated  the  said  Springle  and  Brown  in  their  position  as  com- 
missioners. 

On  the  4th  November,  1876,  this  judgment  was  confirmed  by  the  Privy 
Council.    Their  Lordships  say : — 

'*  The  petitions  contained  charges  of  very  scandalous  fraud  and  parti- 
ality. 

"  Their  Lordships  think  it  unfortunate  that  such  charges  were  made, 
^  because  it  turned  out  there  was  no  ground  whatever  for  them.  The 
respondents  were  removed,  not  for  having  carried  into  effect  a  right  prin- 
ciple erroneously,  but  for  having  adopted  an  erroneous  principle.  Their 
Lordships  consider  that  the  principle  adopted  by  the  respondents  was  not 
erroneous,  and  therefore  that  the  inference  of  want  of  diligence  drawn  from 
it  fails." 

In  the  meantime,  in  May,  1871,  Springle  had  brought  the  present  action 
of  damages  against  the  defendants — and  this  action  was  prosecuted,  on  his 
death,  by  the  present  respondents. 

At  the  hearing  on  the  merits,  the  present  appellants  urged  three  points 
and  they  submitted : 

1st.  That  the  action  was  absolutely  barred  under  Arts.  2262  ^  2267  of  the 
Civil  Code  of  Lower  Canada,  which  read  respectively  as  follows,  Art.  2262 : 
"  The  following  actions  are  prescribed  by  one  year :  1.  For  slander  or  libe?, 
reckoning  from  the  day  that  it  came  to  the  knowledge  of  the  party  aggrieved." 

Art.  2267.  "  In  all  the  cases  mentioned  in  Arts.  2250,  2260,  2261  (&  2262, 
the  debt  is  absolutely  extinguished,  *and  no  action  can  be  maintained  after  the 
delay  for  prescription  has  expired." 

2nd.  That  the  appellants  had  not  been  actuated  by  malice,  that  they  had 
considered  it  a  duty  to  adopt  proceedings  for  the  redress  of  grievances  com- 
plained of  by  the  interested  parties,  that  there  was  reasonable  and  probable 
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cause  for  their  acts,  and  that  Springle  had  safifered  no  damage  for  which  they 
were  amenable  to  law. 

The  Saperior  Coart,  relying  on  the  provisions  of  the  code,  dismissed  the 
action  on  the  81st  May,  1880,  without  entering  into  the  merits,  but  the  Court  of 
Appeals,  on  the  27th  January,  1888,  reversed  the  judgment  and  allowed  $8,000.00 
damages  to  the  present  respondents,  being  of  opinion  that,  as  the  matter  was  still 
in  course  of  litigation,  Arts.  2262  <fe  2267,  G.  C.  did  not  apply,  and  the  action  was 
not  prescribed ;  that  there  was  no  proof  of  the  fraud  and  misconduct ;  that  the 
proceedings  were  without  reasonable  and  probable  cause,  and  malice  should  be 
inferred. 

On  appeal  to  the  Supreme  Court  of  Canada.  Held,  affirming  the  judgment 
of  the  Court  of  Queen's  Bench,  Fournier,  J.,  dissenting,  that  the  action  was  not 
an  action  merely  for  the  libel  contained  in  the  resolution  of  the  7th  August,  1868, 
but  for  a  malicious  prosecution,  following  up  that  resolution  by  proceedings 
instituted  in  the  courts,  maliciously  and  without  any  reasonable  and  just  cause, 
and  prescription  did  not  begin  to  run  until  the  termination  of  such  proceedings. 
The  action,  therefore,  and  judgment  for  damages  should  be  sustained,  no  objec- 
tion having  been  raised  that  the  action  was  prematurely  brought. 

Montreal  t.  Hall.— xii.  74. 

2.  Action  for  Ttuxliciovs  proseewtion — Favourable  termination  of. 

Where  a  parky  pays  under  protest  a  penalty  imposed  upon  him  by  a 
justice  of  the  peace  in  proceedings  taken  against  him  under  the  provisions  of 
c.  22  of  the  Consolidated  Statutes  of  Lower  Canada,  "  An  Act  respecting  Good 
Order  in  and  near  Places  of  Public  Worship,"  and  such  party  afterwards  bringa 
an  action  in  damages  against  the  person,  whom  he  alleged  had  maliciously 
instigated  such  proceedings,  and  at  the  trial  before  a  jury  there  is  no  evidence- 
of  the  favourable  termination  of  the  prosecution  against  him,  the  court  were 
equally  divided  as  to  the  right  of  such  party  to  maintain  his  action. 

Sir  W.  J.  Ritchie,  C.J.  and  Strong  and  Taschereau,  JJ.,  were  of  opinion 
that  the  action  could  not  be  maintained  under  such  circumstances.  Fournier 
Henry  and  Gwynne,  JJ.,  contra.  The  appeal  was  in  consequence  dismissed 
without  costs. 

Poitras  T.  Lebeau.— March  15, 1888— xi v.  742. 

3.  Injunction — 41  V.  c.  H,  «.  4,  (P-Q.)  —  Action  for  Danuigea — 

Want  of  probable  cause — Damages  other  than  costs. 

Where  a  registered  shareholder  of  a  company,  finding  the  annual  reports 
of  the  company  misleading,  applies  after  notice  for  a  writ  of  injunction  to 
restrain  the  company  from  paying  a  dividend,  and  upon  such  application  the 
company  do  not  deny  even  generally  the  statements  and  charges  contained  in 
the  plaintiff's  affidavit  and  petition,  there  is  sufficient  probable  cause  for  the 
issue  of  such  writ ;  and  consequently,  the  defendant,  who  upon  the  merits  has 
succeeded  in  getting  the  injunction  dissolved,  has  no  right  of  action  for  dam- 
ages resulting  from  the  issue  of  the  injunction. 

The  Montreal  Street  Railway  Company  t.  Ritchie.— xvi.  622. 

CAS.  DIG. — 33 
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4.  Action  for  rrujlicious  prosecution — Reasonable  and  prcbable 
cause — Inference  from  facts  proved — Functions  of  judge 
and  jv/ry. 

In  an  action  for  malioiooB  proaeoation,  the  existenoe  or  non-existence  of 
reasonable  and  probable  oanse  is  to  be  decided  by  the  judge  and  not  the  jnxy. 

A.,  stafif-inepector  of  the  Toronto  police  force,  laid  an  information  before 
the  police  magistrate  charging  M.,  ■•  married  woman*  with  the  offence  of  keep- 
ing a  house  of  ill -fame.  In  laying  the  information,  A.  acted  on  a  statement 
made  to  him  by  a  woman  who  alleged  that  she  had  been  a  frequenter  of  the  house 
occupied  by  M..  and  stated  facts  sufficient,  if  true,  to  prove  the  charge,  A 
warrant  was  issued  against  M.,  who  was  arrested  and  brought  before  the 
magistrate,  who,  after  hearing  the  evidence,  dismissed  the  charge.  M.  and  her 
husband  then  brought  an  action  against  A.  for  malicious  prosecution. 

The  action  was  tried  three  times,  each  trial  resulting  in  a  judgment  of  non- 
suit, which  was  set  aside  by  a  Divisional  Court  and  a  new  trial  ordered.  From 
the  judgment  ordering  the  third  new  trial  A.  appealed,  and  the  judges  in  the 
Court  of  Appeal  for  Ontario  being  equally  divided  the  order  for  new  trial  stood. 
A.  then  appealed  to  the  Supreme  Couit  of  Canada. 

At  the  last  trial  of  the  action  it  was  shown  that  A.  had  requested  the  police 
inspector  for  the  division  in  which  M.*s  house  was  situate  to  make  inquiries 
about  it,  and  that  after  the  information  was  laid  the  inspector  informed  A.  that 
there  were  frequent  rows  in  the  house  owing  to  the  intemperance  of  M.,  and  that 
he  thought  there  was  nothing  in  the  charge.  The  trial  judge  did  not  submit  the 
case  to  the  jury,  but  held  that  want  of  reasonable  and  probable  cause  was  not 
shown ;  but  the  Divisional  Court  held  that  he  should  have  asked  the  jury  to 
find  on  the  fact  of  A.'s  belief  in  the  statement  furnished  to  him,  on  which  he 
acted  in  bringing  the  charge. 

Held,  Taschereau,  J.,  dissenting,  that  A.  was  justified  in  acting  on  the  state- 
ment, and,  the  facts  not  being  in  dispute,  there  was  nothing  to  leave  to  the  jury ; 
that  the  trial  judge  rightly  held  that  no  want  of  reasonable  and  probable  cause 
had  been  shown,  and  his  judgment  should  not  have  been  set  aside,  and  must 
be  restored. 

Archibald  t.  MoLapen.— zxL  688. 

Mandamus — ^Appeal  in  cases  of. 

See  JURISDICTION,  11. 

2.  By  member  of  benefit  society  to  be  reinstated. 

See  BENEFIT  SOCIETY. 

3.  To  compel  issue  and  delivery  of  debenturea 

See  BY-LAW,  8. 
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4  Ride  nisi  for — County  school  rates  for  1873-78 — Bsv.  Stat. 
c.  Se,  8,  62,  {N.S.). 

A  mandamut  was  applied  for  at  the  instanoe  of  the  Bessions  for  the 
ooonty  of  Halifax,  to  compel  the  warden  and  coonoil  of  the  town  of  Dart- 
mouth to  assess,  on  the  property  of  the  town  liable  for  assessment,  the  sum 
of  116,976  for  its  proportion  of  oonnty  school  rates  for  the  years  1878-78, 
under  s.  52  of  the  Educational  Act,  B.  S.  N.  8.  c.  88.  The  Supreme  Court 
of  Nova  Scotia,  without  determining  whether  the  required  assessment  was 
possible  and  was  obligatory  when  the  writ  was  issued,  made  the  rule  nUi  for  a 
mandamua  absolute,  leaving  these  questions  to  be  determined  on  the  return  of 
the  writ. 

On  appeal  to  the  Supreme  Court  of  Canada,  it  was  Held,  Strong  and 
Gwynne,  JJ.,  dissenting,  that  the  granting  of  the  writ  in  this  case  was  in  the 
discretion  of  the  court  below,  and  the  exercise  of  that  discretion  cannot  at 
present  be  questioned. 

Per  Bitchie.  C. J.— That  the  town  of  Dartmouth  is  not,  but  that  the  city 
of  Halifax  is,  exempted  by  c.  82  B.  8.  N.  S.  from  contribution  to  the  county 
school  rates. 

The  Queen  t.  Warden  and  Council  of  the  Town  of  Dartmouth. — ix.  509. 
See  MANDAMUS,  7. 

5.  Never  granted  to  compel  a  person  to  do  what  is  impossible. 

See  LICENSE,  8. 

6.  Writ  of — Return  to — Demurrer  to  return. 

On  an  appeal  from  an  order  of  the  Supreme  Court  of  Nova  Scotia, 
quashing,  on  demurrer,  a  return  to  a  writ  of  mandamiUt  and  ordering  a 
peremptory  writ  to  issue,  the  objection  was  taken  that  under  the  practice  in 
Nova  Scotia  a  demurrer  would  not  lie  to  a  return  to  a  writ  of  mandamtu. 

Held,  that  this  objection  must  be  over-ruled  and  the  appeal  heard  on  its 
merits. 

Dartmouth  t.  The  Queen.— 12th  May,  1885. 

7.  Rates  and  assessments — Municipality  of  county  of  Halifax — 

School  rates  in — Liability  of  town  of  Dartmouth  to  con- 
tribute to — Assessing  present  ratepayers  for  rate  of  previous 
year--Manda7nus — Jurisdiction  to  order  writ  of 

Held,  Bitchie,  C.J.,  dissenting,  that  the  town  of  Dartmouth  is  not  liable 
to  contribute  to  the  assessment  for  the  support  of  schools  in  the  municipality 
of  the  county  of  Halifax. 

Held,  also,  that  if  so  liable  a  writ  of  mandamus  could  not  istiue  to  enforce 
the  payment  of  such  contribution  as  the  amount  of  the  same  would  be  uncer- 
tain and  difficult  to  be  ascertained. 
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Held,  also,  that  tha  niepayen  of  1886  ooold  not  be  awMied  for  leliool 
rates  leviable  in  previooe  yean. 

Held,  per  Ritchie,  C.  J.,  dieeenting,  that  only  the  city  of  Halifax  ie  exempt 
from  SQoh  oontribation,  and  the  town  of  Dartmouth  is  liable. 

Darimoath  t.  The  QveaB.— xiv.  45. 

8.  To  compel  school  commissioners  to  cany  out  decision  of  Supei> 

infcendent  of  Education.    40  V.  c  22  &  11  (Q.). 

See  EDUCATION,  3. 

9.  Quebec  Pharmacy  Act  (48  V.  c  36  (Q.) — Be^tration  of  partner- 

ship. 

See  PARTNERSHIP,  8. 

10.  Relief  against  the  Grown — Petition  of  Right — Direct  relief 

By  the  Ordnance  Veeting  Act,  7  V.  o.  2,  the  Ridean  Canal,  and  the  lands 
and  works  belonging  thereto,  were  vested  in  the  principal  officers  of  H.  M. 
Ordnance  in  Great  Britain,  and  by  s.  29  it  was  enacted :  **  Provided  always, 
and  be  it  enacted  that  all  lands  taken  from'  private  owners  at  By  town  onder 
the  authority  of  the  Ridean  Canal  Act  for  the  use  of  the  canal,  which  have 
not  been  used  for  that  purpose,  be  restored  to  the  party  or  parties  from  whom 
the  same  were  taken."  The  appellant,  the  heir-at-law  of  William  McQueen, 
by  her  petition  of  right  sought  to  recover  from  the  Crown  90  acres  of  the  land 
originally  taken  by  Colonel  By,  but  not  used  for  the  purposes  of  the  canal,  or 
such  portion  thereof  as  still  remained  in  the  hands  of  the  Crown  and  an 
indemnity  for  the  value  of  such  portions  of  these  90  acres  as  had  been  sold  by 
the  Crown. 

Held,  per  Strong.  J. — A  petition  of  right  is  an  appropriate  remedy  for  the 
assertion  by  the  suppliant  of  any  title  to  relief  under  s.  29.  Where  it  is  within 
the  power  of  a  party  having  a  claim  against  the  Crown  of  such  a  nature  as  the 
present  to  resort  to  a  petition  of  rights  a  mandamus  will  not  lie,  and  a  manda- 
mus will  never  under  any  circumstances  be  granted  where  direct  relief  is 
sought  against  the  Crown. 

McQueen  t.  The  Queen. — xvi.  1. 

11.  Mandarana — Judgment  on  demurrer — Supreme  and  Exchequer 

Courts  Act,  s.  H  (g)f  38,  29  and  30, 

Interlocutory  judgments  upon  proceedings  for  and  upon  a  writ  of 
mandamus  are  not  appealable  to  the  Supreme  Court  under  s.  24  {g)  of  the 
Supreme  and  Exchequer  Courts  Act.  The  word  "  judgment "  in  that  sub- 
section means  the  final  judgment  in  the  case. 

Strong  and  Patterson,  JJ.,  dissenting. 

Langevin  t.  Les  Commitialres  d'Eoole  de  St.  Maro.— xviii.  599. 
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12.  To  municipality — Assessment — Employment  of  physician  by 

board  of  health — Dismissal — Form  of  remedy. 

See  MUNICIPAL  CORPORATION,  14. 

13.  Superintendent  of  Education — Powers — Establishment  of  new 

school  district — Appeal — Approval  of  three  visitors — 40  V. 
c.  22,  8.  11  (P.Q.)— R.  S.  Q.,  Art.  2055. 

See  EDUCATION,  6. 

14.  Municipal   corporation — Drainage   of  lands — Injury  to  other 

lands  by — Remedy  for — Arbitration — Notice  of  action — 
R.  S.  0. 1887,  c.  184— Ont.  Judicature  Act,  R.  S.  0. 1887,  c.  44. 

See  MUNICIPAL  CORPORATION.  26. 

16.  Municipal  corporation — Drainage  of  lands  non-completion  of 
works — Maintenance  and  repair — Notice — Ont.  Municipal 
Act,  R.  S.  O.  c.  184,  s.  583. 

See  MUNICIPAL  CORPORATION,  27. 

Mandatory. — ^Action  to  account — Curator  to  substitution — Negoti- 
orum  gestor. 

See  WILL,  21. 

Manslaughter — Indictment  for — Names  under  alias— No  evidence 
as  to  one  of — Variance  not  fatal. 

See  CRIMINAL  APPEAL.  12. 

Maritime  Court  of  Ontario. — Act  establishing,  intra  vires. 

Held,  that  40  Y.  c.  21,  establtBhin^  a  court  of  maritime  iarisdiction  for  the 
Province  of  Ontario,  is  intra  vires  of  the  Dominion  Parliament. 

"  The  Picton."— iv.  64S. 

2.  Appeal  and  cross-appeal — Collision  with  anchor  of  a  vessel — 
Contributory  negligence — Damages,  apportionment  of. 

On  the  27th  April,  1880,  at  Port  K.,  on  Lake  Erie,  where  veeBels  go  to 
load  timber,  staves,  etc.,  and  where  the  '*  Erie  Belle."  the  respondent's  vessel, 
was  in  the  habit  of  landing  and  taking  passengers,  the  "  M.  C.  Upper,"  the 
appellant^s  vessel,  was  moored  at  the  west  side  of  the  dock,  and  had  her  anchor 
dropped  some  distance  out  in  continuation  of  the  direct  line  of  the  east  end  of  the 
wharf,  thus  bringing  her  cable  directly  across  the  end  of  the  wharf  from  east  to 
west,  and  without  buojring  the  same  or  taking  some  measure  to  inform  incoming 
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voBsels  where  it  was.  The  **  Erie  Belie  '*  oame  into  the  wharf  safely,  and  in 
hacking  oat  from  the  wharf  she  oame  in  contact  with  the  anchor  of  the  "  M. 
C.  Upper,"  making  a  larf^e  hole  in  her  bottom.  On  a  petition  filed  by  the 
owner  of  the  "  Erie  Belle,"  in  the  Maritime  Court  of  Ontario,  to  recover  damages 
done  to  his  vessel  by  the  schooner  **  M.  C.  Upper."  the  jadge  who  tried  the  case 
fonnd,  on  the  evidence,  that  both  vessels  were  to  blame,  and  held  that  each 
should  pay  one-half  of  the  damage  sustained  by  the  **  Erie  Belle." 

On  appeal  by  owner  of  '*  M.  G.  Upper  "  and  cross-appeal  by  owner  of  **  Erie 
Belle  "  to  the  Supreme  Court  of  Canada,  Held,  per  Ritchie,  C.  J.,  and  Foumier 
and  Taschereau,  JJ.,  that  as  the  '*  Erie  Belle,"  being  managed  with  care  and 
skill,  went  to  the  wharf  in  the  usual  way,  and  came  out  in  the  usual  way,  and  as 
the  "  M.  C.  Upper  "  had  wrongfully  and  negligently  placed  her  anchor  (as  much  a 
part  of  the  vessel  as  her  masts)  where  it  ought  not  to  have  been,  and  without 
indicating,  by  a  buoy  or  otherwise,  its  position  to  the  '*  Erie  Belle,"  the  owner  of 
the  "  Erie  Belle  "  was  entitled  to  full  compensation,  and  the  "  M.  C.  Upper  " 
should  pay  the  whole  of  the  damage. 

Per  Strong,  Henry  and  Gwynne,  J  J.,  that  the  **  M.  C.  Upper  "  had  a  right 
to  have  her  anchor  where  it  was,  and  that  it  was  not  in  the  line  by  which  the 
"  Erie  Belle  "  entered  and  by  which  she  could  have  backed  out ;  that  the  strain 
on  the  anchor  chain  when  the  crew  of  the  **  M.  C.  Upper  "  were  hauling  on  it 
all  the  time  the  "  Erie  Belle  "  was  at  Port  K.  sufficiently  indicated  the  position 
of  the  anchor,  and  therefore  that  the  accident  happened  through  no  fault  or 
negligence  on  the  part  of  the  "  M.  C.  Upper." 

The  court  being  equally  divided,  the  appeal  and  cross-appeal  were 
dismissed  without  costs,  and  the  judgment  of  the  Maritime  Court  of  Ontario 
affirmed. 

McCallnm  t.  Odette.— vu.  86. 

3.  Jurisdiction  of — Rev,  Stats.  Ont  c,  128 — Collision — Negligence, 
causing  death — Action  in  rem  by  mother  of  deceased  child 
— Master  and  servant 

The  appellant*s  child,  a  minor,  was  killed  in  a  collision  between  two 
vessels  by  the  negligence  of  the  officers  in  charge  of  one  of  them,  "The 
Garland."  Petition  against  **The  Garland,"  libelled  under  the  Maritime 
Court  Act  at  the  port  of  Windsor,  on  behalf  of  the  appellant,  claiming  |2,000 
damages  sufifered  by  her,  owing  to  the  death  of  her  son  and  servant,  caused 
by  the  negligence  of  the  officers  in  charge  of  said  "Garland."  The  respon- 
dent intervened,  and  demurred  on  the  ground  that  the  petition  did  not  set 
forth  a  cause  of  action  against  "  The  Garland  "  within  the  jurisdiction  of  the 
court. 

Held,  Fournier  and  Taschereau,  JJ.,  dissenting,  that  the  Maritime  Court 
of  Ontario  has  no  jurisdiction  apart  from  R.  S.  O.  c.  128  (re-enacting  in  that 
Province  Lord  Campbell's  Act,  9  <Sfc  10  V.  c.  98),  in  an  action  for  personal 
injury  resulting  in  death,  and  therefore  the  appellant  had  no  loctu  itandi,  not 
having  brought  her  action  as  the  personal  representative  of  the  child. 
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Per  Foamier,  Tasoherean,  Henry  and  Gwynne,  JJ.,  reversing  the  jndg- 
ment  of  (he  Maritime  Court  of  Ontario,  that  Vice- Admiralty  Coorts  in  British 
possessions  and  the  Maritime  Court  of  Ontario  have  whatever  jurisdiction  the 
High  Court  of  Admiralty  has  over  *'  any  claim  for  damages  done  hy  any  ship, 
whether  to  person  or  to  property." 

Per  Fournier  and  Tasohereau,  JJ.,  dissenting,  that  apart  from  and  inde- 
pendently of  0.  128,  Rev.  Stats.  Ont.,  the  Maritime  Court  of  Ontario  has 
jurisdiction  in  a  proceeding  in  rem  against  a  foreign  vessel  for  the  recovery 
of  damages  for  injuries  resulting  in  death ;  that  the  appellant,  either  in  the 
capacity  of  parent  or  of  mistress,  was  entitled  to  claim  damages  for  the  loss  of 
her  son  or  servant. 

Mona^han  t.  Horn. — vii.  409. 

4.    Collision — Negligence — Damages, 

Appeal  from  a  judgment  of  the  judge  of  the  Maritime  Court  of  Ontario  at 
Sandwich  and  Windsor. 

The  suit  was  brought  by  the  owners  of  the  tug  **  Minnie  Morton  "  to 
recover  damages  occasioned  by  the  tug  being  run  into  by  and  getting  foul  with 
a  raft  in  tow  of  the  tug  *'  John  Owen. "  The  collision  occurred  on  the  evening  of 
the  1st  October,  1881.  At  the  time  of  the  collision  the  *'  Minnie  Morton,"  which 
had  been  during  that  and  the  preceding  day  acting  as  a  deck  for  divers,  who 
were  engaged  in  the  endeavour  to  float  a  vessel  named  the  Swain,  then  grounded 
to  the  north  of  Bois  Blanc  Island,  in  the  Detroit  Biver,  was  tied  on  the  North 
side  of  the  Swain,  that  is  further  in  the  channel,  when  the  **  John  Owen  "  towing 
a  raft  of  logs  passed  down  the  river  to  the  eastward  of  the  same  island,  and  the 
tail  of  the  raft  collided  with  the. "  Minnie  Morton,'*  and  carried  her  down  the 
river  where  she  sank,  and  could  not  afterwards  be  found.  The  Detroit  Biver 
is  divided  into  two  channels  by  Bois  Blanc  Island,  and  the  eastward  channel 
on  the  Canadian  side  is  used  for  towing  rafts  down  that  stream.  The 
petitioner  averred  that  the  master  and  crew  of  the  "  Owen  "  in  passing  the  point 
where  the  **  Morton  "  was  lying,  negligently  steered  the  **  Owen  **  nearer  to  the 
island  than  they  should  have  done ;  that  the  "  Owen  '*  on  account  of  the  size  of 
the  raft  was  unable  to  exercise  proper  control  over  it,  and  it  was  carried  by  the 
current  in  a  westerly  direction  against  the  **  Morton,"  and  that  the  slow  rate  of 
speed  at  which  the  *■*  Owen  "  proceeded  in  passing,  either  from  the  inability  of 
the  tug,  or  through  the  negligence  of  the  master  and  crew  to  proceed  faster,  in 
conjunction  with  the  neglect  of  the  "  Owen  "  to  pursue  a  proper  course,  directly 
contributed  to  the  disaster  by  permitting  the  raft  to  approach  so  near  to  the 
"  Morton,"  and  with  an  insufficient  rate  of  speed  to  resist  the  action  of  the 
current. 

The  answer  denied  the  charge  of  negligence ;  averred  that  the  tug  and  her 
raft  were  navigated  with  all  due  skill ;  that  the  '*  Owen,"  after  having  passed 
Lime  Kiln  Crossing,  kept  as  near  to  the  easterly  bank  of  said  river  as  she 
could  be  kept  with  safety  ;  that  she  was  proceeding  with  as  much  speed  as  it 
was  practicable  to  maintain  ;  that  there  was  a  strong  north-easterly  wind,  and 
that  the  action  of  the  wind  caused  the  end  of  the  raft  to  be  thrown  toward  the 
upper  end  of  the  inland,  and  if  it  came  into  collision  with  the  *'  Morton,"  the 
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•xme  was  not  imputable  to  any  fault,  negligence  or  misconduct  on  the  part  of 
the  tug,  her  officers  and  crew. 

The  defendant  contended  that  there  is  a  great  deal  of  traffic  in  the  river, 
most  of  which  passes  to  the  eastward  of  the  island  referred  to ;  that  many  rafts 
in  every  year,  and  at  all  seasons,  are  towed  down  the  river,  and  such  rafts  vary 
in  size,  some  of  them  numbering,  according  to  the  evidence,  4,000,000  feet ; 
that  these  rafts  necessarily  require  a  great  deal  of  room,  in  fact  occupy  while 
passing  the  Bois  Blanc  Island,  nearly  all  the  space  of  the  stream  navigable  at 
this  point ;  that  the  "  Minnie  Morton."  being  so  lying  in  the  channel,  was  at 
the  time  of  the  accident  without  any  lookout  or  watch  of  any  kind ;  that  she 
had  not  any  light,  or  if  a  light,  that  It  was  not  of  a  sufficient  size  or  brightness, 
nor  in  accordance  with  the  statute  requirement  in  that  behalf,  and  that  the 
**  Minnie  Morton,**  lying  in  this  navigable  river,  not  in  a  harbour  nor  at  a 
wharf  or  dock,  ought  to  have  been  manned  so  as  to  have  easily  moved  out  of 
the  way  of  passing  vessels  or  rafts,  so  as  to  be  out  of  the  position  of  danger  to 
l\erself  in  which  she  was  lying  and  out  of  the  course  of  vessels  lawfully  navi- 
gating the  stream. 

The  Judge  of  the  Maritime  Court  pronounced  in  favour  of  the  petitioners 
and  condemned  the  "  Owen  "  for  all  damages  sustained  by  the  petitioners  in 
consequence  of  the  collision  and  total  loss  of  the  "Morton,**  and  fixed  the 
damages  at  1^2,600. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  finding  of  the 
judge  of  the  court  below  should  be  affirmed.    Gwynne,  J.,  dissenting. 

Appeal  dismissed  with  costs. 

Oven  T.  Odette.— 19th  June,  1888. 

o.    Rule  of  Maritime  Court — Notice  of  appeal — Pronouncing  and 
•   entry  of  judgment — Time  for  appealing. 

See  APPEAL,  27. 

6.    CoUidion — Damagea — Party  in  fault — Anmvering  aignola. 

The  owners  of  the  tug  *'  B.H.**  sued  the  owners  of  the  steam  propellor 
*'  St.  M,"  for  damages  occasioned  by  the  tug  being  run  down  by  the  propellor 
in  the  River  Detroit, 

Held,  reversing  the  judgment  of  the  Maritime  Court  of  Ontario,  that  as 
the  evidence  showed  the  master  of  the  tug  to  have  misunderstood  the  signals 
of  the  propellor,  and  to  have  directed  his  vessel  on  the  wrong  course  when  the 
two  were  in  proximity,  the  owners  of  the  propellor  were  not  liable  and  the 
petition  in  the  Maritime  Court  should  be  dismissed. 

Present:— Sir  W.  J.  Ritchie.  C.J.,  and  Strong,  Fournier,  Taschereau  and 
Gwynne,  JJ. 

Robertton  y.  Wi^e— The  St.  MA^nui.— March  19th,  1888.-xvi  720. 
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7.    Salvage — Special  Contract — Action  by  agents  of  otvners — 
Agreement  to  maTiage  tug  on  commission. 

This  was  a  prooeeding  in  rem  against  the  appellant's  tag  the  "Marion 
Teller  **  to  recover  remnneration  for  services  rendered  by  the  tog  '*  F.  A.  Fol- 
ger  "  in  resooing  the  former  when  stranded  on  the  shore  of  Lake  Erie. 

The  petition  states  that  the  master  of  the  "  Marion  Teller  "  engaged  the 
tog  **  F.  A.  Folger  **  to  proceed  to  the  stranded  vessel  and  rescue  her,  which 
the  master  of  the  latter  tag  agreed  to  do,  and  after  working  at  her  for  some 
time,  the  *'Folger  "  did  get  the  "  Teller  "  into  deep  water.  The  plaintiffs  who 
had  the  management  of  the  rescuing  tug  sued  in  their  own  names  for  salvage. 

The  claim  was  resisted  on  the  gromid  that  the  plaintiffs  were  not  properly 
salvors  and  had  no  right  to  bring  the  action,  being  neither  owners  of  the  tug 
"Folger**  nor  master  nor  mariners  on  board  the  tug,  but  simply  agents  for  the 
owners  under  the  following  agreement : — 

*'  It  is  hereby  agreed  between  John  Price,  merchant,  of  Port  Stanley,  of 
the  first  part,  and  Odette  and  Wherry,  merchants,  of  Windsor,  of  the  second 
part,  as  follows,  viz. : 

"  The  party  of  the  first  part  agrees  to  place  his  tug  "  F.  A.  Folger  "  in 
charge  of  the  parties  of  the  second  part,  for  them  to  manage  for  the  season  of 
1886,  or  until  the  said  party  of  the  first  part  succeeds  in  selling  her ; 

"  And  the  said  parties  of  the  second  part  agree  to  manage  the  said  tug 
**  F.  A.  Folger  "  and  secure  as  much  work  for  her  as  possible,  and  render 
monthly  statements  and  remittances,  less  a  commission  of  5  per  cent.,  on  the 
gross  earnings. 

Windsor,  AprU  28th,  1886." 

It  was  further  contended,  that  if  the  plaintiffs  had  any  claim  another 
vessel  that  assisted  was  also  interested  and  should  be  joined,  and  further,  that 
the  rescue  was  effected  in  such  a  manner  as  to  disentitle  the  plaintiffs  to 
recover. 

The  Judge  of  the  Court  of  Vice-Admiralty  found  that  there  was  a  contract 
with  the  master  of  the  "  F.  A.  Folger"  to  pay  ten  dollars  an  hour  for  the  service 
and  gave  judgment  for  the  plaintiffs  on  that  basis.  In  addition  to  the  other 
objections  the  appellants  claimed  that  the  judgment  was  not  given  according 
to  the  principle  governing  salvage  claims,  but  that  the  award  should  have 
divided  the  money  among  all  the  persons  who  assisted  in  the  rescue. 

Held,  reversing  the  judgment  of  the  court  below,  that  the  plaintiffs  were 
not  entitled  to  recover. 

Per  Ritchie,  G.J. — [after  stating  the  facts] : 

There  can  be  no  doubt  it  is  perfectly  competent  for  salvors  instead  of 
leaving  the  amount  of  the  remuneration  to  be  determined  by  the  court,  to 
agree  with  the  master  of  the  vessel  in  distress  to  render  the  required  assistance 
for  a  specified  sum.  In  such  a  case  they  will  be  bound  by  the  contract  and  can 
claim  no  more  than  the  stipulated  amount.  But,  as  Dr.  Lushington  said 
in  the  case  of  the  **  True  Blue"  (2  W.  Bob.  176),  *'  Now  I  entertain  no  doubt 
whatever  that  an  agreement  of  this  description  can  be  legally  made  between  a 
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master  of  a  vessel  in  distress  and  persons  affording  a  salvage  assistance  pro- 
vided there  be  a  olear  onderstanding  of  the  natnre  of  the  agreement ;  that  it  is 
made  with  fairness  and  impartiality  to  all  concerned ;  and  that  the  parties  to 
it  are  competent  to  form  a  judgment  as  to  the  obligations  to  which  they  are 
binding  themselves."  I  cannot  understand  on  what  principle  it  was  ordered 
and  adjudged  that  the  plaintiffs  do  recover  against  the  defendants  intervening 
the  sum  of  11,110  for  services  rendered  to  the  **  Marion  Teller*'  together  with 
the  costs  q^  this  action.  The  plaintiffs  rendered  no  services  whatever.  They 
were  the  mere  agents  of  the  owners  for  managing  the  tag,  receiving  a  commis- 
sion of  5  per  cent,  on  her  gross  eammgs. 

The  salvage  services  rendered  were  by  the  captain  and  crew  of  the  tug 
**  F.  A.  Folger,"  who,  together  with  the  owner  of  the  said  tug  (which  plaintiffs 
clearly  were  not),  are  entitled  to  the  remuneration  to  be  awarded  for  such 
salvage  services,  and  the  suit  should  have  been  instituted  on  behalf  of  such 
owners,  master  and  crew  and  not  by  plaintiffs  on  their  own  behalf.  Assuming, 
however,  that  there  was  a  contract  which  the  court  should  recognize  and  act 
on  in  this  case  which,  under  the  evidence,  may  be  doubtful,  there  is  no  pre- 
tence for  saying  there  was  any  such  contract  between  the  master  of  the 
**  Marion  Teller"  and  the  plaintiffs  as  would  entitle  them  to  the  11,110 
adjudged  to  them. 

Per  Henry,  J. — I  think  that,  on  two  grounds,  the  plaintiff  is  not  entitled 
to  recover.  In  the  first  place,  I  do  not  think  it  a  subject  of  salvage.  Here 
was  a  tug  that  got  on  a  sand  bar ;  she  lay  there  eight  or  nine  days  in  no 
danger,  until  the  plaintiffs  tug  came  and  towed  her  off.  I  cannot  see,  under 
aU  the  circumstances  that  the  party  agreeing  to  take  off  the  vessel,  can  recover 
salvage.  It  is  not  salvage  at  all.  Salvage  is  where  a  vessel  driven  on  shore 
is  saved.  Here  the  vessel  was  safe.  There  mu9t  be  something  saved,  but 
here  it  was  mere  work  and  labour  done  and  performed. 

The  other  ground  is  that  the  contract  was  not  with  the  party  who  brings 
the  suit.  He  was  merely  the  agent  of  the  owners  and  was  to  get  a  commis- 
sion for  managing  the  tug. 

I  think  the  plaintiff  should  not  succeed  for  these  reasons :  that  he  was 
not  the  party  who  performed  the  service,  nor  one  having  any  interest  in  the 
salving  tug.     The  appeal  should,  therefore,  be  allowed. 

Present:  Bitohie,  C.J.,  and  Strong,  Fournier,  Taschereau,  Henry  and 
Gwynne,  JJ. 

In  re  *<  The  Marion  Teller."— Clark  t.  Odette.— March  15th,  1888. 
8.    Towage  —Claim  for — Contract ^  authority  to  make. 

The  **  Athabasca,  Algoma  and  Alberta,**  steamships  belonging  to  the 
defendants,  and  brought  by  them  from  Glasgow  to  run  on  the  Upper  lakes, 
having  to  be  cut  in  two  to  be  taken  through  the  St  Lawrence  Canals,  an 
arrangement  was  made  by  Mr.  Henry  Beatty  (the  person  who  was  to  manage 
the  vessels  for  the  defendants)  with  the  Dominion  Salvage  and  Wrecking 
Company,  that  this  company  should  furnish  certain  tugs  st  certain  specified 
rates  per  hour.  The  terms  were  contained  in  a  letter  from  the  company  to 
Mr.  Beatty,  in  which,  after  specifying  the  rates  per  hour  for  the  tugs,  and 
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when  the  time  was  to  begin,  it  is  stated  as  follows :  "  The  company  to  furnish 
the  main  towing  hawser  free  of  charge  and  to  send  Capt.  John  Donnelly  to 
superintend  the  towing  and  transportation  of  the  vessels,  and  to  use  his  host 
endeavoars  to  snccessfally  complete  the  same,  but  in  case  you  should  require 
his  services  before  the  ordering  of  our  boats  or  after  their  discharge,  then  this 
company  to  charge  ten  dollars  per  day  for  such  extra  services  rendered  by 
him."  Nothing  is  stated  in  the  letter  as  to  the  place  from  or  to  which  the 
vessels  were  to  be  taken.  At  that  time  it  had  not  been  definitely  settled 
where  the  vessels  should  be  refitted.  Eventually  it  was  decided  to  join  the 
two  parts  of  the  vessels  at  Buffalo,  and  fix  them  up  at  Port  Golborne.  The 
two  parts  of  the  Athabasca  left  Montreal  in  tow  of  tugs  D.  S.  &  W.  Co.  in 
charge  of  Capt.  Donnelly.  After  passing  the  St.  Lawrence  Canals  the  two 
pieces  were  fastened  together  at  Prescott,  and  when  they  got  to  Kingston  they 
were  refastened  more  securely  and  started  for  Port  Dalhousie. 

On  arriving  off  Port  Dalousie,  Capt.  Donnelly,  after  inquiring  whether 
there  was  any  telegraphic  messages  for  him,  and  finding  none,  entered  into  an 
arrangement  with  George  and  Robert  Ross,  (the  owners  of  the  tug  **  Bennett,") 
the  owners  of  the  tug  '*  Aikens,"  and  James  Noble,  captain  of  the  tug 
'*  Augusta,*'  that  these  tugs  should  tow  the  two  sections  of  the  "  Athabasca  " 
from  Port  Dalhousie  to  Port  Golborne,  and  that  the  owners  of  each  tug  should 
be  paid  at  the  rate  of  94  per  hour  when  running,  and  93  an  hour  when  lying 
still.  The  "Athabasca  "  was  taken  to  Port  Colborne  by  these  three  tugs  accor- 
dingly. 

The  defendants  refusing  to  pay  the  claim  made  by  the  owners  of  the 
tugs  for  these  services,  proceedings  were  taken  in  the  Maritime  Court  for 
Ontario  against  the  steamship.  .  The  defendants  showed  that  before  Donnelly 
made  the  bargain,  Henry  Beatty,  the  general  manager  of  the  defendants' 
vessels,  had  entered  into  an  agreement  with  one  John  Cloy,  an  owner  of  tugs 
residing  at  Thorold,  to  take  one  or  more  of  the  vessels  (at  Beatty's  option) 
.  through  the  canal  at  a  price  much  less  than  that  agreed  to  be  paid  by  Don- 
nelly, and  they  contended  that  Donnelly  had  no  aathority  to  make  any 
contract  for  the  towing  of  the  vessels  through  the  canal,  and  that  before  the 
plaintiffs  did  anything  under  the  contract  they  had  notice  of  this  and  also  of 
the  bargain  with  Cloy  from  Beatty,  and  were  forbidden  to  take  the  vessel 
through  the  canal,  and  they  also  contended  that  at  the  time  the  plaintiffs  made- 
the  agreement  with  Donnelly  they  were  aware  that  an  arrangement  had  been 
made  with  Cloy,  of  which  Donnelly  was  ignorant,  and  that  in  contracting- 
with  Donnelly  under  the  circumstances  they  were  guilty  of  a  fraud. 

The  Maritime  Court  for  Ontario  (Senkler,  J.)  gave  judgment  in  favour  of 
the  owners  of  the  tugs  for  the  amounts  claimed,  holding  that  Donnelly  had 
authority  to  make  the  contract  with  the  plaintiffs,  that  the  amounts  claimed 
were  reasonable,  and  that  the  defendants  having  had  the  benefit  of  the  work 
done,  they  should  pay  therefor. 

Upon  appeal  to  the  Supreme  Court  of  Canada,  it  was  Held,  per  Kitchie,. 
C.J.,  and  Fournier  and  Gwynne,  JJ.,  that  the  appeals  should  be  dismissed 
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Henry  and  Tascheraaa,  JJ..  dissenting  on  the  ground  that  the  anthority  of 
Donnelly  to  make  the  oontraot  was  not  established. 

Present  .'^BitohiOf  C.J..  and  Fonmier,  Henry,  Tasoherean  and  Gwynne, 
JJ. 

"■'■■•TiStSirdL    }«»«*tl«»»M~---16U.  Nov..  1886. 

Marriaffe-^Declarations  in  Act  of — Matrimonial  domicile — Civil 
status— Arts.  63,  (J5,  79,  80,  81,  83,  C.  C.  (P.Q.). 

See  DOMICILE,  2. 
DIVORCE. 

Marriage  Contract — Donation  in. 

See  DONATION. 

Married  Woman. 

See  HUSBAND  AND  WIPE. 

Master  of  Ship — Dismissal  of  by  company — Part  owner. 

See  CONTRACT,  6. 

Master  and  Servant — Right  of  action  for  loss  of  servant — ^By 
mother  for  death  of  cliild. 

See  MARITIME  COURT  OF  ONTARIO,  8. 

2.    Contract — Agreement  for  service — Arbitrary  right  of  dismiseal 
— Exercise  of — Forfeiture  of  property. 

By  an  agreement  nnder  seal  between  M.,  the  inventor  of  a  certain 
maohine,  and  McR.,  proprietor  of  patents  therefor,  M.  agreed  to  obtain 
patents  for  improvements  on  said  maohine  and  assign  the  same  to  MoR.,  who 
in  ooneideration  thereof  agreed  to  employ  M.  for  two  years  to  place  the 
patents  on  the  market,  paying  him  a  certain  snm  for  salary  and  expenses, 
and  giving  him  a  percentage  on  the  profits  made  by  the  sales.  M.  agreed  to 
devote  his  whole  time  to  the  bnsiness,  the  employer  having  the  right,  if  it  was 
not  snccessf nl,  to  cancel  the  agreement  at  any  time  after  the  expiration  of  six 
months  from  its  date  by  paying  M.  his  salary  and  share  of  profits,  if  any,  to 
date  of  cancellation. 

By  one  danse  of  the  agreement  the  employer  was  to  be  the  absolute  judge 
of  the  manner  in  which  the  employed  performed  his  duties,  and  was  given  the 
right  to  dismiss  the  employed  at  any  time  for  incapacity  or  breach  of  duty, 
the  latter  in  such  case  to  have  his  salary  up  to  the  date  of  dismissal  but  to 
have  no  claim  whatever  against  hia  employer. 

M.  was  summarily  dismissed  within  three  months  from  the  date  of  the 
agreement  for  alleged  incapacity  and  disobedience  to  orders. 
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Held,  revening  the  jadgment  of  the  Court  of  Appeal  for  Ontario  and  of 
the  Divisional  Court,  that  the  agreement  gave  the  employer  the  right  at  any 
time  to  dismiM  M.  for  incapacity  or  breach  of  duty  without  notice,  and  with- 
out epeoifying  any  particular  act  calling  for  such  diBmisaal. 

Hald^  per  Ritchie,  C.J.,  Foumier,  Taschereau  and  Patterson,  J  J.,  that 
tuoh  dismissal  did  not  deprive  M.  of  his  claim  for  a  share  of  the  profits  of  the 
business. 

Per  Strong  and  Gwynne,  J  J.,  that  the  share  of  M.  in  the  pitofits  was  only 

a  part  of  his  remuneration  for  his  services  which  he  lost  by  being  dismissed 

equally  as  he  did  his  fixed  salary. 

MoRae  t.  Manhall,— xix.  10. 

3.    Boad  Co. — Collector  of  tolls — Negligence — Liability  of  com- 
pany. 

See  NEGLIGENCE,  87. 

4    Defective  aystera  of  uaing  Tnachimery — Injury  to  workman — 
Liability  of  Toaster — Notice  to  ryvaater. 

F.  was  employed  in  a  sawmill  at  Vancouver,  (B.C.),  as  a  chainer,  and 
worked  on  a  rollway  which  is  the  portion  of  the  machinery  of  the  mill  along 
which  the  logs  are  brought  to  the  saw  carriage.  One  of  his  duties  was  to  put 
a  chain  under  the  log  and  roll  it  on  to  the  carriage,  and  while  doing  so  on  one 
occasion  a  log  rolled  down  the  rollway  and  against  one  behind  him  and  crushed 
him  against  the  carriage,  causing  severe  injuries,  for  which  he  brought  an 
action  against  W.  A  E.,  the  Owners  of  the  mill. 

On  the  trial  it  was  shown  that  chock  blocks  were  used  to  check  the  log  in 
its  course  down  the  rollway,  which  had  a  slope  of  from  5  to  7  inches  in  its 
length  of  12  feet,  and  that  the  blocks  were  only  sufficient  to  hold  one  log.  The 
jury  found  that  the  accident  was  due  to  the  slope  of  the  rollway  and  defective 
chock  blocks  \  that  F.  could  not  have  avoided  the  injury  by  exercise  of  proper 
care  and  skill  in  discharging  his  duties ;  that  he  had  complained  of  the  chock 
blocks  to  the  proper  persons,  who  promised  to  make  them  good ;  that  W.  <fe  E.» 
the  owners,  were  not  aware  of  the  defects,  but  that  W.,  the  manager  and  fore- 
man, should  have  taken  cognizance  of  the  matter  and  did  not  appear  to  have 
exercised  due  care;  and  they  assessed  damages  to  F.  at  |5,000.  The  trial 
judge  reserved  judgment,  and  a  motion  was  afterwards  made  on  behalf  of  F. 
for  judgment  and  a  cross-motion  by  defendants  to  set  aside  the  findings  and 
for  a  non-suit.  Eventually  judgment  was  entered  against  W.  &  E.  for  the 
damages  assessed  which  was  sustained  by  the  Court  in  banc. 

Held^  affirming  the  decision  of  the  Supreme  Court  of  British  Columbia, 
that  the  employers  were  no  less  responsible  for  the  injuries  occasioned  to  F. 
by  the  defective  system  of  using  their  machinery  than  they  would  have  been 
for  a  defect  in  the  machinery  itself. 

Hald^  further,  that  there  being  no  employers*  Liability  Act  in  force  in 
British  Columbia  when  the  injury  happened,  F.  was  not  precluded  from 
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obtaining  oompensation  by  failure  to  give  notioe  to  his  employers  of  the  defect 
in  the  chook  blookB. 

Webttw  T.  Foley.— 18th  Deoember,  1899.— zzi.  680. 

Mechanics  Lien — Pi^ior  Mortgage — Delay — Rev.  8.  0.  c.  ISO. 

The  period  of  90  days  limited  by  the  2l8t  seotion  of  the  Mechanios'  Lien 
Act,  B.  S.  O.  o.  130,  for  the  commencement  of  prooeedini^  to  enfore  the  lien 
applies  to  an  action  or  proceeding  against  a  mortgagee  or  other  person  olaim- 
mg  an  interest  in  the  lands,  and  that  whether  prooeedings  have  or  have  not 
been  previously  taken  against  the  owner  within  the  90  days. 

The  plaintiffs,  assignees  of  a  mechanics*  lien,  brought  an  action  against 
the  owner  and  a  prior  mortgagee,  but  their  action  was  dismissed  as  against  the 
mortgagee  for  want  of  prosecution.  Having  succeeded  in  obtaining  a  judg- 
ment establishing  their  lien  against  the  owner,  they  brought  this  action  after 
the  lapse  of  more  than  90  days^from  filing  their  lien  to  obtain  declaration  of 
priority  over  the  prior  mortgagee  to  the  extent  that  the  work  increased  the 
selling  value  of  the  land. 

Held,  affirming  the  judgment  of  the  Court  of  Appeal  for  Ontario,  that  the 
lien  had  ceased  to  exist  as  against  the  mortgagee. 

(For  a  full  statement  of  the  facts  iee  Bank  of  Montreal  v.  Haffner^  8  Out. 
Rep.  183  and  10  Unt.  App.  B.  592.) 

Appeal  dismissed  with  costs. 

Bank  of  Montreal  t.  Wonvick.— 12th  May,  1885. 

2.    Materials  supplied   to  contractor — Payment    by  promissory 
note — Suspension  of  lien —  Waiver, 

E.  supplied  a  contractor  with  materials  for  building  a  house  for  W.  and 
took  the  contractor's  note  for  91,100  at  thirty  days  for  his  account.  The  note 
was  discounted  but  dishonoured  at  maturity,  and  E.  took  it  up  and  registered 
a  mechanic's  lien  against  the  property  of  W.  While  the  note  was  running,  W. 
paid  the  contractor  9500  and  afterwards,  but  when  was  uncertain,  9000  more. 
In  an  action  by  E.  to  enforce  his  lien : 

Held,  affirming  the  judgment  of  the  Supreme  Court  of  British  Columbia, 
that  as  the  lien  was  suspended  during  the  currency  of  the  note  it  was 
absolutely  gone,  there  being  nothing  in  the  Lien  Act  to  show  that  it  could  be 
abandoned  for  a  time  only,  and  this  result  would  follow  even  if  part  of  the 
amount  only  had  been  paid  to  the  contractor. 

Edmonds  t.  Tlernan.— xxi.  406. 

Mediators  —  Submission  to — Award  —  Finality  of  —  Art.  1346, 
C.  C.  P. 

See  ARBITRATION  AND  AWARD,  24. 
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Mercantile  Agency — Responsible  for  false  information  when  sup- 
plied through  culpable  negligence,  imprudence  or  want  of 
skill. 

See  DAMAGES,  57. 
LIBEL.  6. 

Merchants'  Shipping  Act,  1854  (Imp.) — Does  not  prevent  pro- 
perty in  ship  passing  to  assignee  under  Insolvent  Act,  1875. 

Set  INSOLVENCY,  13. 

Mesne  Profits — In  action  for  use  and  occupation. 

Su  TENANTS  IN  COMMON. 

MUitia  Act— ^i  F.  c.  Jfi.B.  27—36  V.  c.  46—43  V.  c.  35— Disturb' 
aifice  anticipated  or  likely  to  occur — Requisition  calling  out 
TaUitia — Sufficiency  of  form  of — Suit  by  commanding 
officer — Death  of  co^rrvmandin^  officer  pending  suit — Right 
of  administratrix  to  continue  proceedings. 

The  Act,  81 Y.  o.  40,  8. 27,  as  amended  by  86  V.  c.  46  and  42  Y.  o.  85,  requires 
that  a  reqaiution  calling  out  the  militia  in  aid  of  the  civil  power  to  assist  in 
suppressing  a  riot,  etc.,  shall  be  signed  by  three  magistrates,  of  whom  the 
warden,  or  other  head  officer  of  the  municipality  shall  be  one ;  and  tbat  it 
shall  express  on  its  face  *'the  actual  occurrence  of  a  riot,  disturbance  or 
emergency,  or  the  anticipation  thereof,  requiring  such  service.*' 

Held,  that  a  requisition  in  the  following  forpi  is  sufficient : — "  Charles  W. 
HiU,  Esq.,  Captain  No.  5  Company,  Cape  Breton,  Militia:  Sir, — ^We,  in 
compliance  with  c.  46,  s.  27  Dominion  Acts  of  1S78,  it  having  been  represented 
to  us  that  a  disturbance  having  occurred  and  is  still  anticipated  at  Lingan 
beyond  the  power  of  the  civil  power  to  suppress.  You  are  therefore  hereby 
ordered  to  proceed  with  your  militia  company  immediately  to  Lingan,  with 
their  arms  and  ammunition,  to  aid  the  civil  power  in  protecting  life  and 
property  and  restoring  peace  and  order,  and  to  remain  until  further  instructed. 
A.  J.  McDonald,  Warden;  B.  McDonald,  J.P.;  J.  MoNarish,  J.P. ;  Angus 
McNeil.  J.P." 

The  statute  also  provides  that  the  municipality  shall  pay  all  expenses  of 
the  service  of  the  militia  when  so  called  out,  and  in  case  of  refusal  that  an 
action  may  be  brought  by  the  officer  commanding  the  corps,  in  his  own  name, 
to  recover  the  amount  of  such  expenses. 

Held^  Strong,  J.,  dissenting,  that  where  the  commanding  officer  died 
pending  such  action  the  proceedings  could  be  continued  by  his  personal 
representative. 

Crewe-Read  t.  County  of  Cape  Breton.— xi v.  8. 
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Mines  and  Minerals — Mining  lease — Application  for — Right  of 
entry — Conditions  precedent — Conflicting  titles  to  land. 

Held,  affirming  Ihe  jadgment  of  the  oonrl  below,  that  where  a  mining 
lease  ia  obtained  over  private  lande  in  Nova  Sootia  the  leasees  most  obtain 
from  the  owners  of  the  land  permission  to  enter  either  by  special  agreement 
or  in  accordance  with  the  provisions  of  the  Mining  Act. 

Mining  leases  may  be  granted  in  all  districts  whether  proclaimed  or 
nnproclaimed. 

A  mining  lease  is  not  invalid  beoanse  it  inoladee  a  greater  number  of 
areas  than  is  provided  by  the  statute  (R.  B.  N.  8.  4th  ser.  c.  9),  such  provision 
being  only  directory  to  the  commissioner. 

The  issue  of  a  lease  cures  any  irregularities  in  the  application  for  a 
license  or  in  the  license  itself  in  the  absence  of  fraud  on  the  part  of  the 
licensee.  ^ 

Fielding  t.  Mott.— xiv.  254. 

2.  PvJ)lic  Lands — Transfer  of  to  Dominion  of  Canada — Effect 
of— Precious  metals — Claim  of  Dominion  Oovemrfient  to — 
Provincial— B.  N.  A.  Act,  s,  92,  s-s,  '5,  ss,  109  cfc  U6— 
Ji7  V.  c.  U,  fi.  2  (B.C). 

By  s.  11  of  the  Order  in  Council  passed  in  virtue  of  s.  146  of  the  B.  N.  A. 
Act,  under  which  British  Columbia  was  admitted  into  the  Union  it  was 
provided  as  follows : — And  the  Government  of  British  Columbia  agree  to 
convey  to  the  Dominion  Government,  in  trust,  to  be  appropriated  in  such 
manner  as  the  Dominion  Government  may  deem  advisable  in  furtherance  of 
the  construction  of  the  said  railway  (C.P.R.)  a  similar  extent  of  public  lands 
along  the  line  of  railway,  throughout  its  entire  length  in  British  Columbia, 
not  to  exceed  however  twenty  (20)  miles  on  each  side  of  the  said  line,  as  may 
be  appropriated  for  the  same  purpose  by  the  Dominion  Government  from  the 
public  lands  of  the  North- West  Territories  and  the  Province  of  Manitoba.  By 
47  y.  0. 14,  s.  2,  (B.C.),  it  was  enacted  as  follows : — From  and  after  the  passing 
of  this  Act  there  shall  be,  and  there  is  hereby  granted  to  the  Dominion 
Government,  for  the  purpose  of  constructing  and  to  aid  in  the  construction  of 
the  portion  of  the  Canadian  Pacific  Railway  on  the  mainland  of  British 
Columbia,  in  trust,  to  be  appropriated  as  the  Dominion  Government  may 
deem  advisable,  the  public  lands  along  the  line  of  railway  before  mentioned, 
wherever  it  may  be  finally  located  to  a  width  of  twenty  miles  on  each  side  of 
the  said  line,  as  provided  in  the  Order  in  Council,  s.  11.  admitting  the  Pro- 
vince of  British  Columbia  into  Confederation.  A  controversy  having  arisen 
in  respect  to  the  ownership  of  the  precious  metals  in  and  under  the  lands  so 
conveyed,  the  Exchequer  Court,  upon  consent  and  without  argument,  gave 
judgment  in  favour  of  the  Dominion  Government.  On  appeal  to  the  Supreme 
Court :  Held,  affirming  the  judgment  of  the  Exchequer  Court,  Fournier  and 
Henry,  JJ.,  dissenting,  that  under  the  order  in  council  admitting  British 
Columbia  into  Confederation  and  the  statutes  transferring  the  public  lands 
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dencribed  thei^eui,  the  p^rvoipiia  poatoU  in,  upon,  aad  UQd«r  wkdk  pvMc  lands 
(kr^  now  vetted  in  the  Crown  fwt  repeesented  by  the  Dominion  Government. 

4ftiflt«B«y  OtBtnd  of  liittih  Oolvmliia  t.  Utovnty  Ckineral  of  Oanada* 

—xiv.  846. 

[The  judgment  in  this  case  was,  on  appeal  to  the  Privy  Ooanoil,  reversed. 
U  App.  Gases  295.]  • 

a    Interest  in  mine— Agreement  as  to^Partnershiiv— Evidence. 

See  PARTNERSHIP,  7. 

4    Xiease  or  license  to  work  iron  ores — Construction  of  instrument 
— 8  Anne  c  14,  s.  1. 

See  LEASE,  5. 

5.  Mining  lease — Covenants — Liability  to  pay  rent  or  royalty 

according  to  quantity  of  ore  found — Right  of  lessee  to  ter- 
minate lease. 

See  LEASE,  6. 

6.  Agreement  between  two  persons  to  buy  mining  lands  on  spec- 

ulation— Renewal  of  agreement  from  time  to  time — Secret 
sale  by  one  partner — Relation  back  of  sale  to  date  of  original 
agreement. 

See  PARTNERSHIP,  11. 

7.  Lease  of  mining  rights — Option  of  locating — Estoppel. 

See  ESTOPPEL,  13. 

Minor.— Sale  to  tutor— Prescription— Arts.  2243,  2253,  C.  C- 

See  TUTUR  AND  MINOR,  1. 

2.  Obligation  of — Loan  to  tutor  without  authority —Ratification — 

Use  of  money  for  benefit  of — Personal  remedy — Arts.  297, 
298,  C.  C. 

See  TUTOR  AND  MINOR,  4. 

3.  Commercial  or  joint  stock  company — Shares  held  "  in  trust " 

for  minor— Sale  of —Tutor— Arts.  297,  298  &  299,  C.  C. 

See  TRUSTS  AND  TRUSTEES,  19v 

Mischievous  Animal — Injury  committed  by — Ownership — Scien- 
ter— Evidence  for  jury , 

W.  brought  an  action  for  injuries  to  her  daughter  committed  by  a  dog  owned 
or  harboured  by  the  defendant,  V.    The  defence  was  that  V.  did  not  own  the  dog, 

CAS.  DIO. — 34 
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and  had  no  knowledge  that  he  was  vioioos.  On  the  trial  it  was  shown  that  the 
dog  was  formerly  owned  by  a  man  in  Y.'s  employ,  who  lived  and  kept  the  dog  at 
y.'s  hoQse.  When  this  man  went  away  from  the  place  he  left  the  dog  behind 
with  y.*8  son,  to  be  kept  until  sent  for,  and  afterwards  the  dog  lived  at  the 
house,  going  every  day  to  Y.'s  place  of  business  with  him  or  his  son,  who 
assisted  in  the  business.  The  savage  disposition  of  the  dog  on  two  occasions 
was  sworn  to,  Y.  being  present  at  one  and  his  son  at  the  other.  Y.  swore  that 
he  knew  nothing  about  the  dog  being  left  by  the  owner  with  his  son  until  he 
heard  it  at  the  trial  The  trial  judge  ordered  a  non-suit,  which  was  set  aside 
by  the  full  court,  and  a  new  trial  ordered. 

Held)  a£Girming  the  judgment  of  the  court  below,  that  there  was  ample 
evidence  for  the  jury  that  Y.  harboured  the  dog  with  knowledge  of  its  vicious 
propensities,  and  the  non-suit  was  rightly  set  aside. 

Present :— Sir  W.  J.  Kitchie,  C.J.,  and  Strong,  Taschereau,  Owynne  and 

Patterson,  JJ. 

Yanghan  t.  Wood.— March  10,  1890.— xviu.  708. 

Misdirection — Application  for  policy  of  insurance — Answers  of 
applicant — Reasonably  fair  and  truthful. 

See  IN8UBANGE,  LIFE,  9. 

2.  In  not  submitting  question  to  jury. 

See  INBUBANCE,  MARINE,  21. 

3.  Direction  to  jury — Action  for  libel — Innuendoes — Withdrawal 

of  from  jury — Prejudice  to  defendant — Excessive  damages. 

See  LIBEL,  4. 

PBACTICE,  11. 

4.  Charge  to  jury — Refusal  to  instruct  jury  as  to  what  constitutes 

fraud  under  Statute  of  Elizabeth — Taking  accounts — New 
trial 

See  PBACTICE,  20. 

6.    New  trial  ordered  by  court  below — Interference  with  order  for 
— Negligence — Damage  by  fire — Spark  arrester. 

On  the  trial  of  an  aoiion  for  damages  for  the  destruction  of  a  bam  and  its 
contents  by  fire,  alleged  to  have  been  caused  by  negligence  of  defendants  in 
working  a  steam  engine  used  in  running  a  hay  press  in  front  of  said  barn,  the 
main  issue  was  as  to  the  sufficiency  of  a  spark  arrester  on  said  engine,  and  the 
learned  judge  directed  the  jury  that  "  if  there  was  no  spark  arrester  in  the 
engine  that  in  itself  would  be  negligence  for  which  defendants  would  be 
liable."  Plaintiff  obtained  a  verdict  which  was  set  aside  by  the  court  en  bane, 
and  a  new  trial  ordered  for  misdirection.  On  appeal  to  the  Supreme  Court  ol 
Canada : 


531 

Misdirection — Continued. 

Held,  strong,  J.,  dissenting,  that  the  judge  misdireoted  the  jury  in  telling 
them  that  the  want  of  a  spark  arrester  was,  in  point  of  law,  negligence  and 
snoh  direction  may  have  inflnenoed  them  in  giving  their  verdict;  therefore 
the  judgment  ordering  a  new  trial  shonld  not  be  interfered  with. 

Peen  t.  Elliott.— xzi.  19. 
Misfeasor,  Joint — Judgment  obtained  against — Effect  of. 

See  PETITION  OP  EIGHT,  16. 
PRACTICE.  48. 

Misrepresentation— By  co-obligor,  as  to  effect  of  bond. 

See  AGREEMENT,  11. 

2.  By  vendor  of  patent,  as  to  duration  of  right. 

See  PATENT  OP  INVENTION.  2. 

3.  By  promoters  of  company — False  statements  in  prospectus — 

Fraudulent  concealment — Action  for  deceit. 

See  CORPORATIONS.  24. 

4.  Fraudulent,  aa  to  security  given  in  payment  of  goods. 

Sre  SALE  OF  GOODS.  14. 

5.  Contract,  rescission  of — Fraud — Proof  of. 

A  party  who  seeks  to  set  aside  a  conveyance  of  land  executed  in  pursnance 

of  a  contract  of  sale,  for  misrepresentation  relating  to  a  matter  of  title,  is 

bound  to  establish  fraud  to  the  same  extent  and  degree  as  a  plaintiff  in  an 

action  for  deceit. 

BaU  T.  Macklin.— XV.  576. 

Mitoyennete. — CoraTnon  waU. 

Held,  that  an  owner  of  property  adjoining  a  wall  cannot  make  it  common 
unless  he  first  pays  to  the  proprietor  the  part  he  wishes  to  render  common, 
and  half  the  value  of  the  ground  on  which  such  wall  is  built. 

Joyce  Y.  Hart.— 1.  321. 

Monopoly — Telegraph  line — Contract  by  foreign  corporation  for 
— Exclusive  right  over  line  of  railway — Restraint  of  trade. 

See  CONTRACT,  36. 

CORPORATIONS.  48. 

"  More  or  Less  " — Effect  of — Lands  sold  by  the  acre. 

See  SALE  OF  LANDS,  22. 
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Mortgafce — Agreement  to  postpone — Non-registration — Priority. 

Ji\  1861,  W.  M.t  the  owner  of  real  estate,  cveeAed  a  morlga^e  thereon  in 
favour  o<  J.  T.  lor  I4,00a  In  1868  he  executed  a  sahseqoent  moctflage  in 
favoni:  of  J.  M.,  the  appellant,  to  secore  the  pajrment  of  120,000  and  interest, 
which  was  dnly  registered  on  the  dayjof  its  ezeontion.  In  1866,  W.  M,  exeonted 
another  mortage  to  the  respondent  C,  for  the  sum  of  14,000,  which  was 
intended  to  he  substituted  for  the  prior  mortgage  of  that  amount,  and  the 
money  obti^n^^  thereon  wae  applied  toward  the  payment  thereof,  and  J.  VL 
executed  an  agreement  under  seal— a  deed  poll^-consenting  and  agreeing  that 
the  proposed  mortgage  to  respondent  G.  should  have  priority  over  his.  In 
1875,  J.  M.  assigned  his  mortgage  for  |SO,000  to  the  Quebec  Bank,  without 
notice  to  the  bank  of  his  agreement,  to  secure  acceptances  on  which  he  was 
liable,  which  assignment  was  registered,  and  superseded  the  agreement,  which 
C.  had  neglected  to  register.  0.  filed  his  bill  against  the  executors  of  W.  M., 
and  against  J.  M.  and  the  bank.  The  Court  of  Chancery  held  that  the 
respondent  was  not  entitled  to  relief  upon  the  facts  as  shown,  and  dismissed 
the  bill.  The  Court  of  Appeal  affirmed  the  decree  as  to  all  the  defendants, 
except  as  to  J.  M.,  who  was  ordered  to  pay  ofiF  the  respondent's  (plaintiff's) 
mortgage,  principal  and  interest,  but  without  costs.  J.  M.  thereupon  appealed 
to  the  Supreme  Court  of  Canada. 

Held)  affirming  the  judgment  of  the  Court  of  Appeal,  Strong,  J.,  dissenting, 
that  as  appellant  could  not  justify  the  breach  of  his  agreement  in  favour  of  C, 
he  was  bound  both  at  law  and  in  equity  to  indemnify  C.  for  any  loss  he 
sustained  by  reason  of  such  breach. 

MoDongall  t.  CampbelL— vi.  502. 

2.  Limitations — Statutes  of-^C.  84,  s,  Jfi  and  c.  85,  ss,  1  &  6,  Con, 
Stats.  N,B, — Covenant  in  mortgage  deed — PayrYient  by  co- 
obligor. 

J.  H.  borrowed  94,000  from  M.  C.  on  the  27th  September,  1860,  at  which 
date  J.  H.  A  J.  W.  gave  their  joint  and  several  bond  to  M.  C,  conditioned  for 
the  repasrment  of  the  money  in  five  years,  with  interest  quarterly  in  the 
meantime.  At  the  same  time,  and  to  secure  the  payment  of  the  $4,000,  t^Q 
separate  mortgages  were  given :  one  by  J.  H.  and  wife  on  H.'s  wife's  property, 
and  one  by  J.  W.  and  wife  on  W.'s  property.  Neither  party  executed  the 
mortgage  of  the  other.  The  mortgage  from  J.  W.  contained  a  provision  that 
upon  repayment  of  the  sum  of  £1,000  and  interest,  according  to  the  condition 
of  the  bond,  by  J.  W.  and  J.  H.,  or  either  of  them,  their,  or  either  of  their, 
heirs,  etc.,  then  said  mortgage  should  be  void;  a  similar  provision  being 
inserted  in  the  mortgage  from  J.  H.  The  bond  and  mortgages  were  assigned 
to  L,  H  al.  (the  appellants)  in  1870,  and  the  principal  money  has  never  been 
paid.  J.  W.  died  in  1858,  and  by  his  will  devised  all  his  residuary  real  estate, 
including  the  lands  and  premises  in  the  above-mentioned  mortgage,  to  G.  W. 
(one  of  the  respondents)  and  others.  J.  W.,  in  his  lifetime,  was,  and  since 
his  death  the  respondents  have  been,  in  possession  of  the  premises  so  mort- 
gaged by  J.  W.  Neither  J.  W.,  nor  any  person  claiming  by,  through,  or  unden 
him,  ever  paid  any  interest  on  said  bond  and  mortgage,  or  gave  any  acknow- 
ledgment in  writing  of  the  title  of  M.  C,  or  her  assigns.    J.  J.  H.,  the  co- 
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^li^Tt  paid  interest  on  the  bond  from  its  date  to  27th  March,  1870.  On  20th 
January,  1881,  under  Consolidated  Statutes  of  New  Brunswick,  o.  40,  a  suit  of 
foreclosure  and  sale  of  the  premises  mortgaged  by  J.  W.  was  commenced  by 
the  appellants  in  the  Supreme  Court  of  New  Brunswick  in  equity,  and  the 
court  gave  judgment  for  the  respondents. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  affirming  the  judgment 
of  the  court  below.  Strong,  J.,  dissenting, — 1.  That  all  liability  of  J.  W.'s 
personal  representatives  and  of  his  heirs  and  devisees  to  any  action  whatever 
upon  the  bond  was  barred  by  ss.  1  &  6  of  c.  85  Consolidated  Statutes  of  New 
Brunswick,  although  payment  by  a  co-obligor  would  have  maintained  the 
action  alive  in  its  integrity  under  the  English  Statute  3  A  4  William  IV.  c.  42. 

2.  That  the  right  of  foreclosure  and  sale  of  the  lands  included  in  the  J. 
W.  mortgage  was  barred  by  the  Statute  of  Limitations  in  real  actions.  Cons. 
Stats.  (N.  B.),  c.  84,  s.  40. 

Per  Gwynne,  J. — The  only  person  by  whom  a  payment  can  be  made,  or 
an  acknowledgment  in  writing  can  be  signed,  so  as  to  stay  the  currency  of  the 
Statute  of  Limitations  to  a  point  which,  being  reached,  frees  the  mortgaged 
lands  from  all  liability  under  the  mortgage,  must  be  either  the  original  party  to 
the  mortgage  contract,  that  is  to  say,  the  mortgagor,  or  some  person  in  privity 
of  estate  with  him,  or  the  agent  of  one  of  such  persons,  and  that  moneys  paid 
by  J.  H.  in  discharge  of  his  own  liability  had  none  of  the  characteristics  or 
quality  of  a  payment  made  under  the  liability  created  by  W.*s  mortgage. 

Lewln  T.  Wilton.— ix.  687. 

[The  case  was  appealed  to  the  Privy  Council  and  the  judgment  of  the 
Supreme  Court  reversed.    See  11  App.  Cases,  689.] 

8.  Mortgagee  of  vessel  who  asdigns  as  collateral  seeuHty  has  an 
insurable  interest — Notice  of  abandonment  by. 

See  INSURANCE,  MARINE,  5. 

4.  R  S,  0,  c,  104^- Wrongful  distress  for  mortgage  money, 

A  mortgage  made  in  pursuance  of  the  Act  respecting  Short  Forms  of 
Mortgages,  R.  S.  O.  c.  104,  contained  the  clauses  mentioned  in  the  statute,  and 
among  the  rest  those  which  provided  that  the  mortgagees  on  default  of  pay- 
taent  for  two  months,  might  on  one  month's  notice,  enter  on  and  lease  or  sell 
the  lands;  that  they  might  distrain  for  arrears  of  interest,  and  that  until 
default  of  payment,  the  mortgagors  should  have  quiet  possession.  In  addition 
io  the  statutory  clauses  the  mortgage  contained  the  following  provision  and 
variation :  '<  And  the  mortgagor  doth  release  to  the  company  all  his  claims 
upon  the  said  lands,  and  doth  attorn  to  and  become  tenant  at  will  to  the  com- 
pany, subject  to  the  said  proviso." 

tteld,  per  Strong,  Foumier  and  Henry,  JJ.,  affirming  the  judgment  of  the 
Court  of  Appeal  for  Ontario,  Ritchie,  C.J.,  and  Taschereau  and  Gwynne,  JJ., 
tontfat  that  upon  the  proper  construction  of  the  deed  there  was  no  reservation 
6f  rent  entitling  the  mortgagees  to  claim  a  landlord's  right  as  against  an 
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execution  creditor  of  a  year's  arrears  of  interest  on  their  mortgage  before 
removal  of  goods  on  mortgaged  premises  by  the  sheri£F. 

The  oonrt  being  equally  divided  the  appeal  was  dismissed  without  costs. 

Tnut  k  Loan  Company  t.  LavFaioiu— z.  679. 

5.  Of  8harea 

See  CORPORATIONS,  11. 

6.  Of  estate  tail — Statutory  discharge,  effect  of—R.  8.  0.  c.  Ill, 

ss.  9  &  67. 

Held,  reversing  the  judgment  of  the  court  below,  Henry,  J.,  dissenting, 
that  the  execution  and  registration,  in  accordance  with  the  Revised  Statutes 
of  Ontario,  c.  Ill,  s.  67,  of  a  discharge  of  a  mortgage  in  fee  simple  made  by  a 
tenant  in  tail  reoonveys  the  land  to  the  mortgagor  barred  of  the  entail. 

Lavlov  T*  Lavlop.— X.  19i. 

7.  By  railway  company  of  road. 

See  RAILWAYS  AND  RAILWAY  COMPANIES.  1. 

8.  Statute  of  frauds — Bill  for  redemption — Absolute  deed — Parol 

evidence  to  show  that  it  was  to  take  effect  as  a  mortgage  held 
admissible — Evidence  of  plaintiff  uncorroborated  insuffi- 
cient—36  V.  c.  10  (0.). 

The  biU,  which  was  filed  in  1876  by  the  children  and  heirs  at  law  of  Jesse 
W.  Rose,  alleged  that  the  deceased  had,  in  1861,  conveyed  certain  real  estate 
to  his  brother,  Isaac  Newton  Rose,  upon  the  expressed  trust  that  he  would 
advance  him  91,000,  and  hold  the  property  as  security  for  the  repayment  of 
that  sum  with  interest ;  that  he  never  did  advance  that  sum ;  that  Jesse  W. 
Rose  died  in  1872 ;  that  Isaac  Newton  Rose  died  in  1874,  having  devised  this 
property  to  his  son ;  that  the  trusts  upon  which  it  had  been  conveyed  had  been 
fulfilled ;  and  sought  an  account  of  Isaac  Newton  Rose's  dealings  therewith. 
The  defendant,  the  executor  and  executrix  of  Isaac  f^ewton  Rose,  set  up 
an  absolute  sale,  and  relied  on  the  Statute  of  Frauds  and  the  Statute  of 
Limitations. 

The  evidence  will  be  found  set  out  fully  in  the  report  of  the  case  in  the 
court  below  {iee  8  Ont.  App.  R.  809) ;  part  of  such  evidence  consisted  of  the 
testimony  of  Colin  Henderson  Rose,  one  of  the  plaintiffs,  a  son  of  Jesse  W. 
Rose,  to  the  effect  that  his  father  being  in  difficulties  in  1861,  Isaac  Newton 
Rose  told  him  (C.  H.  R.)  that  he  would  take  an  assignment  of  the  property, 
pay  off  certain  mortgages  thereon,  advance  Jesse  W.  Rose  91,000  and  reconvey 
it  at  any  time. 

Proudfoot,  V.-C,  made  a  decree  directing  an  account,  and  allowing  the 
plaintiffs  to  redeem  the  lands  on  payment  of  the  amount  due  to  the  defendants 
in  respect  of  the  advances  made. 

The  Court  of  Appeal  for  Ontario  held  that  the  evidence  showed  the  trans- 
action to  be  a  sale,  and  reversed  the  decree,  Patterson,  J. A.,  being  of  opinion 
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that  oral  evidence  was  not  admissible  to  vary  the  deed,  and  Bart()n,  J.A.,  being 
of  opinion  that  the  evidence  of  Colin  required  corroboration  under  86  Y.  o.  10, 
(O.)*  Blake,  Y.-C,  dissented,  holding  that  parol  evidence  was  admissible, 
and  that  he  was  not  prepared  to  decide  against  the  judgment  of  the  Y.-C.  in 
determining  the  weight  to  be  attached  to  the  evidence. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  parol  evidence  was 
admissible  to  show  that  the  absolute  conveyance  was  intended  to  take  effect  as 
a  mortgage,  but  the  judgment  of  the  court  below,  so  far  as  it  proceeded  upon 
the  ground  that  the  testimony  of  the  plaintiff,  Colin  Henderson  Rose,  required 
confirmation,  was  correct  and  ought  to  be  affirmed. 

Appeal  dismissed  with  costs. 

Rote  T.  Hiekey.— 18  March,  1880. 

9.  Deed  intended  to  operate  as — Purchase  for  value  vnthout 
notice-r— Registration — Mortgage  or  sale — Purchase  with 
agreement  to  resell — Amendment,  right  to  order,  under 
A.  J.  A.  (0.x  8.  50. 

The  plaintiff,  alleging  herself  to  be  the  owner  of  the  land  in  dispute,  filed 
her  bill  alleging  that  she  conveyed  the  said  lands  on  the  81st  day  of  August, 
1866,  to  one  James  MoFarlane,  deceased,  by  a  deed  absolute  in  form,  but  which 
was  intended  to  be  a  security  only  for  the  repayment  of  the  sum  of  9500,  then 
advanced  by  McFarlane  to  her;  that  subsequently  MoFarlane,  by  deed 
absolute  in  form,  dated  the  ISth  of  June,  1871,  conveyed  the  lands,  to  defend- 
ants Rose  and  McKenzie ;  that  Rose  and  McKenzie  had  at  the  time  of  the 
conveyance  to  them  notice  of  the  plaintiff's  rights ;  that  subsequently  and  on  the 
2l8t  of  June,  1872,  the  defendants  Rose  and  McKenzie  conveyed  the  lands,  by 
deed  absolute  in  form,  to  the  defendant  Thomas  Burke ;  that  Burke  had,  before 
the  time  of  the  conveyance  to  him,  noticQ  of  the  plaintiff's  rights ;  that  in  order 
to  secure  the  payment  of  part  of  his  purchase  money  to  the  defendants  Rose 
and  McKenzie,  Burke  mortgaged  the  lands  to  them  by  indenture  of  mortgage 
dated  the  12th  day  of  July,  1872,  which  they  subsequently  assigned  to  one 
Watson ;  and  she  prayed  that  it  might  be  declared  that  the  deed  to  McFarlane 
was  intended  to  operate  only  as  a  security  and  that  the  plaintiff  might  be  let 
in  to  redeem  the  lands ;  and  that  the  defendant  Burke  might  be  restrained 
from  cutting  timber  and  ordered  to  account  for  the  timber  cut ;  and  that  the 
defendants  might  be  ordered  to  remove  'the  mortgage  made  to  Rose  and 
McKenzie,  and  for  other  relief. 

By  their  answers,  the  defendants.  Rose,  McKenzie  and  Burke,  while 
admitting  that  the  conveyance  to  McFarlane  was  intended  only  to  operate  as  a 
security,  denied  that  they  had  any  notice  of  that  fact,  and  claimed  to  be 
entitled  to  hold  the  lands  as  purchasers  for  value  without  notice  of  the 
plaintiff's  claim. 

The  cause  was  heard  by  Spragge,  Chancellor,  before  whom  evidence  on  the 
part  of  the  plaintiff  and  defendants  was  taken  on  the  5th  of  May,  1875.  Dur- 
ing the  progress  of  the  cause,  and  before  the  evidence  had  all  been  adduced, 
and  before  any  argument  of  the  case,  an  application  was  made  to  his  Lordship, 
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on  hehalf  of  the  defendant  Bnrke,  for  leave  to  file  a  supplemental  answer, 
setting  op  the  registry  laws  as  a  defence  to  the  plaintiff's  claim.  This  was 
ref need,  and  a  decree  was  made  declaring  that  the  oonreyanoe  to  McFarlane 
was  only  as  secnrity  for  the  payment  of  the  f500 ;  that  Rose  and  McKenzie 
bought  with  actual  knowledge  of  the  plaintiff's  claim,  and  that  Burke  bought 
from  them  with  actual  notice. 

Burke  then  appealed  to  the  Court  of  Appeal  for  Ontario,  which  court  held 
that  the  eridence  did  not  shew  that  Burke  had  actual  notice  of  the  plaintifTs 
claim  when  he  purchased,  that  the  amendment  should  have  been  allowed,  and 
that  the  Court  of  Appeal  had  power  then  to  allow  it  under  the  A.  J.  Act,  s.  60, 
but  as  it  would  not  be  proper  to  odndude  the  plaintiff  without  an  opportunity 
of  producing  further  evidence,  the  case  was  sent  down  for  another  hearing. 

*  Proudfoot,  V.-C,  dissented,  on  the  ground  that  the  permission  to  amend 
was  in  the  discretion  of  the  judge,  and  that  the  court  should  not  interfere  with 
his  decision.    See  McFarlane  v.  Peterkln,  4  Out.  App.  B.  25.    • 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  per  Qwynne,  J., 
delivering  the  judgment  of  the  court,  that  the  judgment  refusing  the  amend- 
ment was  properly  appealable  to  the  Court  of  Appeal  for  Ontario,  but  when 
that  court  had  made  an  order  allowing  the  amendment  in  the  exercise  of  its 
discretionary  power,  it  might  be  doubted  whether  the  Supreme  Court  had 
jurisdiction  to  entertain  an  appeal  from  such  order.  Assuming  the  Supreme 
Court  to  have  such  jurisdiction,  it  should  be  chary  in  exercising  it,  lest  by  so 
doing  It  should  injuriously  fetter  the  very  extensive  discretion  in  matters  of 
amendment  with  which  the  Legislature  of  Ontario  had  thought  fit  to  invest 
all  courts  in  that  province. 

The  doctrine  that  where  a  purchaser  without  notice  has  paid  a  portion  of 
the  purchase  money  and  has  given  a  mortgage  for  the  balance,  atid  before  pay- 
ment of  this  mortgage  becomes  affected  with  notice  of  an  equitable  title  in 
plaintiff,  who  subsequently  files  a  bill  to  set  aside  the  sale,  the  purchaser  shall 
be  entitled  to  no  relief  or  consideration  whatever  in  a  court  administering 
equity  in  respect  of  the  purchase  money  paid  before  he  became  affected  with 
notice,  was  questioned  in  Totten  v.  DougUu,  18  Grant,  852.  and  the  assertion 
of  it  in  this  case  for  the  purpose  of  supporting  the  decree  was  also  a  reason  for 
affirming  the  allowance  of  the  amendment.  These  claims  of  transfers  of  the 
legal  estate  to  relations  upon  an  alleged  verbal  promise  to  hold  as  a  mortgage 
subject  to  redemption,  or  to  recovery  upon  repayment  of  a  sum  of  money, 
ought  to  be  scrutinized  with  the  utmost  jealousy,  but  more  especially  when 
the  rights  of  third  persons  who  have  paid  large  sums  of  money  to  the  apparent 
owners  upon  the  faith  of  their  title  being  good  are  brought  in  question,  and  it 
might  prove  promotive  of  the  ends  of  justice  that  the  allowance  of  the  pro- 
posed amendment  would  give  further  opportunity  for  the  consideration  of  this 
point. 

Further,  the  decree  took  no  notice  of  the  interests  of  Watson,  the  assignee 
of  the  mortgage,  who  could  not  be  deprived  of  the  estate  by  anything  done  in 
the  suit  as  constituted. 

Per  Ritchie,  C.J.,  dissenting.— The  Supreme  Court  should  determine 
whether  or  not  the  Chancellor  was  right  in  his  opinion  that  the  amendment 
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refnaed  by  him,  and  diluted  by  tbe  Court  of  Appeal,  would  not  on  the  fActs  as 
proved  be  of  any  avail  to  the  defendants  if  it  had  been  on  the  record  at  the 
time  of  his  decision ;  and  if  not  the  amendment  shoald  not  have  been  allowed 
by  the  Coart  of  Appeal,  bnt  the  judgment  of  the  Chancellor  should  have  been 
affirmed. 

Appeal  dismissed  with  costs,  Bitchie,  C.J.,  and  Henty,  J.,  dissenting. — 
Slst  June,  1880. 

The  defendant  Burke  subsequently  put  in  a  supplemental  answer  denying 
notice  of  the  plaintiffs  claim,  and  claiming  the  protection  of  the  registry  laws, 
and  that  he  was  a  purchaser  for  value  without  notice.  The  case  was  again 
brought  on  for  the  examination  of  witnesses  and  hearing,  on  Slst  March,  1881, 
before  Spragge,  C,  who  held  that  the  defendant  had  notice  of  the  plaintiff's 
claim  at  the  time  he  purchased,  and  was  not  a  bona  fide  purchaser  for  value 
without  notice. 

On  appeal  to  the  Court  of  Appeal  for  Ontario  that  court  was  equally  divided. 
See  iub  nomine  McFarlane  V.  Peterkint  9  Ont.  App.  B.  429. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  Gwynne,  J.,  dissenting, 
that  the  redeemable  character  of  the  transaction  being  admitted  on  the  plead- 
ings, was  not  open  to  discussion.  The  only  point  to  consider  was  whether  the 
learned  Chancellor  was  wrong  in  finding  as  matter  of  fact  that  the  defendants 
had  actual  notice.  If  they  had  actual  notice  this  would  defeat  the  registered 
title.  The  court  being  unable  to  say  the  learned  Chancellor  was  wrong, 
thought  the  appeal  should  be  dismissed. 

Per  Gwynne,  J.,  dissenting,  that  the  transaction  was  a  sale  of  the  land  to 
McFarlane,  and  the  evidence  only  established  that  McFarlane  verbally  and 
voluntarily,  and  so  in  a  manner  not  binding  upon  him,  promised  James  Peter- 
kin,  who  acted  as  plaintiff's  agent,  and  whom  McFarlane  regarded  as  selling 
the  land  although  the  deed  was  made  by  the  plaintiff,  that  he  might  re-pur- 
chase the  land,  and  that  he  (McFarlane)  would  resell  and  reconvey  it  to  him 
upon  repayment  of  the  sum  of  9500  at  any  time  during  his  (McFarlane's) 
lifetime;  and  further,  that  there  was  no  evidence  establishing  any  notice 
Whatever  binding  upon  the  defendant  Burke,  or  which  could  have  any  effect  to 
defeat  his  purchase.    Appeal  dismissed  with  costs. 

Rote  T.  PetdPkiiL— 12th  January,  1885.— ziii.  677, 

10.  Asaignment  of  Ttiortgages  aa  collateral  security — Duty  of 
AaaigTiee  aa  to  collecting — Bond^  action  on — Equitable 
plea — Transfer  of  action  to  Cov/rt  of  Chancery  under 
Administration  of  Justice  Act,  (0.). 

Action  on  a  bond  conditioned  to  pay  the  sum  of  £18,250  on  Ist  July,  1863, 
with  interest  at  six  per  cent,  half  yearly  in  advance.  Plea  upon  equitable 
grounds,  in  substance,  that  before  the  making  of  the  bond  the  plaintiffs  through 
the  late  John  Hillyard  Cameron,  their  trustee  and  manager,  agreed  to  advance 
to  defendants  the  sum  of  £18,350  by  transferring  to  them  certain  sterling 
debentures  of  the  town  of  St.  Catharines  to  that  amount,  for  which  the  defen- 
dants should  give  to  the  plaintiffs  good  mortgages  upon  real  estate  to  be 
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approred  by  pkiDiifTs  laid  maoAger,  and  that  in  the  maantiiiie  the  dafeodant* 
ahonld  ezacate  aaid  bond,  bat  that  tha  debentnrea  should  only  be  handed  o^er 
to  the  defendanta  as  and  when  soch  approved  niort|;ages  should  be  delivered  to 
the  plaintiffs ;  that  defendants  assigned  certain  mortgages  and  executed  othen 
upon  their  own  real  estate,  which  were  accepted  and  approved  by  plaintiff's 
manager,  who  handed  over  debentores  amounting  at  their  par  value  to  £14,000 
stg. ;  that  plaintiffs  realized  upon  some,  if  not  all,  the  mortgages,  and  defen- 
dants also  paid  large  sums  on  account  and  defendants  believed  their  bond  was 
fully  paid,  but  had  received  no  account,  and  as  the  payments  were  numerous 
and  extended  over  many  years  and  the  accounts  were  complicated,  they  prayed 
that  the  suit  should  be  transferred  under  the  Admn.  of  Justice  Act  to  the 
Court  of  Chancery  and  the  accounts  there  taken.  The  case  was  transferred 
to  the  Court  of  Chancery,  where  with  the  consent  of  the  parties,  a  decree  was 
made  referring  it  to  the  Master  to  take  the  account  between  the  parties.  The 
Master  made  his  report  and  the  defendants  appealed  therefrom  on  three 
grounds : — 

1.  Because  the  Master  had  not  charged  the  plaintiffs  with  the  amount  of 
a  draft  for  91,697  with  interest. 

2.  Because  the  Master  ought  to  have  charged  the  plaintiffs  with  the 
difference  between  £2,000  in  sterling  debentures  and  98,000  currency,  the 
amount  due  on  a  mortgage,  referred  to  as  the  Ross  mortgage. 

8.  Because  the  Master  ought  to  have  charged  plaintiffs  with  interest  on 
96,464  (the  amount  of  a  mortgage  given  by  one  McQueen  and  assigned  to  the 
plaintiffs)  from  10th  August,  1869. 

The  first  ground  of  appeal  turned  entirely  on  the  weight  to  be  given  to 
the  evidence  on  one  side  or  the  other  respecting  the  draft  in  question,  which 
the  plaintiffs  contended  was  an  accommodation  draft  given  by  one  of  the 
defendants  to  their  manager,  the  defendants  alleging  that  it  was  given  in 
payment  of  an  instalment  of  interest  Proudfoot,  Y.-C,  allowed  the  appeal 
on  this  ground  and  his  judgment  was  upheld  by  both  the  (^'Ourt  of  Appeal  and 
the  Supreme  Court  of  Canada. 

As  to  the  second  ground  of  the  appeal,  it  appeared  that  among  the  mort- 
gages assigned  to  the  plaintiffs  was  one  for  96,484,  bearing  interest  at  6  per 
cent.,  executed  by  one  McQueen  upon  certain  land  sold  to  him  by  one  of  the 
defendants  to  secure  the  balance  of  purchase  money.  The  land  was  subject  to 
a  mortgage  for  98,000,  called  the  *'  Ross  Trust  Mortgage,"  and.  at  the  time  of 
the  sale  to  McQaeen,  it  was  agreed  the  defendants  should  pay  off  this  prior 
mortgage.  At  the  time  of  the  assignment  of  the  mortgage  to  the  plaintiffs 
they  were  informed  of  this  agreement,  and  to  secure  the  plaintiffs,  their 
manager  retained  two  of  the  sterling  debentures  amounting  to  £2,000  to  pay 
this  mortgage  for  98,000.  The  defendants  claimed  that  the  plaintiffs  were 
responsible  for  the  application  of  the  98,000  out  of  the  proceeds  of  the  deben- 
tures from  the  9th  March,  1860,  the  date  of  the  assignment  of  the  mortgage, 
or  that  they  should  only  be  charged  with  98,000  of  the  £2,000  sterling.  The 
plaintiffs  contended  that  nothing  should  be  allowed,  because  their  manager  was 
also  the  manager  of  the  Ross  estate,  and  that  the  defendants  consented  to  his 
retaining  the  two  debentures  in  his  character  as  agent  of  the  Boss  estate  to  be 
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applied  in  Batiafaotion  of  the  Rose  mortgage,  which  was  not  satisfied  nntil 
1876. 

Prondfoot,  y.-C,  Held,  that  the  onus  lay  npon  the  plaintiffs  to  establish 
clearly  that  the  debentures  passed  from  them  to  the  defendants,  and  were  held 
by  Cameron  as  agent  of  the  Ross  trast  and  not  as  their  agent,  and  as  the  evi- 
dence was  insufficient  to  support  this  contention  the  plaintiffs  should  bear  the 
loss. 

This  holding  was  also  upheld  by  both  the  Court  of  Appeal  and  the 
Supreme  Court  of  Canada, 

As  to  the  third  ground  of  appeal — although  the  plaintiffs  took  proceedings 
on  the  McQueen  mortgage,  the  suit  was  conducted  in  such  a  dilatory  manner 
that  the  final  order  of  foreclosure  was  not  obtained  till  2nd  April,  1875,  and  the 
property  was  then  sold  by  plaintiffs  to  McQueen  at  a  price  much  less  than  the 
principal  and  interest  upon  the  original  mortgage  amounted  to. 

Proudfoot,  y .-C,  Held,  that  the  defendants  were  not  merely  in  the  position 
of  sureties  for  the  assigned  mortgages,  who  could  not  make  the  plaintiffs 
liable  for  mere  delay  in  proceeding  upon  the  mortgages,  but  that  when  mort- 
gages, or  judgments,  or  securities  of  these  kinds  are  assigned,  the  assignees  are 
affected  with  a  trust  in  regard  to  them,  which  imposes  upon  them  the  duty  of 
diligence  in  their  management ;  the  assignment  removing  the  property  from 
the  control  of  the  debtor,  and  placing  it  within  the  control  of  the  creditor,  im- 
poses upon  him  the  duty  of  using  proper  exertions  to  render  it  effectual  for  the 
purpose  for  which  it  was  assigned.  The  plaintiffs  were  therefore  liable  for  not 
having  collected  the  interest  in  question  ;  it  having  been  lost  by  the  wrongful 
act  of  themselves,  or  their  manager,  for  whose  conduct  they  were  responsible. 

The  Court  of  Appeal  and  the  Suj^reme  Court  of  Canada  affirmed  the 

judgment  of  Proudfoot,  V.-C. 

« 

Appeal  dismissed  with  costs. 
The  Synod  of  the  Diocese  of  Toronto  t.  De  Blaquiere.— 12th  Feb.  1881. 

11.  Agreement  in  general  terms  to  give  a  mortgage  in  part  pay- 

ment of  purchase  money  is  not  complied  with  by  assigning 
a  second  mortgage. 

See  SALE  OP  LANDS,  11. 

12.  Foreclosure  of  mortgage — Sale  of  land  under — Right  to  sue 

for  residue  of  debt — Prohibition. 

The  testator,  Michael  Kearney,  jr.,  had  given  to  the  plaintiff  a  mortgage 
on  certain  lands  to  secure  the  payment  of  some  97,000  due  to  the  plaintiff, 
and  had  also  given  to  the  plaintiff  a  bond  conditioned  for  the  due  payment  of 
said  debt  according  to  the  terms  of  the  said  mortgage.  The  mortgagor  mado 
default  in  payment  of  the  said  money,  and  the  mortgage  was  foreclosed,  and 
the  mortgaged  premises  were  sold  by  the  sheriff,  according  to  the  usual  prac- 
tice, and  bought  in  by  the  plaintiff  for  $4,000.  The  sheriff's  report  of  the 
proceedings  under  the  decree  of  foreclosure  and  the  sale  of  said  land  and 
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application  of  the  proceeds,  wa«  daly  ooolinned  by  the  oooi!t»  and  there  being 
Btill  some  93,000  dae  the  plalntifiF,  he  broai^ht  this  action  on  the  bond.  The 
special  case  admitted  that  the  proceedings  in  the  foreolosore  sait  were  regular 
in  every  respect,  and  also  that  the  plamtifiF  had  since  the  said  siJe  conveyed 
the  lands  in  question  to  a  third  party.  The  defendant  applied  for  a  writ  of 
prohibition  to  restrain  the  plaintifiF  from  proceeding  with  the  action,  claiming 
that  snch  action  opened  up  the  foredosare,  and  the  plaintiff,  not  being  in  a 
position  to  re-convey  the  mortgaged  premises  to  the  defendant,  or  the  heirs  of 
the  mortgagor,  his  remedy  on  the  bond  was  barred. 

The  Supreme  Court  of  Nova  Scotia  held  that  the  English  rule  did  not 
apply,  as  the  practice  was  different  in  Nova  Scotia,  the  sale  of  the  mortgaged 
lands  not  being  the  act  of  the  mortgagee  but  of  the  court,  and  refused  the  writ 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  affirming  the  judgment 
of  the  court  below,  that  the  mortgagee  was  not  prohibited  from  proceeding  on 
the  bond  to  recover  the  residue  of  his  debt. 

Appeal  dismissed  with  costs. 

Chiiholm  T.  Kfimy.— 16th  February,  1885. 

13.  Of  interest  in  ship. 

See  INSOLVENCY,  18. 

14.  Mechanic's  lien  as  against  prior  mortgagee. 

See  MECHANICS  LIEN. 

15.  Assignment  of  equity  of  redemption  in  trust — Reconveyan^^e 

— Foreclosure  against  trustee — Subsequent  sale — Power  of 
sale,  exercise  of,  by  deed  after  foreclosure. 

Kelly  gave  a  mortgage  of  leasehold  premises  to  respondents,  with  covenant 
authorizing  them  to  sell  on  default,  with  or  without  notice  to  the  mortgagor, 
and  at  either  public  or  private  sale.  The  mortgage  conveyed  the  unexpired 
portion  of  the  current  term  and  "every  renewed  term."  ^Afterwards  Kelly 
conveyed  the  equity  of  redemption  in  the  mortgaged  premises  to  one  0.*S.,  in 
trust,  to  carry  out  certain  negotiations,  and  left  the  country.  During  his 
absence  the  lease  of,  the  ground  expired,  and  it  was  renewed  in  the  name  of 
O.'S.  Default  having  been  made  in  payment  of  interest  under  the  mortgage, 
a  suit  was  brought  against  O.'S.  for  foreclosure,  prior  to  which  O.'S.,  having 
been  threatened  with  such  suit,  reconveyed  equity  of  redemption  to  Kelly,  but 
deed  was  never  delivered.  O.'S.  then  filed  an  answer  and  disclaimer  of  inter- 
est in  said  suit,  which  he  afterwards  withdrew  and  consented  to  a  decree,  and 
the  mortgagees  subsequently  sold  the  mortgaged  premises  to  the  defendant 
Darner  for  a  sum  less  than  the  amount  due  on  the  mortgage*;  the  deed  to 
Damer  recited  the  proceedings  in  foreclosure  and  purported  to  be  made  under 
the  decree. 

Kelly  brought  suit  to  have  the  decree  of  foreclosure  opened  and  xsancelled, 
the  deed  to  Damer  set  aside,  and  to  be  allowed  to  come  in  and  redeem  the 
premises. 
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Held,  affirming  the  judgment  of  the  Court  of  Appeal  (11  Ont  App.  B.  526) 
Strong  and  Henry,  JJ.,  dissenting,  that  even  if  the  decree  of  foreolosnre  were 
improperly  ohtained,  and  consequently  void,  yet  the  sale  to  Darner  was  a  pro- 
per exercise  of  the  power  of  sale  in  the  mortgage  and  should  be  sastained,  and 
that  it  passed  the  renewed  term  which  was  iaoladed  in  the  mortgage. 

Appeal  dismissed  with  costs^ 

Kttlly  V.  Impeiial  Lo»n  Ini.  Co.--16th  Nov.,  1885.— zi.  516. 

16.  Foreclosure  and  aale — Purchase  by  mortgagee — Right  to  redeem 
— Statute  of  liTaitationa — 22.  S.  Out  c.  108,  s,  19 — Trustee 
for  sale — Acquiescence. 

In  a  foreclosure  suit  against  the  heirs  of  a  deceased  mortagor,  who  were 
all  infants,  a  decree  was  made  ordering  a  sale ;  the  lands  were  sold  pursuant 
to  the  decree  and  purchased  by  J.  H.,  acting  for  and  in  collusion  with  the 
mortgagee,  who  had  not  received  permission  from  the  court  to  bid ;  J.  H.,  im- 
mediately after  receiving  his  deed,  conveyed  to  the  mortgagee,  who  thereupon 
took  possession  of  the  lands  and  thenceforth  dealt  with  them  as  the  absolute 
owner  thereof ;  by  subsequent  devises  and  conveyances  the  lands  became  vested 
in  the  defendant  M.  H.,  who  sold  them  to  the  defendant  L.,  a  hondjide  pur- 
chaser, without  notice,  taking  a  mortgage  for  the  purchase  money.  In  a  suit 
to  redeem  the  said  lands  brought  by  the  heirs  of  the  mortgagor  some  eighteen 
years  after  the  sale  and  more  than  five  years  after  some  of  the  heirs  had 
become  of  age  {See  9  Ont.  App.  B.  537), 

Held,  reversing  the  judgment  of  the  Court  of  Appeal,  that  the  suit  being 
one  impeaching  a  purchase  by  a  trustee  for  sale  the  statute  of  limitations  had 
no  application,  and  that,  as  the  defendants  and  those  under  whom  they  claim- 
ed had  never  been  in  possession  in  the  character  of  mortgagees,  the  plaintiffs 
were  not  barred  by  the  provisions  of  B.  S.  O.  c.  108  s.  19,  and  that  the  plain- 
tiffs were  consequently  entitled  to  a  lien  upon  the  mortgage  for  purchase 
money  given  by  L. 

Held,  also,  that  as  it  appeared  that  the  plaintiffs  were  not  aware  of  the 
fraudulent  character  of  the  sale  until  just  before  commencing  their  suit,  they 
could  not  be  said  to  acquiesce  in  the  possession  of  the  defendants. 

Fanlds  t.  HarpeF.^zi.  689. 

17.  Assignment  of  mortgage — Purchase  of  equity  of  redemption 
by  svh-mortgagee — Sale  of  same  by  him — Liability  to 
amount. 

The  assignee  of  a  mortgage  obtained  a  release  of  the  equity  of  redemption 
which  he  sold  for  a  sum  considerably  in  excess  of  his  claim  against  the 
assignor.  In  a  suit  to  foreclose  the  latters  interest, — Held,  reversing  the 
judgment  of  the  Court  of  Appeal  and  restoring  that  of  the  Common  Pleas 
Division,  that  he  was  bound  to  account  for  the  proceeds  of  such  sale. 

MeLenn  y.  Wilkins.— xiv.  22. 
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18.  Will — Devisee  under — Mortgage  by  testator^— Foreclosure  of — 
Suit  to  sell  real  estate  for  paymevt  of  debts — Decree  under — 
Conveyance  by  purchaser  at  sale  under  decree  —Assignment 
of  mortgage — Statute  confirming  title — S  Geo.  II.  c.  7,  (Imp,) 
—R  S.  N.  S.  4th  ser,  c.  36,  s.  p. 

A.  M.  died  in  1838  and  by  his  will  left  certain  real  estate  to  his  wife, 
M.  M.,  for  her  life,  and  after  her  death  to  their  children.  At  the  time  of  his 
death  there  were  two  small  mortgages  on  the  said  real  estate  to  one  H.  P.  T. 
which  were  sabseqnently  foreclosed,  bat  no  sale  was  made  under  the  decree 
in  such  foreclosure  suit.  In  1841  the  mortgages  and  the  interest  of  the 
mortgagee  in  the  foreclosure  suit  were  assigned  to  one  J.  B.  U.  who,  in  18^9, 
assigned  and  released  the  same  to  M.  M.  In  1841  M.  M.  the  administrator 
with  the  will  annexed  of  the  said  A.  M.,  filed  a  bill  in  Chancery  under  the 
Imperial  Statute  6  Geo.  II.  c.  7.  for  the  purpose  of  having  this  real  estate 
sold  to  pay  the  debts  of  the  estate,  she  having  previously  applied  to  the 
Governor  in  Council,  under  a  statute  of  the  Province,  for  leave  to  sell  the 
same,  which  was  refused.  A  decree  was  made  in  this  suit  and  the  lands  sold, 
the  said  M.  M.  becoming  the  purchaser.  She  afterwards  conveyed  said  lands 
to  the  Commissioners  of  the  Lunatic  Asylum,  and  the  title  therein  passed,  by 
various  Acts  of  the  Legislature  of  Nova  Scotia,  to  the  present  defendants. 
M.  K.,  devisee  under  the  will  of  A.  M.,  brought  an  action  of  ejectment  for  the 
recovery  of  the  said  lands,  and  in  the  course  of  the  trial  contended  that  the 
sale  under  the  decree  in  the  Chancery  suit  was  void,  inasmuch  as  the  only 
way  in  which  land  of  a  deceased  person  can  be  sold  in  Nova  Scotia  is  by 
petition  to  the  Governor  in  CounciL  The  validity  of  the  mortgages  and  of 
the  proceeding  in  the  foreclosure  sale  were  also  attacked.  The  action  was 
tried  before  a  judge  without  a  jury  and  a  verdict  was  found  for  the  defendants, 
which  verdict  the  Supreme  Court  of  Nova  Scotia  refused  to  disturb. 

On  appeal  to  the  Supreme  Court  of  Canada :  Held,  affirming  the  judgment 
of  the  court  below,  that  even  if  the  sale  under  the  decree  in  the  Chancery  suit 
was  invalid,  the  title  to  the  land  would  be  outstanding  in  the  mortgagee,  H.  P.  T., 
or  those  claiming  under  her,  the  assignment  of  the  mortgages  being  merely  a 
release  of  the  debts  and  not  passing  the  real  estate,  and  the  plaintiff,  therefore, 
could  not  recover  in  an  action  of  ejectment. 

SemblCi  that  such  sale  was  not  invalid  but  passed  a  good  title,  the  Statute 
6  Geo.  II.  0.  7,  being  in  force  in  the  Province.    Henry,  J.,  dubitanU. 

Held,  also,  that  the  statute  c.  86,  s.  47,  B.  S.  4th  series  (N.S.),  vested  the 

said  land  in  the  defendants  if  they  had  not  a  title  to  the  same  before.    Henry, 

J.,  dubitante. 

Kearney  y.  Creelman.— xiv.  88. 

19.  Collateral  security  for  mortgage — Promissory  note — Accommo- 
dation— Partnership — New  mortgage — Dissolution  of  part- 
nership—  Retirement  of  borrower  of  note  —  Liability  of 
remaining  partner. 

Set  PARTNERSHIP,  9. 
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20.  Mortgage   to  bank  as  security   for  advances —Bank  taking 

forged  paper  in  renewal  of  notes — Release  of  surety. 

See  BANKS  AND  BANKING,  15. 

21.  Sale  of  'mortgaged  lands — Power  of  attorney — Authority  of 

agent — Sale  on  credit — Power  of  sale  in  mortgage — Appli- 
cation of  proceeds — Duty  of  purchaser. 

A  power  of  attorney  by  mortgagees  authorized  their  agent  to  enter  and 
take  possession  of  the  mortgaged  lands  and  sell  the  same  at  public  or  private 
sale,  and  for  the  best  prioe  that  ooald  be  gotten  for  them,  and  to  execute  all 
necessary  receipts,  <&c.,  which  receipts  **  should  effectually  exonerate  every 
purchaser  or  other  person  taking  the  same  from  all  liability  of  seeing  to  the 
application  of  the  money  therein  mentioned  to  be  received  and  from  being 
responsible  for  the  loss,  mis-application  or  non-application  thereof.''  The 
agent  took  possession  and  sold  the  land,  receiving  part  of  the  purchase  money 
in  cash  and  the  balance  in  a  promissory  note  of  the  purchaser  payable  to  him- 
self, which  he  caused  to  be  discounted  and  appropriated  the  proceeds.  The 
purchaser  paid  the  note  to  the  holders  at  maturity. 

Held)  affirming  the  judgments  of  the  court  below,  that  the  power  of 

attorney  did  not  authorize  a  sale  upon  credit,  and  the  sale  by  the  agent  was, 

therefore,  invalid,  and  the  purchaser  was  not  relieved  by  the  above  clause 

from  seeing  that  the  authority  of  the  agent  was  rightly  exercised.    The  sale 

being  invalid  the  subsequent  payment  of  the  note  by  the  purchaser  could  not 

make  it  good. 

Rodburn  t.  Swinney. — ^xvi.  297. 

22.  Fire  insurance — Insurable  interest — Mortgagee — Assignment  of 

policy. 

See  INSURANCE  FIRE,  22. 

23.  Null  and  void — Granted  by  tutor — Ratification  by  minor  on 

majority — Hypothecary  action. 

See  TUTOR  AND  MINOR,  4. 

24.  How  affected  by  subsequent  Assessment  Act — Halifax  Assess- 

ment Act,  1883 — 46  V.  c  28,  N.  S. — Sale  of  mortgaged  land 
for  taxes — lien — Construction  of  Act. 

See  ASSESSMENT  AND  TAXES,  19. 
LIEN,  7. 

25.  Of  railway  property — Conveyance  in  trust — Liability  of  trustee 

— Unpaid  vendor  of  rolling  stock — Privilege. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  65. 
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%6.  Rate  of  interest  on — Fixed  time  for  payment  of  principal — 
*' Until  principal  and  interest  shall  be  fully  paid  and 
satisfied." 

See  INTEREST,  7. 

27.  Mortgagor  and  mortgagee — Mortgage  by  trustee — Personal 
liahUity — Right  of  mortgagee  to  enforce  equities  between 
trustee  and  cestui  que  trust 

Where  lands  held  in  trust  are  mortga^^ed  by  the  trustee,  the  mortgagee  is 
not  entitled  to  the  benefit  of  any  equities  and  rights  arising  either  under 
express  contract  or  upon  equitable  principles,  entitling  the  trustee  to  indemnity 
from  his  cestui  que  trutt,    Fournier  and  Tasohereau,  JJ.,  dissenting. 

WilliajM  T..SaU6nr.-xvlii.  473. 


28.  Creation  of  tenancy  by  unortgage — Demise  to  mortgagor — Con- 
struction of — Rent  reserved — Intention  to  create  tenancy, 

A  mortgage  of  real  estate  provided  that  the  money  secured  thereby, 
920,000,  should  be  payable  with  interest  at  7  per  cent,  per  annum  as  follows : 
9500  on  December  Ist,  1888 ;  9500  on  the  first  days  of  June  and  December  in 
each  of  the  four  following  years ;  and  915,500  on  June  1st,  1888 ;  and  it  con- 
tained the  following  provision :  "  And  the  mortgagees  lease  to  the  mortgagor 
the  said  lands  from  the  date  hereof  until  the  date  herein  provided  for  the  last 
payment  of  any  of  the  moneys  hereby  secured,  undisturbed  by  the  mortgagees 
or  their  assigns,  he,  the  mortgagor,  pajring  therefor  in  every  year  during  the 
said  term,  on  each  and  every  of  the  days  in  the  above  proviso  for  redemption 
appointed  for  payment  of  the  moneys  hereby  secured,  such  rent  or  sum  a« 
equals  in  amount  the  amount  payable  on  such  days  respectively  according  to 
the  said  proviso,  without  any  deduction.  And  it  is  agreed  that  such  payments 
when  so  made  shall  respectively  be  taken,  and  be  in  all  respects  in  satisfaction 
of  the  moneys  so  then  payable  according  to  the  said  proviso."  The  mortgage 
did  not  contain  the  statutory  distress  clause,  or  clause  providing  for  poesessioa 
by  the  mortgagor  until  default  and  it  was  not  executed  by  the  mortgagees.  The 
mortgagor  was  in  possession  of  part  of  the  premises  audi  his  tenants  of  the 
remainder,  and  such  possession  continued  after  the  mortgage  was  executed. 
The  goods  of  the  mortgagor  having  been  seized  under  execution  the  mortgagee 
claimed  payment  of  a  year's  rent  under  the  Statute  of  Anne. 

Held,  per  Strong,  Gwynne  and  Patterson,  JJ.,  Bitchie,  G.J.,  and  Tasohe- 
reau, J.,  dissenting,  that  the  mortgage  deed  failed  to  create  between  the 
mortgagor  and  mortgagees  the  relation  of  landlord  and  tenant,  so  as  to  give  the 
mortgagees  the  right  to  distrain  for  arrears  of  rent,  under  the  provisions  of 
8  Anne,  c.  14,  as  against  an  execution  creditor  of  the  mortgagor ;  because,  even 
if  the  deed  could  operate  as  a  lease  although  not  signed  by  the  mortgagees,  th^ 
rent  reserved  was  so  unreasonable  and  excessive  as  to  show  conclusively  that 
the  parties  could  not  have  intended  to  create  a  tenancy  and  that  the  arrange- 
ment was  unreal  and  fictitious. 
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The  ri^t  to  impugn  the  validity  of  a  lease  hetween  a  mortflaipHr  and 
mortgageee  on  the  ground  that  it  is  merely  fiotitions  and  colourable  is  not  to 
be  ocmfined  to  aiiy  partieular  olasa  saoh  as  assignees  in  bankruptcy,  but  may 
be  exercised  wherever  the  interests  of  third  parties  may  be  involved. 

Per  Strong,  J. — The  execution  of  the  deed  by  the  mortgagor  estopped  him 
from  disputing  the  tenancy,  and  the  mortgagees  were  also  estopped  by  their 
acceptance  of  the  mortgagor  as  their  tenant,  evidenced  by  their  accepting  the 
deed,  advancing  their  money  upon  the  faith  of  it  and  permitting  the  mortgagor 
to  remain  in  possession.  The  mortgage  deed,  although  executed  by  the  mort- 
gagor only,  operated  in  any  event  to  create  a  tenancy  at  will,  at  the  same 
reiital  as  that  expressly  reserved  by  the  demise  clause.  S.  9  of  8  <fr  9  V.  c.  106 
(R.  8.  O.  c.  100,  s.  8),  has  not  the  effect  of  repealing  the  words  of  the  Statute  of 
Frauds  which  make  the  lease  required  by  that  statute  to  be  in  writing  sigced 
by  the  lessor  so  far  effectual  as  to  create  a  tenancy  at  will. 

Per  Gwynne  and  Patterson,  JJ. — The  mortgage  deed  not  having  been 
signed  by  the  mortgagees  failed  to  create  even  a  tenancy  at  will. 

Per  Gwynne,  J. — The  form  adopted  for  the  demise  clause  is  such  that  by 
the  mortgagees  executing  the  deed  it  would  operate  as  a  lease,  and  by  their 
not  executing  it  the  clause  would  be  simply  inoperative. 

Per  Ritchie,  C.J.,  and  Taschereau,  J.— The  execution  of  the  mortgage  by 
the  mortgagor  and  continuing  in  possession  under  it  amounted  to  an  attorn- 
ment and  the  relation  of  landlord  and  tenant  was  created.  The  deed  waa 
intended  to  operate  as  an  immediate  lease  with  intent  to  give  the  mortgagees, 
an  additional  remedy  by  distress  and  was  a  bona  fide  contract  for  securing  the 
payment  of  principal  and  interest,  and  in  the  absence  of  any  bankruptcy  or 
insolvency  laws  there  was  nothing  to  prevent  the  parties  from  making  such  a. 
contract. 

Hobbs  T.  Ontario  Loan  ft  Debenture  Co.— xviii.  483. 

29.  Non-registration  of — Priority  of  subsequent  mortgage — Sale 
under — Bar  of  dower. 

Certain  land  was  devised  to  the  testator's  sons  charged  with  an  annuity 
to  his  widow  who  also  had  her  dower  therein.  The  devisees  mortgaged  the 
land  to  C.  in  March,  1879,  and  the  mortgage  was  not  registered  until  January, 
1880.  In  November,  1879,  a  second  mortgage  was  given  to  M.  and  registered 
the  same  month.  In  this  mortgage  the  widow  joined  barring  her  dower  and 
releasing  her  annuity  for  the  benefit  of  M.  She  had  had  knowledge  of  the  prior 
mortgage  when  it  was  made  and  had  refused  to  join  in  it.  The  second  mort- 
gagee, not  being  aware,  when  his  mortgage  was  executed,  of  the  prior  incum- 
brance, gained  priority,  and  the  land  was  sold  to  satisfy  his  mortgage :  the 
proceeds  of  the  sale  being  more  than  sufficient  for  that  purpose  the  surplus 
was  claimed  by  both  the  widow  and  by  C. 

Held,  reversing  the  judgment  of  the  Court  of  Appeal  for  Ontario,  Gwynne 
and  Patterson,  JJ.,  dissenting,  that  the  security  for  which  the  dower  had 
been  barred  and  the  annuity  released  having  been  satisfied,  the  widow  was 
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entitled  to  the  f  and  in  the  ooart  at  representing^  her  interest  in  the  land  in 

priority  to  G. 

Oray  t.  Con^hliii.— zviii.  553. 

30.  Fire  insurance — Insurance  by  mortgagee  under  provision  in 

mortgage — Payment  to  mortgagee — Subrogation. 

See  INSURANCE,  FIBE.  28. 

31.  Promissory  notes  for  balance  of  purchase  money — Failure  of 

vendor — ^Additional  payment  to  obtain  release  from  mort- 
gage— Agreement  that  parties  should  be  in  same  position  as 
if  sale  not  made — Failure  of  consideration  for  notea 

See  TRANSACTION.  2. 

32.  Deed  absolute  inform  intended  to  operate  as  mortgage — Inten- 

tion— Character  of  evidence  of 

To  indnoe  a  coort  to  declare  a  deed,  absolnte  on  its  face,  to  have  been 
intended  to  operate  as  a  mortgage  only  the  evidence  of  such  intention  must  be 
of  the  dearest,  most  conclusive  and  unquestionable  character. 

MoMioken  t.  The  Ontario  Bank.— xx.  548. 

33.  Preference  by— Pressure— R  S.  O.  (1887),  c.  124,  s.  2. 

See  ASSIGNMENT,  24. 

34.  Agreement  to  give  mortgage — Omission  to  include  lands  in 

mortgage  by  mistake — Suit  for  rectification — Registered 
judgment  against  lands  not  included  in  mortgage — Priority 
of — Registry  Act,  R.  S.  (N.  S.),  6th  series,  c.  84,  s.  21. 

See  REGISTRATION.  8. 

35.  Mill  property — Dealt  with  by  instrument  in  form  of  chattel 

mortgage — Sufficiency  of  in  Equity — Omission  of  property 
by  mistake — Rectification — Sale  under  power  of  sale  in 
mortgage — Defence  of  purchase  for  value  without  notice. 

See  VENDOR  AND  PURCHASER,  4. 

36.  Mortgagor  and  mortgagee — Foreclosure  of  Tnortgage — Practice 

— Addition  of  parties — Lessee  of  mortgagor — Protection  of 
interest  of-— Staying  proceedings — Order  of  sale  of  mort- 
gaged lands. 

In  an  action  for  foreclosnre  of  mortgage  defendants  were  the  administra- 
tors and  heirs  at  law  of  the  mortgagor  and  certain  devisees  in  tmst  of  deceased 
heirs.  Snhsequent  inoumbranoers,  judgment  creditors  of  some  of  the  heirs, 
and  the  lessee  of  the  Qneen  Hotel,  part  of  the  mortgaged  property,  under  lease 
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from  some  of  the  heirs,  were  not  made  parties.  None  of  the  defendants 
appeared  and  the  equity  of  redemption  of  the  mortgaf(or  and  those  claiming 
under  him  was  harred  and  foreclosed,  and  the  lands  ordered  to  be  sold  on  a 
day  named.  On  that  day,  on  application  of  the  lessee  of  the  Queen  Hotel,  an 
ex  parte  order  was  made  by  the  Chief  Justice  of  the  Supreme  Court  of  Nova 
8cotia  directing  that  on  payment  into  court  of  $37,019  by  Q.  A  E.,  further 
proceedings  by  plaintiff  should  be  stayed  until  further  order  and  that  plain- 
tiffs should  convey  the  mortgaged  lands  and  the  suit  and  benefit  of  proceedings 
therein  to  8.  &  K.,  which  direction  was  complied  with. 

On  December  26th,  1889,  defendants  moved  to  rescind  this  order.  The 
motion  was  refused  and  the  order  amended  by  a  direction  that  the  lessee 
should  be  made  a  defendant  to  the  action  and  S.  (!^  K.  joined  as  plaintiffs,  and 
that  the  stay  of  proceedings  be  removed.  On  January  4th,  1890,  a  further 
order  was  made  directing  that  the  Queen  Hotel  property  be  sold  subject  to  the 
rights  of  the  lessee.  From  the  two  last  mentioned  orders  defendants  appealed 
to  the  full  court  which  affirmed  that  of  December  26th  and  set  aside  that  of 
January  4th.    Both  parties  appealed  to  this  court. 

Held,  that  the  order  of  26th  December,  1889,  was  rightly  affirmed.  The 
stay  of  proceedings  under  the  order  affirmed  by  it  was  no  more  objectionable 
than  if  effected  by  injunction  to  stay  a  sale  under  a  writ  of  ft  fa,  and  being 
made  at  the  instance  of  a  lessee,  and  as  such  a  purchaser  pro  tanto^  of  the 
mortgaged  lands  who  had  a  right  to  redeem  it  was  in  the  discretion  of  the 
Chief  Justice  so  to  order.  To  the  direction  that  plaintiffs  should  convey  the 
lands  to  S.  &  E.  defendants  had  no  lociu  standi  to  object,  and  they  were  not 
prejudiced  by  the  addition  of  parties  made  by  the  order.  Nor  bad  defendants 
a  right  to  object  to  the  removal  of  the  stay  of  proceedings  and  any  right  subse- 
quent incumbrancers  not  before  the  court  might  have  to  complain  would  not 
be  affected  by  the  order  made  in  their  absence.  Moreoves,  between  the  date 
of  the  order  and  the  appeal  to  the  full  court  the  property  having  been  sold 
under  the  decree  the  purchaser  not  being  before  the  court  was  a  sufficient 
ground  for  dismissing  the  appeal. 

Held,  further,  that  the  order  of  January  4th,  1890,  should  also  have  been 
affirmed  by  the  full  court.  In  selling  the  mortgaged  property  the  court  had  a 
right  to  endeavour  to  preserve  the  rights  of  the  lessee  by  selling  first  the  por- 
tions in  which  she  had  no  interest. 

Collins  T.  Canningham.) 

•  !■— xxi.  139. 

Cunningham  t.  Drysdale.  I 

37.  Of    railway  bonds    as  security   for    advances — Purchase   by 
second  mortgagee — Trust — Hypothecation  of  bonds  to  bank 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  72. 

Mortmain — Statutes  of — Not  in  force  in  New  Brunswick. 

See  WILL,  6. 

Municipal  Acts — Relating  to  original  road  allowance. 

See  HIGHWAY. 
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Municipal  Corporation — Power  to  raise  level  of  streets 

84€  COBPORATIOM8,  li. 

2.  liability  of,  for  non-repair  of  streets. 

See  CORPOBATIONB,  16. 

3.  Liability  of »  for  defective  bridge. 

See  GOBPORATIOK8,  19. 

4.  Agreement  with    company — ^To    discoatiane  use    of    traction 

engine — Steam  engine  included  in — 

See  AGREEMENT,  18. 

5.  Municipality — Drainage    in — Petition  for — Extending    into 

adjoining  Municipality — Report  of  Engineer — Notdejining 
proposed  tei^rriini — Benefit  to  lands  in  adjoining  Municipal- 
ity— Aaaesament  on  adjoining  Municipality. 

Under  the  drainage  olaases  of  the  Municipal  Aot  a  by-law  was  passed  by 
the  township  of  Chatham  founded  on  the  report,  plans  and  specifications  of  a 
surveyor,  made  with  a  view  to  the  drainage  of  certain  lands  in  that  township. 
The  by-law,  after  setting  out  the  fact  of  a  petition  for  such  work  having  been 
signed  by  a  majority  of  the  ratepayers  of  the  township  to  be  benefited  by  the 
work,  recited  the  report  of  the  surveyor,  by  which  it  appeared  that  in  order  to 
obtain  a  sufficient  fall  it  was  necessary  to  continue  the  drain  into  the  adjoining 
township  of  Dover.  The  surveyor  assessed  certain  lots  and  roads  in  Dover, 
and  also  the  town  line  between  Dover  and  Chatham,  for  part  of  the  cost  as  for 
benefit  to  be  derived  by  the  sAid  lots  and  roads  therefor.  The  township  of 
Dover  appealed  from  this  report,  under  s.  582  of  46  V.  c.  18,  on  the  grounds, 
inter  alia,  that  a  majority  of  the  owners  of  property  to  be  benefited  by  the 
proposed  drainage  works  had  not  petitioned  for  the  construction  of  such  work 
as  required  by  the  statute;  that  no  proper  reports,  plans,  specifications,  assess- 
ments and  estimates  of  said  proposed  work  had  been  made  and  served  as 
required  by  law ;  that  the  council  of  Chatham,  or  the  surveyor,  had  no  power 
to  assess  or  charge  the  lands  in  Dover  for  the  purposes  stated  in  the  said  report 
and  by-law;  and  that  the  report  did  not  specify  any  facts  to  show  that  the 
council  of  Chatham,  or  their  surveyor,  had  any  authority  to  assess  the  lots  or 
roads  in  Dover  for  any  part  of  the  cost  of  the  proposed  work ;  that  the  assess- 
ment upon  lots  and  roads  in  Dover  was  much  too  high  in  proportion  to  any 
benefit  to  be  derived  from  the  proposed  work  and  that  no  assessment  whatever 
should  be  made  on  the  lands  or  roads  in  Dover  as  the  work  would,  in  fact,  be 
an  injury  thereto ;  and  that  the  report  did  not  sufficiently  specify  the  beginning 
and  end  of  the  work,  nor  the  manner  in  which  Dover  was  to  be  benefited. 

Three  arbitrators  were  appointed  under  the  provisions  of  the  Act,  and  at 
their  last  meeting  they  all  agreed  that  the  Township  of  Dover  would  be  bene- 
fited by  the  work,  but  B.  F.,  one  of  the  arbitrators,  thought  1500  should  b^ 
taken  off  the  town  line,  and  W.  D.,  another  of  the  arbitrators,  held  that  while 
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|he  bulk  sum  assesBed  was  not  too  great  the  asaeesment  on  the  respeotive 
l^nds  and  roads  and  parts  thereof  should  be  yaried,  but  that  this  was  a  matter 
for  the  Court  of  Bevision.  A  memorandum  to  this  effect  was  signed  by  W.  D. 
and  A.  E.,  the  third  arbitrator,  at  the  foot  of  which  B.  F.  signed  a  memoran- 
dum that  he  dissented  and  declined  to  be  present  at  the  adjourned  meeting  to 
sign  the  award  "  if  in  aooordanoe  with  the  above  memoranda.**  Later,  on  the 
same  day,  W.  D.  and  A.  E.  met  bnd  signed  an  award  determining  that  the 
assessment  on  the  lands  and  roads  in  Dover,  and  on  the  town  line  made  by  the 
surveyor  should  be  sustained  and  confirmed  ;  that  the  appeal  should  be  dis- 
missed, and  that  the  several  grounds  mentioned  in  the  notice  of  appeal  had  not 
been  sustained. 

The  Queen's  Bench  Division  set  aside  this  award  on  two  grounds,  namely, 
want  of  concurring  minds  in  the  arbitrators,  and  of  defect  in  the  surveyor's 
report  in  not  showing  specifically  the  beginning  and  end  of  the  work.  5  O.  B. 
825.  The  judgment  of  the  Queen's  Bench  Division  was  sustained  by  the 
Court  of  Appeal.  11  Out.  App.  B.  248.  On  appeal  to  the  Supreme  Court  of 
Canada: 

Held,  Bitohie,  C.J.,  dissenting,  that  the  award  should  have  been  set  aside 
upon  the  ground  that  it  was  not  shown  that  a  petition  for  the  proposed  work 
was  signed  by  a  majority  of  the  owners  of  the  property  to  be  benefited 
thereby,  so  as  to  give  the  corporation  of  Chatham  jurisdiction  to  enter  the 
township  of  Dover  and  do  any  work  therein. 

That  the  arbitrators  should  have  adjudicated  upon  the  merits  of  the 
appeal  against  the  several  asseesments  on  the  lots  and  roads  assessed,  as  their 
award  was,  by  ss.  400  A  404  of  46  Y.  c.  18,  made  final,  subject  to  appeal  only  to 
the  High  Court  of  Judicature,  and  that  it  was  not  a  matter  for  the  Court  of 
Bevision  to  deal  with  at  all,  as  h^d  by  one  of  the  arbitrators. 

That  the  award  should  have  been  set  aside  because  it  did,  in  point  of  fact, 
as  it  stood,  profess  to  be  a  final  adjudication  against  ^e  township  of  Dover 
upon  all  the  grounds  of  appeal  stated  in  the  notice  of  appeal,  and  did,  in  point  of 
fact,  charge  every  one  of  the  lots  and  roads  so  assessed  with  iibe  precise  amount 
assessed  upon  them  respectively,  although,  by  a  minute  of  the  proceedings  of 
she  arbitrators  who  signed  the  award,  it  appeared  that  they  refused  to  render 
any  award  upon  such  point  and  expressed  their  intention  to  be  to  submit  that 
to  the  Court  of  Bevision. 

That  the  arbitrators  should  have  allowed  the  appeal  to  them  against  the 
surveyors  assessment,  and  that  their  award  should  have  been  set  aside  on  the 
merits,  because  the  evidence  not  only  failed  to  show  any  benefit  which  the  lots 
or  roads  in  Dover  which  were  assessed  would  receive  from  the  proposed  work, 
but  the  evidence  of  the  surveyor  himself  showed  that  he  did  not  assess  them 
for  any  benefit  the  work  would  confer  upon  them,  but  for  reasons  of  his  own, 
whidi  were  not  sufficient  under  the  statute,  and  did  not  warrant  them  to  be 


The  Oorporatloii  of  the  Tovmhip  of  Chatham  and  North  Oon  t.  The 
OorporatloA  of  the  Tovaehip  of  Dover  Eait  and  West. 

—April  9, 1886.~xu.  821. 
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6.  Congtrwction  of  sidnLriy  by — Authorized  by  special  siattUe — 

4^  V.  c.  46  (0.) — Agreement  with  Bailway  Companies — 
Order  in  Council  under  46  V.  c.  24  (D.) — Work  done  as 
agents  ofcom^panies  or  as  principal — Injury  to  property  by 
construction  of  subway — Corporation  a  vrrongdoer, 

A  special  Btatnfte  in  Ontario,  46  V.  c.  45,  aatborized  the  monieipalitieB  of 
the  city  of  Toronto  and  the  village  of  Parkdale,  jointly  or  aeparately,  and  the 
railway  companies  whose  lines  of  railway  ran  into  the  city  of  Toronto,  to  agree 
together  for  the  constmction  of  railway  sabways  ;  provision  was  made  in  the 
Act  for  the  issne  of  debentures  to  provide  for  the  cost  of  the  work,  and  the  by- 
law for  the  issne  of  snch  debentures  was  not  required  to  be  submitted  to  the 
ratepayers ;  there  was  also  provision  for  compensation  to  the  owners  of  pro- 
perty injuriously  afifected  by  such  work,  such  compensation  to  be  determined 
by  arbitration  under  the  Municipal  Act  if  not  mutually  agreed  upon.  The 
municipalities  not  being  able  to  agree,  Parkdale  and  the  railway  companies 
entered  into  an  agreement  to  have  a  subway  constructed  at  their  joint  expense, 
but  under  the  direction  of  the  municipality  and  its  engi!neer,  and  on  the  appli- 
cation of  Parkdale  and  the  railway  companies  to  the  Privy  Council  of  Canada, 
purporting  to  be  made  under  46  V.  c.  24  (D.),  an  order  of  the  Privy  Council 
was  obtained  authorizing  the  work  to  be  done  according  to  the  terms  of  such 
agreement.  The  municipality  of  Parkdale  then  contracted  with  one  6.  for  the 
construction  of  the  subway,  and  a  by-law  providing  for  the  raising  of  Parkdale*! 
share  of  the  cost  of  construction  was  submitted  to,  and  approved  of,  by  the 
ratepayers  of  that  municipality.  In  an  action  by  the  owner  of  property 
injured  by  the  work: 

Held,  per  Ritchie,  C. J.,  Founder  and  Henry,  JJ.,  that  the  work  was  not 
done  by  the  municipality  under  the  special  Act,  nor  merely  as  agent  of  the 
railway  companies,  and  the  municipality  was  therefore  liable  as  a  wrongdoer. 

Per  G Wynne,  J. — That  the  work  should  be  considered  as  having  been  done 
under  the  special  Act,  and  the  plaintiffs  were  entitled  to  compensation  there- 
under. 

Per  Taschereau,  J. — That  the  work  was  done  by  the  municipality  as 
agent  of  the  railway  companies  and  it  was  therefore  not  liable. 

Wett  T.  Parkdale.— xiii  250. 

[On  appeal  to  the  Privy  Council  the  judgment  of  the  Supreme  Court  waa 
affirmed.     12  App.  Cases,  602.] 

7.  By-law — 36  V,  c,  4^  (0.) — Bonus  to  railway — Vote  of  rale- 

payers  on  by 'law  for — Premature  consideration  of  by-law 
— Error  in  copy  submitted  to  ratepayers — Signing  and 
sealing  by-law — To  be  passed  by  sam^  couTidl. 

A  by-law  was  submitted  to  the  council  of  the  city  of  O.,  under  86  Y.  c.  48, 
for  the  purpose  of  granting  a  bonus  to  a  railway  then  in  course  of  construction, 
and  after  consideration  by  the  council  it  was  ordered  to  be  submitted  to  the 
ratepayers  for  their  vote.     By  the  notice  published  in  accordance  with  the 
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provisions  of  the  statute  snoh  by-law  was  to  be  taken  into  oonsideration  by 
the  coonoil  after  one  month  from  its  first  publication  on  the  24th  of  Septem- 
ber, 1878.  The  vote  of  the  ratepayers  was  in  favour  of  the  by-law,  and  on 
20th  October  a  motion  was  made  in  the  council  that  it  be  read  a  second  and 
third  time,  which  was  carried,  and  the  by-law  passed.  The  mayor  of  the 
council,  however,  refused  to  sign  it,  on  the  ground  that  its  consideration  was 
premature ;  and  on  5th  November  the  same  motion  was  made  and  the  by-law 
was  rejected.  Nothing  more  was  done  in  the  matter  until  April,  1874,  when 
a  motion  was  again  made  before  the  council  that  such  by-law  be  read  a  second 
and  third  time,  which  motion  was,  on  this  occasion,  carried.  At  this  meeting 
a  copy  only  of  the  by-law  was  before  the  council,  the  original  having  been 
mislaid  and  it  was  not  found  ;until  after  the  commencement  of  this  suit. 
When  it  was  found  it  was  discovered  that  the  copy  voted  on  by  the  ratepayers 
contained,  by  mistake  of  the  printers,  a  date  for  the  by-law  to  come  into 
operation  different  from  that  of  the  original.  In  1883  an  action  was  brought 
against  the  corporation  of  the  city  of  O.,  for  the  delivery  of  the  debentures 
provided  for  by  the  by-law,  in  which  suit  the  question  of  the  validity  of  the 
whole  proceedings  was  raised. 

ft 

Held,  affirming  the  judgment  of  the  court  below:  1.  That  the  vote  of 
20th  November,  1878,  was  premature,  and  not  in  conformity  with  the  pro- 
visions of  s.  281  of  the  Municipal  Act;  that  the  mayor  properly  refused  to 
sign  it,  and  that  without  such  signature  the  by-law  was  invalid  under  s.  226. 
2.  That  the  council  had  power  to  consider  the  by-law  on  6th  November,  1873, 
and  the  matter  was  then  disposed  of.  8.  That  the  proceedings  of  7th  April, 
1874,  were  void  for  two  reasons :  One,  that  the  by-law  was  not  considered  by 
the  council  to  which  it  was  first  submitted*  as  provided  by  s.  286,  which  is  to 
be  construed  as  meaning  the  council  elected  for  the  year  and  not  the  same 
corporation ;  and  the  other  reason  is,  that  the  by-law  passed  in  1874  was  not 
the  same  as  that  submitted,  there  being  a  difference  in  the  dates. 

Senible  that  the  functions  of  a  municipality  in  considering  a  by-law  after 
it  has  been  voted  on  by  the  ratepayers  are  not  ministerial  only,  but  the  by-law 
can  be  confirmed  or  rejected  irrespective  of  the  favourable  vote. 

Canada  Atlantic  Railway  Co*  t«  Corporation  of  the  City  of  Ottawa. 

— xii.  366. 

[The  Privy  Council  granted  leave  to  appeal  in  this  case,  but  the  appeal 
was  not  prosecuted  to  a  termination.] 

8.  Negligence — Management  of  ferry — Manner  of  rfiooring — Con- 
tra/it  to  carry — Ferry  under  control  of  corporation — 
Liability  of  corporation  for  injury  to  passenger — Contrib- 
utory negligev/ie. 

The  ticket  issued  to  M.,  a  traveller  by  rail  from  Boston,  Mass.,  to  St. 
John,  N.  B.,  entitled  him  to  cross  the  St.  John  harbour  by  ferry,  and  a  coupon 
attached  to  the  ticket  was  accepted  in  payment  of  his  fare.  The  ferry  was 
under  the  control  and  management  of  the  corporation  of  St.  John. 
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H#14,  thftt  «n  aotion  would  lie  against  the  oorporaiion  for  injuries  io  M. 
eansed  by  the  negHgenoe  of  the  offioMv  of  the  boftv  during  the  paeaage. 

The  approaches  of  the  ferry  to  the  wharf  were  guarded  by  a  chain  extend- 
ing from  side  to  side  of  the  boat  at  a  distance  of  about  one  and  a  half  feet  from 
the  end.  On  approaching  the  wharf  the  man  whose  duty  it  was  to  moor  the 
boat  unloosed  the  chain  at  one  side,  and  when  near  enough  jumped  on  the 
floats  to  bring  the  mooring  chain  aboard.  A  number  of  the  passengers  rushed 
towards  the  floats  and  M.  seeing  the  chain  down  and  thinking  it  safe  to  land 
followed  them  and  fell  through  the  space  between  the  wharf  and  the  boat  and 
was  injured.    When  this  happened  the  boat  was  not  moored. 

Held,  affirming  the  judgment  of  the  court  below,  that  the  corporation  of 
the  city  were  liable  to  M.  for  the  injuries  sustained  by  the  negligent  manner 
of  mooring  the  boat,  and  that  he  was  not  guilty  of  such  contributory  negli- 
gence as  would  avoid  that  liability. 

The  Mayor,  eto^  of  St.  John  ¥•  McDonald.— xiv.  1. 

9.  Militia  Act — Disturbance  anticipated  or  likely  to  occur — Calling 

out  militia — Action  dgainst  municipality  for  expenses. 
See  MILITIA  ACT. 

10.  Negligence — Public  highway — Construction  of  crossing — Ele- 

vation above  level  of  street 

A  municipal  corporation  is  under  no  obligation  to  construct  a  street  cross- 
ing on  the  same  level  as  the  sidewalk,  and  that  a  sidewalk  is  at  an  elevation  of 
four  inches  above  the  level  of  the  crossing  is  not  such  evidence  of  negligence  in 
the  construction  of  the  crossing  as  to  make  the  corporation  liable  in  damages 
for  injury  to  a  foot  passenger  sustained  by  striking  her  foot  against  the 
curbing  while  attempting  to  cross  the  street.  Btrong  and  Foamier,  JJ.,  dis- 
senting. 

The  Corporation  of  the  City  of  London  t.  Ooldamith.— xvi  281. 


11.  Aid  to  railway — Debentures  signed  by  warden  de  fad 

Evidence  of  right  to — Completion  of  railway — Onus  of 
proof  of. 

Set  RAILWAYS  AND  RAILWAY  COMPANIES.  62. 

12.  Road  allowance — Obligation  of  municipality  as  to  opening — 

Substitution  of  new  road  in  lieu  of  original  road  allowance 
— Jurisdiction  of  court  over  municipality — C.  S.  U.  C.  c.  54 
— R.  8.  O.  (1887)  c.  184,  ss.  524,  531. 

Set  HIGHWAY,  4. 

13.  Inquiry  into  civic  aflSsdrs — County  Court  judge — Functions  of, 

in  making  inquiry — Control  of,  by  court. 

See  PROHIBITION.  7. 
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14.  Appointrment  of  board  of  health — R.  S.Hi.S,  j^tii  %er,  c,  99-37  V, 
c.  6,  8, 1  {N'£.)—4S  V.  c.  i,  8.  67  {N.B.)— Employment  of 
physician — Reasonahle  expenses — Constmction  of  contract 
— Attendance  vjpon  smaU-pox  patients  for  the  season — Dis- 
missal— Form  of  remedy — MandamtLS. 

Section  67  of  the  Aot  by  whioh  municipal  corporations  were  established  in 
Nova  Scotia  (42  Y.  c.  1)  giving  them  "  the  appointment  of  health  officers  *  * 
and  a  board  of  health  "  with  the  powers  and  aathoritiee  formerly  vested  in 
conrts  of  sessions,  does  not  repeal  c.  99  of  B.  S.  N.  S.  4th  ser,,  providing  for 
the  appointment  of  boards  of  health  by  the  Lieutenant-Governor  in  Council. 
Bitchie,  C.J.,  doubting  the  authority  of  the  Lieutenant-Governor  to  appoint 
in  incorporated  counties. 

A  board  of  health,  appointed  by  the  executive  council,  by  resolution,  em- 
ployed M.,  a  physician,  to  attend  upon  small-pox  patients  in  the  district  "  for 
€he  season  **  at  a  fixed  rate  of  remuneration  per  day.  Complaint  havin^^  been 
made  of  the  manner  in  which  M.'s  duties  were  performed  he  was  notified  that 
another  medical  man  had  been  employed  as  a  consulting  physician,  but  refus- 
ing to  consult  with  the  new  appointee  he  was  dismissed  from  his  employment. 
He  brought  an  action  against  the  municipality  setting  forth  in  his  statement 
of  claim  the  facts  of  his  engagement  and  dismissal  and  claiming  payment  for 
his  services  up  to  the  date  at  which  the  last  small-pox  patient  was  cured  and 
special  damages  for  loss  of  reputation  by  the  dismissal.  The  Act  (B.  S.  N.  S. 
4th  ser.  c.  29,  s.  12),  allows  the  board  of  health  to  incur  reasonable  expenses, 
which  are  defined  by  (87  V.  fN.S.]  o.  6,  s.  1)  to  be  services  performed  and 
bestowed  and  medicine  supplied  by  the  physiciand  in  carrying  out  its  provisions 
and  makes  such  expenses  a  district,  city  or  county  charge  to  be  assessed  by  the 
justices  and  levied  as  ordinary  county  rates. 

Held,  Per  Fournier,  Gwynne  and  Taschereau,  JJ. ,  affirming  the  judgment 
of  the  court  below,  that  the  contract  with  M.  was  to  pay  him  96.50  per  day  so 
long  as  smaU-pox  should  prevail  in  the  district  during  the  season;  that  his 
dismissal  was  wrongful  and  the  fulfilment  of  the  oontraoft  4x>uld  be  enforced 
against  the  municipality  by  action. 

Per  BitcHie,  C.  J.,  and  Strong,  J.  There  was  sufficient  ground  for  the  dis- 
missal of  M.  Assmxiing,  however,  his  dismissal  to  have  been  unjustifiable, 
M's.  only  remedy  would  have  been  by  mandamus  to  compel  the  municipality 
to  make  an  assessment  to  cover  the  expense  incurred.  But  the  claim  being 
really  one  for  damages  for  wrongful  dismissal  it  did  not  come  within  the 
**  reasonable  expenses,'*  which  may  be  incurred  by  a  board  of  health  and  made 
a  charge  on  the  county,  and  the  municipality  was,  therefore,  not  liable. 

Per  Patterson,  J.  That  the  proper  remedy  for  tibe  recovery  ol'the 
expenses  mentioned  in  said  s.  12  is  by  action  and  not  by  mandamus  to  compel 
an  assessment,  but  a  claim  tor  damages  for  wrongful  dismissal  does  not  come 
within  the  section  and  is  not  made  a  county  charge. 

Mnnlolpality  of  the  County  of  Gape  Breton  t.  McKay,— xviii.  639. 
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15.  Statutory  poioera — Control  over  streets — Alteration  of  grade — 

NegligeTice — Contributory  negligence — Si  V.  c.  11  {N.B.) — 
JiS  V,  c.  61  (KB,). 

The  Act  of  Inoorporation  of  the  town  of  Portland,  34  V.  c.  11  (N.B.). 
which  remained  in  foroe  when  the  town  was  incorporated  as  a  city  by  45  V. 
c.  61  (N.B),  empowered  the  corporation  to  open,  lay  oat,  regulate,  repair, 
amend  and  dean  the  roads,  streets,  etc. 

Held,  that  the  corporation  had  authority,  under  this  Act,  to  alter  the  level 
of  a  street  if  the  public  convenience  required  it. 

W.  was  owner  and  occupant  of  a  house  in  Portland  situate  several  feet  back 
from  the  street  with  steps  in  front.  The  corporation  caused  the  street  in  front 
of  the  house  to  be  cut  down,  in  doing  which  the  steps  were  removed  and  the  house 
left  some  six  feet  above  the  road.  To  get  down  to  the  street  W.  plaoed  two 
small  planks  from  a  platform  in  front  of  the  house  and  his  wife  in  going  down 
^ese  planks  in  the  necessary  course  of  her  daily  avocations  slipped  and  fell 
receiving  severe  injuries.  She  had  used  the  planks  before  and  knew  that  it  was 
dangerous  to  walk  up  or  down  them.  In  an  action  against  the  city  in  conse- 
quence of  the  injuries  so  received : 

Held,  affirming  the  judgment  of  the  Supreme  Court  of  New  Brunswick, 
that  the  corporation  having  authority  fco  do  the  work,  and  it  not  being  shown 
that  it  was  negligently  or  improperly  done,  the  city  was  not  liable. 

Held,  also,  that  the  wife  of  W.  was  guilty  of  contributory  negligence  in 
using  the  planks  as  she  did  knowing  that  such  use  was  dangerous. 

Williams  t.  The  City  of  Portland.— xiz.  159. 

16.  ConstitiUional  law—B.  N.  A.  Act,  88.  91  &  92 — Interest — Legis- 

lative authority  over — Municipal  Act — 49  V.  c.  62,  s,  626 ; 
60  V.  c.  10,  s,  JiS  (Man.) — Taxation — Penalty  for  "not  pay- 
ing taxces — Additional  rate. 

The  Municipal  Act  of  Manitoba  provides  that  persons  paying  taxes  before 
December  1st  in  cities,  and  December  Slst  in  rural  municipalities  shall  be 
allowed  10  per  cent,  discount ;  that  from  that  date  until  March  Ist  the  taxes 
shall  be  payable  at  par ;  and  after  March  Ist,  10  per  cent,  on  the  original 
amount  of  the  tax  shall  be  added. 

Held,  reversing  the  judgment  of  the  court  below,  Gwynne,  J.,  dissenting, 
that  the  10  per  cent,  added  on  March  1st  was  only  an  additional  rate  or  tax 
imposed  as  a  penalty  for  non-payment  which  the  local  legislature,  under  its 
*  authority  to  legislate  with  respect  to  municipal  institutions,  had  power  to  im- 
pose, and  it  was  not  **  interest "  within  the  meaning  of  s.  91  of  the  B.  N.  A.  Act. 
Ross  V.  Torrance,  2  Legal  News,  186,  overruled. 

Lynch  t.  The  Can.  N.  W.  Land  Co.,  South  Dufferin  t.  Morden,  Oibbint 

T.  Barber.— xix.  204. 
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17.  Corporation — Contract    of — Seal — Performance — Adoption — 

Municipality — By-law — Manitoba   Municipal   Act,  1884, 

8.  Ill, 

A  oorporation  is  liable  on  an  executed  contract  for  the  performance  of 
work  within  the  purposes  for  which  it  was  created,  which  work  it  has  adopted 
and  of  which  it  has  received  the  benefit  though  the  contract  was  not  executed 
under  its  corporate  seal,  and  this  applies  to  municipal  as  well  as  other  corpo- 
rations.   Bitchie,  C.J.,  and  Strong,  J.,  dissenting. 

In  s.  Ill  of  the  Manitoba  Municipal  Act.  1884,  which  provides  that  muni> 
cipal  corporations  may  pass  by-laws  in  relation  to  matters  therein  enumerated^ 
the  word  **  may  "  is  permissive  only  and  does  not  prohibit  corporations  from 
exercising  their  jurisdiction  otherwise  than  by  by-law.  Bitchie,  G.J.,  and 
Strong,  J.,  dissenting. 

Bernardin  t.  The  Municipality  of  North  Dufferin.— xix.  581. 

See  MUNICIPAL  CORPORATION,  28. 

18.  Construction    of  sewer — Right    to  enter  lands  of  adjoining 

municipality — Restrictions — R.  S,  0.  1887 ,  c.  184,  s,  479 ^ 
s-8. 15.    51  V,  c.  28,  s.  30.  (0.). 

50  Y.  c.  28,  s.  20,  amending  the  Municipal  Act  of  Ont.  R.  S.  O.  1887^ 
c.  18 i,  s.  479,  does  not  take  away  the  restrictions  imposed  by  the  Municipal 
Act,  and  it  is  still  necessary  that  the  two  municipalities  interested  should 
settle  by  agreement  the  terms  and  conditions  of  entry  for  construction  of  sewer 
from  one  municipality  into  the  territory  of  the  adjoining  municipality,  and  if 
such  agreement  cannot  be  had  the  terms  and  conditions  must  be  settled  by 
arbitration.  The  judgments  of  the  Court  of  Appeal  for  Ontario  (17  Ont.  App. 
R.  846)  and  the  Divisional  Court  (18  O.  R  199)  affirmed. 

City  of  Hamilton  t.  Corporation  of  Township  of  Barton.— xx.  173. 

19.  By  law  of,  imposing  tax  on  Telephone  and  Gas  Companies- 

Action  to  set  aside — Jurisdiction — S.&  E.  C.  Act,R  S.  C.  135> 
s.  24,  (g). 

See  JURISDICTION,  93. 

20.  Duty  to  light  streets — Liability  for  negligence — Obstruction  on- 

sidewalk — Position  of  hydrant. 

L.  was  walking  along  the  sidewalk  of  a  street  in  Halifax  at  night  when  an 
electric  lamp  went  out  and  in  the  darkness  she  fell  over  a  hydrant  and  wa& 
injured.  In  an  action  against  the  city  for  damages  it  was  shown  that  there 
was  a  space  of  seven  or  eight  feet  between  the  hydrant  and  the  inner  line  of 
the  sidewalk,  and  that  L.  was  aware  of  the  position  of  the  hydrant  and  accus- 
tomed to  walk  on  said  street.  The  statutes  respecting  the  government  of  the 
city  do  not  oblige  the  council  to  keep  the  streets  lighted  but  authorize  them  to 
enter  into  contracts  for  that  purpose.  At  the  time  of  this  accident  the  city 
was  lighted  by  electricity  by  a  company  who  had  contracted  with  the  corpora- 
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tion  therefor.    Evidence  wm  given  io  show  that  it  was  not  possihle  to  prevent 
a  single  lamp  or  a  batch  of  lamps  going  out  at  times. 

Held,  reversing  the  judgment  of  the  Supreme  Court  of  Kova  Scotia, 
Strong  and  Taschereau,  JJ.,  dissenting,  that  the  city  was  not  liable ;  that  the 
corporation  being  under  no  statutory  duty  to  light  the  streets  the  relation 
between  it  and  the  contractors  was  not  that  of  master  and  servant,  or  princi- 
pal and  agent,  but  that  of  employer  and  independent  contractors,  and  the 
corporation  was  not  liable  for  negligence  in  the  performance  of  the  service ; 
that  neither  the  position  of  the  hydrant  nor  the  flickering  and  going  out  of  the 
light  was  in  itself  evidence  of  negligence  in  the  corporation  and  that  Ia  could 
have  avoided  the  accident  by  the  exercise  of  reasonable  care. 

The  City  of  HaUCkk  t.  Iiordly.—zx.  505. 


21.  Improvement  or  alteration  of  street — Lowering  grade — Injury 
to  adjacent  land — Refmedy — Action — Compensation  under 
statutory  provisions — By-law — 61  V.  c,  4£,  s.  190  (B.C.). 

The  Act  incorporating  the  city  of  New  Westminster,  51  Y.  c.  42  (B.C.),  by 
s.  190,  empowers  the  council  of  the  city  to  order  by  by-law  the  opening  or 
extending  of  streets,  etc.,  and  for  such  purposes  to  acquire  and  use  any  land 
within  the  city  limits,  either  by  private  contract  or  by  complying  with  the 
formalities  prescribed  in  sub-sections  8  and  4  of  the  said  section,  which  provide 
for  the  appointment  of  commissioners  to  fix  the  price  to  be  paid  for  such  land ; 
sub-section  18  provides  for  the  confirmation  of  the  appointment  and  15  for  the 
deposit  in  court  of  said  price  by  the  council  which  deposit  should  vest  in  them 
the  title  to  said  land. 

Sub-section  17  of  section  190  enacts  that  sub-sections  8  and  4  shall  apply 
to  cases  of  damage  to  real  or  personal  estate  by  reason  of  any  alteration  made 
by  order  of  council  in  the  line  or  level  of  any  street,  and  for  payment  of  the 
compensation  therefor  without  further  formality. 

The  council  was  authorized  by  by-law  to  raise  money  for  improving 
certain  streets  but  no  by-law  was  passed  expressly  ordering  such  improvements. 
In  one  of  the  streets  named  in  said  by-law  the  grade  was  lowered,  in  doing 
which  the  approach  to  and  from  an  adjacent  lot  became  very  difficult  and  no 
retaining  wall  having  been  built  the  soil  of  said  lot  caved  and  sunk  thereby 
weakening  the  supports  of  the  buildings  thereon. 

Held,  afllrming  the  decision  of  the  court  below,  Ritchie,  C.  J.,  and  Tas- 
chereau, J.,  dissenting,  that  the  owner  of  said  lot  could  maintain  an  action  for 
the  damage  sustained  by  lowering  the  grade  of  the  street  and  was  not  obliged 
to  seek  redress  under  the  statute ;  that  sub-section  17  of  section  190  which 
dispenses  with  formalities  required  by  prior  sub-sections  only  applies  to  cases 
where  land  is  injuriously  affected  by  access  thereto  being  interfered  with,  and 
where  land  is  taken  or  used  for  the  purposes  of  woric  on  the  streets  the 
corporation  must  comply  with  the  formalities  prescribed  by  sub-sections  3  and 
4;  that  the  street  having  been  excavated  to  a  depth  which  caused  a  subsidence 
of  adjoining  land  the  latter  must  be  regarded  as  having  been  taken  and  used 
for  the  purposes  of  the  excavation,  and  the  council  should  have  acquired  it 
under  the  statute ;  not  having  so  acquired  it,  and  having  neglected  to  take 
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steps  to  prevent  the  snlMidenoe  of  the  adjacent  land,  they  were  liable  lor  the 
damage  thereby  caased. 

Held,  further,  that  the  neglect  to  take  such  precautions  was  in  itself,  how- 
ever legal  the  making  of  the  excavation  may  have  been  if  skilfully  executed, 
such  negligence  in  the  manner  of  executing  it  as  to  entitle  the  owner  of  the 
adjacent  land  to  recover  damages  for  the  injury  sustained. 

Held,  per  Patterson,  J.,  that  in  the  absence  of  the  statutory  preliminaries 
a  municipality  has  no  greater  right  than  any  other  owner  of  adjacent  land  to 
disturb  the  soil  of  a  private  person. 

The  CorponitioA  of  the  City  of  Ne«  Wettmintter  t«  Brighouse.— xx.  620. 

22.  MaintenaTbce  of  county  buUdinga — Eetahliahment  of  county 

court  house  and  jail — Right  to  remove  from  shire  town. 

By  B.  S.  N.  S.  5th  Ser.  c.  20,  s.  1.  as  amended  by  49  V.  c.  11,  **  county  or 
district  jails,  court-houses  and  sessions  houses  may  be  established  erected  and 
repaired  by  order  of  the  municipal  councils  in  the  respective  municipalities." 
In  1891  an  Act  was  passed  empowering  the  municipality  of  Lunenburg  to 
to  borrow  a  sum  not  exceeding  $20,000  "  for  the  purpose  of  erecting  and  fur- 
nishing a  court-house  and  jail  for  the  county  of  Lunenburg  or  repairing  and 
improving  the  present  court-house  in  said  county,"  provision  being  made  for 
the  municipality  of  Chester  and  the  town  of  Lunenburg  (separate  corporations 
in  said  county)  respectively  contributing  toward  payment  of  said  loan. 

The  town  of  L.  is  the  shire  town  of  said  county  where  the  sittings  of  the 
Supreme;  Oourt  are  held  as  required  by  statute,  and  where  the  county  court- 
house and  jail  had  always  been  situated.  In  pursuance  of  the  above  authority 
to  borrow,  the  council  of  the  municipality,  by  resolution,  proposed  to  build  a 
court-house  and  jail  at  B.  another  town  in  the  county,  intending  after  they 
were  built  to  petition  the  legislature  to  transfer  the  sittings  of  the  Supreme 
Court  to  B.  The  corporation  of  L.  caused  an  injunction  to  be  applied  for  and 
obtained  restraining  the  municipal  council  from  erecting  a  court-house  and 
jail,  for  the  general  purposes  of  the  county,  at  B.  or  expending  in  such  erection 
any  funds  in  which  the  municipality  of  C.  or  the  town  of  L.  or  either  of  them, 
are  interested.    On  appeal  from  the  judgment  granting  such  injunction : 

Held,  that  the  municipality  could  not,  under  the  statutory  authority  to 
establish  and  erect  a  court-house  and  jail,  remove  these  buildings  from  the 
town  of  L.  and  so  repeal  and  annul  the  statutes  of  the  legislature  which  had 
established  them  in  L.  Without  direct  legislative  authority  therefor  the 
county  buildings  could  only  be  erected  in  the  shire  town.  The  injunction  was» 
therefore,  properly  granted. 

Mnnioipality  of  LnnenbiiFg  t.  The  Attoraey-Oeneral  of  Nova  Scotia. 

—XX.  596. 

23.  Municipal  by-law —  Voting  on  —  Casting  vote  of  returning 

ojfficer—R  S.  0. 1887,  c.  174,  ss.  162,  299. 

Section  299  of  c.  174  of  the  B.  S.  0. 1887,  provides  that  in  case  of  a  vote 
being  taken  on  a  municipal  by-law,  the  proceedings  at  the  poll  and  for  and 
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incidental  to  the  same  and  the  porpoees  thereof  ahall  be  the  same,  as  nearly  as 
may  be,  as  at  municipal  elections,  and  all  the  provisions  of  sections  116  to  169 
inclusive  of  the  Act  so  far  as  the  same  are  applicable,  and  except  so  far  as  is 
therein  otherwise  provided  shall  apply  to  the  taking  of  votes  at  such  poll  and 
to  all  matters  incidental  thereto. 

And  section  152,  one  of  the  sections  relating  to  municipal  elections  so 
made  applicable  to  the  voting  on  a  by-law,  provides  that  "  In  case  it  appears 
upon  the  casting  up  of  the  votes  as  aforesaid,  that  two  or  more  candidates 
have  an  equal  number  of  votes  the  clerk  of  the  municipality,  whether  other- 
wise qualified  or  not,  shall  at  the  time  he  declares  t^ie  result  of  the  poll,  give 
a  vote  for  one  or  more  of  such  candidates  so  as  to  decide  the  election.** 

Held,  affirming  the  judgment  of  the  Court  of  Appeal  for  Ontario  (14  Ont* 
App.  B.  299) ,  that  this  section  152  is  not  applicable  to  the  case  of  a  vote  on  a 
by-law,  and  the  returning  officer  in  case  of  a  tie  on  such  voting  cannot  give 
his  vote  in  favour  of  the  by-law. 

Present — Kitchie,  G.J.,  and  Strong,  Foumier,  Tasohereau  and  Gwynne,  JJ. 

The  Canada  Atlantic  Ry.  Co.  t.  The  Tovnahip  of  Cambridge.— 

24  L.  G.  J.  499.— 14th  June,  1888. 

[The  Privy  Council  granted  leave  to  appeal  in  this  case,  but  the  appeal 
was  not  prosecuted  to  a  termination.] 

24.  Ont  Municipal  Act,  88,  536  {2\  538 — Bridges  over  rivers  cross- 
ing boundary  lines — Deviation  of  boundary  road — Liahil- 
ity  of  counties  to  repair  bridges  in — 4^  V.  c.  47,  (0.).  effect 
of  as  to  the  Tovmships  of  Vendam  and  Harvey — Territorial 
Act,  K  S,  0.  c.  6 — Tovmship  fronting  on  lake. 

An  action  brought  by  the  corporation  of  the  County  of  Victoria  against 
the  corporation  of  the  County  of  Peterborough  to  compel  the  latter  corporation 
to  contribute  to  the  maintenance  and  repair  of  certain  bridges. 

The  facts  will  be  found  fully  set  out  in  the  reports  of  the  case  in  16  O.  B. 
446,  and  15  O.  App.  B.  617. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  affirming  the  judgment 
of  the  Court  of  Appeal  for  Ontario,  that  the  appeal  should  be  dismissed. 

Per  Strong,  J.  The  appeal  must  be  dismissed  for  the  reasons  stated  by 
Mr.  Justice  Osier  in  the  Court  of  Appeals. 

Per  Patterson,  J.,  Tasohereau,  J.,  concurring :  I  agree  with  the  Court  of 
Appeal  that  the  rivers  over  which  the  bridges  in  question  are  built  do  not  cross 
any  road  between  the  counties  of  Victoria  and  Peterborough  and  that  the 
provision  of  s.  585  cannot  aid  the  claim  of  the  county  of  Victoria,  because  no 
road  existing  in  law  between  the  counties  at  the  place  in  question  there  is  no  such 
deviation  of  a  road.  The  bridges,  if  made  where  the  rivers  called  the  Big  Bob 
and  the  Little  Bob  cross  the  original  allowance,  could  not  be  said,  since  March, 
1880,  to  be  over  rivers  crossing  the  boundary  line  between  the  townships.  A 
fortiori  the  bridge  on  the  deflected  roebd  cannot  be  held  to  be  over  a  river  cross- 
ing the  boundary  line. 
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Per  Gwynne,  J.  The  bridge  in  question  is  one  across  the  stream  flowing 
from  Sturgeon  Lake  into  Pigeon  Lake  at  a  point  distant  over  1^  miles  west  o^ 
Pigeon  Lake  and  in  the  village  of  Bobcaygeon,  which  is  a  village  situate 
within  the  Township  of  Yerulam,  so  that  it  is  apparent :  1.  That  this  is  not  a 
bridge  over  a  river  forming  or  crossing  any  boundary  line  between  two 
municipalities,  so  as  to  come  within  s.  535  ;  and  2.  As  there  is  no  river  which 
in  point  of  fact  does  cross  the  boundary  line  between  the  two  townships  at  any 
place,  no  question  of  deviation  within  the  meaning  of  the  section  does  or  can 
arise.  The  bridge  is  one  across  a  river  wholly  within  the  limits  of  the  village 
of  Bobcaygeon,  and  which  is  said  to  exceed  100  feet  in  width.  The  bridge, 
therefore,  seems  to  come  within  the  proyisions  of  s.  534  of  the  Act.  It 
certainly  does  not  come  within  s.  535. 

Present. — Strong,  Fournier,  Taschereau,  Gwynne,  and  Patterson,  JJ. 

The  Corporation  of  the  County  of  Ylotorla  y.  The  Corporation  of  the 

County  of  Peterborough.— 14th  June,  1889. 

25.  Control  over  streets — Duty  to  repair — Transferred  powers — 
Negligence — Notice  of  OjCtion — Defence  nx>t  pleaded — S^  V. 
c.  11,  (N.B.)—25  V.  c.  16,  (N.B,X 

The  Act  incorporating  the  town  of  Portland,  34  Y.  c.  11  (N.B.),  gives  the 
town  council  the  exclusive  management  of  and  control  over  the  streets,  and 
power  to  pass  by-laws  for  making,  repairing,  etc.,  the  same.  By  s.  84  the 
provisions  of  25  Y.  c.  16  and  amending  Acts,  relating  to  highways,  apply  to 
said  town  and  the  powers,  authorities,  rights,  privileges  and  immunities  vested 
in  commissioners  and  surveyors  of  roads  in  said  town  are  declared  to  be  vested 
in  the  council.  By  another  Act  no  action  ccfuld  be  brought  against  a  commis- 
sioner of  roads  unless  within  three  months  \ifter  the  act  committed,  and  on 
one  month's  previous  notice  in  writing.  The  town  of  Portland  afterwards 
became  the  city  of  Portland,  remaining  subject  to  the  said  provisions,  and 
eventually  a  part  of  the  city  of  St.  John. 

An  action  was  brought  against  the  city  of  Portland  by  G.  for  injuries 
sustained  by  stepping  on  a  rotten  plank  on  a  side-walk  in  said  city  and  break- 
ing his  leg.  More  than  a  month  before  the  action  was  commenced  plaintiff's 
solicitor  wrote  to  the  council  notifying  them  of  the  injuries  sustained  by 
plaintiff,  and  concluding :  '*  As  it  is  Mr.  Christie's  intention  to  claim  damages 
from  you  for  such  injuries,  I  give  you  this  notice  that  a  prompt  inquiry  into 
the  circumstances  may  be  made  and  such  damages  paid  as  Mr.  Christie  is 
entitled  to :"  except  this  no  notice  of  action  was  given,  but  want  of  notice  was 
not  pleaded.  The  jury  on  the  trial  found  that  the  broken  plank  was  within 
the  line  of  the  street,  and  that  the  council,  by  conduct,  had  invited  the  public 
to  use  said  sidewalk.  After  Portland  became  a  part  of  St.  John  the  latter  city 
became  defendant  in  the  case  for  subsequent  proceedings. 

Held,  Strong,  J.,  dissenting,  that  the  city  was  liable  to  C.  for  the  injuries 
so  sustained. 

Held, i)er  Ritchie,  G.J.,  and  Strong,  J.,  that  the  letter  of  the  solicitor  was 
not  a  sufficient  notice  of  action  under  the  statute. 
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Per  Bitchie,  CJ.  If  notice  of  action  was  necessary  the  want  of  it  coold 
not  be  relied  on  as  a  defence  without  being  pleaded. 

Per  Tascherean,  Owynne  and  Patterson,  JJ.  Notice  was  not  necessary ; 
the  liability  of  the  city  did  not  depend  on  s.  84  of  84  V.  c.  11,  bat  on  ^ 
sections  making  it  the  duty  of  the  council  to  keep  the  streets  in  repair ;  and 
the  only  privilege  or  immunity  poesessed  by  the  commissioners  and  surveyors  of 
roads  was  that  of  exemption  from  the  performance  bf  statute  labour. 

Per  Strong,  J.  One  of  the  **  immunities  "  declared  to  be  vested  in  the 
council  was  that  of  not  being  subject  to  an  action  without  prior  notice,  and  no 
notice  having  been  given  in  this  case  C.  could  not  recover. 

City  of  8t«  John  y.  Christie.— zxL  1. 

26.  Draw  age  of  lands — Injury  to  other  lands  by — Remefiy  for — 
Arbitration — Notice  of  action — MandaTnus. 

By  8.  483  of  the  Ontario  Municipal  Act,  B.  S.  O.  [1887]  o.  184,  if  private 
lands  are  injuriously  affected  by  the  exercise  of  municipal  powers  the  council 
bhall  make  due  compensation  to  the  owner,  the  claim  for  which,  if  not  mutually 
agreed  upon,  shall  be  determined  by  arbitration. 

Held,  reversing  the  judgment  of  the  Court  of  Appeal,  that  it  is  only  when 
the  act  causing  the  injury  can  be  justified  as  the  exercise  of  a  statutory  power 
that  the  party  injured  must  seek  his  remedy  in  the  mode  provided  by  the 
statute ;  if  the  right  infringed  is  a  common  law  right  and  not  one  created  by 
the  statute,  remedy  by  action  is  not  taken  away. 

By  B.  569  of  the  same  Act  the  council,  on  petition  of  the  owners  for  drainage 
of  property,  may  procure  an  engineer  or  surveyor  to  survey  the  locality  and 
make  a  plan  of  the  work,  and  if  of  opinion  that  the  proposed  work  is  desirable 
may  pass  by-laws  for  having  it  done. 

Held,  reversing  the  judgment  of  the  Court  of  Appeal,  that  the  council  has 
a  discretion  to  exercise  in  regard  to  the  adoption,  rejection  or  modification  of 
the  scheme  proposed  by  the  engineer  or  surveyor  and  if  adopted  the  council  is 
not  relieved  from  liability  for  injuries  caused  by  any  defect  therein  or  in  the 
construction  of  the  work  or  from  the  necessity  to  provide  a  proper  outlet  for 
the  drain  when  made  thereunder. 

The  Act  imposes  upon  the  council,  after  the  construction  of  work  proposed 
by  the  engineer  or  surveyor,  the  duty  to  preserve,  maintain  and  keep  in  repair 
the  same.  The  township  of  B.,  in  pursuance  of  a  petition  for  draining  flooded 
lands  and  surveyor's  report,  constructed  a  number  of  drains  and  embankment. 
These  drains  were  led  into  others  formerly  in  use  which  had  not  the  capacity 
to  carry  off  the  additional  volume  of  water,  but  became  overcharged  and  flooded 
the  land  of  W.  adjoining. 

Held,  that  the  municipality  was  guilty  of  neglect  of  the  duty  imposed  by 
the  Act,  and  W.  had  a  right  of  action  for  the  damage  caused  to  his  land 
thereby. 

Held,  per  Strong  and  Gwynne,  JJ.,  Bitchie,  C.J.,  and  Patterson,  J.,  coAtra, 
that  the  drain  causing  the  injury  being  wholly  within  the  limits  of  the  munici- 
pality in  which  it  was  commenced,  and  not  benefiting  the  lands  in  an  adjoining 
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municipality  it  did  not  come  nnder  the  provisions  of  s.  088  of  the  Monioipal 
Act  and  W.  was  not  entitled  to  a  mandamui  under  that  section. 

Per  Aitchie,  G.J.,  and  Patterson,  J.,  s.  588  applied  to  the  said  drain,  hut 
W.  could  not  claim  a  mandamui  for  want  of  the  notice  required  thereby. 

Per  Strong  and  Gwynne,  JJ.,  that  though  W.  was  not  entitled  to  the 
statutory  mandamui  it  could  be  granted  under  the  Ontario  Judicature  Act 
R.  S.  O.  (1887)  c.  44. 

Williami  Y.  The  Corporation  of  the  Township  of  Raleigh.— xxi.  108. 

27.  Ontario  Muni(yipaZ  Act—R  8,  0.  (1887)  c.  184,  «•  683— Drain- 
age works  — Non-completion — Mandamus  —  Maintenance 
and  repair — Notice. 

The  township  of  C,  under  the  provisions  of  the  Ontario  Municipal  Act^ 
B.  S.  O.  (1887)  c.  184,  relating  thereto,  undertook  the  construction  of  a  drain 
along  the  town  line  between  the  townships  of  C.  and  S.,  but  the  work  was  not 
fully  completed  according  to  the  plans  and  specifications,  and  owing  to  its- 
imperfect  condition  the  drain  overflowed  and  flooded  the  lands  of  M.  adjoining: 
said  town  line.  M.  and  the  township  of  S.  joined  in  an  action  against  the> 
township  of  which  they  alleged  that  the  effect  of  the  work  on  the  said  drain 
was  to  stop  up  the  outlets  to  other  drains  in  S.  and  cause  the  waters  thereof  to 
flow  back  and  flood  the  roads  and  lands  in  the  township,  and  they  asked  for  an 
injunction  to  restrain  C.  from  so  interfering  with  the  existing  drains  and  a 
mandamus  to  compel  the  completion  of  the  drain  undertaken  to  be  constructed 
by  C.  as  well  as  damages  for  the  injury  to  M.'s  land  and  other  land  in  S. 

Held,  affirming  the  decision  of  the  Court  of  Appeal,  that  M.  was  entitled 
to  damages,  and  reversing  such  decision,  Taschereau,  J.,  dissenting,  and  Pat- 
terson, J.,  hesitating,  that  the  township  of  8.  was  entitled  to  a  maTidamtu^  but 
the  original  decree  should  be  varied  by  striking  out  the  direction  that  the  work 
should  be  done  at  the  cost  of  the  township  of  C,  it  not  being  proved  that  the 
original  assessment  was  sufficient. 

Held,  per  Bitchie,  G.J.,  Strong  and  Gwynne,  JJ.,  that  s.  583  of  the  Munici- 
pal Act  providing  for  the  issue  of  the  mandamus  to  compel  the  making  of 
repairs  to  preserve  and  maintain  a  drain  does  not  apply  to  this  case  in  which 
the  drain  was  never  fully  made  and  completed,  but  that  the  township  of  S. 
was  entitled  to  a  mandamus  under  the  Ontario  Judicature  Act,  B.  S.  O.  (1887) 
c.  44. 

Held,  further,  that  the  flooding  of  lands  was  not  an  injury  for  which  the 
township  of  S.  could  obtain  an  action  for  damages,  even  though  a  general 
nuisance  was  occasioned.  The  only  pecuniary  compensation  to  which  S.  was 
entitled  was  the  cost  of  repairing  and  restoring  roads  washed  away. 

Per  Patterson,  J.  It  might  be  preferable  to  leave  the  parties  to  work  out 
their  remedy  under  s.  588. 

The  Corporation  of  the  Tovnshlp  of  Bombra  y.  The  Corporation  of  the 

Township  of  Chatham.— zxi«  805. 
CAS.  nio. — 86 
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28.  Contract  under  seal — By-law — Execviory  contract — Enforce- 

Tnent 

In  punuAiioe  of  aeotion  480  of  the  Ontario  Mnnioipal  Act,  B.  8.  O.  1887. 
X).  184,  empowering  any  municipal  ooancil  to  purchase  fire  apparatus,  the 
council  of  the  town  of  P.  by  resolution  authorized  the  Fire  and  Water  Com- 
mittee to  ascertain  the  price  of  a  tre  engine,  and  on  the  committee's  report 
recommending  the  purchase,  a-contract  was  entered  into  under  the  corporate 
seal  of  the  council  for  the  construction  of  an  engine  and  hose  by  the  Waterous 
Co.  No  by-law  of  the  corporation  was  passed  authorizing  or  sanctioning  such 
contract,  the  engine  was  built  and  placed  in  the  town  hall  and  a  committee  of 
the  council  was  appointed  to  engage  experts  to  test  it,  the  test  was  made  and 
the  experts  reported  favourably  upon  it,  but  the  council  afterwards  passed  a 
resolution  that  all  negotiations  in  reference  to  the  purchase  be  dropped  and 
that  the  company  be  notified  to  remove  the  engine  from  the  town  hall.  An 
action  was  brought  against  the  municipal  corporation  for  the  contract  price 
of  the  engine  and  hose  on  the  trial  of  which  the  presiding  judge  found  as  a 
fact  that  the  engine  had  answered  the  test  and  fulfilled  the  requirements  of 
the  contract,  but  held  that  the  contract  could  not  be  enforced  for  want  of  a 
by-law.  This  judgment  was  affirmed  by  the  Divisional  Court  {20  O.  B.  411) 
and  by  the  court  of  appeal  for  Ontario  (19  Out.  A.  B.  47)! 

Held,  affirming  the  decision  of  the  Court  of  Appeal,  Owynne,  J.,  dissentingt 
that  the  engine  not  having  been  accepted  by  the  corporation  the  contract  was 
not  executed ;  that  section  282  of  the  Municipal  Act  requires  all  powers  of  the 
corporation  to  be  exercised  by  by-law  unless  otherwise  expressly  authorized  or 
provided ;  that  the  authority  to  purchase  fire  apparatus  is  expressly  given  to 
municipal  corporations  by  the  Act  and  is  a  power  to  be  exercised  by  by-law 
under  said  section  and  the  contract  being  executory  the  want  of  a  by-law  was 
a  bar  to  the  action.  Bemardin  v.  North  JHiferin,  19  Can.  8.  C.  B.  581,  distin- 
guished. 

Held,  per  Owynne,  J.  That  the  powers  to  be  exercised  by  by-law  are  only 
legislative  powers  and  a  contract  such  as  that  in  question  in  this  case  could  be 
enforced  without  a  by-law. 

Wateroni  Bn^a  Works  Co.  y.  Town  of  Palmenton.— 18  Deo.  1892.— xxi.  556. 

29.  By-law — SubTniasion  to  ratepayers — Publication  in  adjoining 

local  rmmicipality — Compliance  with  statute — Imperative 
or  directory  provisions — Authority  to  quash. 

The  Ontario  Municipal  Act.  B.  8.  O.,  1887,  c.  184,  requires,  by  s.  298,  that 
before  the  final  passing  of  a  by-law  requiring  the  assent  of  the  ratepayers,  a 
copy  thereof  shall  be  published  in  a  public  newspaper  either  within  the 
municipality  or  in  the  county  town  or  published  in  an  adjoining  local  muni- 
cipality. A  by-law  of  the  township  of  8outh  Norwich  was  published  in  the 
village  of  Norwich  in  the  county  of  Oxford,  which  does  not  touch  the  bounda- 
ries of  South  Norwich  but  is  completely  surrounded  by  North  Norwich  which 
does  touch  said  boundaries. 
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Held,  affirming  the  deoision  of  the  Court  of  Appeal  for  Ontario,  19  Ont. 
App.  fi.  343,  that  as  the  village  of  N.  was  geographically  within  the  adjoining 
monioipality  the  statute  was  suffioiently  complied  with  hy  the  said  pahli- 
cation. 

This  case  raises  also  a  question  as  to  the  constitutionality  of  what  is 
known  as  the  "  local  option  Act  **  of  Ontario,  the  argument  on  which  was 
postponed  until  tlie  validity  of  the  hy-law  was  settled  and  will  be  proceeded^ 
with  at  the  May  term,  1893. 

Present:  Strong,  G.J.,  and  Fournier,  Taschereau,  Gwynne  and  Fatter- 
son,  JJ. 

HuBon  Y.  South  Norwioh.— 20th  February,  1893. 

30.  Assessment  for  water  rates — Discount  for  prompt  payment — 
Discrimination  against  property  exempt  from  taxes — R.  S.  O. 
1887,  c.  184,  s.  480,  s-s.  3,  c.  192,  ss.  19  &  20. 

See  ASSESSMENT  AND  TAXES,  28. 

Mutual  Insurance  Companies. — Uniform  Conditions  Act,  R.  S.  O. 
c.  162,  not  applicable  to. 

See  rKSURANCE,  FIRE,  5. 


N. 

Navigation — Obstruction  in  Tiavigahle  VKLtera^  below  low  water 
mark — Nuisance — Trespass, 

E.  et  al.  hrought  an  action  of  tort  against  W.  for  having  pulled  up  piles  in 
the  harbour  of  Halifax  below  low  water  mark,  driven  in  by  them  as  supports 
to  an  extension  of  their  wharf,  built  on  certain  land  covered  with  water  in  said 
harbour  of  Halifax,  of  which  they  had  obtained  a  grant  from  the  provincial 
government  of  Nova  Scotia  in  August,  1861.  W.  pleaded,  HUer  tUiat  that  **  he 
was  possessed  of  a  wharf  and  premises  in  said  harbour,  in  virtue  of  which  he 
and  his  predecessors  in  title  had  enjoyed  for  twenty  years  and  upwards  before 
the  action,  and  had  now,  the  right  of  having  free  and  uninterrupted  access  from 
and  to  Halifax  harbour,  to  and  from  the  south  side  of  said  wharf,  with  steam- 
ers, etc.,  and  because  certain  piles  and  timbers,  placed  by  the  plaintiffs  in  said 
waters,  interfered  with  his  rights,  he  (defendant)  removed  the  same."  At  the 
trial  there  was  evidence  that  the  erections  which  E.  et  (U,  were  making  for  the 
extension  of  their  wharf  did  obstruct  access  by  steamers  and  other  vessels  to 
W.*8  wharf.  A  verdict  was  rendered  against  W.,  which  the  full  court  refused 
to  set  aside. 

On  appeal  to  the  Supreme  Court  of  Canada  it  was  Held,  reversing  the 
judgment  of  the  Supreme  Court  of  Nova  Scotia  that,  as  the  Crown  could  not, 
without  legislative  sanction,  grant  to  E.  et  al.  the  right  to  place  in  said  harbour 
below  low  water  mark  any  obstruction  or  impediment  so  as  to  prevent  the  free 
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and  full  enjoymeiit  of  the  right  of  imvigAtion,  and  »8  W.  had  shown  Bpeoial 

injury,  he  was  jiwtified  in  removing  the  piles,  which  was  the  trespass  oom- 

plained  of. 

Wood  Y.  Biion*— iz.  S89. 

2.  Obstruction  in  navigable  rivers. 

Su  LEGISLATURE,  8. 

3.  Impeding  navigation  of  river — Obstrv^tions  placed  forpv/rpose 

of  repairing  bridge — Powers  of  Bridge   Company — Negli- 
gence— DaTTvagea  to  raft — 4^  F.  c.  61  (D.) — 44  V.  c.  51  (!)•). 

The  plaintiff,  by  his  declaration  in  this  aotioD,  in  substance  alleged  that 
he  was  possessed  of  a  raft  of  oak  logs  and  was  la  wf  ally  floating  the  same  down  the 
'  Red  River,  which  is  a  navigable  river,  and  that  the  defendants  had  unlawfully 
placed  certain  piles  and  obstructions  in  the  bed  of  the  said  river  and  obetnicted 
the  free  navigation  thereof,  so  that  the  raft  of  the  plaintiff  struck  against  the 
said  piles  and  obstructions,  and  thereby  the  said  raft  and  the  said  logs  com- 
posing the  same  were  carried  away,  destroyed  and  sunk. 

The  defendants,  by  their  pleas,  denied  that  they  placed  said  piles  and 
obstructions  In  the  bed  of  the  said  river,  and  alleged  that  the  said  raft  .was  not 
the  plaintiff's,  and  also  alleged  that  they  were  a  body  corporate,  empowered  by 
certain  Acts  of  the  Parliament  of  Canada  (4S  V.  c.  61,  and  44  V.  c.  51,)  to  erect, 
construct,  work,  maintain  and  manage  a  bridge  across  the  Red  River,  and  that 
in  pursuance  of  said  Acts  they  have  erected  such  a  bridge,  and  that  before  the 
happening  of  the  events  complained  of  it  became  necessary,  for  the  purpose  of 
keeping  up  and  maintaining  the  said  bridge,  to  place  the  said  piles  and  obstruc- 
tions, in  the  declaration  mentioned,  in  the  bed  of  said  river,  at  and  under  the 
said  bridge,  and  that  thereupon  they  lawfully  placed  the  said  piles  and  obstruc- 
tions there  for  the  purposes  aforesaid,  and  not  otherwise,  and  that  they  used 
the  utmost  care  and  diligence  in  the  placing  of  said  piles  and  obstructions,  so 
as  not  to  interfere  with  the  free  navigation  of  said  river,  and  that  the  said  piles 
and  obstructions  did  not  interfere  with  the  free  navigation  thereof,  and  that  the 
damages  complained  of  happened  through  the  appellant's  own  negligence. 

The  bridge  having  been  injured  by  the  ice  in  the  spring  of  1882,  it  became 
necessary  to  repair  it.  The  piles,  etc.,  complained  of  were  placed  in  the  space 
where  the  plaintiff's  raft  struck,  for  the  purpose  of  being  used  in  the  repairing 
of  the  bridge  and  rebuilding  the  permanent  structure  after  its  injury. 

The  bridge  was  constructed  with  a  swing  or  draw,  and  two  spaces  of 
between  eighty  and  ninety  feet  were  left,  one  upon  each  side  of  the  swing  pier, 
as  required  by  the  Acts  of  incorporation.  These  spaces  were  open  at  the  time 
of  the  injury  complained  of,  no  piles  having  ever  been  placed  in  them. 

A  verdict  was  found  for  the  plaintiff.  The  Court  of  Queen's  Bench  for 
Manitoba  set  the  verdict  aside  and  ordered  a  non-suit  to  be  entered. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  defendants  had 
not  exceeded,  nor  been  guilty  of  negligence,  in  carrying  out  the  powers  con- 
ferred upon  them  by  their  charter,  and  were  therefore  not  liable. 

Appeal  dismissed  with  costs. 

Rolaton  t.  Red  River  Bridge  Co.— 12th  May,  1885. 
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Navigation— Contiwtttfrf, 

4.  Navigation^  interference  with — Water  lota — Grown  grant — 
Easement — Treapasa — Pvhlic  navigable  watera. 

W.  was  the  leasee,  under  lease  from  the  city  of  Toronto,  of  certain  water 
lots  held  by  the  said  city  under  patent  from  the  Crown,  granted  in  1840,  the 
lease  to  W.  being  given  by  authority  of  the  said  patent,  and  of  certain  public 
statutes  respectiufj  the  construction  of  the  Esplanade  which  formed  the  boun- 
dary of  said  water  lots. 

Held,  afi&rming  the  judgment  of  the  court  below,  that  such  lease  gave  to 
W.  a  right  to  build  as  he  chose  on  the  said  lots,  subject  to  any  regulations 
which  the  city  had  power  to  impose,  and  in  doing  so  to  interfere  with  the 
right  of  the  public  to  navigate  the  water. 

Held,  also,  that  the  said  waters  being  navigable  parts  of  the  Bay  of 
Toronto,  no  private  easement  by  prescription  could  be  acquired  therein  while 
they  remained  open  for  navigation. 

London  and  Canadian  Loan  Co.  t.  Warin.— xiv.  232. 

6.  Navigable  river,  access  to,  by  riparian  owner— Obstruction  by 
railway  company — Damages  —  Action  at  law — 43-44  V. 
c.  43,  s-8.  3  &  5  (P.Q.). 

See  BIPABIAN  PBOPBIETOBS,  2. 


Negligence — Accident — Failure  to  use  air  brakes. 

See  BAILWAY8  AND  BAILWAY  COMPANIES.  2. 

2.  Contributory — Collision  with  anchor. 

See  MABITIME  COUBT  OP  ONTABIO,  2. 

3.  Collision  causing  death. 

See  MABITIME  COUBT  OP  ONTABIO,  3. 

4.  Of  servants  of  the  Crown. 

See  PETITION  OF  BIGHT,  1,  10,  11,  15. 

5.  Of  lessee — Liability  for  fire. 

See  LANDLOBD  AND  TENANT,  4. 

6.  Of  railway  company. 

See  BAILWAY8  AND  BAILWAY  COMPANIES,  14. 16, 16, 17. 

7.  Of  tug  towing  raft. 

See  MABITIME  COUBT  OP  ONTABIO,  4. 

8.  Of  municipal  corporation — Non-repair  of  streets. 

See  C0BP0BATI0N8,  18. 
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9.  Of  municipal  corporation,  for  defective  bridge. 

8u  C0BP0BATION8, 19. 

10.  Of  railway  company — Damages — Res  ipsa  loquitor. 

See  BAILWAYS  AND  RAILWAY  COMPANIBS,  21. 

11.  Action  against  bridge  company  for  damages  to  raft — Powers  of 

company. 

See  NAVIGATION,  8. 

12.  Of  railway  company — Causing  death  of  wife — Damages. 

See  RAILWAYS  AND  RAILWAY  COMPANIES.  24. 

13.  Of  solicitor,  in  not  registering  mortgage— Laches  by  client, 

See  SOLICITOR  AND  CLIENT.  2. 

14.  Railway  company — Right  to  protect  itself  from  liability  for, 

by  special  contract — Railway  Act,  1868,  s.  20,  s-a  4 — 31  V. 
c.  43,  a  5. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  25. 

15.  Of  municipal  corporation — Defective  sidewalk — Contributory 

negligence — New  trial. 

See  CORPORATIONS.  23. 

16.  Railway  company — Accident  —  Ferry — Wharf — Absence  of 

reasonable  precautions. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  26. 

17.  Ferry  under  control  of  corporation— Liability  for  injury  to 

passenger — Contributory  negligence. 

See  MUNICIPAL  CORPORATION,  8. 

18.  In  carriage  of  goods — Carriage  over  several  lines — Custody — 

Bill  of  lading. 

See  COMMON  CARRIERS. 

19.  Of  railway  company — Sparks  from  engine — Setting  fire   to 

adjoining  land — Presumption  as  to  cause  of  fire — Lapse  of 
time  before  discovery. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  40. 
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20.  Leaving  elevator  unattended — Accident  to  one  of  the  tenants  of 

building — Liability  of  landlord — Damages — Art.  1054,  C,  C. 
— Cross  appeal 

See  DAMAGES,  49. 

21.  Carriage  of  goods  by  sea — Improper  stowage — Bill  of  lading 

— Excepted  perila 

See  BILL  OF  LADING,  5. 

22.  Eailway  Co. — Carriage  of  goods — Carriage  beyond  terminus — 

Restriction  of  liability — Railway  Act,  R  S.  C.  c.  109,  s.  104. 

t  See  RAILWAYS  AND  RAILWAY  COMPANIES,  48. 

CONTRACT,  84. 

22a.  Railway  Co.,  death  caused  by  negligence  of,  running  through 
town  —  Contributory  negligence  —  Insurance  on  life  of 
deceased-No  reduction  of  damages  therefor. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  46. 

23.  Railway  company — Negligence — ^Approaching  siding — Notice 

.  of  approach — No  statutory  duty  to  whistle  or  ring. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  49. 

24.  Railway  company — Accident,   to    employee — Performance    of 

duty — Contributory  negligence — The  workmen's  compensa- 
tion for  Injuries  Act,  (O.),  49  V.  c.  28. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  60. 

25.  Railway  Co. — Sparks  from  locomotive — Damage  by  fire. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  63. 

26.  Mercalitile  agency — False  information — Confidential  communi- 

cation to  subscriber. 

See  DAMAGES,  67. 
LIBEL,  6. 

27.  Of  solicitor  in  not  registering  judgment — Retainer  to  prosecute 

action — Duty  of  solicitor. 

See  SOLICITOR  AND  CLIENT,  6. 

28.  Railway  company — Station  buildings — Planked  way— Invita- 

tion to  public  to  use — Duty  of  company. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  67. 
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Negligence— Continti^d. 

f  9.  Railway  company  —  Contract  to  carry  passenjirers  —  Special 
conditions — Notice  of. 

See  BAILWAY  AND  RAILWAY  COMPANIES,  56. 

30.  Municipal  Corporation — Control  over  the  streets — Alteration  of 

grade — Contributory  negligence. 

See  MUNICIPAL  CORPORATION,  16. 

31.  BeaponaibUity — Via  major — Fall  of  waU  after  fire — Damagea 

—Arta.  17,  a-a.  U,  iOoS,  1065, 1071,  C.C. 

Where  a  fire  destroyed  the  defendant's  hoase,  leaving  one  of  the  walls 
standing  in  a  dangerous  condition,  and  the  defendant  knowing  the  fact, 
neglected  to  secure  or  support  the  wall  or  take  it  down,  and  some  days  after 
the  fire  it  was  blown  down  by  a  high  wind  and  damaged  the  plainttfTs  house : 

Held,  affirming  the  judgments  of  the  courts  below,  that  the  defendant 

could  not  shield  himself  under  the  plea  of  vie  major,  and  was  liable  for  the 

damages  caused. 

NordheimeF  t.  Alexander.— xiz.  248. 

82.  Of  servants  of  Crown — Liability  of  Crown  for — Government 
railways — Construction  of  statute — 50-51  V.  c  16. 

See  CBOWN,  27, 

PRESCRIPTION.  21. 
fcJTATUTE,  16. 

33.  Railway  company — Construction  of  road — Impairing  usefulness 

of  highway. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  66. 

34.  Municipal  corporation — Duty  to  light  streets — Obstruction  of 

sidewalk — Position  of  hydrant. 

See  MUNICIPAL  CORPORATION,  20. 

35.  Government    railway  —  Land  crossed  by  —  Accumulation  of 

surface  water — Maintenance  of  boundary  ditches — Liability 
of  Crown, 

See  CROWN,  80. 

36.  Municipal  corporation — ^Alteration  of  street— Lowering  grade 

— Injury  to  adjacent  land — Remedy  for. 

See  MUNICIPAL  CORPORATION.  21. 

37.  LmbUity  of  Road  Co. — Collector  of  tclla — Leaaee, 

C.  brought  an  aotion  against  the  E.  &  B.  Road  Co.  for  injuries  sustained 
from  falling  over  a  chain  used  to  fasten  the  toll-gate  on  the  company's  road.    On 
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liltg^gtnct—ConUnued. 

the  trial  the  following  facts  were  proved :  The  toll-hoase  extended  to  the  edge 
of  the  highway,  and  in  front  of  it  was  a  ehorfc  board  walk.  The  gate  was 
attached  to  a  post  on  the  opposite  side  of  the  road,  and  was  fastened  at  night 
by  a  chain  which  was  usnally  carried  across  the  boardwalk  and  held  by  a  large 
stone  against  the  honse.  Thd  board  walk  was  generally  used  by  foot  passen- 
gers, and  G.  walking  on  it  at  night  tripped  over  the  chain  and  fell  sustaining 
the  injnries  for  which  the  action  was  brought. 

The  toll  collector  was  made  a  defex^dant  to  the  action  but  did  not  enter  a 
defence.  It  was  shown  that  he  had  made  an  agreement  with  the  company  to 
pay  a  fixed  snm  for  the  privilege  of  collecting  tolls  for  the  year,  and  was  not  to 
account  for  the  receipts.  The  company  claimed  that  he  was  lessee  of  the  tolls, 
and  that  they  were  not  responsible  for  his  acts.  The  jury  found,  however,  that 
in  using  the  chain  to  fasten  the  gate  as  he  did  he  was  only  following  the  prac- 
tice that  had  existed  for  some  years  previously,  and  doing  as  he  had  been 
directed  by  the  company.  The  statute  under  which  the  company  was  incor- 
porated contains  no  express  authority  for  leasing  the  tolls,  but  uses  the  term 
"  renter  "  in  one  section,  and  in  another  speaks  of  a  **  lease  or  contract "  for 
collecting  the  tolls. 

The  company  claimed,  also,  that  C.  had  no  right  to  use  the  board  walk  in 
walking  along  the  highway,  and  her  being  there  was  contributory  negligence  on 
her  part  which  relieved  them  from  liability  for  the  accident. 

Held,  afi&rming  the  decision  of  the  Court  of  Appeal  for  Ontario,  Gwynne,  J., 
dissenting,  that  G.  had  a  right  to  use  the  board  walk  as  part  of  the  public 
highway,  and  was,  moreover,  invited  by  the  company  to  use  it,  and  there  was, 
therefore,  no  contributory  negligence;  that  whether  the  toll  collector  was 
servant  of  the  company  or  lessee  of  the  tolls,  the  company,  under  the  finding  of 
the  jury,  was  liable  for  its  acts. 

Kingtiiui  and  Bath  Road  Oompaay  t,  Campbell.— xx.  605. 

38.  In  working  steam  engine  used  in  running  hay-press — Damage 

by  fire — Spark  arrester — New  trial  ordered  by  court  below. 

See  MISDIBEGTION,  5. 

39.  Negligence — Action  for  damages — Use  of  CTigine — Discharge  of 

steam — Nuisance — Contributory  negligence. 

The  pipe  from  a  condenser  attached  to  a  steam  engine  used  in  the  manu- 
fiBkcture  of  electricity  passed  through  the  floor  of  the  premises  and  discharged 
tiie  steam  into  a  dock  below  some  twenty  feet  from  an  adjoining  warehouse 
into  which  the  steam  entered  and  damaged  the  contents.  Notice  was  given  to 
the  electric  company  but  the  injury  continued  and  an  action  was  brought  by 
the  owners  <A  the  warehouse  for  damages. 

Held,  affirming  the  decision  of  the  court  below,  that  the  act  causing  the 
injury  violated  the  rule  of  law  which  does  not  permit  one,  even  on  his  own 
land,  to  do  anything,  lawful  in  itself,  which  necessarily  injures  another,  and  the 
persons  injured  were  entitled  to  damages  therefor,  more  especially  as  the  injury 
itontinued  after  notice  tojthe  company. 

The  Chaikttar  Bleetrio  Go.  t.  Vuller.— xxi.  387. 


570 

Negrotiorum  Gestor — Action  to  account — Curator  to  substitution 
— Mandatory. 

See  WILL,  21. 

New  Brunswick — Dispute  with  Province  of  Canada  as  to  territory 
— Timber  licenses — Petition  of  right  by  licensee  against 
Dominion  Government 

See  PETITION  OF  BIGHT,  20. 

New  Trial— Power  to  grant— Ss.  20  &  22  S.  &  E  C.  Act 

Set  JURISDICTION,  20,  22,  23. 

2.  In  criminal  appeal — Cons,  Stats.  U,  C,  c,  112,  and  Cons,  Stat, 

L.  C.  c.  77,  ss.  57,  68  &  69,  as  the  same  may  be  affected  by 
32  &  33  V,  c.  29,  s.  80,  and  38  V,  c.  11,  s.  49. 

Held,  that,  since  the  passing  of  32  <&  88  V.  o.  29,  s.  80,  repealing;  so  mach 
of  0.  77  of  Cons.  Stat.  L.  G.  as  would  authorize  any  ooort  of  the  Provinoe  of 
Quebec  to  order  or  grant  a  new  trial  in  any  criminal  case,  and  of  32  &  83  Y. 
c.  36,  repealing  s.  63  of  o.  77  Cons.  Stats.  L.  C,  the  Court  of  Queen's  Bench  of 
the  Provinoe  of  Quebec  has  no  power  to  grant  a  new  trial,  and  that  the 
Supreme  Court  of  Canada,  exercising  the  ordinary  appellate  powers  of  the 
court,  under  ss.  88  <S;  49  of  38  Y.  o.  11,  should  give  the  judgment  which  the 
court  whose  judgment  is  appealed  from  ought  to  have  given,  viz :  to  reverse 
the  judgment  which  has  been  given,  and  order  prisoner's  discharge. 

Laliberte  t.  The  Queen.— i.  117. 

3.  New  trial — Evidence — Where  improperly  received  and  after- 

wards withdrawn  by  judge  from  jury — License  to  cui 
timber. 

The  plaintiff  was  the  licensee  of  certain  Crown  lands,  under  lioense  trom, 
the  Grown,  to  cut  timber  and  logs  thereon.  These  licenses  did  not  contain 
any  description  or  boundaries,  but  were  described  as  (1)  **  No.  192  east  half 
block  176  Muzeral  Brook,  containing  three  square  miles,**  and  (2)'*  South  of 
main  S.  W.  Miramichi  River,  N.  east  quarter  of  block  42,  and  the  southern  \\ 
miles  of  block  41.'*  The  plaintiff  endeavoured  by  the  evidence  of  one  Braith* 
waite  and  one  Freeze  to  'identify  the  lands  alleged  to  be  included  in  these 
licenses,  and  in  their  evidence  and  that  of  one  Flynn  proved  that  logs  bad  been 
cut  upon  these  bloclgi  by  two  parties,  respectively  named  Sutherland  and  Kir- 
wan,  and  on  the  trial  the  plaintiff  offered  to  prove  the  statements  of  these  two 
parties  and  admissions  made  by  them.  The  defendant's  counsel  objected 
to  these  statements  as  no  evidence  against  the  defendant,  and  on  the  objection 
being  taken,  the  Chief  Justice  only  admitted  it  on  the  plaintiff's  counsel  under- 
taking to  connect  the  defendant  with  these  parties,  Sutherland  and  Kirwan. 
This  he  failed  to  do,  but  called  one  Coleman,  an  agent  of  the  plaintiffs,  to 
depose  as  to  certain  statements  of  the  defendant.  The  plaintiff's  counsel 
addressed  the  jury  upon  the  whole  evidence,  commenting  upon  all  the  facts,  but 
the  learned  Chief  Justice  in  charging  the  jury  said  that  if  the  case  rested  on  the 
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evidence  of  Bnithwaite,  he  was  of  opinion  that  the  plaintiff  failed  to  make 
oat  his  oase,  and  also  stated  his  opinion  that  the  declarations  of  fatherland 
and  Eirwan  were  not  evidence  against  the  defendant,  and  that  the  plaintiffs 
case  mast  depend  upon  the  conversations  between  Coleman  and  the  defendant 
respecting  the  logs.  Upon  this  charge,  the  jary  foand  a  verdict  for  the 
plaintiff  for  «965. 

A  rale  nifi  was  obtained  for  a  new  trial,  and  after  argament,  the  rale  waa 
discharged  by  the  first  division  of  the  Supreme  Coart  of  New  Branswick,  the 
judges  holding, under  authority  of  Wilmot  v.  Vanwart,  (1  P.  <fe  B.  496),  that  when 
evidence,  which  has  been  improperly  received,  has  been  withdrawn  by  the 
judge  from  the  consideration  of  the  jury,  such  improper  admission  of  evidence 
is  not  a  ground  for  a  new  trial. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  Supreme 
Court  of  New  Branswick  was  correct  in  refusing  a  new  trial  on  the  ground  of 
the  improper  admission  of  evidence ;  the  plaintiff  having  failed  to  connect  the 
statements  of  Sutherland  and  Kirwan  with  the  defendant,  such  evidence  was 
properly  and  sufficient  withdrawn  from  the  jary.  But  as  regards  Coleman's 
evidence  there  was  not  sufficient  to  go  to  the  jury,  and  the  learned  Chief 
Justice  should  have  left  nothing  to  the  jury.  On  this  ground  the  rule  nin  for 
a  new  trial  should  be  made  absolute. 

Appeal  allowed  with  costs. 

Snowball  y.  Stewart.— 16th  February,  1881. 

4.  New  trial — Banker  and  custoiner — Deposit  for  special  purpose 
— Where  whole  evidence  before  the  court,  case  not  sent  back 
—S.  22,  S,  a  Act 

A  firm  in  Ottawa,  called  Satchell  Brothers,  effected  a  composition  under 
the  Insolvent  Act  of  1875,  for  33j^  per  cent. 

By  their  deed  of  composition  and  discharge  the  insolvents  covenanted 
with  their  creditors  to  pay  the  composition  in  four  payments,  and  to  give  each 
creditor  their  promissory  notes  for  the  several  payments — the  notes  falling 
due :  the  first  series  on  4th  November,  1876,  the  second  on  4th  May,  1877,  the 
third  on  4th  November,  1877,  and  the  fourth  on  4th  May,  1878. 

The  first  notes,  viz :  those  falling  due  on  4th  November,  1876,  were  to  be 
secured  by  the  endorsement  of  a  Mr.  Hill  and  a  Mr.  Dobier,  and  all  the  notes 
were  to  be  further  secured  by  the  assignee,  Mr.  Eastwood,  holding  in  trust,  as 
security  for  their  dae  payment  by  the  insolvents,  certain  real  estate,  which 
formed  part  of  the  assets. 

The  notes  were  daly  given  as  agreed,  and  all  of  the  first  series  were  paid,, 
except  two,  both  of  which  were  held  by  the  Ontario  Bank. 

The  gross  amount  of  the  composition  was  911,981.89;  each  instalment, 
therefore,  was  a  little  under  93,000,  the  exact  amount  being  92,982.97.  The 
two  unpaid  notes  were  for  9260.84,  and  91,036.80.  Satchel  Brothers  kept 
their  account  with  the  Ontario  Bank.  When  these  two  notes  matured  they 
were  charged  to  the  account  of  Satchell  Brothers,  and  a  renewal  note  waa 
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taken  from  ihttm  with  the  Mune  endonen  for  two  months,  for  the  amount  of 
both  notes  which  was  91,397.14,  and  the  original  notes  were  oanoelled. 

The  note  was  three  times  again  renewed,  always  with  the  same  endorsers, 
viz :  for  twenty  days,  ten  days  and  thirty  days.  The  last  renewal  note  fell 
dae  on  1st  May,  1877,  three  days  before  the  second  series  of  the  composition 
notes.    It  was  a  note  for  91,810.97. 

Sometime  in  the  fall  of  1876,  Satohell  Brothers,  being  nnable  to  meet  the 
oom  position  payments,  made  application  to  the  Trust  and  Loan  Company 
for  a  loan  of  99,000 — and  snbseqaently  for  an  additional  sum  of  95t000— 
making  together  the  sum  of  914,000,  on  the  security  of  their  real  estate,  which 
the  Trust  and  Ijoan  Company  agreed  to  advance.  The  firm  of  Stewart, 
Chrysler  and  Gormully,  solicitors,  of  which  the  plaintiff  was  the  senior  part- 
ner, was  employed  by  the  Trust  and  Loan  Company  as  their  agents  in  Ottawa, 
to  see  that  the  title  to  the  property  mortgaged  was  made  satisfactory,  and 
thereupon  to  complete  the  loan,  A  mortgage  for  99,090  was  executed  and 
registered  in  December,  1876,  and  a  mortgage  in  the  further  sum  of  95,000 
was  given  in  March,  1877.  On  investigating  the  title  it  was  found  that  the 
lands  of  Satohell  Brothers  w«re  vested  in  the  assignee,  who  held  the  same  as 
security  for  the  payment  of  the  composition  notes  given  by  Satohell  Brothers 
under  the  terms  of  the  deed  of  composition  above  referred  to  and  set  out,  and 
it  became  necessary  to  pay  the  whole  composition  and  to  obtain  from  the 
assignee  a  re-conveyance  to  Satohell  Brothers,  to  protect  the  title  of  the  Trust 
and  Loan  Company,  as  mortgagees,  before  the  loan  could  be  carried  out  by 
that  company.  To  secure  that  company  the  plaintiff  was  instructed  to  pur- 
chase or  pay  all  the  composition  notes  remaining  unpaid,  and  for  that  pur- 
pose, on  the  8rd  May,  1877,  the  Trust  and  Ijoan  Company,  through  their 
solicitors  in  Toronto,  ex^losed  two  cheques  to  the  plaintiff  for  the  respective 
sums  of  98.699.90  and  94,780.70,  with  directions  to  pay  the  notes  falling  due 
the  following  day.  On  the  4th  May  the  plaintiff  deposited  in  the  appellants* 
bank  the  following  cheque  of  his  firm : 

**  Ottawa,  May  4th,  1877. 
"Thi  Canadzah  Bakk  or  Commbbob, 

"Pay  Manager  Ontario  Bank  or  order  94,600  to  purchase  composition 
**  notes  of  Satohell  Brothers  for  Trust  and  Loan  Company  of  Canada. 

StSWABT.   ChBTSLBB  <fr  GOBMULLT." 

"94,600." 

This  was  endorsed  by  the  Managers  "Credit  Satohell  Brothers*  composi- 
tion account.     Bd,  J.  H.  Woodmam,  Manager.** 

The  seeond  instalment  of  composition  notes  which  fell  due  on  that  day, 
together  with  the  said  note  for  91>810.97,  was  paid  and  charged  against  said 
deposit. 

Mr.  Woodman,  the  bank  manager  who  held  the  one  note  then  three  days 
over  due,  and  at  whose  office  all  the  notes  falling  due  that  day  were  payable, 
had  been  assured  by  the  Satobells  in  the  previous  October  or  November  that 
the  over-due  note  should  be  the  first  thing  paid  out  of  the  loan  they  had  then 
in  contemplation,  and  he  was  therefoM  prepared  to  find  that  that  note  was 
being  provided  for.    One  Harper  was  bookkeeper  for  the  Satobells,  and  had 
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in  faot  been  their  agent  in  procuring  Mr.  Woodman  to  hold  over  the  note  in 
expectation  of  payment  from  the  loan.  He  does  not  appear  to  have  known 
that  the  money  was  lent  to  pay  the  latter  notes  only,  and  he  had  that  very 
day  a  statement  showing  notes  to  the  amount  of  #4,100  to  be  paid,  including 
the  91,810.97  note.  But  while  Woodman  and  Harper  were  thus  depending  on 
having  this  particular  note  paid,  the  plaintiff  was  ignorant  of  its  existence. 

As  soon  as  the  plaintiff  became  aware  that  the  note  had  been  charged  to 
this  account  he  protested  against  the  right  of  the  defendants  to  do  so.  H& 
afterwards  paid  in  other  moneys  from  time  to  time  to  meet  the  third  and 
fourth  instalments,  and  at  last  he  signed  the  formal  confirmation  of  his  account,, 
required  by  some  banks  when  the  customer's  cheques  are  returned  to  him. 
This  was  an  oversight  and  was  corrected  by  a  tender  of  the  note  in  question^ 
and  a  demand  of  the  money. 

This  action  was  instituted  to  recover  from  the  bank  the  sum  of  91,810.97. 

The  case  was  tried  before  Mr.  Justice  Cameron  and  a  jury.  The  only 
question  left  by  the  learned  judge  to  the  jury  was  the  following : 

'*  Was  this  91,810  a  composition  note  or  was  it  not?  Was  it  a  composition 
note  of  Satchell  Brothers  ?  "  And  he  directed  the  jury  that  if  it  was  not  such^ 
the  defendants  (the  Ontario  Bank)  were  not  justified  in  charging  it  against  the 
deposit  of  94t600,  and  that  the  plaintiff  would  be  entitled  to  recover.  The  jury 
rendered  a  verdict  for  the  plaintiff  for  91*503.50  ;  the  learned  judge  reserving 
leave  to  the  defendants  to  move  to  enter  a  non-suit.  The  defendants  obtained  a 
rule  nUi  in  the  Court  of  Common  Pleas,  calling  upon  the  plaintiff  to  show  cause 
why  the  verdict  should  not  be  set  aside  and  a  new  trial  had  between  th& 
parties  or  a  non-suit  entered  pursuant  to  the  leave  reserved  at  the  trial,  or 
why  a  new  trial  should  not  be  had  between  the  parties,  on  the  ground  that  the 
verdict  was  contrary  to  law  and  evidence,  and  against  the  weight  of  evidence. 
Judgment  was  given  making  absolute  the  said  rule  nisi  and  ordering  that  the 
verdict  be  set  aside  and  a  new  trial  had  between  the  parties  without  costs,  on 
the  ground  that  the  note  was  a  composition  note  and  that  the  only  question 
left  to  the  jury,  being  whether  this  note  was  or  was  not  a  composition  note» 
and  the  jury,  having  found  a  verdict  for  the  plaintiff,  must  have  been  of  th& 
opinion  that  it  was  not,  and  consequently  the  finding  of  the  jury  was  contrary 
to  the  evidence. 

From  the  judgment  of  the  Court  of  Common  Fleas,  the  respondent 
appealed  to  the  Court  of  Appeal  for  Ontario,  which  allowed  the  said  appeal 
with  costs,  and  directed  that  the  rule  nisi  in  the  Court  of  Common  Fleaa 
should  be  discharged  with  costs,  on  the  ground  that  the  question  as  to  whether 
the  noM  in  question  was  a  composition  note  or  not  was  immaterial,  and  that 
there  was  no  evidence  proper  to  leave  to  the  jury  on  behalf  of  the  defendants^ 
and  the  defence  set  up  was^not  maintainable  in  law  upon  the  undisputed  facta 
in  evidence. 

On  appeal  to  the'iSupreme  Court  of  Canada,  Held,  Ritchie,  C.  J.,  doubting,, 
and  Gwynne,  J.,  dissenting,  that  the  judgment  of  the  Court  of  Appeal  should 
be  affirmed;  that  the  deposit  in  the  defendants*  bdnk  was  for  the  specific- 
purpose  of  meeting  the  notes  due  that  day,  and  the  manager  was  not  author- 
ized to  apply  the  money  to  take  up  the  note  in  question,  and  there  was  no 
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ratification  by  plaintiff  of  hia  aot.    The  whole  case  being  before  the  coart  on 
nndoabted  evidence  it  wae  unnecessary  to  refer  it  to  another  jary. 

Per  Gwynne,  J.  The  case  having  been  tried  only  npon  a  qaestion  wholly 
irrelevant,  as  to  whether  the  note  in  question  was  a  composition  note  or  not, 
and  nothing  else  having  been  submitted  to  the  jury,  the  verdict  was  the  result 
of  a  defective  proceedinf{,  and  there  was  a  total  miscarriage  which  could  only 
be  rectified  by  a  new  trial. 

This  court  has  been  given  by  special  statute  jurisdiction  in  its  discretion 
to  order  a  new  trial  if  the  ends  of  justice  may  seem  to  require  it,  although  such 
new  trial  may  be  deemed  necessary  upon  the  ground  that  the  verdict  is  against 
the  weight  of  evidence^tbat  is  to  say,  upon  a  ground  for  which  it  would  have 
been  competent  for  the  court  of  first  instance  in  the  mere  exercise  of  its  dis- 
'cretion  to  have  ordered  a  new  trial.  But  that  this  court  should  prevent  the 
taking  place  of  a  trial,  which  the  court  of  first  instance  bad  thought  fit  to 
order,  purely  in  the  exercise  of  the  discretionary  power  veeted  in  that  court, 
is  an  assertion  of  jurisdiction  which  is  wholly  beyond  the  powers  vested  in 
this  court  by  its  constitution. 

Appeal  dismissed  with  costs. 

Ontario  Bank  t.  Stewart— 11th  April,  1881. 

6.    Directed  by  Court  of  Review — 34  V.  c.  4,  a  10,  and  35  V.  c.  6, 
8.  13  (P.  Q.). 

See  BAILWAY8  AND  RAILWAY  COMPANIES,  14. 

6(a).  Ordered  where  finding  of  jury  not  satisfactory  on  question  of 
negligence. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  17. 

6.  Where  rule  taken  for  new  trial  only,  the  rule  was  affirmed,  and 

non-suit  or  verdict  for  defendant  refused,  though  the  court 
was  of  opinion  there  was  no  binding  contract  between  the 
parties. 

See  SALE  OF  GOODS,  13. 

7.  Where  case  reserved  on  questions  of  fact  as  well  as  of  law. 

See  CORPORATIONS,  19. 

8.  When  ordered  by  court  below — Evidence  not  so  clear  as  to 

justify  a  reversal  of  decision. 

See  TRESPASS,  12. 

9.  Appeal  by  defendants  from  Rule  ordering  a  new  trial — ^Afllrm- 

ed,  though  plaintiff  held  entitled  to  recover,  there  being  no 
cross-appeal. 

Hee  RAILWAYS  AND  RAILWAY  COMPANIES,  2L 
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10.  Sale  of  lands  by  Real  Estate  Agents^ — Mistrial — Omission  to 

submit  material  questions  to  Jury. 

See  SALE  OF  LANDS,  12. 

11.  Verdict  agaimst  weight  of  evidence — Appeal, 

Where  court  below  in  exercise  of  its  discretion  has  ordered  a  new  trial 
on  the  ground  that  the  verdict  is  against  the  weight  of  evidence,  the  Sapreme 
Court  will  not  hear  the  appeal. 

Eureka  Woollen  Hills  Co.  t.  Mom.— xi.  91. 

12.  But  where  new  trial  granted  on  questions  of  law  as  well  as 

of  fact,  appeal  will  be  heard — Ev/reka  Woollen  Mills  v.  Moss, 
11  Can.  S.  C.  R.  91,  approved  and  distinguished. 

See  INSUBANCE,  FIBE,  16. 

13.  Where  evidence  of  contributory  negligence  not  properly  left  to 

the  Jury — Defective  sidewalk — Liability  of  corporation. 

See  COBPOBATIONS,  23. 

14.  Verdict  against  weight  of  evidence. 

An  action  was  brought  to  recover  the  price  and  value  of  goods  sold  by  ths 
plaintiff  to  the  defendant's  brother,  and  on  the  trial  the  plaintiff  gave  evidence 
of  an  agreement  with  the  defendant  whereby  the  latter,  as  the  plaintiff  alleged, 
undertook  to  give  notes  at  four  months  to  retire  notes  at  three  months  given 
by  his  brother,  the  purchaser  of  the  goods.  The  plaintiff  swore  that  this  agree- 
ment was  cainried  out  for  a  time,  but  that  the  defendant  finally  refused  to 
continue  it  any  longer.  The  evidence  showed  that  the  defendant  always  gave 
his  notes  to  his  brother  who  carried  them  to  the  plaintiff.  The  defendant,  on 
the  other  hand,  swore  that  he  never  made  any  such  agreement,  but  only  gave 
notes  to  his  brother  to  help  him  in  his  business.  The  evidence  of  the  plaintiff 
was  entirely  uncorroborated.  A  verdict  was  found  for  the  plaintiff  and  the 
Supreme  Court  of  New  Brunswick  refused  a  new  triaL 

Heldy  Bitchie,  C.J.,  and  Tascherean,  J.,  dissenting,  that  the  weight  of 
evidence  was  not  sufficiently  in  favour  of  the  plaintiff  to  justify  the  verdict, 
and  there  must  be  a  new  trial. 

Appeal  allowed  with  costs  and  new  trial  granted. 

Fmlmt  t.  Stephenson.— 8th  Maroh,  1886. 

15.  Verdict  for  plaintiff — Technical  breach  of  contract — Defendant 

entitled  to  nortiinal  darnages  for. 

In  an  action  on  a  contract  and  also  on  the  oommon  counts  to  recover  the 
balance  of  the  contract  prioe  for  work  done  for  the  defendant,  the  evidence 
showed  that  there  was  a  technical  breach  of  the  contract  by  which,  however, 
the  defendant  had  sustained  no  substantial  damage.    A  verdict  was  found  for 
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the  plaintiff  and  a  rnla  for  a  new  trial  was  retnaed  by  the  Diviuonal  Cknut, 
and  also  by  the  Court  of  Appeal. 

Heldy  affirming  the  decision  of  the  Coort  of  Appeal,  that  a  verdict  would 
not  be  set  aside  merely  to  enter  a  verdict  for  the  other  party  for  nominal 
damages. 

Beatty  t.  OiUe.— 8th  March,  1886.— zU.  7M. 

16.  When  doubtful  whether  a  non-suit  has  been  voluntary  or  other- 

wise, a  new  trial  will  be  ordered. 

See  NON-SUIT.  1. 

17.  Misdirection  in  not  submitting  question  to  jury. 

See  INSURANCE,  MARINE,  21. 

18.  Evidence — Admissibility  of — Entries  in  books — Qoods  charged 

to  third  parties. 

See  EVIDENCE,  88. 

19.  Motion    for — Refusal  of    Court  of  Appeal   to  interfere,  the 

circumstances  being  peculiar — Jurisdiction — S.  &;  E.  C.  Act, 
R  S.  C.  c.  135,  8.  24,  {d). 

See  JURISDICTION,  68. 

20.  Goods  sold  and  delivered — Credit — Direction  to  jury — With- 

drawal of  evidence  from  jury. 

See  EVIDENCE,  42. 

21.  Judgment  on  motion  for — Notice  of  appeal — S.  &  E.  C.  Act, 

R.  S.  C.  c.  135,  s.  41 — Extension  of  time  for  giving  notice — 
Application  after  time  expired. 

See  JURISDICTION,  73. 

22.  Judgment  on  motioa  for  new  trial — S.  &  E.  C.  Act,  R.  S.  C. 

c.  135),  s,  24  {d) — Construction  of — Non-jury  case. 

See  JURISDICTION.  74. 

23.  Marine  insurance — Right  to  recover  for  partial  loss  in  action 

for  total   loss — ^New  trial   to  ascertain  such  damages  if 
parties  unable  to  agree  on  reference  to  ascertain  amounts 

See  INSURANCE,  MARINE,  30. 

24.  Order  for — Insufficient  answer  by  jury  to  one  of  questions  sub- 

mitted—Not a  final  judgment— S.  &  K  C.  Act,  R  S.  C. 
c.  135,  ss.  24  (gl  30  &  61. 

See  JURISDICTION,  78. 
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24.  Order  for,  on  ground  that  aasignment  of  facts  and  answers  of 

jury  to  questions  insufficient  —  Not  a  final  judgment — - 
S.  &  R  C.  Act,  R.  S.  C.  c.  135,  ss.  24  (gf),  30  &  61. 

See  JURISDICTION,  80. 

25.  Improper  admission  of  evidence — Cross-examination — Conver- 

sation partly  given  on  examination  in  chief — Belief  as  to 
signature  on  note — Order  for  new  trial  reversed. 

See  EVIDENCE,  60. 

26.  Nova  Scotia  Judicature  Act — Rule  476 — Motion  for  new  trial 

— Disposed  of  whole  case  on — Directions  to  jury — Observa- 
tions  by  judge  on. issue  not  raised  by  pleadings. 

See  PRACTICE,  19. 

27.  Charge  to  jury — Refusal  to  instruct  jury  as  to  what  constitutes 

fraud  under  Statute  of  Elizabeth — Taking  accounts. 

See  PRACTICE,  20. 

28.  Trespass  to  larld — ^View  of  premises  by  jury — Misconduct  of 

defendant  at  view— Nominal  damagea 

See  TRESPASS,  20. 

29.  Promissory  note— Failure  of  consideration— Sale  of  machine  for 

polishing  wood — Knowledge  of  defects. 

See  BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES,  20. 

30.  Action  for  libel — Excessive  damages — Alternative  of  reduction 

of,  or  new  trial. 

See  LIBEL,  7. 

31.  Sale  of  goods — Partners — To  whom  credit  given — Entries  of 

other  goods  on  previous  dealings — Recovery  for  items  of 
which  not  sufficient  proof — Order  for  new  trial  in  the  event 
of  refusal  to  consent  to  reduction  of  verdict. 

See  EVIDENCE,  68. 

32.  Ordered  by  court  below — Interference  with  order  for — Misdi- 

rection— Negligence — Damage  by  fire — Spark  arrester. 

See  MISDIRECTION,  5. 
OAS.  Dia.— 37 
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88.  Appeal — Order  for  new  trial — Interference  with. 

Appeal  from  a  decision  of  the  Sapreme  Court  of  New  Brunswick  setting 
aside  a  verdict  for  the  plaintiff  and  ordering  a  new  trial. 

The  action  was  brought  to  recover  from  the  Bank  of  New  Bnmswiok  the 
amoont  of  a  special  deposit  by  the  plaintiff,  and  the  defence  was  that  such 
amount  had  been  already  paid  to  an  agent  of  the  plaintiff  who  had  endorsed 
plaintiff's  name  upon  and  given  up  the  deposit  receipt.  As  against  this 
defence  it  was  contended  that  no  such  authority  was  given  to  the  agent  and 
that  plaintiff's  name  had  been  forged  on  the  receipt.  The  jury  found  the  facts 
in  favour  of  this  contention,  and  plaintiff  obtained  a  verdict  which  was  set 
aside  by  the  full  court  and  a  new  trial  ordered.    Plaintiff  sought  to  appeal. 

The  court  Held^  that  a  new  trial  having  been  ordered  to  try  certain  ques- 

tions  of  fact  in  the  case,  such  order  should  not  be  interfered  with  by  an 

appellate  court. 

8oott  T«  The  Bank  of  H«w  Bmnswlck.— xzi.  80. 

84.  Aged  and  infirm  witness  —  Death  of  after  trial — ^Inutility  of 
new  trial. 

See  SHIPS  AND  SHIPPING,  14. 

86.  libel— Pleading,  "  Not  Guilty  "  and  "  Fair  CJomment  "—Recep- 
tion of  evidence  to  prove  charge  of  personal  dishonesty — 
Rejection  of  evidence  in  rebuttal — General  verdict. 

5m  LIBEL,  8. 

Newspaper. — Authority  to  publish — Corporation  publisher  and 
proprietor — Deposit  of  affidavit  or  affirmation — Contents 
— Who  Tnay  viake — Newspaper  Act,  50  V,  c.  23,  (Man.), 

By  B.  1  of  the  Act  of  Manitoba  respecting  newspapera,  50  V.  c.  2S,  no 
person  shall  print  or  publish  a  newspaper  until  an  affidavit  or  affirmation 
made  and  signed,  and  containing  snch  matter,  as  the  Act  directs  has  been 
deposited  with  the  prothonotary  of  the  Court  of  Queen's  Bench  or  Clerk  of  the 
Crown  for  the  district  in  which  the  newspaper  is  published ;  by  s.  2  such 
affidavit  or  affirmation  shall  set  forth  the  real  and  true  names,  Ao,,  of  the 
printer  or  publisher  of  the  newspaper  and  of  all  the  proprietors ;  by  s.  6  if  the 
number  of  publishers  does  not  exceed  four  the  affidavit  or  affirmation  shall  be 
made  by  all,  and  if  they  exceed  four  it  shall  be  made  by  four  of  them ;  and  s.  6 
provides  that  the  affidavit  or  affirmation  may  be  taken  before  a  justice  of  the 
peace  or  commissioner  for  taking  affidavits  to  be  used  in  the  Court  of  Queen's 
Bench. 

Held,  1.  That  60  V.  c.  23  contemplates,  and  its  provisions  apply  to,  the 
case  of  a  corporation  being  the  sole  publisher  and  proprietor  of  a  newspaper. 

2.  That  s.  2  is  complied  with  if  the  affidavit  or  affirmation  states  that  a 
corporation  is  the  proprietor  of  the  newspaper  and  prints  and  publishes  the 
same.    Gwynne,  J.,  dissenting. 
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8.  That  the  affidavit  or  affirmation  in  case  the  proprietor  is  a  corporation, 
may  be  made  by  the  managing  director. 

Athdown  t.  Manitoba  '*  Free  Preu  "  Company.— zx.  43. 
And  iee  LIBEL,  6.     *" 

2.  Libel  in — Action  for — Additional  libel  in  plea — Damages — 
Excessive — Consent  to  reduction  of  verdict,  or  alternative  of 
new  trial. 

See  LIBEL,  7. 

Nonjoinder — Of  tenants  in  common  in  action  for  use  and  occupa- 
tion. 

See  TENANTS  IN  COMMON. 

Nonsuit — Voluntary — Neiu  trial. 

On  the  trial  of  an  action  in  Nova  Scotia  the  plaintiff  was  non-snited,  and 
on  the  argument  of  a  rule  to  set  such  non-suit  aside,  and  for  a  new  trial,  it 
was  contended  that  the  non-snit  was  volontary.  The  minutes  of  the  judge  who 
tried  the  cause  merely  stated  that  a  non-suit  was  moved  for,  that  the  plaintiff's 
counsel  replied,  and  that  judgment  of  non-suit  was  entered,  and  the  judge 
himself  said  that  he  believed  the  understanding  to  be  that  a  rule  was  to  be 
granted.  The  Supreme  Court  of  Nova  Scotia  held  the  judgment  of  non-suit  to 
be  voluntary,  and  discharged  the  rule. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  as  there  was  a 
doubt  as  to  what  took  place  at  the  trial,  the  parties  were  entitled  to  the  benefit 
of  that  doubt,  and  the  rule  to  set  aside  the  non-suit  must  be  made  absolute. 

Appeal  allowed  with  costs. 

Levy  T.  Halifax  ft  Cape  Breton  Ry.  ft  Coal  Co.— 24th  Feb.  18S6. 

2.  In  action  between  adjoining  land  owners,  for  allowing  water  to 

accumulate  in  cellar. 

See  DAMAGES,  20. 
NEW  TRIAL. 

3.  In  action  for  injury  committed  by  vicious  dog — Ownerahip — 

Scienter — Evidence  for  jury. 

See  DAMAGES,  59. 

North  Shore  Railway  Company — Rights  to  use  streets  of  city  of 
Quebec 

See  CORPORATIONS,  21. 
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North- West  Territories— Appeal  will  lie  from  the  Supreme  Court 
of,  although  the  matter  may  not  have  originated  in  a 
Superior  Court — 61  V.  a  37,  s.  3  (D.). 

See  JUBISDICTION,  68. 

2.  Ordinance  of,  relating  to  chattel  mortgages — ^Ord.  of  1881,  Na 
5 — Chattel  mortgage,  renewal  of — Time  for  filing — ^Descrip- 
tion of  goods — Sufficiency  of. 

Su  CHATTBL  MOBTGAGE,  12. 

Notary— Duty  of. 

See  SUCCESSION. 

2.  Evidence  of,  not  admissible  to  contradict  deed  prepared  by  him. 

See  SALE  OF  LANDS.  9. 

3.  As  arbitrator — Not  disqualified  from  having  acted  profession- 

ally—44  V.  c.  43  (Q.). 

See  ARBITRATION  AND  AWARD,  6. 

4.  Notarial  Code — it  8.  Q.,  Art.  3871 — Board  of  notaries — Did- 

dplinary  powers — Prohibition, 

When  a  oharge  derogatory  to  the  honour  of  the  profession  of  notary  is 
made  against  a  notary  under  the  provisions  of  the  Notarial  Code,  R.  S.  Q., 
Art.  3871,  which  amounts  to  a  crime  or  felony,  the  Board  of  Notaries  has 
jnrisdiotion  to  investigate  it  without  waiting  for  the  sentence  of  criminal  juris- 
diction. 

Tremblay  t.  Bemier.— xzi.  409. 

Notice — To  member  of  benefit  society. 

See  BENEFIT  SOCIETY. 

2.  To  agent. 

See  INSURANCE. 

3.  Required  to  defeat  registered  deed. 

See  TRESPASS,  5. 

4.  Want  of. 

See  ASSESSMENT,  1,  4. 

5.  Of  action — Fishery  officer  not  entitled  to. 

See  FISHERIES. 

m 

6.  Purchase  for  value  without. 

5€«  MORTGAGE,  9. 


(I 


581 

Notice — Continued, 

7.  To  third  arbitrator,  necessary. 

See  ABBITRATION  AND  AWARD,  6. 

8.  Notice  of  dction  for  false  arrest — C,  S.  L.  C.  c.  101,  s.  1 — Extra 

judicial  to  deal  with  question  not  directly  before  the  court 
—a  a  P.  1st  pt  Oen.  Prove,  s.  ^^. 

David  Grant,  who  was  the  plaintiff  in  the  first  instance,  was  Grand  Mas- 
ter of  the  Orange  Order  in  Montreal  daring  1877-78.  As  snch  he  was  arrested 
for  disturbing  the  peaoe,  and  brought  an  action  against  the  Mayor  of  the  city 
(the  respondent)  for  false  arrest.  A  notice  of  action  was  given  by  appellant's 
attorney  to  the.  respondent,  as  follows : — 

To  the  Hon.  J.  L.  Beandry,  Mayor  of  Montreal. 

Sir. — We  give  yon  notice  that  David  Grant  of  the  city  of  Montreal, 
salesman  and  trader,  will  claim  from  yon  personally  the  sum  of  ten  thousand 
dollars  damages,  by  him  suffered  from  the  abase  made  of  your  aathority  in 
causing  his  arrest  illegally  and  for  no  cause  on  the  12th  day  of  July  last  (1878), 
and  that  anless  yoa  make  proper  amend  and  reparation  of  snch  damages 
within  a  month,  judicial  proceedings  will  be  adopted  against  yon.    Yours,  etc. 

"  (Signed,)  Dontre,  Branchaud  &  McGord, 

"  Advocates  for  plaintiff. 
Montreal,  19th  October,  1878.*' 

The  Superior  Court  (Mackay,  J.,)  Held,  that  under  the  G.  G.  P.  (P.Q.)i 
Art.  22  and  Con.  Btat.  L.  G.  c.  101,  s.  1,  the  respondent  was  .entitled  to  a 
notice  of  action,  and  that  the  notice  given  was  insufficient  in  not  stating  the 
place  where  the  alleged  arrest  was  effected,  and  also  in  not  stating  the  name 
and  residence  of  plaintiff's  attorney  or  agent,  and  he  dismissed  the  action. 
This  judgment  was  confirmed  by  the  Court  of  Queen's  Bench,  but  that  court 
went  further,  and  Held^  that  Grant  was  properly  arrested,  being  a  member  of 
an  illegal  association.    (See  2  Dorion's  Q.  B.  B.  197). 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  notice  of  action 
was  insufficient,  for  the  reasons  given  by  the  court  below,  and  also  because  the 
cause  or  causes  of  action,  as  set  out  in  the  declaration,  were  not  sufficiently 
stated  in  the  notice,  and  that  any  expression  of  opinion  as  to  the  legality  or 
illegality  of  the  Orange  association  would  be  extra  judicial  and  unwarranted. 

Appeal  dispiissed  with  costs. 

Grant  t.  Beandry. — 11th  January,  1888. 

See,  also,  MALICIOUS  ABREST. 

9.  Of  claim  for  loss  of  goods— Carriage  by  railway— Limitation  of 

time — Loss  of  part. 

Su  BAIL  WAYS  AND  BAILWAY  COMPANIES,  48. 

10.  Expropriation  for  railway  purposes — ^Abandonment  of  notice  to 

take  lands— K  S.  C.  a  109,  s.  8,  ss.  26  &  34. 

See  RAILWAYS  AND  BAILWAY  COMPANIES,  14. 
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Notice — Continued, 

11.  Partnership — Breach  of  conditions —  Expulsion  of  partn< 

Waiver — Goodwill 

See  PABTNEB8HIP,  14. 

12.  Discount  of  note  by  bank — Partner  in  two  firms — Use  of  name 

of  one  for  purposes  of  the  oUier — Notice  of  authority. 

See  PARTNBB8H1P,  16. 

18.  Of  action — Contractor  to  buUd  Chvemment  Railway- — Oovem" 
mcTit  Railway  Act,  44  V.  c.  S6, 8. 109 — Constrwction  of  term 
"  employee" 

Beotion  109  of  the  Oovemment  Bailway  Act  of  1881  (44  Y.  c.  25),  proyides 
that  "  no  aotion  shall  be  brought  agamst  any  officer,  employee  or  servant  of 
the  department  [Railways  and  Canals]  for 'anything  done  by  virtne  of  his 
office,  service  or  employment,  except  within  three  months  after  the  act  com- 
mitted, and  upon  one  month's  previous  notice  in  writing  '* 

Held,  reversing  the  judgment  of  the  court  below,  Ritchie,  C.J.,  and 

Gwynne,  J.  dissenting,  that  a  contractor  with  the  Minisyar  of  Railways  and 

Canals,  as  representing  the  crown,  for  the  construction  of  a  branch  of  the 

Intercolonial  Railway,  is  not  an  "employee'*  of  the  department  within  this 

section. 

Kearney  t.  Oakes.— zviii.  148. 

14.  To  quit — Sub-tenancy — Expiration  of  original  leebse — Possession 

after. 

See  LANDLORD  AND  TENANT,  9. 

15.  Statutory  notice — Form. 

The  Revised  Statutes  of  Nova  Scotia,  4  ser.  c.  94,  s.  855,  authorises  the 
assignee  of  a  chose  in  action  in  certain  cases  to  sue  thereon  in  the  Supreme 
Court  as  his  assignor  might  have  done,  and  s.  857  provides  that  before  such 
action  is  brought  a  notice  in  writing,  signed  by  the  assignee,  his  agent  or 
attorney,  stating  the  right  of  the  assignee  and  specifying  his  demand  there- 
under, shall  be  served  on  the  party  to  be  sued.  Pursuant  to  this  section  the 
assignee  of  a  debt  served  the  following  notice : — "  Fictou,  N(w.  Slst,  1878,  Alex. 
Grant.  Esq. :  Admin.  Estate  of  Alexander  McDonald,  deceased.  Dbab  Sib, — 
You  are  hereby  notified  in  accordance  with  c.  94  of  the  Revised  Statutes,  s.  857, 
that  the  debt  due  by  the  above  estate  of  Finlay  Thompson  has  been  assigned 
by  him  to  Alexander  D.  Cameron,  who  hereby  claims  payment  of  twelve 
hundred  doUars,  the  amount  of  the  said  debt  so  assigned  to  him.  S.  H.  Holmes, 
Atty.  of  Alex.  D.  Cameron  " — 

Held,  affirming  the  judgment  of  the  court  below,  that  the  notice  was  a 
sufficient  compliance  with  the  statute. 

0ruit  y  Cameron.— May  6.  1891.— xviii.  716. 
See  LIMITATIONS,  12. 
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Notice —  Continued, 

16.  Dismissal  from  service — Construction  of  contract — Non-per- 

formance of  duties. 

Su  MASTER  AND  SEBVANT,  2. 

17.  Insurance  against  accident^Failure  to  give  notice — Defence  of 

— Refusal  to  pay  on  other  grounds — Waiver. 

See  INSURANCE  LIFE,  18. 

18.  Notice  of  action— Sufficiency  of — Malicious  and  illegal  arrest 

and  imprisonment  by  justice  of  the  peace. 

See  MALICIOUS  ARREST. 

19.  Of  action— Want  of  not  pleaded— 34  V.  c.  11  (N.B.)  -25  V.  c.  16 

(N.B.) — Municipal  corporation — Duty  to  repair  streets. 

See  MUNICIPAL  CORPORATION,  26. 

20.  Of  action — Municipal  corporation— Drainage  of  lands — Injury 

to  other  lands  by — Arbitration — ^Mandamus. 

See  MUNICIPAL  CORPORATION,  26. 

21.  Mortgage  of  lands — Omission  by  mistake — Rectification — Sale 

of  lands — Defence  of  purchase  for  value  without  notice. 

See  VENDOR  AND  PURCHASER,  4. 

Nova  Scotia — Legislative  Assembly  of — Power  to  punish  for  con- 
tempt. 

See  LEGISLATURE,  9. 

Nova  iScotia  Judicature  Act— Motion  for  new  trial— Rule  476 — 
Disposal  of  which  case  on  motion  —  Directions  to  jury — 
Observations  by  judge  on  issue  of  fraud  not  raised  by  plead- 
ings. 

See  PRACTICE,  19. 

Novation — Partnership — Dissolution  —  New  partnership  by  con- 
tinuing partner— Liability  of  new  partner. 

See  PARTNERSHIP,  18. 

2.  Insolvency — Knowledge  of  by  creditor — Fraudulent  preference 
pledge— Warehouse  receipt— Arts.  1975,  1034,  1035,  1036, 
1169,  C.  C. 

See  INSOLVENCY,  82. 


584 
Novus  Actus  Intenreniens. 

Su  CHATTEL  MOBTGAGE,  1. 

Nuisance — Danuigea — Possession  of  wharf  built  on  public  prop- 
erty— Right  of  action  for  trespass. 

C.  et  al,  built  a  wharf  in  the  bed  of  the  St.  Lawrenoe,  which  oommoni- 
oated  with  the  shore  by  means  of  a  gangway,  and  had  enjoyed  the  possession  of 
this  wharf  and  its  approaches  for  many  years,  when  R.,  on  the  ground  that 
the  wharf  was  a  public  nuisance,  destroyed  the  means  of  communication  which 
existed  from  the  wharf  to  the  shore.  C.  it  al,  sued  B.  in  damages,  and  prayed 
that  the  works  be  restored.  After  issue  joined,  B.  filed  a  supplementary  plea, 
alleging,  that  since  the  institution  of  the  action,  one  C.  B.,  through  whose 
property  C.  €t  aV$  bridge  passed  to  reach  the  street  on  shore,  had  erected 
buildings  which  prevented  the  restoration  of  the  bridge  and  wharf. 

Held,  that  B.  having  aUowed  O.  et  aL  to  erect  the  gangway  on  public 
property  and  remain  in  possession  of  it  for  over  a  year,  had  debarred  himself 
of  the  right  of  destroying  what  might  have  been  originally  a  nuisance  to  him, 
and  that,  notwithstanding  the  subsequent  abandonment  of  this  wharf  and 
gangway,  G.  et  al,  were  entitled  to  substantial  damages. 

CawhiU  T.  RobiUard.~ii.  575. 

2.  Obstruction  in  navigable  waters. 

See  NAVIGATION. 
PBACTICE,  48. 

3.  Pollution  of  running  stream — Long  established  industry — 

Injunction. 

W.  acquired  a  lot  adjoining  a  small  stream  at  Gote  des  Neiges,  Montreal, 
and  finding  the  water  polluted  from  certain  noxious  substances  thrown  into 
the  stream  brought  an  action  in  damages  against  G.  the  owner  of  a  tannery 
situated  15  arpents  higher  up  the  stream,  and  asked  for  an  injunction.  At  the 
tri^l  it  was  proved  that  G.  and  his  predecessors  had  from  time  immemorial 
carried  on  the  business  of  tanning  leather  there,  using  the  water  for  tanning 
purposes  to  the  knowledge  of  all  the  inhabitants  without  complaint  on  their 
part ;  that  it  was  the  principal  industry  of  the  village ;  that  the  stream  was 
partly  used  as  a  drain  by  the  other  proprietors  of  the  land  adjoining  the  stream 
and  manure  and  filth  were  thrown  in,  but  that  every  precaution  was  taken  by 
G.  to  prevent  any  solid  matter  from  falling  into  the  creek.  W.  only  acquired 
the  property  since  G.  had  been  using  the  stream  for  the  purpose  of  his  tannery, 
and  there  was  no  evidence  that  the  property  had  depreciated  in  value  by  the 
use  G.  made  of  the  stream. 

Held,  affirming  the  judgment  of  the  court  below,  that  W.,  under  she 

circumstances  proved  in  this  case,  was  not  entitled  to  an  injunction  to  restrain 

G.  from  using  the  stream  as  he  did. 

Weir  T.  Claade.— xvi.  575. 
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Nuisance — Continued. 

4.    Discharge  of  steam  from  engine— Negligence — Damages — "  Sic. 
uiere  tuo  ut  alienum  non  Icedas." 

See  NEGLIGENCE,  39. 

« 

Nullity — ^Absolute. 

See  SHERIFF,  6. 


O. 


Official  arbitrators. — Appeal  from. 

See  ARBITRA.TION  AND  AWARD.  9. 

Ontario .  Judicature  Act,  i88i»  s.  43. — Constitutionality  of. 

See  JURISDICTION,  25.  72. 

Opposition. — To  seizure  of  real  estate — Prescription — Renuncia- 
tion,  effect  of,  under  Art  1379,  C.  C.  L.  C, ;  Art.  2191,  C,  C.  i.  (7.  ; 
Art.  632,  0.  P.  L.  C. 

In  January,  1856,  R.  MoC.  sold  oertain  real  estate  to  J.  MoC.,  his  siater, 
by  notarial  deed,  in  which  she  aasamed  the  qualities  of  a  wife  duly  separated 
as  to  the  property  of  her  husband,  J.  C.  A.  After  the  latter^s  death,  in  1866, 
J.  McC,  before  a  notary,  renounced  to  the  c(mmunaut/de  bieru  which  subsisted 
between  her  and  her  late  husband.  E.  G.  K  ,  a  judgment  creditor  of  R.  McC, 
seized  the  real  estate  as  belonging  to  the  vacant  estate  of  the  said  R.  McC, 
deceased.  J.  McC  opposed  the  sale  on  the  ground  that  the  seizure  was  made 
tuper  non  domino  et  potsidente,  and  setting  up  title  and  possession.  She  proved 
some  acts  of  possession,  and  that  the  property  had  stood  for  some  time  in  the 
books  of  the  municipality  in  her  name,  £.  C  K  contested  this  opposition  on 
the  ground  that  J.  McC's  title  was  bad  in  law,  and  simulated  and  fraudulent, 
and  that  there  was  no  possession. 

Held,  that  by  her  renunciation  to  the  eommunaut/de  bien$  which  subsisted 

between  her  and  her  late  husband  at  the  date  of  the  deed  of  January,  1856, 

J.  McC.  divested  herself  of  any  title  or  interest  in  said  lands,  and  could  not 

now  claim  the  legal  possession  of  the  lands  under  that  deed  or  by  prescription, 

or  maintain  an  opposition  beoause  the  seizure  was  $uper  non  domino  et  poui- 

dente, 

M oCorkUl  y.  Knight.— ill  238. 
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Opposition — Continued. 

2.  Appearance  by  Attorney  wiiftovi  authority  —  Judgment  by 
default — Action  in  disavowal — RequHe  civile — Opposition 
d  fin  d'annuler—Arts.  4S3,  484,  606,  C.  C.  P.  P.  Q.—Con. 
S.  L.  C.  c.  83,  8.  112 — Application  to  stay  aettlsment  of 
minutes  and  entry  and  execution  of  judgment  of  Supreme 
Court— 8.  46,  8.  C.  Act. 

The  appellant,  jointly  with  8.  J.  Dawson,  signed  a  promissory  note  in 
favor  of  the  late  Angns  McDonald,  in  his  lifetime  of  Beoancour  in  the  Provinoe 
of  Quebec,  at  Three  Rivers,  on  the  20th  day  of  February,  1862,  for  the  sum  of 
$800.  payable  at  the  Bank  of  Upper  Canada  in  Three  Rivers,  on  the  25th  of 
the  following  month  of  June,  1862. 

•  On  the  1st  day  of  April,  1874,  Severe  Damoalin,  Esq..  Sheriff  of  the  dis- 
trict of  Three  Rivers,  wrote  to  the  appellant  that  a  judgment  against  him  had 
been  placed  in  his  hands  for  execution,  and  this  letter,  the  appellant  alleged, 
was  the  first  he  had  ever  heard  of  the  note  since  the  day  he  had  signed  it. 

The  appellant  being  absent  at  the  time  and  ignorant  of  any  proceedin^i 
against  him,  on  receipt  of  Sheriff  Damoulin*s  letter  filed  an  opposition  i  jSs 
d^annuler  and  petition. 

It  appeared  that  a  summons  had  issued  out  of  the  Superior  Court  at 
Three  Rivers  on  the  10th  October,  1866,  against  the  two  signers  of  the  note, 
said  appellant  and  the  said  6.  J.  Dawson,  which  was  served  at  the  domicile  of 
the  said  S.  J.  Dawson,  but  of  which  the  bailiff  made  return  that  he  had  served 
a  copy  at  their  domicile  (although  the  appellant  alleged  he  had  no  domicile  in 
Three  Rivers  at  the  time)  and  on  the  26th  October,  1866,  an  appearance  was 
filed  for  the  defendants  by  Mr.  J.  B.  O.  D.,  advocate,  but  without  any 
authority  from  the  appellant,  who  knew  nothing  of  the  proceedings. 

The  next  proceeding  taken,  after  this  appearance,  in  prosecution  of  the 
suit  was  by  a  notice  served  on  the  said  J.  B.  O.  D.,  on  the  5th  January, 
1874,  without  any  step  having  been  taken  by  the  plaintiff  in  all  that  time. 

Proceedings  were  carried  on  and  services  effected  on  the  said  J.  B.  O.  D., 
of  which  he  appears  to  have  taken  no  notice  up  to  judgment  by  default  on 
the  2nd  day  of  March  following,  of  all  which  the  appellant  alleged  he  was  in 
utter  ignorance,  until  apprised  of  the  execution  in  his  hands  by  the  Sheriff^s 
letter  of  Ist  April,  1874,  as  above. 

Mr.  D.,  upon  oath,  stated  that  he  was  never  employed  by  the  appellant, 
had  never  any  communication  with  him  upon  the  subject  of  this  suit  and 
never  informed  him  of  the  proceedings  when  served  with  notices  in  continua- 
tion of  the  suit  in  1874.  And  further  that  shortly  after  the  appearance  was 
filed  by  him  in  October,  1866,  he  was  informed  by  the  other  defendant,  who 
alone  had  employed  him,  that  the  case  was  settled. 

The  Superior  Court  of  Lower  Canada,  (Polette,  J.),  dismissed  the  appel- 
lant's opposition  with  costs,  and  this  judgment  was  aflirmed  by  the  Court  of 
Queen's  Bench. 
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Opposition — Continued, 

On  ftppeal  to  the  Supreme  Coart  of  Canada,  Held,  affirming  the  judg- 
ments of  the  courts  below,  that  the  opposition  oould  not  be  taken  to  have  been 
made  undei-  Art.  4d4  of  the  Code  of  Proc.,  the  judgment  of  the  2nd  Mardi^ 
•  1874,  having  been  rendered  by  the  court  in  term,  and  against  such  a  judgment 
this  opposition  does  not  lie.  That  under  C.  8.  L.  G.  o.  88,  s.  112,  the  appellant 
should  have  proved  that  the  place  where  the  process  was  served  was  not  hia 
real  domicile,  and  this  he  had  not  attempted  to  do.  That  if  made  under  Art. 
605  of  the  Code  of  Proo.,  the  appearance  by  attorney  covered  any  defect  in  the 
signification  or  the  bailiff's  return,  or  even  an  entire  want  of  signification,  and 
this  would  be  fatal  undez  Art.  505,  as  well  as  Art.  483.  That  the  only  way  the 
appellant  could  get  rid  of  the  appearance  was  by  a  regular  disavowal,  according 
to  articles  192  and  following  of  the  C.  C.  P.  No  such  disavowal  having  been 
made,  he  must  be  taken  to  have  waived,  by  the  appearance  filed  in  his  name* 
all  the  irregularities  in  the  service  and  even  the  entire  absence  of  service. 

Appeal  dismissed  with  costs. 

Dawion  t.  Maodooald.— 10th  June,  1880. 
2.  (a.) 

On  the  26th  November,  1880,  an  application  was  made  to  Taschereau,  J.^ 
in  chambers  for  an  order  directing  the  reifistrar  not  to  settle  the  minutes  of 
the  judgment  rendered  by  the  court  on  the  10th  June,  1880,  and  not  to  tax  the 
costs,  and  to  restrain  the  plaintiffs  from  entering  said  judgment,  and  taxing 
said  costs,  the  object  of  the  appellant  being  to  stay  the  execution  of  such  judg- 
ment to  allow  him  to  disavow  the  attorney  who  appeared  for  him  in  the  court 
below,  and  to  proceed  against  the  judgment  against  him  by  requite  civile. 

Held,  that  as  to  the  disavowal,  it  was  too  late  for  the  defendant  to  take 
such  a  proceeding,  the  attorney  having  appeared  on  the  26th  Oct.,  1866,  and 
the  defendant  having  been  aware  of  it  on  the  29th  April,  1874,  when  he  filed 
his  first  opposition  in  the  cause.  That  the  judgment  of  the  Supreme  Court 
must  under  s.  46  of  the  S.  G.  Act  be  entered  and  seot  to  the  court  below  before 
the  defendant  could  have  recourse  to  a  proceeding  by  requite  civile.  The 
requite  civile  does  not  stay  the  execution  as  a  matter  of  course,  an  order  of  the 
court  or  judge  being  necessary,  and  the  defendant  would  have  to  apply  to  the 
Superior  Court  or  a  judge  thereof  for  such  an  order.  That  a  judge  in  cham- 
bers should  not  grant  an  order  staying  the  execution  of  a  judgment  of  the 
court,  especially  when  the  appellant  has  had  ample  opportunity  of  making  hie 
application  to  the  full  court. 

Application  refused  with  costs  fixed  at  910. 

Dawton  t.  Macdonald.— 26th  November,  1880. 

2(b.) 

After  these  decisions  against  him,  appellant  Dawson  took  regular  proceed- 
ings in  disavowal  against  the  attorney,  J.  B.  O.  D. 

That  disavowal  was  produced  before  the  Superior  Court  at  Three  Rivers, 
and  served  upon  the  said  attorney  and  the  other  parties  in  this  case  on  the 
14th  December,  1880.  Nevertheless,  a  new  writ  of  execution  was  issued,  at 
the  instance  of  the  respondent  on  the  15th  of  December,  1880,  to  enforce  the 
execution  of  the  original  judgment  against  the  appellant. 
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On  the  80ih  December,  1880,  the  appellant  prodnoed  an  opposition  to  thii 
last  mentioned  exeontion,  and  also  a  petition  to  stay  the  proceedings  in  the 
suit  while  expecting  a  decision  on  the  disayowal  which  had  just  been  pro- 
duced. • 

The  principal  reasons  of  the  opposition  and  petition  were :  (1)  That  the 
appellant  had  disavowed  the  attorney,  J.  B.  O.  D.,  who  had  appeared  for  him, 
and  that  he  was  prepared  to  maintain  the  said  disavowal ;  (2)  That  the  said 
disavowal  had  been  served  apon  alKthe  parties  in  the  case;  (8)  That,  on  the 
15th  of  December,  1880,  an  action  in  revocation  of  the  original  judgment  in 
this  cause  had  been  issaed. 

The  appellant,  moreover,  averred  in  this  new  opposition  and  petition, 
reasons  founded  upon  certain  facts  which  had  only  come  to  his  knowledge 
eince  the  first  opposition  which  he  had  produced. 

The  conclusions  were  that  all  the  proceedings  had  and  made  in  virtue  of 
the  said  writ,  and  that  all  proceedings  in  the  present  cause  be  stayed  accord- 
ing to  law  until  the  decision  of  the  proceedings  had  and  taken  by  the  said 
opposant  in  the  present  cause,  as  well  on  the  disavowal  filed  therein  as  on 
the  action  of  revocation  of  the  judgment  in  this  cause. 

Issue  was  joined  on  these  several  proceedings  and  the  appellant  and  res- 
pondents consented  by  written  agreement  that  these  different  issues  should  be 
decided  upon  a  common  proof. 

On  the  disavowal,  the  disavowed  attorney,  J.  B.  O.  D.,  duly  filed  an 
appearance,  and  the  respondents  also  appeared  by  their  attorneys.  The  pleas 
of  the  disavowed  attorney,  with  exhibits,  were  filed,  and  a  petition  for  a  Com- 
mission Bogatoire  was  presented  by  the  plaintiff  in  disavowal,  the  present 
Appellant,  to  examine  a  witness  absent  from  Three  Bivers.  The  decision  on 
that  petition  was  suspended  until  a  decision  on  a  demurrer  produced  by  the 
disavowed  attorney.  That  demurrer  was  not  decided,  and  the  respondents  in 
the  meantime  pressed  the  production  of  the  proof  on  the  opposition. 

The  Superior  Court  at  Three  Bivers  dismissed  this  opposition  on  the 
2nd  of  October,  1882,  on  the  principle  that  there  was  rei  judicata.  This  last 
judgment  was  confirmed  by  the  Court  of  Queen's  Bench  of  Lower  Canada,  on 
the  same  ground,  Mr.  Justice  Tessier  dissenting. 

The  appellant,  Dawson,  then  appealed  to  the  Supreme  Court  of  Canada. 

Heldy  reversing  the  judgments  of  the  courts  below,  that  there  was  no  ret 

judicata^  and  that  all  proceedings  in  the  cause  and  on  the  writ  of  plurieM  ven,  ex 

de  bonii  mentioned  in  the  opposition  should  be  stayed  until  the  decision  of  the 

disavowal  and  of  the  action  in  revocation  of  judgment.    Bitohie,  C.J.,  and 

Strong,  J.,  dissenting. 

Appeal  allowed  with  costs. 

Dawton  y.  M acdonald.— 12th  January,  1885. 

2.    (c.) 

While  the  proceedings  were  going  on  on  the  opposition  of  the  dOth  Decem- 
ber, 1880,  another  writ  of  execution  was  issued  in  the  original  cause  to  collect 
the  costs  awarded  to  respondents  by  the  Supreme  Court  of  Canada  on  the  10th 
June,  1880.    To  this  writ  the  appellant  Dawson  filed  a  second  opposition  on 
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the  18th  January,  1881.  This  opposition  was  dismissed  hy  the  Superior 
Conrt,  and  the  judgment  of  that  oourt  was  confirmed  hy  the  Court  of  Queen's 
Bench.  The  latter  oourt  refused  an  appeal  from  the  judgment  on  this  second 
opposition,  on  the  ground  that  the  amount  in  dippute  was  not  sufficient  to 
authorize  an  appeal. 

Dawson  thereupon  moved  hefore  the  Supreme  Court  of  Canada  for  aik 
order  to  suspend  the  proceedings  under  the  execution  to  which  the  opposition 
of  the  18th  January,  1881,  was  filed,  and  for  leave  to  appeal  from  the  judgmenir 
on  said  opposition. 

Heidythat  there  was  no  ground  for  staying  the  execution.  The  court  had 
properly  dismissed  the  appeal  on  the  case  presented,  and  that  was  a  final 
decision  in  itself,  and  it  was  no  ground  for  staying  the  execution  that  there 
were  other  proceedings  in  the  court  helow  which  might  possibly  show  that  th& 
defendant  should  have  succeeded  in  the  original  action. 

Motion  refused  with  costs. 

Dawson  t.  Maedonald. — 15th  January,  1884. 

3.  To  seizure  for  an  amount  less  than  $2,000 — Appeal  from  Pro- 

vince of  Quebec — Jurisdiction. 

See  JUMSDICTION,  27, 81,  86. 

4.  In  nature  of  Petition  in  revocation  of  judgment. 

See  SHERIFF,  5. 

5.  Attorney's  lien  for   costs  —  Moneys  deposited   in   hands    of 

prothonotary — Opposition  en  sous  ordre — Art.  753,  C.  C.  P. 

See  SOLICITOR  AND  CLIENT,  4. 

6.  Opposition  d  fin  de  charge — Pledge — Art.  419,  C.  C. — Agree- 

ment to  retain  possession  of  railway  for  disbursements — 
Void  as  against  creditors— Arts.  1977,  2015  &  2094,  C.  C. 

See  PLEDGE,  5. 


P. 


Parliament  of  Canada — Dominion  Controverted  Elections  Act, 
1874 — Intra  vires — ^Dominion  court — Procedure — B.  N.  A^ 
Act,  1867,  88.  18.  41,  91,  92,  s-ss.  13  &  14,  ss.  101, 129. 

See  ELECTION,  4. 

2.    Act  establishing  Maritime  Court  of  Ontario  in^ra  vires. 

See  MARITIME  COURT  OF  ONTARIO,  1. 
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8.    Jurisdiction  over  harbours — Foreshore  in  Summerside  Harbour. 

See  HABBOUH. 

4.  Jurisdiction  of,  over  Bay  of  Chalexira — The  Fisheriea  Act,  31  F. 

c.  60 — 14,  &  15  F.  c.  63  {Imp.) — Justification,  plea  of — 
Fishery  officer,  right  of,  to  seize  " on  view" 

Held,  ander  the  Imperial  Statute,  14  A  \BY.  0.  68,  regulating  the  bound- 
ary line  between  old  Canada  and  New  Brunswick,  the  whole  of  the  Bay  of 
Ghaleura  is  within  the  present  boundaries  of  the  Provinces  of  Quebec  and  New 
Bruuswick,  and  within  the  Dominion  of  Canada  and  the  operations  of  The 
Fisheries  Act,  81  V.  0.  60.  Therefore  the  act  of  drifting  for  salmon  in  the 
Bay  of  Chaleurs,  although  that  drifting  may  have  been  more  than  three  miles 
from  either  shore  of  New  Brunswick  or  of  Quebec  abutting  on  the  bay,  is  a 
drifting  in  Canadian  waters  and  withip  the  prohibition  of  the  last  mentioned 
Act  and  of  the  regulations  made  in  virtue  thereof. 

2.  The  term  '*  on  view  "  in  s-s.  4  of  s.  16  of  The  Fisheries  Aofe,  is  not  to  be 
limited  to  seeing  the  net  in  the  water  while  in  the  very  act  of  drifting.  If  the 
party  acting  '*  on  view  "  sees  what,  if  testified  to  by  him,  would  be  sufficient 
to  convict  of  the  offence  charged,  that  is  sufficient  for  the  purposes  of  the  Act, 

Mowait  T.  McFee. — v.  66. 

5.  Canada  Temperan^ce  Act,  1878 — Constitutionality  of — Powers 

of  Dominion  Parliament — Ss,  91  <fc  92,  B,  N.  A,  Act,  1867 
— Power  to  prohibit  sale  of  intoxicating  liquors — Distri- 
bution of  legislative  power. 

Held,  1.  That  the  Act  of  the  Parliament  of  Canada,  41  Y.  c.  16,  "  an  Act 
respecting  the  Traffic  in  Intoxicating  Liquors/'  cited  as  the  "  The  Canada  Tem- 
perance Act,  1878,*'  is  within  the  legislative  authority  of  that  body. 

2.  That  by  the  British  North  America  Act,  1867,  plenary  powers  of  legisla- 
tion are  given  to  the  Parliament  of  Canada  over  all  matters  within  the  scope 
of  its  jurisdiction,  and  that  they  may  be  exercised  either  absolutely  or  condi- 
tionally; in  the  latter  case  the  legislation  may  be  made  to  depend  upon  some 
subsequent  event,  and  be  brought  into  force  in  one  part  of  the  Dominion  and 
not  in  the  other. 

8.  That  under  ss.  2  of  s.  91,  B.  N.  A.  Act,  1867,  "  regulation  of  trade  and 
commerce,"  the  Parliament  of  Canada  alone  has  the  power  of  prohibiting  the 
traffic  in  intoxicating  liquors  in  the  Dominion  or  in  any  part  of  it,  and  the 
court  has  no  right  whatever  to  enquire  what  motive  induced  Parliament  to 
exercise  its  powers.    (Henry,  J.,  dissenting.) 

The  Mayor,  etc.,  of  Frederlcton  v.  The  Qaeen^^iii.  505. 

6.  Warehouse  receipts — Ss.  46, 47  &  48  of  34  V.  c.  5  (D.),  intra  vires. 

See  WAREHOUSE  RECEIPTS,  2. 
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7.  38  V.  c.  47,  giving  power  to  police  and  stipendiary  magistrates  to 

try  offences  in  a  summary  manner,  intra  vires. 

See  HABEAS  GOBPUB,  2. 

8.  Jv/riadiction  given  to  Vice-Admiralty  Courts  to  enforce  penal^ 

ties  for  illegal  distilling — 31  V.  c.  8,  s,  156,  Dominion 
Inland  Revenue  Act,  1867,  intra  vires. 

Bo  mnoh  of  b.  156  of  the  Inland  Kevenae  Act,  1867,  (31 V.  o.  8)  as  gives  the 
Goart  of  Vice- Admiralty  jarisdiction  in  prosecutions  for  penalties  and  forfeit- 
ares  incarred  thereunder,  is  intra  vires,  notwithstanding  such  court  is  established 
in  Canada  by  Imperial  authority.  Valin  v.  LangloU,  3  Can.  S.  C.  B.  1,  5  App. 
Cas.  115,  discussed  and  followed. 

Attorney  General  of  Canada  t.  Flint.— 16th  Jany.,  1884.— xvi.  707. 

9.  The  Liquor  License  Act,  1883,  and  Act  amending  same,  ultra 

vires. 

See  LIQUOR  LICENSE  ACT,  1883. 

10.  Act  incorporating  the  Anticosti  Company — Vendor  to  com- 

pany estopped  from  questioning  validity  of,  after  judgment 
in  licitation. 

See  SALE  OF  LAND.  26. 

11.  Windin{i'Up  Act — JB.  S.  C.  c.  129,  s.  3 — Foreign  corporations. 

Section  3  of  "  The  Winding-up  Act,*'  B.  S.  C.  c.  129,  which  provides  that 
the  Act  applies  to  *  *  *  incorporated  trading  companies  doing 
business  in  Canada  wheresoever  incorporated  is  intra  viree  of  the  Parliament 
of  Canada. 

AUen  T.  Hanson.    In  re  The  Scottish  Canadian  AsbestOB  Company.— xviii.  667. 

12.  Right  of  legislation — Banking  and  incorporation  of  hanks — 

Bankruptcy  and  insolvency — 31  F.  c.  17  (D.) — 33  F.  c.  40 
(D.) — Validity  of — B,'  N.  A.  Act,  s.  91 — Crown  lands — 
Exemption  from  taxatimi — JB.  S.  0. 1887,  c.  193,  s.  7,  ss.  1. 

In  186C  the  Baisk  of  Upper  Canada  became  insolvent  and  assigned  all  its 
property  and  assets  to  trustees.  By  81  Y.  c.  17,  the  Dominion  Parliament 
incorporated  said  trustees  giving  them  authority  to  carry  on  the  business  of 
the  bank  so  far  as  was  necessary  for  winding  up  the  same.  By  88  Y.  c.  40  all 
the  property  of  the  bank  vested  in  the  trustees  was  transferred  to  the  Dominion 
Government  who  became  seized  of  all  the  powers  of  the  trustees. 

Held,  affirming  the  judgment  of  the  Court  of  Appeal  for  Ontario  that  these 
Acts  were  intra  viree  of  the  Dominion  parliament. 
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Per  Bitohie,  CJ.t  that  the  legislative  authority  of  the  Parliament  over 
**  banking  and  the  incorporation  of  banks  *'  and  over  "  bankruptcy  and  insol- 
vency '*  empowered  it  to  pass  the  said  Acts. 

Per  Strong,  Tascherean  and  Patterson,  JJ.,  the  authority  to  pass  the  said 
Acts  cannot  be  referred  to  the  legislative  jurisdiction  of  Parliament  over 
**  banking  and  the  incorporation  of  banks  '*  but  to  that  over  "  bankruptcy  and 
insolvency  **  only. 

'  After  the  property  of  the  bank  became  vested  in  the  Dominion  Govern- 
ment a  piece  of  land  included  therein  was  sold  and  a  mortgage  taken  for  the 
purchase  money,  the  mortgagor  covenanting  to  pay  the  taxes.  Not  having 
done  so,  the  land  was  sold  for  non-payment.  In  an  action  to  set  aside  the  tax 
sale. 

Held,  afiirming  the  judgment  of  the  Court  of  Appeal,  that  the  Crown 
having  a  beneficial  interest  in  the  land  it  was  exempt  from  taxation  as  Crown 
lands.    B.  S.  0. 1887,  o.  198,  s.  7,  ss.  1. 

Qoiii  T.  The  QaeeiL—xix.  510. 

13.  B.  N.  A.  Act,  a  92,  s-s.  14 — Jurisdiction  of  provincial  courts — 
C.  S.  (B.C.),  c  25,  s.  14,  and  53  V.  c.  8,  s.  9,  (B.  C),  iritra 
vires  of  Provincial  Legislature — 51  V.  c.  47,  (D.) — (The 
Speedy  Trials  Act) — Meaning  of  "  Any  judge  of  a  county 
court " — Said  Act  not  an  Act  conferring  jurisdiction,  but  an 
exercise  of  the  power  of  Parliament  to  regulate  criminal 
procedure. 

See  LEGISLATURE,  28. 

CONSTITUTIONAL  LAW. 

Parties — Want  of — In  action  to  recover  monies  deposited  in  bank 
to  credit  of  succession. 

See  6ANES  AND  BANEING,  4. 

2.  Death  of  party  after  verdict  and  before  judgment  on  rule  for 
new  trial — Suggestion  of  death — Judgment  nunc  pro  tunc— 
Appeal  by  executors. 

See  APPEAL,  IS,  83. 
And  tee  PRACTICE  OF  SUPREafE  COURT,  10, 120, 121. 

Partition — Partition  and  inventory,  between  co-heirs,  action  to 
annul  for  fraud  and  concealment — Compromise,  deed  of 
— Action  to  set  amde  for  fraud  and  coercion. 

Two  appeals  with  titles  almost  identical,  argued  together,  numbered  128 
and  449  respectively. 

The  former  of  these  cases  is  an  action  by  one  Jane  Charlebois,  wife  of 
Dosith6e  Allard,  to  set  aside  a  pdrtage  of  the  intestate  succession  of  her  late 


593 

Partition — Continued, 

brother  Are^ne  Charlebois,  to  which  she  was  a  party,  and  bearing  date  the  4th 
of  November,  1870. 

The  action  was  taken  oat  on  the  4th  of  June,  1879,  after  the  marriage  of 
Jane  Charlebois  to  Allard.  It  set  up  that  the  inventory  was  made  by  the 
appellant  Hyaointhe  Charlebois,  that  he  had  all  his  late  brother's  property  in 
his  hands,  that  he  and  his  brother  Ars^ne  were  co-partners,  under  a  deed  of 
partnership,  and  that  in  fact  the  other  members  of  the  family  had  trusted  him 
entirely  in  all  the  matters  relating  to  the  estate.  That  being  so  tmsted  he 
had  taken  the  opportunity  to  defraud  and  cheat  his  co-heirs,  and  particularly 
by  representing  that  he  had  an  equal  share  in  the  business  as  partner  of  his 
late  brother;  that  he  had  not  accounted  for  the  capital  invested  by  his 
brother ;  that  he  had  undervalued  the  goods,  possessed  himself  of  the  ready 
money  and  debts,  and  had  augmented  the  liabilities  of  the  partnership.  As 
to  the  real  estate  he  had  fraudulently  estimated  it  at  less  than  half  its  real 
value.  That  he  had  affected  to  buy  the  shares  of  his  two  sisters,  who  had  no 
rights,  as  they  were  civilly  dead,  being  nuns  of  an  order  which  prevented  them 
from  holding  property,  and  that  he  had  offered  to  give  up  the  advantages  ari»^ 
ing  from  this  transaction  in  order  to  induce  the  rest  of  the  family  to  agree  to* 
the  partage  he  was  desirous  of  making.  The  other  members,  and  particularly 
respondent,  were  induced  by  the  false  representations  to  agree  to  the  partage^ 

It  was  also  alleged  that  this  inventory  was  not  regularly  made  according 
to  law,  inasmuch  as  one  of  her  sisters  was  a  minor,  and  that  there  had  been 
no  expertise  or  carator  appointed,  and  that  therefore  the  whole  proceeding  was 
null,  and  should  be  set  aside. 

The  conclusions  of  the  action  were  that  the  inventory  and  the  deed  of 
partage  should  be  set  aside  as  fraudulent  and  null,  that  the  defendant  should  be 
condemned  to  make  a  new  inventory  of  the  effects  of  the  partnership,  and  that 
there  should  be  a  neW  inventory  of  the  other  property  and  effects  of  the 
succession,  and  a  new  partage  of  the  whole. 

The  action  was  principally  directed  against  Hyacinthe ;  the  other  mem- 
bers of  the  family  were  made  parties  to  be  subject  to  the  new  inventory  and 
partage. 

On  the  19th  November,  1879,  the  Superior  Court  (Mackay,  J.,)  set  aside 
the  inventory  and  partition  of  the  estate  of  the  late  Ars^ne  Charlebois  on  the 
ground  of  fraud,  concealment  and  recel,  practiced  by  Hyacinthe  Charlebois. 
This  judgment  was  appealed  to  the  Court  of  Queen's  Bench.  Pending  this 
appeal  Hyacinthe  Charlebois  made  with  the  defendant  Allard  and  plaintiff,  on 
the  5th  of  May,  1880,  a  deed  entitled  "  Compromise  between  Dame  Jane 
Charlebois,  wife  of  DosithSe  Allard,  and  Hyacinthe  Charlebois,*'  by  which  in 
consideration  of  the  sum  of  9700,  paid  to  the  plaintiff,  and  the  costs  of  plain- 
tiff in  said  cause  until  judgment  and  those  of  appeal  paid  to  the  attomies,  the 
plaintiff  desisted  from,  and  renounced  to  her  judgment  obtained  as  aforesaid, 
and  assigned  and  transferred  to  the  said  defendant  H.  Charlebois  all  the  rights 
she  might  have  and  claim  in  the  estate  of  the  said  Arsons  Charlebois,  her 
brother,  and  in  the  estate  of  her  father,  Ars^ne  Charlebois,  senior. 

The  case  No.  449  was  an  action  by  Jane  Charlebois  to  set  aside  the  deed 
of  compromise  for  erainte,  error  and  fraud.    She  contended  that  she  was 

CAS.  DIG. — 38 
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intimidated  by  her  hasbabd,  who  waa  on  the  point  of  leaving  the  oonntry  with 
another  woman,  into  passing  this  deed  with  the  object  on  his  part  of  proonring 
for  him  the  money  to  mn  off  with  this  other  person,  and  she  affirmed  that  the 
money  was  never  paid  to  her  but  to  her  husband. 

The  Superior  Court  annulled  the  said  deed  of  compromise  of  the  6th  of 
May,  1880,  and  restored  the  parties  to  the  same  position  which  they  oooupied 
previously  to  the  said  deed,  reserving  to  defendant  Gharlebois  his  recourse  to 
be  reimbursed  what  he  paid  by  virtue  of  this  deed. 

In  case  No.  128  the  Court  of  Queen*s  Bench  for  Lower  Canada  (appeal 
side)  reversed  the  judgment  of  the  Superior  Court  and  dismissed  the  action, 
and  in  case  449  also  it  dismissed  the  action,  on  the  ground  that  the  plaintiff 
received  the  consideration  money  for  the  deed,  which  could  not  be  set  aside 
unless  she  brought  back  all  she  received  under  it. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  judgments  of 
the  Court  of  Queen's  Bench  should  be  affirmed.  The  evidence  did  not  estab- 
lish fraud,  or  undue  influence,  or  pressure  in  the  execution  of  the  deed  of 
compromise,  and  the  compromise  being  ineffectually  aspailed  both  appeals 
must  fall  together  and  stand  dismissed.    Fournier  and  Henry,  JJ.,  dissenting. 

Appeals  dismissed  with  costs. 

Gharlebois  t.  Charlebois.— 12th  January,  1885. 

PsLrtntrship.— Art  ides  of— Construction  of — Partners,  rights  of. 

The  respondents,  having  on  hand  large  contracts  to  fulfil  entered  into 
partnership  with  the  appellant  under  the  style  of  J.  W.  <!^  Co.  The  respondent 
A.  F.  M.  subsequently  filed  a  bill  in  Chancery  against  W.  (the  appellant)  and 
his  two  sons  co-partners,  asking  for  a  decree  declaring  him  and  his  two  sons 
entitled  to  receive  credit  to  the  amount  of  940,000,  the  estimated  value  of 
certain  plant,  etc.,  used  in  the  construction  of  the  works  done  by  the  partner- 
ship. The  article  in  the  deed  of  partnership  executed  before  a  notary  public 
in  the  Province  of  Quebec,  under  which  the  respondent  claimed  to  be  entitled 
to  credit  of  $40,000,  is  as  follows : — '*  The  stock  of  the  said  partnership  oonsists 
of  the  whole  of  the  plant,  tools,  horses  and  appliances  now  used  for  the 
construction  of  said  works  by  the  said  parties  of  the  first  part  A.  P.  M.  &  Sons ; 
also  all  quarries,  steam  tugs,  scows,  and  also  all  the  rights  iu  said  quarries 
that  are  held  by  the  said  parties  of  the  first  part,  or  any  of  them,  the  whole  of 
which  is  valued  at  the  sum  of  $40,000,  and  is  contained  in  an  inventory 
thereof  hereunto  annexed  for  reference  after  having  been  signed  for  identifica- 
tion by  the  said  parties  and  notary ;  but  whereas  the  said  plant,  tools,  horses, 
^.  appliances,  steam  tugs,  scows,  quarries  and  other  items  have  been  heretofore 
sold  by  the  said  party  of  the  first  part  to  the  firm  of  M.  <fr  W.,  of  the  city  of 
Montreal,  hardware  merchants,  to  secure  them  certain  claims  which  they  had 
7  against  the  said  A.  P.  M.  A  Co.,  for  moneys  used  in  the  oonstrnction  of  the 
works  referred  to,  to  the  extent  and  sum  of  about  $24,000  and  interest ;  and 
whereas  the  said  J.  W.  has  paid  said  amount  of  $24,000  and  redeemed  said 
plant,  tools,  horses  and  appliances  and  quarries,  steam  tugs  and  soows,  Ac, 
and  now  stands  the  proprietor  of  the  same  under  a  deed  of  conveyance  ;  it  is 
hereby  well  agieed  and  understood  that  the  said  plant,  tools,  horses  and 
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appliances  that  are  or  may  be  put  on  the  said  work  shall  be  and  continue  to  be 

the  entire  property  of  the  said  J.  W.,  until  such  time  as  he  shall  have  realized 

and  received  out  of  the  business  and  profits  of  the  present  partnership  a  sum 

sufficient  to  reimbuse  him  of  the  said  sum  of  924,000  and  interest  so  advanced 

by  him  as  aforesaid,  as  also  any  other  sum  or  advances  and  interests  which 

shall  or  may  be  paid  or  advanced  to  the  present  firm  or  partnership,  after 

which  time  and  event  the  whole  of  the  said  stock  shall  become  the  property  of 

the  said  firm  J.  W.  &  Co.,  that  is  to  say :  That  one-half  thereof  shall  revert  to 

and  belong  to  the  parties  of  the  first  part,  and  the  other  half  to  the  said  party 

of  the  second  part,  as  the  said  J.  W.  has  a  full  half  interest  in  this  contract 

and  all  its  profits,  losses  and  liabilities,  and  the  said  A.  P.  M.,  W.  E.  M.  and 

B.  M.,  parties  of  the  first  part,  jointly  and  severally,  the  other  half  interest  in 

the  same.'*    There  was  evidence  that  the  plant  had  cost  originally  $57,000, 

and  that  it  was  valued  in  the  inventory  at  $40,000  at  the  request  of  the 

appellant ;  it  was  also  shown  and  admitted  that  the  profits  of  the  business 

were  sufficient  to  reimburse  the  appellant  the  sum  of  924,000  and  other  moneys 

advanced,  and  that  there  was  still  a  large  balance  to  the  credit  of  the  partner- 
ship. 

Held,  Henry  and  Gwynne,  J  J.,  dissenting,  that  the  plant,  etc.,  furnished 
by  the  respondents  having  been  inventoried  and  valued  in  the  articles  of  part- 
nership at  $40,000,  the  respondents  had  thereby  become  creditors  of  the  part- 
nership for  the  said  sum  of  940,000,  but  as  it  appeared  by  the  said  articles  of 
partnership  that  the  said  plant  was  subject  at  the  time  to  a  lien  of  924,000, 
and  that  the  said  lien  had  been  paid  off  with  the  partnership  moneys,  the 
respondents  were  only  entitled  to  be  credited,  as  creditors  of  the  partnership, 
with  the  sum  of  916,000,  being  the  difference  between  the  sum  paid  by  the 
partnership  to  redeem  the  plant  and  the  value  at  which  it  had  been  estimated 
by  both  parties  in  the  articles  of  partnership. 

Worthln^on  v.  MaeDonald.— iz.  327. 

2.  Joint  pv/rchdse  of  debentures — Interest  in  margin  deposited — 
One  partner  withdrawing  from  bank  mxyre  than  his  share 
of  TYiargin  obliged  to  reimburse  the  other  partner  in  the 
transactian. 

The  facts,  as  stated  in  the  judgments  rendered  are  as  follows  : — In  May, 
1876,  the  defendant  authorized  one  MoCord,  his  broker,  to  bid  for  city  of 
London  debentures,  amounting  to  9220,000,  then  about  to  be  issued,  and  in 
the  purchase  of  which  the  defendant  did  not  wish  his  name  to  appear;  McGord 
accordingly  bid  for  them,  and  his  bid  of  98|  per  cent,  was  accepted.  When 
bidding  for  them  McCord  was  under  the  impression  that  he  was  doing  so  for 
the  defendant,  although  McCord's  name  was  put  forward  as  purchaser.  The 
defendant,  however,  was  only  willing  to  take  a  half  interest  in  the  debentures. 
In  order  to  secure  them  it  was  necessary  to  raise  the  sum  of  9219,486  to  pay 
for  them.  Negotiations  for  this  purpose  took  place  between  MoCord  and  dif- 
ferent banks,  and  at  one  time  it  was  thought  these  negotiations  would  be 
completed  with  the  Bank  of  Montreal  upon  the  deposit  of  913*000  by  way  of 
margin,  together  with  the  debentures  themselves  when  obtained,  and  an 
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agreement  as  to  their  sale.  McCord  appean  to  have  had  diffionlty  in  raising 
the  one  half  of  the  918,000.  The  defendant,  after  being  written  to  by  MoCord 
and  seeing  him  on  the  eabjeot,  gave  him  a  cheque  for  98,250  with  a  paper  con- 
taining the  following  directions :  "  Please  apply  98,350  out  of  the  balance  in 
yoor  hands  dne  to  me  along  with  cheque  for  $8,250  on  Molson*s  Bank  of  this 
date,  making  in  all  $6,500,  as  margin  on  my  half  of  transaction  of  City  of 
London  debentures."  In  retnm,  he  took  from  McCord  his  receipt  in  the  terms 
following :  "  Received  from  Major  Walker  the  sum  of  $6,500,  being  his  pro- 
portion of  margin  on  $219,486,  city  of  London  debentores,  bought  on  joint 
account."  At  this  time  it  was  expected  that  the  amount  required  for  margin 
would  be  $18,000.  It  was  understood  between  defendant  and  McCord  that  the 
latter  was  to  do  the  best  he  could  to  obtain  the  amount  necessary  to  secure  the 
debentures.  He  accordingly  applied  to  the  plaintiff  to  become  the  purchaser 
of  a  half  interest,  informing  him  that  the  defendant  would  be  interested  in  the 
other  half,  and  as  the  defendant  had  said  he  did  not  wish  his  name  to  appear 
in  the  transaction,  McCord  requested  the  plaintiff  to  keep  to  himself  the  infor- 
mation of  the  appellant  being  interested.  The  plaintiff  agreed  to  become 
purchaser  of  the  half,  leaving  the  negotiations  for  raising  the  loan  from  one  of 
the  banks  to  McCord.  The  negotiations  with  the  Bank  of  Montreal  havin([( 
fallen  through,  an  arrangement  was  eventually  completed  with  the  Canadian 
Bank  of  Commerce  ($10,000  of  a  margin  to  be  paid)  by  a  letter  to  the  manager, 
signed  by  the  plaintiff  on  his  own  behalf,  and  by  McCord  in  his  own  name,  but 
for  the  defendant.  The  $10,000  of  margin  was  paid  by  plaintiff  out  of  his  own 
moneys,  but  one-half  ($5,000)  was  reimbursed  to  him  by  McCord.  Upon  the 
close  of  the  transaction  by  sale  of  the  debentures  there  remained  in  the  bank 
of  the  margin  of  $10,000  so  paid  as  above  the  sum  of  $6,600.  McCord  having 
become  insolvent,  the  defendant  succeeded  in  procuring  the  bank  to  pay  him 
65  per  cent,  of  this  balance  upon  the  pretence  that  he  was  interested  to  that 
amount  because  of  his  having  MoCord*B  receipt  for  $6,500  above  mentioned. 

The  Court  of  Chancery,  and  subsequently  the  Court  of  Appeal  for  Ontario, 
held  that  this  payment  by  the  bank  to  the  defendants  was  not  authorized, 
but  the  defendant  and  plaintiff  having  been  interested  in  the  bonds  jointly, 
and,  after  repayment  to  the  plaintiff  of  the  one-half  of  the  $10,000,  having  been 
also  interested  jointly  in  the  amount  in  the  bank  to  the  credit  of  the  margin, 
was  entitled  to  be  reimbursed  by  the  defendant,  the  sum  required  to  make  up 
the  half  of  the  amount  so  remaining  to  the  credit  of  the  margin. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  judgments  of 
the  courts  below  should  be  affirmed. 

Appeal  dismiaaed  with  costs. 

Walker  y.  Cornell.— 12th  February,  1881. 

3.  Contractors,  partnership  between — Nature  of  contract — Inter- 
est in  sub-contract — Bejection  of  tenders  at  fraudvleni 
instigation  of  some,  of  the  partners — Damages, 

This  action  was  instituted  on  the  24th  January,  1878,  by  Robert  Kane,  of 
Montreal,  contractor,  p.gainst  Augustus  R.  Wright,  of  Ceneva,  in  the  State  of 
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New  York,  and  Edward  Moore,  of  Portland,  in  the  State  of  Maine,  contractors, 
claiming  from  them  t^25,000  for  breach  of  contract. 

A  summary  of  the  complaint  contained  in  the  declaration  may  be  stated 
in  brief  as  follows : — 

In  January,  1877,  the  Quebec  Harbour  Commissioners  advertised  for  ten- 
ders for  the  performance  of  a  large  amount  of  public  works  at  the  mouth  of 
the  St.  Charles  Biver,  for  the  improvement  of  the  harbour  of  Quebec. 

The  plaintiff,  the  defendants,  and  An^us  P.  Maodonald,  of  Montreal,  con- 
tractor, associated  themselves  together  as  partners,  under  the  firm  of  Moore, 
Wright  &  Co.,  to  tender,  contract  for  afid  execute  the  said  works  for  the 
common  profit  of  said  partners,  share  and  share  alike.  It  was  proposed  and 
agreed  by  and  between  them  that  they  should  each  and  all  exert  themselves  to 
secure  the  contract  for  the  performance  of  the  whole  of  the  said  works  if 
possible,  but  if  that  were  not  possible  to  secure  so  much  thereof  as  could  be 
obtained  either  by  direct  contract  with  the  commissioners,  or  by  sub-contract 
with  the  successful  tenderer,  or  in  such  other  manner  as  the  same  might  be 
obtainable,  more  especially  the  contract  for  that  part  of  the  said  works  which 
couBisted  of  dredging.  The  plaintiff  procured  the  necessary  information  to 
enable  tenders  to  be  made  for  said  works,  by  and  in  the  name  of  said  firm  of 
Moore,  Wright  A  Co.,  exerted  himself  to  promote  their  success,  and  kept  the 
defendants  infolded  of  the  progress  of  events  connected  with  the  letting  out 
of  the  said  work  by  tender.  A  tender  was  in  consequence  made  for  said  work 
by  and  in  the  name  of  said  firm  of  Moore,  Wright  &  Co.,  and  at  the  request  of 
said  harbour  commissioners  a  supplementary  tender  was  likewise  made  in 
their  name,  but  the  defendants  seeing  that  the  commissioners  favoured  Simon 
Peters,  of  Quebec,  contractor,  and  were  disposed  in  case  he  reduced  his  prices, 
to  give  him  the  contract  for  said  works,  the  defendants,  in  violation  of  their 
said  partnership  agreement  with  the  plaintiff  and  said  Angus  P.  Macdonald, 
combined  with  said  Simon  Peters,  in  order  to  secure  part  of  the  works  through 
him,  and  for  that  purpose  communicated  to  him  the  prices  at  which  they  were 
willing  to  perform  the  dredging,  which  were  much  beneath  the  prices  of  the 
said  Simon  Peters  for  said  work,  which  enabled  him  so  to  lower  his  tender, 
that  the  work  was,  through  him,  awarded  and  given  by  contract  to  a  firm 
composed  of  the  defendants  and  the  said  Simon  Peters,  under  the  name  of 
Peters,  Moore  A  Wright.  To.  enable  this  to  be  done  the  defendants  had 
actually  withdrawn  the  tenders  of  the  firm  of  Moore,  Wright  &  Co.,  and 
fraudulently  secured  the  contract  to  the  firm  of  Peters,  Moore  &  Wright,  with 
the  understanding  that  the  defendants  would  have  the  performance  of  and  the 
profits  resulting  from  the  larger  portion  of  said  work,  especially  the  dredging, 
to  the  exclusion,  and  in  prejudice  of  the  rights  of  the  plaintiff  and  of  the  said 
Angus  P.  Maodonald. 

After  the  defendant  had  so  secured  the  greater  part  of  said  works  they 
offered  participation  therein  and  of  the  profits  thereof  to  the  plaintiff,  and  to 
the  said  Angus  P.  Macdonald,  which  they  accepted,  yet  the  defendants  failed 
and  refused  to  fulfil  their  offer.  The  plaintiff  had  always  been  willing,  and 
offered  to  perform  his  part  of  the  agreement,  and  was  entitled  to  one-fourth  of 
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the  advantages  and  profit  resulting  from  said  contract,  and  the  performance  of 
the  works  thereonder. 

The  said  contract  was  for  a  snm  exceeding  $500,000,  and  the  prospective 
profits  were  presently  worth  9100,000,  whereof  the  plaintiff  was  entitled  to  one- 
foarth  or,  $25,000,  for  which  he  hronght  his  action. 

The  defendants  by  their  plea  admitted  that  they  made  their  first,  as  well 
as  a  supplementary,  tender,  in  conjunction  with  the  plaintiff  and  with  said 
Angus  P.  Macdonald,  but  denied  that  said  tenders  were  ever  withdrawn,  and 
averrecl  that  they  were  not  successful,  and  that  no  part  of  the  work  was  or 
could  be  secured  thereunder,  and  they  had  a  perfect  right  to  combine  with  and 
secure  the  work  through  said  Simon  Peters,  that  it  was  in  fact  awarded  to  him, 
and  not  to  him  and  the  defendants  jointly,  but  Peters  agreed  to  sub-let  the 
dredging  and  concrete  work  to  them,  the  defendants,  but  it  was  nominally 
arranged  that  they  should  be  joint  contractors  with  the  harbour  commissioners, 
and  by  agreement  with  Peters  they  would  divide  and  separate  the  part  of  the 
work  by  the  dredging  and  concrete  work  to  be  done  by  them,  and  this  separa- 
tion was  actually  effected  by  notarial  contract,  that  they  were  in  good  faith  in 
procuring  the  work  through  Peters,  and  were  under  no  obligation  whatever  to 
allow  the  plaintiff  or  said  A.  P.  Macdonald  to  participate  in  their  contract ; 
nevertheless,  they  had  offered  to  do  so,  but  the  plaintiff  and  said  Macdonald 
had  failed  to  accept  within  reasonable  time,  and  they  were  obliged  to  act  inde- 
pendently for  themselves. 

The  principal  contention  was  whether  the  partnership  obligation  of  the 
defendants  was  limited  to  the  tenders  put  in  by  them  in  conjunction  with  the 
plaintiff  and  Angus  P.  Macdonald. 

The  Superior  Court  adopted  the  view  that  the  evidence  showed  they  were 
so  limited  and  that  the  defendants  had  not  fraudulently  or  otherwise  obtained 
the  rejection  of  said  tenders,  and  dismissed  Kane*s  action. 

On  appeal  to  the  Court  of  Queen's  Bench  for  Lower  Canada  (appeal  side) 
that  court  Held,  on  a  review  of  the  evidence,  that  the  agreement  between 
plaintiff  and  defendants  was  that  they  should  be  jointly  interested,  not  only  in 
the  profits  of  the  entire  work,  but  in  such  portion  of  it  as  could  be  secured 
either  directly  or  by  sub-contract ;  that  the  defendants  in  fraud  of  the  plaintiff, 
procured  the  contract  for  the  execution  of  a  large  proportion  of  the  works  in 
conjunction  with  Peters ;  that  the  defendants  afterwards  offered  a  share  in  the 
contract  to  plaintiff  and  Macdonald,  which  offer  was  accepted,  but  which  the 
defendants  refused  to  carry  out ;  and  the  court  reversed  the  judgment  of  the 
Superior  Court  and  awarded  the  plaintiff  $2,500. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  judgment  of 
the  Court  of  Queen's  Bench  should  be  affirmed.     Taschereau,  J.,  dissenting. 

Appeal  dismissed  with  costs. 

Wri^t  T.  Kane.— 28th  April,  1882. 

4    Partners — GivxTig  time  to  principal  —  Blended  accannta — 
Payments, 

Button  and  McGuire  (defendants),  trading  together  in  partnership, 
became  indebted  to  Birkett,  et  al,,  plaintiffs,  for  goods  purchased  from  them. 
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for  which  the  defendants  gave  notes  of  the  partnership  firm.  They  dissolved 
partnership  in  October,  1876,  with  the  knowledge  and  approval  of  the  plaintiffs, 
one  of  them  having  assisted  in  arranging  the  dissolution. 

McGnire  continned  to  carry  on  the  business  alone,  and  the  plaintiffs  con- 
tinued to  deal  with  him.  In  so  doing  MoGaire  had  several  transactions  with 
the  plaintiffs,  from  whom  he  continned  to  receive  goods  on  credit,  until  he 
became  insolvent,  in  the  early  part  of  the  year  1680,  whereupon  plaintiffs 
brought  this  action  on  the  note  given  by  the  firm.  The  circumstances  attend- 
ing the  dissolution  of  the  firm  of  McGuire  and  Hutton,  and  the  subsequent 
dealings  of  the  plaintiffs  with  McGuire,  appear  at  length  in  the  report  of  the 
case  in  31  XT.  C.  C.  P.  480  and  7  Ont.  App.  B.  83. 

Held,  reversing  the  judgment  of  the  Court  of  Appeals,  Ritchie,  C.J.,  and 
.  Strong,  J.,  dissenting,  that  Hutton  was  entitled  to  a  verdict  on  the  ground 
that  by  the  course  of  dealings  of  the  plaintiffs  with  McGuire  subsequently  to 
the  dissolution,  viz. :  by  plaintiffs  blending  the  two  accounts,  and  taking 
McGuire's  paper  on  account  of  the  blended  accounts,  upon  which  paper 
McGuire  from  time  to  tiijue  made  sufBcient  payments  to  pay  any  balance 
remaining  due  on  the  paper  of  McGuire  and  Hutton  which  was  in  existence 
at  the  time  of  the  dissolution,  it  must  be  held  as  a  matter  of  fact,  as  well  as 
of  law,  arising  from  the  course  of  the  said  dealings,  that  the  paper  of  the 
firm  of  McGuire  and  Hutton  had  been  fully  paid. 

Appeal  allowed  with  costs. 

Birkett,  et  al.  t.  MoOuire  (19  C.  L.  J.  278).— 19th  June,  1883. 

5.  Tender  for  contract  by  individual  member  of  firm — Right  of 

action. 

See  CONTRACT,  24. 

6.  Suretyship — Contract  of,  with  firm — Continuing  aeciirity  to 

firm  and  member  or  members  constituting  firm,  for  the 
time  bein^— Death  of  partner — Liability  of  swrety  after, 

3.,  by  indenture  under  seal,  became  surety  to  the  firm  of  C.  &  Sons  for 
goods  to  be  sold  to  one  Q.,  and  agreed  to  be  a  continuing  security  to  the  said 
firm  or  "  to  the  member  or  members  for  the  time  being  constituting  the  said 
firm  of  C.  &  Sons,"  for  sales  to  be  made  by  the  said  firm  or  "  any  member  or 
members  of  the  said  firm  of  C.  &  Sons,"  to  the  said  Q.,  so  long  as  they  should 
mutually  deal  together. 

P.  C,  the  senior  member  of  the  said  firm,  having  died,  and  by  his  will 
appointed  his  sons,  the  other  members  of  the  firm,  his  executors,  the  latter 
entered  into  a  new  agreement  of  co-partnership  and  continued  to  carry  on  the 
business  under  the  same  firm  name  of  C.  &  Sons,  and  subsequently  transferred 
all  their  interest  in  the  said  business  to  a  joint  stock  company. 

An  action  having  been  brought  against  S.  for  goods  sold  to  Q.  after  the 
death  of  the  said  P.  C,  Held,  reversing  the  judgment  of  the  Court  of  Appeal 
11  Ont.  App.  B.  156,  and  restoring  the  judgment  of  the  Conmion  Pleas  Divi- 
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sion,  5  O.  B  189,  that  the  death  of  P.  C.  diaeoWed  the  said  ilnn  of  C.  &  Sons, 
and  pat  an  end  to  the  contract  of  saretyship. 

Btam  T.  The  Gotgraye  Brewing  and  Malting  Co.  of  Toronto.— xii.  571. 

7.  Interest  in  mine — Agreement  as  to — Evidence. 

Held,  affirming  the  jndgment  of  the  Supreme  Court  of  Kova  Scotia,  that 

in  a  suit  for  a  ihare  of  the  profits  of  a  gold  mine  where  the  plaintiff  relied  on 

an  agreement  by  the  defendant  for  a  transfer  of  a  portion  of  the  latter*s 

interest  in  snoh  mine  for  yalnable  consideration,  the  evidence  was  not  sufficient 

to  establish  a  partnership  between  the  parties  in  the  working  of  the  mine  and 

the  suit  was  dismissed. 

Btnart  t.  Mott— May  17th,  1886.— ziv.  734. 

8.  Quebec  Pharmacy  Act,  (Q.)  c.  36,  a.  8 — Partnership — Manda- 

mus. 

Held,  affirming  the  judgment  of  the  Court  of  Queen's  Bench  for  Lower 
Canada,  M.  L.  B.  2  Q.  B.  862,  that  s.  8  of  48  V.  o.  86  (Q.),  which  says  that  all 
persons  who,  during  five  years  before  the  coming  into  force  of  the  Act,  were 
practising  as  chemists  and  druggists  in  partnership  with  any  other  person  eo 
practising,  are  entitled  to  be  registered  as  licentiates  of  pharmacy,  applies  to 
respondent  who  had,  during  more  than  five  years  before  the  coming  into  force 
of  the  said  Act,  practised  as  chemist  and  druggist  in  partnership  with  his 
brother  and  in  his  brothers  name,  and  therefore  he  (respondent)  was  entitled 
under  s.  8  to  be  registered  as  licentiate  of  a  pharmacy. 

.  L'lssociation  Phamiaeeatiqae  de  la  Provlnoe  de  Quebee  t.  Brnnet. 

—March  14. 1887.— xiv.  738. 

9.  Liability  of  one  partner  for  prior  debt  of  co-partner — Pro- 

missory note — Collateral  for  partnership  debt — Release  of 
maker, 

P.  lent  N.  an  accommodation  note  which  N.  deposited  with  B.  as 
collateral  security  for  a  mortgage  debt.  N.  and  B.  afterwards  went  into 
partnership  and  a  new  mortgage  on  partnership  property  was  given  to  B.  for 
N.'s  debt,  the  note  being  still  left  with  B.  The  partnership  being  dissolved, 
B.  agreed  to  pay  all  debts  of  the  firm,  including  the  mortgage,  and  in 
«ettlin>*  the  accounts  between  himself  and  the  mortgagees,  B.  was  given  credit 
for  the  amount  of  the  note  which  P.  had  paid  to  the  mortgagees.  P.  sought 
-to  recover  from  B.  the  amount  so  paid. 

Held,  reversing  the  judgment  of  the  court  below,  Bitchie,  C.J..  And 
Foumier,  J.,  dissenting,  that  N.  having  authority  to  deal  with  the  note  as  he 
pleased,  and  having  given  it  as  collateral  security  for  the  joint  debt  of  himself 
and  B.,  on  such  security  being  realized  by  the  mortgagees  and  the  amount 
credited  on  the  joint  debt.  P.,  the  surety,  could  recover  it  from  either  of  the 
debtors. 

5em5Z«,— Assuming  P.  not  to  have  been  liable  to  pay  the  note  to  the 
mortgagees  and  that  it  was  a  voluntary  payment,  it  having  been  credited  on 
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the  mortgage  debt,  and  B.  having  adopted  the  payment  in  the  settlement  of 
the  accoonts  between  him  and  the  mortgagee,  he  was  liable  to  repay  it. 

Pnrdom  t.  Baechler.— zv.  610. 

10.  Evidence  of — Letter  heads — Names  of  partners  on. 

See  EVIDENCE,  41. 

11.  Contract — MiniTig    land — Specvlation    in — Agreement   with 

third  paHy— Renewal— Effect  of, 

T.,  being  in  Newfoundland,  discovered  a  mine  of  pyrites,  and  on  returning 
to  Nova  Scotia  he  proposed  to  A.  that  they  should  buy  it  on  speculation.  A. 
agreed,  and  advanced  money  towards  paying  T.*s  expenses  in  going  to  New- 
foundland to  secure  the  title.  T.  made  the  second  journey  and  obtained  an 
agreement  of  purchase  from  the  owner  of  the  mine  for  a  limited  time,  but 
failing  to  effect  a  sale  within  that  time  the  agreement  lapsed.  It  was  renewed, 
however,  some  two  or  three  times,  A.  continuing  to  advance  money  for 
expenses.  Finally,  T.  effected  a  sale  of  the  mine  at  a  profit  and  had  the 
necessary  transfers  made  for  the  purpose,  keeping  the  matter  of  the  sale  secret 
from  A.  On  an  action  by  A.  for  his  share  of  the  profit  under  the  original 
agreement. 

Held,  affirming  the  judgment  of  the  court  below,  that  the  sale  related 
back,  as  between  T.  and  A. ,  to  the  date  of  the  first  agreement,  and  A.  could 
recover. 

Present.— Sir  W.  J.  Bitchie,  C.J.,  and  Strong,  •  Taschereau,  Gwynne  and 

Patterson,  JJ. 

Tupper  T.  Annand.—Mar.  18, 1889.— xvi.  718. 

12.  Action  for  partition — Plaintiflb'  interest  less  than  $2,000— S.  & 

K  C.  Act,  R.  S.  C.  c.  135,  s.  29. 

See  JCRISDICTION,  70. 

13.  Loam  to  Partner — Liability — Art.  1867,  C.  C. 

Where  once  a  member  of  a  partnership  borrows  money  upon  his  own 
credit  by  giving  his  own  promissory  note  for  the  sum  so  borrowed,  and  he 
afterwards  uses  the  proceeds  of  the  note  in  the  partnership  business  of  his  own 
free  wiU  without  being  under  any  obligation  to,  or  contract  with,  the  lender  so 
to  do,  the  partnership  is  not  liable  for  such  a  loan  under  Art.  1867,  G.  C. 
Maguire  v.  SeoU,  7  L.  C.  B.  451,  distinguished. 

Bhaw  T.  Cadwell.— xvii.  857. 

14.  Terms  of — Breach  of  conditions — Expulsion  of  one  partner — 

Notice — Waiver — OoodwiU. 

Partnership  articles  for  a  firm  of  three  persons  provided  that  if  any 
partner  should  violate  certain  conditions  of  the  terms  of  partnership  the 
others  could  compel  him  to  retire  by  giving  three  months*  notice  of  their  inten- 
tion BO  to  do,  and  a  partner  so  retiring  should  forfeit  his  o&im  to  a  share  of 
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the  goodwill  of  the  basineee.  One  of  the  partners  having  broken  snoh  oondi- 
tioDs  of  partnership  the  others  verbally  notified  him  that  he  mast  leave  the 
firm  and  to  avoid  publicity  he  consented  to  an  inunediate  dissolution  which 
was  advertised  as  *'  a  dissolution  by  mutual  consent."  After  the  dissolution 
the  retiring  partner  made  an  assignment  of  his  goodwill  and  interest  in  the 
business  and  the  assignee  brought  an  action  against  the  remaining  partners 
for  the  value  of  the  same. 

Held,  reversing  the  judgment  of  the  court  below,  Foumier,  J.,  dissenting, 
that  the  action  of  the  defendants  in  advertising  that  the  dissolution  was  **  by 
mutual  consent "  did  not  preclude  them  from  showing  that  it  took  place  in  con- 
sequence of  the  misconduct  of  the  retiring  partner ;  that  the  forfeiture  of  the 
goodwill  was  caused  by  the  improper  conduct  which  led  to  the  expulsion  of  the 
partner  in  fault  and  not  by  the  mode  in  which  such  expulsion  was  effected ; 
and,  therefore,  the  want  of  notice  required  by  the  articles  of  intention  to  expel 
could  not  be  relied  on  as  taking  the  retirement  out  of  that  provision  of  the 
articles  by  which  the  goodwill  was  forfeited. 

Held,  also,  that  if  it  was  a  dissolution  by  one  partner  voluntarily  retiring 
no  claim  could  be  made  by  the  retiring  partner  in  respect  to  goodwill,  as  the 
account  to  be  taken  under  the  partnership  articles  in  such  cases  does  not  pro- 
vide therefor. 

Semble^  that  the  goodwill  consisted  wholly  of  the  trade  name  of  the  firm. 

O'Keefe  t.  Cnrran.— xvii.  596. 

15.  Buying  and  selling  land — Stock-in-trade — Banker — Payment 
of  cheque — Joint  payees  ^Indorsement  by  OTie — Acquiesence 
in  payment — Monthly  receipts. 

When  a  partnership  is  entered  into  for  the  purpose  of  buying  and  selUng 
lands,  the  lands  acquired  in  the  business  of  such  partnership  are,  in  equity, 
considered  as  personalty,  and  may  be  dealt  with  by  one  partner  as  freely  as  if 
they  constitated  the  stock-in-trade  of  a  commercial  partnership. 

The  active  partner  in  such  business  has  an  implied  authority  to  borrow 
money  on  the  security  of  mortgages  acquired  by  the  sale  of  partnership  lands. 

An  amount  so  borrowed  was  paid  by  a  cheque  made  payable  to  the  order 
of  all  the  partners  by  name.  The  active  partner  had  authority,  by  power  of 
attorney,  to  sign  his  partners'  names  to  all  deeds  and  conveyances  necessary 
for  carrying  on  the  business,  but  had  no  express  authority  to  endorse  cheques. 

Held,  that  having  authority  to  effect  the  loan  and  receive  the  amount  in 
cash  he  could  endorse  his  partners'  names  on  the  cheque,  and  the  drawees  had 
a  right  to  assume  that  he  did  it  for  partnership  purposes  and  were  justified  in 
paying  it  on  such  endorsement. 

Held,  also,  that  if  the  pa3rment  by  the  drawees  was  not  warranted  the 
drawers  having,  for  two  years  after,  received  monthly  statements  of  their 
account  with  the  drawees,  and  given  receipts  acknowledging  the  correctness  of 
the  same,  they  must  be  held  to  have  acquiesced  in  the  payment. 

Manitoba  Mortgage  Go.  y.  The  Bank  of  MontreaL—xvii.  698. 
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16.  Fraud   ogaiTist   partners  —  Use  of  firm  name — Promissory 

note — Authority  to  sign — Notice  to  person  taking. 

£.  was  a  member  of  the  firm  of  S.  G.  A  Co.  and  also  a  member  of  the  firm 
of  £.  A  Go.»  and  in  order  to  raise  money  for  the  ase  of  E.  ^  Co.  he  made  a  pro- 
missory note  whioh  he  signed  with  the  name  of  the  other  firm  and  indorsing  it 
in  the  name  of  £.  ^  Co.  had  it  discoonted.  The  offtcers  of  the  bank  which 
discounted  the  note  Imew  the  handwriting  of  £.  with  whom  the  bank  had  had 
frequent  dealings.  In  an  action  against  the  makers  of  the  note,  C.  pleaded 
that  it  was  made  by  £.  in  fraud  of  his  partners  and  the  jury  found  that  S.  C.^ 
Co.  had  not  authorized  the  making  of  the  note,  but  did  not  answer  questions 
submitted  as  to  the  knowledge  of  the  bank  of  want  of  authority. 

Held,  reversing  the  judgment  of  the  oourt  below,  that  the  note  was  made 

by  £.  in  fraud  of  his  partners  and  that  the  bank  had  sufficient  knowledge  that 

he  was  using  his  partners'  names  for  his  own  purposes  to  put  them  on  inquiry 

as  to  authority.    Not  having  made  such  inquiry  the  bank  could  not  recover 

afiainst  C 

Crei^hton  v.  Halifax  Banking  Ck>.— xviii.  140. 

17.  Solicitor  allowing  his  name  to  appear  as  member  of  a  firm  of 

solicitors — Not  estopped  from  showing  that  he  was  not  such 
member  and  was  not  in  fact  practising — R.  S.  0. 1877,  c.  140. 

See  SOLICITOR,  1. 

18.  Partnership — Dissolution — New  partnership  by  continuing 

partner — Liability  of  new  firm — Right  of  third  person  to 
enforce — Trust — Novation. 

A  firm  consisting  of  two  persons  dissolved  partnership,  the  retiring  partner 
receiving  a  number  of  promissory  notes  in  payment  of  his  share  in  the  business 
whioh  notes  he  indorsed  to  the  plaintiff  H.  The  continuing  partner  of  the 
firm  afterwards  entered  into  a  partnership  with  O.,  the  defendant,  and  trans- 
ferred to  the  new  firm  all  the  assets  of  his  business,  his  liabilities,  including 
the  above  mentioned  promissory  notes,  being  assumed  by  the  co-partnership 
and  charged  against  him.  The  new  firm  paid  two  of  the  notes  and  interest 
on  others,  and  made  a  proposal  for  an  extension  of  time  to  pay  the  whole 
which  was  not  entertained. 

Held,  reversing  the  decision  of  the  Court  of  Appeal  (17  Ont.  App.  B.  456, 
tyb-nomine  Henderson  v.  KUley),  and  of  the  Divisional  Court  (14  O.  B.  137), 
Fournier,  J.,  dissenting,  that  the  agreement  between  the  continuing  partner 
and  the  defendant  did  not  make  the  defendant  a  trustee  of  the  former's  pro- 
perty for  the  payment  of  his  liabilities,  and  the  act  of  the  defendant  in  paying 
some  of  the  notes  did  not  amount  to  a  novation  as  it  was  proved  that  plaintiff 
had  obtained  and  still  held  a  judgment  against  the  maker  and  endorser  of  the 
notes  in  an  action  thereon  and  there  was  no  consideration  for  such  novation. 

Present: — Sir  W.  J.  Bitchie,  C.J.,  and  Fournier,  Taschereau,  Gwynne, 

and  Patterson,  JJ. 

Otbome  t.  Henderson. — 14th  June,  1889. — xviii.  698. 
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19.  Style  of  firm — Name  of  individual  member — Note  made  in  firm 

name — Dissolution — Liability  of  firm. 

See  BILLS  OF  EXCHANGE  AND  PR0MI680BT  NOTES,  28. 

20.  Sale  of  goods — Partners — To  whom  credit  given — Entries  of 

other  goods  on  previous  dealings — Evidence  of  partnership 
— New  trial  unless  consent  given  to  reduction  of  verdict 

See  EVIDENCE.  63. 

21.  Dissolution  of — Carrying  on  btisinesa  tender  different  name 

from    that    originxilly    agreed    upon  —  Acquiescence    by 

2xirtn€rs. 

Bill  of  compUint  in  this  oaase  was  filed  on  the  28th  of  May  1884  by  the 
plaintiff  Edward  P..  Leaoook  setting  oat  that  he  and  the  defendants  Peter 
McLaren,  John  O.  Haggart,  and  John  Shields,  entered  into  partnership  as 
lumbermillers  and  sawmillers  in  the  spring  of  1881,  and  that  a  written  agree- 
ment was  shortly  thereafter  entered  into.  By  this  agreement  dated  the  10th 
February  1881  it  is  recited  that  the  parties  owned  certain  timber  limits  on 
Shell  River  in  certain  proportions  and  it  was  agreed  that  they  were  to  provide 
the  means  for  the  erection  of  a  saw  mill  and  for  procuring  a  plant  and  sap- 
plies  for  the  working  of  the  said  mill ;  a  quantity  of  saw  logs  being  then  in 
process  of  being  got  oat  for  the  purpose  of  being  sawn  at  the  mill.  (This 
mill  was  afterwards  erected  at  Brandon  instead  of  Shell  Biver).  They  were 
to  contribute  equally  for  these  purposes  and  to  share  equally  in  the  profits ; 
they  were  to  appoint  a  manager  who  was  to  make  a  requisition  for  money  which 
each  party  was  to  supply  equally ;  it  was  agreed  that  as  soon  as  practicable, 
they  should  form  themselves  into  a  joint  stock  company  limited,  which  com- 
pany should  be  known  as  the  North  West  Milling  Company,  limited,  and  that 
in  the  mean  time  the  business  of  the  said  parties  should  be  conducted  under 
the  name  of  the  North  West  Milling  Company.  The  capital  should  not  exceed 
the  sum  of  912,000  without  the  consent  of  all  parties ;  that  no  one  without  the 
consent  in  writing  of  the  others  should  make  and  contract  in  the  name  of  the 
company  except  so  far  as  might  be  necessary  for  the  purchase  of  supplies  or 
transporting  material.  There  was  provision  made  for  building  the  mill  and 
for  carrying  on  the  business  until  the  incorporation  should  be  obtained. 

The  plaintiff  alleged  that  the  respondents  McLaren  and  Haggart  refused 
to  carry  out  the  said  agreement  or  to  put  up  the  capital,  and  he  prayed  that 
the  ordinary  partnership  accounts  should  be  taken  and  a  receiver  appointed. 

The  defendant  Shields  in  his  answer  admitted  the  partnership,  and  stated 
the  business  of  the  partnership  was  carried  on  by  the  plaintiff  Leaoook  under 
the  different  names  of  Leacook,  McLaren  A  Co,.  Shields  and  Leaoock,  Leaoock 
and  Shields,  and  Shields  and  Company,  and  that  he  (Shields)  and  the  defend- 
ants McLaren  and  Haggart  were  cognizant  of  the  same  daring  the  carrying  on 
of  the  said  business,  and  from  time  to  time  recognized  the  same,  and  he 
further  stated  that  the  business  became  financially  embarrassed  in  the  sum- 
mer of  1888,  and  acting  for  himself  and  at  the  request  of  the  defendants  Mc- 
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Laren  and  Haggart,  though  only  in  his  own  name,  he  and  the  plaintiff 
Leacook  consented  to  the  appointment  of  a  manager  of  the  business  and 
advertised  in  the  ordinary  way  that  the  firm  of  Shields  and  Company,  under 
which  name  the  business  was  runntng,  was  mutually  dissolved.  And  he 
further  alleged  that  the  incorporation  of  the  company  above  mentioned  was 
prevented  by  the  respondents  McLaren  and  Haggart,  and  he  assented  to  the 
taking  of  the  partnership  accounts. 

The  answer  of  the  defendants  McLaren  and  Haggart  set  out  the  said 
agreement  in  full  and  alleged  that  they  never  entered  into  any  agreement  of 
partnership  with  the  plaintiff  Leaoock  or  the  defendant  Shields,  other  than 
the  one  set  out.  They  charged  the  plaintiff  Leacook  with  several  acts  of  mis- 
conduct, conversion  of  money  to  his  own  use.  of  refusal  on  his  part  in  the  year 
•  1881  to  give  any  account  of  the  business  of  the  partnership  during  the  said 
year,  and  that  he  refused  to  give  any  account  until  after  the  formation  of  the 
firm  of  Shields  and  Company.  They  charged  that  on  or  about  the  month  of 
November,  1881,  the  plaintiff  Leacock  and  the  defendant  Shields  in  fraud  of 
the  partnership  and  of  the  defendants  McLaren  and  Haggart,  and  with  the 
intent  and  design  of  depriving  the  said  last  mentioned  defendants  of  their  just 
rights  formed  a  new  firm  under  the  name  of  Shields  and  Company,  of  which 
firm  they  charge  the  fact  to  be  that  the  plaintiff  Leacock  and  the  defendant 
Shields,  and  no  other  persons  were  members,  and  under  the  said  firm  name 
of  Shields  and  Company,  proceeded  to  get  out,  and  did  get  out  large  quanti- 
ties of  saw  logs  upon  the  limits  belonging  to  the  said  firm  of  the  North  West 
Milling  Company,  and  converted  the  same  into  lumber  at  the  said  saw  mill, 
and  converted  the  lumber,  proceeds  thereof,  into  money,  which  they  appro- 
priated to  their  own  use.  The  defendants  McLaren  and  Haggart  denied  that 
they  ever  became  members  of  the  firm  of  Shields  and  Company,  or  ever  con- 
sented to  the  operations  of  the  firm  of  Shields  and  Company,  and  also  refused 
to  have  anything  to  do  with  it,  and  they  claimed  that  the  plaintiff  Leacock 
and  the  defendant  Shields  should  account  to  them  for  the  values  of  the  pro- 
perties of  the  North  West  Milling  Company  used  by  Leacock  and  Shields. 
They  denied  all  charges  of  the  breach  of  the  partnership  agreenaent,  and  said 
they  were  willing  to  perform  the  same  until  they  discovered  the  extravagant 
conduct  of  the  plaintiff  and  his  reckless  violation  of  the  agreement.  They 
claimed  that  the  plaintiff  Leacock  and  the  defendant  Shields  incurred  large 
liabilities  and  attempted  to  encumber  by  chattel  and  other  mortgages,  the  pro- 
perty of  the  partnership  and  asked  to  be  indemnified  against  the  same,  and 
finally  after  asking  damages  of  the  plaintiff  and  the  defendant  Shields,  sub- 
mitted to  an  account  of  the  North  West  Milling  Company. 

The  case  came  on  for  trial  before  Wallbridge,  C.J.  The  evidence  was 
very  voluminous,  and  as  the  result  the  court  Held,  that  the  defendants 
McLaren  and  Haggart  prevented  the  incorporation  of  the  defendants  and 
the  plaintiff  imder  the  name  of  the  North  West  Milling  Company  and  were 
liable  to  the  defendant  Shields  and  the  plaintiff  Leacock  for  such  damages  as 
they  might  prove  to  have  been  occasioned  thereby;  that  up  to  the  15th 
December,  1881,  the  business  carried  on  was  that  of  the  North  West  Milling 
Company,  composed  of  the  plaintiff  and  defendants ;  that  subsequent  to  the 
said  loth  December,. 1881,  the  business  was  that  of  the  plaintiff  alone;  that 
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the  mill  and  property  were  the  property  o£  the  plaintiff  and  defendants ;  that 
the  defendants  never  were  nor  was  any  of  them,  members  or  a  member  of  the 
firm  of  Leacock,  McLaren  &  Company,  or  Shields  and  Company,  or  any  com- 
bination of  the  name  of  Shields,  used  by  the  plaintiff  in  carrying  on  said 
business  at  any  time  either  before  or  after  the  said  15th  December,  1881; 
2.  that  as  between  the  parties,  McLaren  and  Haggart  and  Shields  were  not 
chargeable  with  the  liability  of  Shields  and  Company  or  of  the  plaintiff 
arising  oat  of  the  business  carried  on  by  the  plaintiff  in  connection  with  the 
Shell  Kiver  limits  or  Brandon  mill  from  and  after  the  15th  December,  1881 ; 
that  the  defendants  had  a  right  to  elect  whether  they  would  recognize  or 
assume  the  business  carried  on  by  the  plaintiff  or  claim  payment  for  the  part- 
nership property  used  by  him  as  from  the  15th  December,  1881,  and  that  they 
had  elected  to  daim  such  payment  from  the  plaintiff  from  said  last  mentioned 
date,  and  that  inter  $e  the  defendants  were  not  partners  with  the  plaintiff 
from  that  date ;  that  any  monies  which  the  defendant  Shields  might  have  paid 
or  might  pay  in  consequence  of  the  carrying  on  of  the  business  since  the  15th 
December,  1881,  were  a  charge  on  the  interest  of  the  plaintiff  and  the  proceeds 
and  assets  of  the  business  carried  on  by  him  since  the  beginning  of  the  part- 
nership formed  between  the  parties ;  that  the  defendants  were  entitled  to  have 
the  plaintiff  charged  on  his  partnership  aocouut  with  their  value  of  their 
three  shares  of  all  the  logs  and  timber  cut  upon  the  partnership  timber  limits 
and  with  the  net  value  of  the  logs  and  lumber  of  the  partnership  cut  and 
manufactured  by  the  North  West  Milling  Company  on  and  prior  to  the  15th 
December,  1881,  and  used  by  the  plaintiff  on  and  after  that  date,  and  also 
with  the  use  of  the  defendant's  undivided  interest  in  the  said  saw  mill  pro- 
perty at  Brandon;  and  a  reference  was  directed  to  the  master  to  take  the 
accounts,  the  defendants  to  have  a  first  lien  on  the  assets  of  the  plaintiff  in 
connection  with  the  North  West  Milling  Company  for  the  amount  found  due  to 
them  respectively ;  that  the  plaintiff  should  pay  to  the  defendants,  respectively 
their  costs  of  the  suit,  such  costs  to  be  charged  to  the  plaintiff,  and  credited  to 
the  defendant,  in  taking  the  accounts  as  an  additional  remedy  for  the  recovery 
of  such  costs.    And  further  directions  were  reserved  with  liberty  to  apply. 

The  cause  was  reheard  at  the  instance  of  the  defendants  McLaren  and 
Haggart,  the  plaintiff  also  giving  notice  of  rehearing  before  Dubuc,  Taylor, 
and  Killam,  JJ.,  who  agreed  in  finding  that  McLaren  and  Haggart  were  in 
fault  in  preventmg  the  incorporation  of  the  partnership  as  found  by  the  Chief 
Justice,  but  Taylor  and  Killam,  JJ.,  came  to  the  conclusion  that  the  business 
carried  on  subsequently  to  the  15th  December  1881  was  the  business  of  the 
plaintiff  and  the  defendant  Shields,  instead  of  the  business  of  the  plaintiff 
alone,  and  the  decree  was  therefore  varied  to  work  out,  on  this  basis,  the 
liabilities  as  between  the  plaintiff  and  Shields  on  the  one  part  and  McLaren 
and  Haggart  on  the  other,  and  also  as  between  the  plaintiff  and  Shields. 

Mr.  Justice  Dubuc  dissented  from  the  judgment  of  his  brother  judges 
being  of  opinion  that  as  regards  Leacock  and  the  defendant  Shields,  no  fraud 
whatever  could  be  imputed  to  them  ;  that  if  there  had  been  any  concealment 
or  misrepresentation,  it  had  been  on  the  part  of  the  defendants  McLaren  and 
Haggart,  who  by  their  conduct,  acquiescence  and  actions  misled  Leacock  and 
Shields,  making  them  believe  that  they  were  willing  partners  of  the  business 
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under  the  name  of  Shields  and  Company,  or  other  combination  of  that  kind. 
He  thought  the  decree  should  declare  all  the  parties  to  the  snit  partners  in  the 
business  no  matter  what  name  it  was  carried  on  under,  and  that  as  McLaren 
and  Haggart  had  charged  fraud  and  had  failed  to  prove  it,  and  were  the  cause 
of  the  suit,  they  should  bear  the  costs  up  to  the  conclusion  of  the  hearing  and 
also  the  cost  of  rehearing. 

The  defendant  Shields  appealed  to  the  Supreme  Court  of  Canada,  and  the 
plaintiff  Leacock  gave  notice  that  upon  such  appeal  he  also  would  ask  for  a 
variation  of  the  decree  of  the  Court  below. 

The  Supreme  Court,  Held,  per  Fournier,  Gwynne  and  Patterson,  JJ., 
(Strong  and  Taschereau,  JJ.  dissenting,)  that  upon  a  consideration  of  the 
evidence  as  a  whole  and  the  inferences  to  be  drawn  therefrom  the  view  taken 
by  Dubuc,  J.,  in  the  court  below  was  correct,  and  that  the  original  decree  of 
the  19th  of  June  1885,  should  be  varied  by  changing  it  into  an  ordinary  part- 
nership decree,  regarding  the  partnership  as  existing  until  dissolved  by  the 
proceedings  taken  in  the  suit ;  that  the  defendants  McLaren  and  Haggart 
should  pay  to  the  appellant  his  costs  of  appeal  to  the  Supreme  Court  and  that 
each  party  should  pay  the  costs  incurred  by  him  subsequent  to  the  decree  of 
the  19th  June,  1885,  and  prior  to  the  commencement  of  the  appeal. 

Present :— Strong,  Fournier,  Taschereau,  Gwynne  and  Patterson,  J  J. 

Shields  t.  Leaoock.— SOth  April,  1889. 

[The  Judicial  Committee  of  the  Privy  Council  granted  leave  to  appeal  in 
this  case,  but  the  case  was  settled  by  the  parties  before  the  appeal  came  on  for 
hearing.] 

Partus  Sequitur  Ventrem. 

See  CHATTEL  MORTGAGE,  1; 

Patent. — Dominion  Lands  Act,  35  V.  c.  23,  8.  33,  s-ss,  7  &  8— 
'  Homestead  Patent,  validity  of  Bill — Equitable  or  statutory 
title— Demwrrer— 39  V,  c,  S3,  s.  69, 

The  plaintiff,  in  his  bill  of  complaint,  alleged  in  the  6th  paragraph  as 
follows: — "Prior  to  the  1st  of  May,  1875,  the  plaintiff  made  application  to 
homestead  the  said  lands  in  question  herein,  and  procured  proper  affidavits, 
according  to  the  statute,  whereby  he  proved  to  the  satisfaction  of  the 
Dominion  lands  agent  in  that  behalf  (and  the  plaintiff  charges  the  same  to  be 
true),  that  the  said  defendant  Farmer  had  never  settled  on  or  improved  the 
said  lands  assumed  to  be  homesteaded  by  him,  or  the  lands  herein  in  question, 
btit  had  been  absent  therefrom  continuously  since  his  pretended  homesteading 
and  pre-emption  entries,  and  thereupon  the  claim  of  the  defendant  Farmer 
under  the  said  entries  became  and  was  forthwith  forfeited,  and  any  pretended 
rights  of  the  defendant  Farmer  thereunder  ceased,  and  the  plaintiff  there- 
under, on  or  about  the  8th  May,  1875,  and  then  and  there  with  the  assent  and 
by  the  direction  of  the  Dominion  lands  agent,  who  caused  the  same  to  be 
prepared  for  the  plaintiff,  signed  an  application  for  a  homestead  right  to  the 
lands  in  question  in  this  suit,  according  to  Form  A,  mentioned  in  35  Y.  c.  23, 
s.  33,  and  did  make  and  swear  to  an  affidavit  according  to  Form  B.  mentioned 
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in  B.  83,  ••B.  7  of  the  same  Act,  and  did  pay  to  the  Mme  agent  the  homestead 
fee  of  910,  who  acoepted  and  reoeived  the  same  aa  the  homestead  fee,  and 
thereupon  the  plaintiff  was  informed  that  he  had  done  all  that  was  necessary 
or  required  for  him  to  do  under  the  statute  and  the  regulations  of  the  Depart- 
ment, and  that  the  statute  said :  Upon  making  this  affidavit  and  filing  it,  and 
on  payment  of  an  ofi&oe  fee  of  910  (for  which  he  shall  receive  a  receipt  from 
the  agent),  he  should  he  permitted  to  enter  the  lands  specified  in  the  applica- 
tion ;  and  thereupon  and  in  pursuance  thereof,  and  in  good  faith,  the  plaintiff 
did  forthwith  enter  upon  said  land  and  take  actual  possession  thereof,  and  has 
ever  since  remained  in  actual  occupation  thereof,  and  has  erected  a  house  and 
other  hnildings  thereon,  cleared  a  large  portion  of  said  lands  and  fenced  and 
cultivated  the  same,  and  made  many  other  valuable  improvements  thereon, 
costinft  in  the  aggregate  91,000.    Demurrer  for  want  of  equity. 

Held,  reversing  the  judgment  of  the  court  below,  and  allowing  the 
demurrer,  that  the  plaintiff  had  no  loeui  gtandi  to  attack  the  validity  of  the 
patent  issued  by  the  Grown  to  the  defendant,  as  he  had  not  alleged  a  sufficieot 
interest  or  right  to  the  lands  therein  mentioned,  within  the  meaning  of  s.  69 
or  of  8-8S.  7  &  8  of  8.  S3  of  85  Y.  c.  23,  there  being  no  allegation  that  an  entry 
of  a  homestead  right  in  the  lands  in  question  had  been  made,  and  that  plaintiff 
had  been  authorized  to  take  possession  of  the  land  by  the  agent,  or  by  some 
one  having  authority  to  do  so  on  behalf  of  the  Crown,  or  a  sufficient  allegation 
that  the  Grown  was  ignorant  of  the  facts  of  plaintiff's  possession  and  improve- 
ments.   Taschereau  aad  Gwynne,  JJ.,  dissenting. 

Per  Strong,  J.,  that  when  the  Grown  has  issued  the  letters  patent  in  view 

of  all  the  facts,  the  grant  is  conclusive,  and  a  party  cannot  set  up  equities 

behind  the  patent. 

Fanner  t.  LivingBtone. — ^viii.  140. 

2.    Void,  as  having  been  improvidently  granted. 

See  TRESPASS.  14. 


3.  Of  land — Crown  lands  (Ont.) — License  to  cut  timber — Right  of 

patentee. 

See  GROWN  LANDS,  a. 

4.  To  C.  P.  Ry.  Co. — Lands  in  N.  W.  T. — Exemption  from  taxa- 

tion before  issue  of. 

See  STATUTE..^. 

Patent  of  Invention — Combination — Novelty — Inventor — Prior 
patent  to  person  not  inventor — Pleading  and  practice — 
S,  6,  Patent  Act,  1872 — Use  by  others  in  Canada — Use  by 
patentee  in  foreign  countries — S,  28,  Patent  Act,  1872 — 
Final  decision — Jvxigment  in  rem — S,  7,  Patent  Act,  1872 
— Commencement  to  manufacture  before  application  in 
Canada — S.  1^8 — Use  by  defendant  before  patent 

An  invention  consisted  of  the  combination  in  a  machine  of  three  parts, 
or  elements,  A,  B  and  G,  each  of  which  was  old,  and  of  which  A  had  been 
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previously  combined  with  B  in  one  machine  and  B  and  C  in  another  machine, 
but  the  united  action  of  which  in  the  patented  machine  produced  new  and 
useful  results. 

Held,  1.  (Strong,  J.,  dissenting)  to  be  a  patentable  invention. 

To  be  entitled  to  a  patent  in  Canada,  the  patentee  must  be  the  first 
inventor  in  Canada  or  elsewhere.  A  prior  patent  to  a  person  who  is  not  the 
true  inventor  is  no  defence  against  an  action  by  the  true  inventor  under  a 
patent  issued  to  him  subsequently,  and  does  not  require  to  be  cancelled  or 
repealed  by  teire  faciatj  whether  it  is  vested  in  the  defendant  or  in  a  person 
not  a  party  to  the  suit. 

2.  The  words  in  the  6th  s.  of  the  Patent  Act,  1872,  **  not  being  in  public 
use  or  on  sale  for  more  than  one  year  previous  to  his  application  in  Canada,'* 
are  to  be  read  as  meaning  "  not  being  in  public  use  or  on  sale  in  Canada  for 
more  than  one  year  previous  to  his  application." 

8.  That  the  Minister  of  A^culture,  or  his  Deputy,  has  exclusive  jurisdic- 
tion over  questions  of  forfeiture  under  the  28th  s.  of  the  Patent  Act,  1872,  and 
a  defence  on  the  ground  that  a  patent  has  become  forfeited  for  breach  of  the 
conditions  in  the  said  28th  section  cannot  be  supported  after  a  decision  of  the 
Minister  of  Agriculture  or  his  Deputy  declaring  it  not  void  by  reason  of  such 
breach. 

Per  Henry,  J.,  the  jurisdiction  of  the  commissioner  is  administrative 
rather  than  judicial,  and  he  may  look  at  the  motive  and  effect  of  an  act  of 
importation,  and  a  single  act,  such  as  the  importation  of  a  sample  tending  to 
introduce  the  invention,  is  not  necessarily  a  breach  of  the  spirit  of  the  condi- 
tions of  the  28th  section.  Under  the  7th  and  48th  ss.  of  the  Patent  Act,  1872, 
persons  who  had  acquired  or  used  one  or  more  of  the  patented  articles  before 
the  date  of  the  patent,  or  who  had  commenced  to  manufacture  before  the  date 
of  the  application,  are  not  entitled  .to  a  general  license  to  make  or  use  the 
invention  after  the  issue  of  the  patent. 

As  to  the  form  of  order  in  appeal,  eee  Practice  of  Supreme  Court,  109* 

Smith  T.  Ooldie.— ix.  46. 

2.  Sale  of — Specific  performance  —  Agreement  partly  executed 
and  partly  executory — Construction  of — Misrepresentation 
by  vendor — 32  &  33  V,  c.  11,  s.  17  (Patent  Act)— Consolida- 
tion of  suits. 

On  1st  June,  1877,  C.  P.,  the  owner  of  a  patent  for  an  improved  pump 
which  had  only  about  a  month  to  run,  but  was  renewable  for  two  further 
terms  of  five  years  each,  agreed  to  sell  to  P.  et  al.  his  pump  patent  for  five 
counties,  and  by  deed  of  same  date  he  granted,  sold  and  set  over  to  P.  et  al, 
*'  all  the  right,  title,  interest  which  I  have  in  the  said  invention  as  secured  by 
me  by  said  letters  patent  for,  to  and  in  the  said  limits  of  the  counties,  of," 
etc.  The  habendum  in  the  deed  was  "  to  the  full  end  of  the  term  for  which 
the  letters  patent  are  granted.  The  consideration  was  94,500,  of  which  91,500 
was  paid  down,  and  mortgages  given  on  the  land  on  which  the  business  was 
carried  on,  and  on  the  chattels  for  the  residue.    The  patent  expired  on  the 

CAS.  DIG. — 39 
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19kh  July,  1877,  and  G.  P.  renewed  it  in  his  own  name  for  the  farther  term  of 
five  years,  and  P.  et  dl.  having  made  default  in  June,  1878,  G.  P.  filed  hie  bill 
asking  for  payment  of  the  balance  of  parchase  money,  or  in  default  for  a  sale 
of  the  land.  Almost  at  the  same  time  P.  et  al,  brought  a  suit  against  G.  P. 
to  enforce  specific  performance  of  the  agreement  for  sale  of  the  patent  right 
for  the  full  period  to  which  G.  P.  was  entitled  to  renew  the  same  under  the 
patent  laws. 

Held)  in  the  suit  Peck^  et  al,  v.  PoweU^  reversing  the  judgment  of  the  Gourt 
of  Appeal,  that  under  the  agreement  and  assignment  plaintiffs  were  entitled 
to  the  extension  as  well  as  the  current  term. 

And  in  the  suit  PaweU  v.  Peek^  et  al.,  affirming  the  judgment  of  the  Gourt 
of  Appeal,  that  G.  P.  was  entitled  to  a  decree  for  the  redemption  or  foreclosure 
of  the  mortgaged  premises  with  costs. 

Per  Strong,  J.,  according  to  the  principles  upon  which  a  court  of  equity 
acts  in  carrying  into  execution  by  its  decree  such  contracts  and  agreements 
as  are  properly  the  subject  of  its  jurisdiction,  the  court  will  always  execute 
the  whole  or  such  parts  of  the  agreement  as  remain  executory,  but  if  the 
parties  have  thought  fit,  before  the  institution  of  the  suit,  to  carry  out  any  of 
the  terms  of  the  contract,  such  executed  portions  will  not  be  disturbed. 

Per  Henry  and  Gwynne,  JJ.,  that  the  decrees  in  the  Gourt  of  Ghanoery 
should  be  consolidated  and  the  decree  for  sale  in  default  of  payment  in  the 
suit  of  Powell  V.  Peck,  et  aL  delayed  until  P.  had  assigned  the  renewal  term. 

Peek  T.  Powell.  )       ..   ^^ 
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Powell  Y.  Peek 

3.    Asaignmeni  of  interest — Subaeqibent  infHngement — Want  of 

novelty, 

G.  obtained  a  patent  for  The  Paragon  Black  Leaf  Gheck  Book,  and  in  his 
specification  claimed  as  his  invention,  "  in  a  black  leaf  check  book  of  double 
leaves,  one-half  of  which  are  bound  together,  while  the  other  half  fold  in  as  fiy 
leaves  torn  out :  the  combination  of  the  black  leaf  bound  into  the  book  next 
the  cover  and  provided  with  tape  across  its  ends,  the  said  black  leaf  having 
the  transferring  composition  on  one  of  its  sides  only.'* 

A  half  interest  in  this  patent  was  assigned  to  the  defendant,  with  whom 
G.  was  in  pcurtnership,  and  on  the  dissolution  of  such  partnership  said  half 
interest  was  re-assigned  to  G.,  who  assigned  the  whole  interest  in  the  patent 
to  plaintiffs. 

Prior  to  the  said  diaeohition  the  defendant  obtained  a  patent  for  what 
he  called  **  Butterfield's  Improved  Paragon  Gheck  Book,"  claiming  as  his 
invention  the  following  improvements  on  check  books  previously  in  use :  1st. 
A  kind  of  type ;  3nd.  The  membrane  hinge  for  a  blank  leaf  the  whole  bound 
by  an  elastic  band  to  the  ends  or  sides  of  the  lower  cover ;  and,  8rd.  A  total- 
ling sheet.  And  after  the  dissolution  proceeded  to  manufacture  check  books 
under  his  said  patent.  Plaintiffis  brought  suit  for  an  injunction,  claiming  that 
their  patent  was  infringed  and,  on  the  hearing  before  the  Ghancellor,  he  held 
the  plaintiff's  patent  to  be  void  for  want  of  novelty. 
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On  appeal  to  the  Supreme  Court  of  Canada,  Held,  reversing  the  judgment 
of  the  Court  of  Appeal,  11  Ont.  App.  B.  145,  that  the  patent  of  the  plaintififB 
Udder  which  they  claimed  was  a  valid  patent,  and  as  there  was  no  douht  that 
it  was  infringed  by  the  manufacture  and  sale  of  defendant's  books,  the  judg- 
ment of  the  Chancellor  should  be  restored. 

Grip  Printing  ft  Pnbllshlng  Co.  t.  Batterfleld.— xi.  291. 

4.    Infringement  —  New   invention  —  Combination  —  Want    of 
novelty, 

A  patent  was  obtained  for  a  baker's  oven,  the  patentee  claiming  as  his 
invention  the  following : — 

i.  A  fire  pot,  or  furnace,  placed  within  a  baker's  oven,  below  the  sole 
thereof,  and  provided  with  a  door  situated  above  the  grate. 

2.  A  fire  pot,  or  furnace,  placed  within  a  baker's  oven,  provided  with  a 
door  above  the  level  of  the  sole  of  the  oven,  and  connected  with  the  said  fur- 
nace by  an  inclined  guide. 

8.  In  a  baker's  oven,  a  flue  leading  from  below  the  grate  to  the  main  flue. 

4.  A  baker's  oven  provided  with  a  circular  tilting  grate,  situated  above  the 
sole  of  the  oven,  and  provided  with  a  door. 

6.  In  a  baker's  oven,  a  cinder  grate  placed  beneath  the  fire  grate,  in  com- 
bination with  a  flue  leading  from  below  the  grate  to  the  main  flue. 

And  in  the  specifloations  the  patentee  says : — ^**  What  I  claim  as  my 
invention  is — in  combination  with  a  baker's  oven  a  furnace  set  within  the 
oven,  but  below  the  sole." 

Held,  affirming  the  judgment  of  the  Court  of  Appeal  10  Ont.  App.  E. 

449,  Strong,  J.,  dissenting,  that  the  combination  being  a  mere  aggregation  of 

parts  not  in  them9elves  patentable,  and  producing  no  new  result  due  to  the 

combination  itself,  was  no  invention,  and  consequently  could  not  form  the 

subject  of  a  patent. 

Hunter  y.  Carriok.— xi.  300. 

6.    Combination — Subsequent  patent — Scire  facias — Infringe- 
ment— Damxiges,  measv/re  of 

On  the  4th  July,  1877,  Lasnier,  the  respondent,  obtained  from  the  patent 
office  a  patent  of  invention  for  new  and  useful  improvements  in  candle  making 
apparatus.  In  1879,  C,  who  was  also  engaged  in  the  same  trade,  obtained  a 
patent  for  a  machine  to  make  candles.  L.  claimed  that  C.'s  patent  was  a 
fraudulent  imitation  of  his  patent,  and  prayed  that  C.  be  condemned  to  pay 
him  91d>200  as  being  the  amount  of  profits  alleged  to  have  been  realized  by  C. 
in  making  and  selling  candles  with  his  patented  machine,  and  also  910,000 
exemplary  damages.  C.  contended  his  patent  was  valid  as  a  combination 
patent  of  old  elements ;  that  there  could  be  no  action  for  infringement  of  L.'s 
patent  until  C.'s  patent  was  repealed  by  scire  faciat;  and  also  that  L.'8  patent 
was  not  a  new  invention.  At  the  trial  there  was  evidence  that  there  were 
other  machines  known  and  in  use  for  making  candles,  but  there  was  no  evi- 
dence as  to  the  cost  of  making  candles  with  such  machines,  or  what  would 
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hftve  been  a  fair  royalty  to  pay  L.  for  the  nee  of  his  patent.  And  it  was 
proved  ako  that  L.*b  trade  had  been  increasing.  The  Bnperior  Court  on  the 
evidenoe  foand  that  C.*b  patent  was  a  frandolent  imitation  of  L/s  patent,  and 
granted  an  injanction  and  condemned  G.  to  pay  L.  1600  damages  for  the 
profits  he  had  made  on  selling  candles  made  by  the  patented  maehine.  This 
judgment  was  affirmed  by  the  Court  of  Queen's  Bench  (appeal  side).  On 
appeal  to  the  Supreme  Court  of  Canada  it  was  Held,  affirming  the  judgment 
of  the  courts  below,  Henry,  J.,  dissenting,  that  C.'s  machine  was  a  mere 
colourable  imitation  of  L.'s,  based  upon  the  same  principles,  composed  of  the 
same  elements  and  differing  from  it  only  in  the  arrangement  of  those  elements, 
and  producing  no  results  materially  different ;  therefore  L.'s  patent  had  been 
infringed,  and  there  was  no  necessity  in  order  to  recover  damages  for  infringe- 
ment that  C.'s  patent  should  first  be  set  aside  by  Bcirefaeicu. 

Held,  also,  reversing  the  judgment  of  the  court  below,  that  in  this  case 
the  profits  made  by  the  defendants  was  not  a  proper  measure  of  damages ;  that 
the  evidence  furnished  no  means  of  accurately  estimating  the  damages,  but 
substantial  justice  would  be  done  by  awarding  9100. 

CoUette  T.  Lasnler.— xiu.  568. 

6.  Infringement  of-^Coiled  wire  epringa  in  groups — Substituted 

for  India-rvhheT — Mechanical  equivalent — Want  of  in- 
vention. 

In  a  suit  for  the  infringement  of  a  patent  the  alleged  invention  was  the 
substitution  in  the  manufacture  of  corsets  of  ooiled  wire  springs,  arranged  in 
groups  and  in  continuous  lengths,  for  India-rubber  springs  previously  so  used. 
The  advantage  claimed  by  the  substitution  was  that  the  metal  was  more 
durable,  and  was  free  from  the  inconvenience  arising  from  the  use  of  India- 
rubber  caused  by  the  heat  from  the  wearer's  body. 

Held,  affirming  the  judgment  of  the  Court  of  Appeal  for  Ontario,  Foumier 
and  Henry,  JJ. ,  dissenting,  that  this  was  merely  the  substitution  of  one  well 
known  material,  metal,  for  another  equally  well  known  material.  India-rub- 
ber, to  produce  the  same  result  on  the  same  principle  in  a  more  agreeable  and 
useful  manner,  or  a  mere  m'echanioal  equivalent  for  the  use  of  India-rubber, 
and  it  was,  consequently,  void  of  invention  and  not  the  subject  of  a  patent. 

Ball  Y.  Crompton  Const  Co.— ziii.  469. 

7.  Carriage  tops — Combination  of  elcTnents — Novelty. 

•P.  D.  obtained  a  patent  for  an  improvement  in  the  construction  of  car- 
riages by  the  combination  of  a  folding  sectional  roof,  joined  to  the  carriage 
posts  in  such  a  way  and  by  such  an  arrangement  of  sections  of  the  roof  and  of 
the  carriage  posts  that  the  whole  carriage  top  could  be  made  entirely  in  sec- 
tions of  wood  or  other  rigid  material  with  glass  sashes  all  round,  and  the 
carriage  be  opened  in  the  centre  into  two  principal  parts  and  at  once  converted 
into  an  open  uncovered  carriage.  In  an  action  for  infringement  of  this 
patent. 

Held,  reversing  the  judgment  of  the  Court  of  Queen's  Bench  for  Lower 
Canada  (appeal  side),  and  restoring  the  judgment  of  the  Superior  Courts 
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Bitchie,  C.J.,  and  Owynne,  J.,  dissenting,  that  the  oombination  was  not 
previously  in  use,  and  was  a  patentable  invention. 

Daniereaa  t.  Bellemare.~zyi.  180. 

8,  Covenant  to  obtain  and  assign  patents  for  improvements  in 

crimping  machine — Agreement  to  employ  inventor  as  ser- 
vant— Right  to  a  share  in  the  profits — 'Arbitrary  right  of 
dismissal — Exercise  of — Non-forfeiture  of  right  to  profits. — 

See  MA8TEK  AND  SERVANT,  2. 

9:    Manufacture  of  patented  articles — ^Agreement  for — Substitu* 
tion  of  new  agreement— Evidence. 

See  AGREEMENT,  22. 

Payment — ^Into  bank  to  credit  of  succession. 

See  BANKS  AND  BANKING,  4. 

2.    Consignment  of  goods  subject  to. 

See  SALE  OF  GOODS,  7. 

9.  Effect  of. 

See  CONTRACT,  6. 

4    By  co-obligor. 

See  MORTGAGE,  2. 

5.    Appropriation  of — Interest 

By  a  decree  of  the  Coort  of  Chancery  it  was  directed  that  an  aooonnt 
Bhonld  be  taken  of  all  dealings  between  St.  J.,  the  plaintiff,  and  R.,  the  defen- 
dant. The  master  fonnd  that  9458.20  was  due  to  the  defendant  by  the  plaintiff. 
The  master  disallowed  to  the  plaintiff  the  amount  of  a  note  for  $510,  and 
interest  thereon  as  barred  by  the  Statute  of  Limitations;  and  reduced  the 
interest  on  a  sum  of  98,000  advanced  from  twenty-four  per  cent,  to  six  per  cent, 
after  judgment  had  been  recovered.  The  note  of  9510  was  dated  18th  Novem- 
ber, 1881,  and  was  payable  with  interest  at  the  rate  of  910  per  week  from  the 
28rd  November,  1861.  On  the  6th  March,  1867,  the  defendant,  who  had  been 
sued  by  the  plaintiff  for  certain  other  claims,  entered  into  an  agreement  with 
him  in  order  to  relieve  him  from  the  pressure  of  execution  debts,  paid  him 
92,000  on  amount  of  the  indebtedness,  and  got  time  for  the  balance.  The 
plaintiff  made  no  demand  at  the  time  to  be  paid  this  note,  and  did  not  instruct 
his  attorney  who  acted  for  him  to  seek  payment  of  it  until  1870. 

Held,  that  the  evidence  showed  an  appropriation  by  respondent  of  the 

92,000  on  account  of  the  debts  for  which  he  was  being  pressed,  and  as  the  note 

for  9510  was  not  included  in  such  debts,  the  master  was  right  in  treating  it  as 

barred  by  the  Statute  of  Limitations. 

8t  John  T.  Bykert.— X.  278. 
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6.  Delegation  of  in  hypothec. 

See  HTPOTHEG. 

7.  Into  court — Plea  of — Effect 

See  BAL£  OF  GOODS.  12. 

8.  Fraudulent  and  simulated  hypothec — Given  in  payment  of 

goods— Right  to  sue  for  price. 

See  BALE  OF  GOODS,  14. 

9.  Of  money  into  court  by  defendant — Withdrawal  of  by  plaintiff 

and  right  to  retain  though  action  subsequently  dismissed 

See  PLEADING,  18. 

10.  Appropriation  of  payments — Statements  of  account  rendered — 

Effect  of 

TowardB  the  end  of  1884,  one  Doncan  Jaokeon,  a  dry  f{oodB  merchant  in 
Winnipeg,  hecame  emharraeeed  and  was  nnahle  to  pay  nis  liabilities  as  they 
matnred.  Jackson's  principal  creditors  were  the  appeUants,  (Green  A  Ca), 
whose  claim  was  abont  92000,  and  Carsoaden  A  Peck  whose  claim  amounted 
to  over  91500. 

Each  creditor  feared  the  other  would  get  priority.  Proposals  were  made 
with  a  view  of  effecting  an  atrangement,  bat  before  any  settlement  was  effected 
each  of  these  creditors  issued  writs  against  Jackson.  While  the  suits  were 
pending  Carsoaden  A  Peck  offered  to  take  60  cents  on  the  doUar  for  their  claim 
or  give  the  same  for  the  claim  of  Green  A  Co.  The  appellants  agreed  to  take 
the  60  cents  on  the  dollar,  but  both  suits  went  to  judgment.  Carsoaden  A  Peck 
signed  judgment  against  Jackson  on  the  22nd  January,  1885,  for  91,252.44, 
and  the  appellants  signed  judgment  against  him  on  the  27th  February,  1885, 
for  92,112.67.  The  appellants  were  paid  for  their  claim  by  Carsoaden  A  Peck 
endorsing  Jackson's  note  for  91,164.67,  dated  February  21st,  1885,  which  note 
was  paid  by  Carsoaden  A  Peck  on  maturity  and  the  appellant's  judgment 
was  duly  assigned  by  them  by  indenture  dated  2nd  April,  1885,  at  Jackson's 
request.  And  Carscaden  A  Peck  held  that  judgment  as  security  for  the 
amount  of  the  note  which  they  had  endorsed  and  which  they  were  obliged  to 

pay- 
After   this   arrangement   Carscaden    and   Peck   continued   to   famish 
Jackson  with  goods.    Jackson  paid  moneys  thereafter  from  time  to  time,  but 
never  at  any  time  did  he  pay  his  new  account  in  full. 

In  January,  1887,  Jackson  owed  Carscaden  and  Peck,  on  all  accounts 
about  98,000,  and  they  then  sued  him  and  recovered  a  judgment  against  him 
for  9j),062.07  which  with  the  amounts  of  the  two  judgments  aforesaid  and 
with  some  unmatured  notes  of  Jackson's  made  up  the  total  amount. 

On  the  10th  January,  1887,  a  writ  of  fieri  faciae  against  the  goods  of 
Jackson  was  issued  on  the  first  named  judgment  recovered  by  Carsoaden  and 
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Peck  against  Jaokaon,  for  91f252.42  and  plaoed  in  the  Sheriff's  hands  on  the 
same  date. 

A  writ  of  fieri  faeias  against  the  goods  of  Jackson  was  also  issaed  on  the 
judgment  reooyered  by  the  appellants  against  Jackson,  for  92,113.67,  on  the 
said  10th  day  of  January,  1887,  and  on  the  same  date,  plaoed  in.  the  SherifTs 
hands,  but  only  91t357.84  and  interest  was  claimed  thereon,  being  the  amonnt 
aotnally  paid  by  Carscaden  and  Peck  to  the  appellants  for  their  daim. 

On  the  7th  February,'  1887,  a  writ  of  fieri  fdeiae  against  the  goods  of 
Jackson  was  issued  on  the  second  named  judgment  recovered  by  Carscaden 
and  Peck,  for  98.062.07  and  placed  in  the  BherifTs  hands  on  the  same  date. 

Subsequently  the  respondents  each  recovered  a  judgment  against  Jackson 
and  placed  a  writ  of  fieri  faeiae  against  the  goods  of  Jackson  in  the  hands  of 
the  said  sheriff. 

On  the  7th  February,  1888,  the  sheriff  seised  the  goods  and  stock  in  trade 
of  Jackson  and  on  the  17th  day  of  the  same  month  sold  the  same  to  Carscaden 
A  Peck,  at  78  cents  on  the  dollar  of  the  invoice  price,  the  total  purchase 
money  amounting  to  96,101.16. 

Immediately  after  the  said  sale  the  sheriff  received  notice  from  the 
respondents  claiming  that  the  two  first  above  mentioned  executions  were  paid 
and  satisfied  as  against  the  respondents,  thereupon  he  paid  to  Carscadden  A 
Peck  the  amount  of  the  third  above  meniioned  execution  namely  98,062.07,  and 
retaining  the  balance  in  his  hands  he  took  interpleader  proceedings,  and  there- 
upon an  issue  was  directed  to  try  the  validity  of  the  appellant*s  execution, 
Carscaden  &  Peck  being  the  real  plaintiffs. 

Carscaden  &  Peck,  in  the  course  of  their  dealings  with  Jackson,  rendered 
to  Jackson  in  all  four  statements  of  account,  which  are  summarized  as 
follows : — 

1.  Bendered  Got.  22rd,  1885. 

This  statement  is  divided  into  "Old  Acct."  and  " New  Aoot.*' 

**  Old  Acct."  extends  from  Sept.  22nd,  1884,  to  Feb.  27th,  1885. 

Debits 92,952  76 

Credits     1,694  60 

Balance   91,358  25 

J.  Green  A  Co.,  note    91,164  67 

Interest  on  same   98  95     1,258  63 

Total    92,616  87 

**  New  Acct."  extends  from  April  18th,  1885,  to  Oct.  2Srd,  1885 

Debits ] 92,587  55 

Credits 1,704  90 

Balance 9882  65 
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2.  Bendered  Oct.  3lBt,  1886«  and  marked  **  New  Aoct." 

To  amt.  aoot.  rendered 98S2  65 

(goods) 14,506  77 


•15,889  42 
Cndito    9,740  58 

Balance   $5,598  84 

8.  Bendered  Ootober  28rd,  1886. 

Thie  aooonnt  ie  set  out  Terbatim. 
1885. 

Oct.  28,  to  amoont  old  account #2,616  87 

1886. 

Feb.  24,  Cash  note.  Green  <fr  Co 88  22 

"              "                  ••          41  19 


•2,746  28 
By  amoont  overcharge  on  interest.. .  78 


To  amount  old  account 02,745  50 

To  amount  new  aoot.,  as  per  detailed 

statement 5,598  84 

18,844  34 

4.  Bendered  December  81st,  1886. 

To  amount  account  rendered 98,844  84 

To  debits  (goods) 2,421  67 

810,776  01 
Credits 2,992  17 

Balance 87,788  84 

The  various  accounts  are  all  blended  into  one  account  in  No.  3,  and  the 
balance  is  then  carried  forward  into  one  continuous  account  in  No.  4,  and  all 
payments  credited  generally.  These  payments  are  more  than  sufficient  to 
pay  the  old  account,  including  the  Green  notes. 

The  issue  was  tried  before  Taylor,  C.  J.,  who  gave  judgment  for  respon- 
dents holding  that  whatever  the  original  arrangement  was  for  paying  off  the 
Greens,  Carscaden  A  Peck,  by  the  statements  rendered  and  the  receipts  they 
gave,  had  so  appropriated  the  payments  made  by  Jackson,  that  the  old  account 
was  paid  off.  This  judgment  was  affirmed  by  the  full  court  of  Queen's 
Bench,  Killam,  J.,  delivering  the  judgment  of  the  court.  That  learned  judge 
JEeld,  that  the  verdict  entered  by  the  Chief  Justice  must  be  sustained  upon  the 
ground  that  the  account  rendered  in  December,  1886,  showed  a  blending  of  all 
the  accounts  and  an  application  of  payments  upon  them  generally,  from  which 
an  appropriation  to  the  earlier  items  of  the  account  must  be  inferred. 


617 

Payment — Continued. 

A  view  supported  by  the  authorities  oited  and  principally  by  Simp$on  v. 
Cookf  1  Bing.  461 ;  Hooper  v,  Keay^  1  Q.  B.  D.  178 ;  City  Discount  Co.  v.  McLean, 
L.  R.  9  C.  P.  693 ;  Clayton's  case,  1  Mer.  &dO ;  re  Sherry,  25  Ch.  D.  698,  702 ; 
re  Brown,  2  Or.  118;  Bodenhamy.  PurchcUy  2  B.  <fe  A.  39;  Merriman  v.  Ward^ 
lJ.<fe  H.  871;  Cron^Um  v.  Pratt,  105  Mass.  255;  Btichanan  ▼.  Kerby,  5  Or.  837 ; 
Bank  of  Scotland  v.  Christie,  8  CI.  &  Fin.  228  ;  Simpson  v.  Ingham,  2  B.  &  C.  65. 

That  although  it  is  shewn  by  the  cases  of  City  Discount  Co.  v.  McLean, 
L.  R.  9  C.  P.  692 ;  Henniker  v.  Wigg,  4  Q.  B.  792 ;  WiUon  v.  Hirst,  I  Nev.  A  M. 
746,  and  Crompton  v.  Pratt,  105  Mass.  255,  that  this  is  not  an  absolute  rule,  but 
that  the  presumption  arising  from  such  a  treatment  of  accounts  is  one  which 
may  be  rebutted. 

He  could  not  find  in  the  present  case  any  sufficient  evidence  to  rebut  the 
presumption,  and  that  the  plaintiffs  could  take  advantage  of  the  satisfaction  of 
the  old  judgment  by  payment,  without  the  writ  of  fieri  facias  being  first  set 
aside. 

On  appeal  to  the  Supreme  Court  of  Canada  it  was  Held,  that  the  appeal 
should  be  dismissed,  Qvrynne  and  Patterson,  JJ.,  dissenting,  on  the  ground 
that  in  their  view  of  the  evidence  it  was  agreed  that  all  payments  made  by 
Jackson  after  the  opening  of  the  new  account  in  April,  1885.  should  be  applied 
to  the  new  purchases  until  fully  paid  for,  which  agreement  was  continued  to 
be  acted  upon  until  the  closing  of  the  account,  and  therefore  the  case  did  not 
come  within  the  rule  in  Clayton's  case,  but  rather  within  the  exception  to  the 
rule  as  laid  down  in  City  Discount  Co.  v.  McLean,  L.  R.  9.  C.  P.  693,  and 
Heinniker  v.  Wigg,  4  Q.  B.  791. 

Present :  Strong,  Fournier,  Tasohereau,  Owynne  and  Patterson,  JJ. 

Green  t.  Clark.— 30th  April,  1889. 

Penalties — Jurisdiction  of  Court  of  Vice- Admiralty  to  enforce. 

See  PARLIAMENT  OF  CANADA,  18. 

2.  Appropriation  of,  for  contravention  of  Canada  Temperance 

Act,  1878. 

See  CANADA  TEMPERANCE  ACT,  1878,  5. 

3.  Action  for,  for  bribery — R.  S.  Q.  Art  429 — ^Disqualification — 

Collateral  matter— No  appeal  to  Supreme  Court — Future 
rights— S;  &  E.  C.  Act,  R  S.  C.  c.  135,  s.  29  (6). 

See  JURISDICTION,  64. 

4t    Non-completion    of    Government    contract  —  Certificate    of 
engineer — Condition  precedent. 

See  CONTRACT.  27. 
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5.  Penalty  for  non-payment  of  taxes — Additional  rate — B.  N.  A. 
Act,  88.  91  &  92 — Interest — Municipal  Act,  Manitoba — 
49  V.  c.  52,  8.  626  (Man.)— 50  V.  c.  10,  s.  43  (Man.) 

See  LEGISLATURE,  JN). 

Petition  of  Riffht. — Intercolonicd  railway  contract — 31  V,  c.  13, 
8, 18 — Certificate  of  chief  engineer — Condition  precedent  to 
recovery  of  money  for  extra  work — Petition  of  right  will 
not  lie  against  the  Crown  for  tort,  or  for  tfie  fravdvlent 
nxiscoTiduct  of  its  servants  —  Forfeiture  and  penalty  — 
Liquidated  damages. 

On  the  25th  Mfty,  1870,  J.  and  B..  oontracton,  entered  into  »  oonttAct  with 
the  Intercolonial  Railway  Commissionert,  authorised  by  81  Y.  o.  18,  to 
constmct  and  complete  section  No.  7  of  the  said  Intercolonial  railway  for  the 
Dominion  of  Canada,  for  a  bulk  sum  of  9567.750.  During  the  progress  of  the 
work,  changes  of  various  kinds  were  made.  The  works  were  sufficiently  com- 
pleted to' admit  of  rails  being  laid,  and  the  line  opened  for  traffic  on  the  11th 
November,  1870.  The  total  amount  paid  on  the  10th  February,  1878,  was 
$657,750,  the  amount  of  the  contract.  The  contractors  thereupon  presented  a 
claim  to  the  commissioners  amounting  to  1116,468.88  for  extra  work,  Ac, 
beyond  what  was  included  in  their  contract.  The  commissioners,  after 
obtaining  a  report  from  the  Chief  Engineer,  recommended  that  an  additional 
sum  of  981,091.85  (less  a  sum  of  98,800  for  timber  bridging  not  executed,  and 
910,854.24  for  under  drain  taken  ofif  contractors  hands)  be  paid  to  the  con- 
tractors upon  receiving  a  full  discharge  of  all  claims  of  every  kind  or  descrip- 
tion under  the  contract.  The  balance  was  tendered  to  suppliants  and 
refused. 

The  contractors  thereupon,  by  petition  of  right,  claimed  9124,668.88  as 
due  from  the  Crown  to  them  for  extra  work  done  by  them  outside  of  and 
beyond  the  written  contract,  alleging  that  by  orders  of  the  Chief  Engineer 
additional  work  and  alterations  were  required,  but  these  orders  were  carried 
out  only  on  the  understanding  that  such  additional  work  and  alterations 
should  be  paid  for  extra ;  and  alleging  further,  that  they  were  put  to  large 
expense  and  compelled  to  do  much  extra  work  which  they  were  entitled  to  be 
paid  for,  in  consequence  of  misrepresentations  in  plans  and  bills  of  works 
exhibited  at  the  time  of  letting. 

On  the  profile  plan  it  was  stated  that  the  best  information  in  possession 
of  the  Chief  Engineer  respecting  the  probable  quantities  of  the  several  kinds 
of  work  would  be  found  in  the  schedules  accompanying  the  plan,  *'  but  con- 
tractors must  understand  that  these  quantities  are  not  guaranteed ;"  and  in 
the  bill  of  works,  which  purported  to  be  an  abstract  of  all  information  in 
possession  of  the  commissioners  and  Chief  Engineer  with  regard  to  the 
quantities,  it  was  stated,  "  the  quantities  herein  given  as  ascertained  from  the 
best  data  obtained  are,  as  far  as  known,  approximately  accurate,  but  at  the 
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same  time  they  are  not  warranted  as  aoonrate,  and  no  claim  of  any  kind  will 
be  allowed,  thoagh  they  may  prove  to  be  inaconrate.*' 

The  contract  provided  inter  alia,  that  it  ahoald  be  distinctly  understood, 
intended  and  agreed  that  the  said  price  or  consideration  of  t^557,750  shonld  be 
the  price  of,  and  be  held  to  be  fall  compensation  for  all  works  embraced  in,  or 
contemplated  by  the  said  contract,  or  which  might  be  required  in  virtae  of 
any  of  its  provisions,  or  by  law,  and  that  the  contractors  should  not,  upon  any 
pretext  whatever,  be  entitled,  by  reason  of  any  change,  alteration  or  addition 
made  in  or  to  such  works,  or  in  the  said  plans  and  specification,  or  by  reason 
of  the  exercise  of  any  of  the  powers  vested  in  the  Oovernor  in  Council  by  the 
said  Act,  intituled,  "  An  Act  respecting  the  construction  of  the  Intercolonial 
Bail  way,"  or  in  the  Commissioners  or  Engineer,  by  the  said  contract  or  by 
law,  to  claim  or  demand  any  further  or  additional  sum  for  extra  work,  or  as 
damages  or  otherwise,  the  contractors  thereby  expressly  waiving  and  abandon- 
ing all  and  any  such  claim  or  pretension,  to  all  intents  and  purposes  whatso- 
ever, except  as  provided  in  the  fourth  section  of  the  said  contract,  relating  to 
alterations  in  the  grade  or  line  of  location  ;  and  that  the  said  contract  and  the 
said  specification  should  be  in  all  respects  subject  to  the  provisions  of  the  Act 
first  cited  in  the  said  contract,  intituled,  "  An  Act  respecting  the  construction 
of  the  Intercolonial  Railway,**  81  V.  c.  18,  and  also,  in  so  far  as  they  might  be 
applicable,  to  the  provisions  of  "  The  Railway  Act  of  1868.'* 

The  19th  s.  of  82  V.  c.  18.  enacts  '*  that  no  money  shall  be  paid  to  any 
contractor  until  the  Chief  Engineer  shall  have  certified  that  the  work,  for  or 
on  account  of  which  the  same  shall  be  claimed,  has  been  duly  executed,  nor 
until  such  certificate  shall  have  been  approved  of  by  the  Commissioners.  No 
certificate  was  given  by  the  Chief  Engineer  of  the  execution  of  the  work. 

Held,  by  the  Exchequer  Court  of  Canada,  Ritchie,  J. ,  that  the  contract 
requiring  that  any  work  done  on  the  road  must  be  certified  to  by  the  Chief 
Engineer,  until  he  so  certified  and  such  certificate  was  approved  of  by  the 
Commissioners,  the  contractors  were  not  entitled  to  be  paid  anything.  That 
if  the  work  in  question  was  extra  work,  the  contractors  had  by  the  contract 
waived  all  claim  for  payment  for  any  such  work.  If  such  extra  work  was  of 
a  character  so  peculiar  and  unexpected  as  to  be  considered  dehorn  the  con- 
tract, then  there  was  no  such  contract  with  the  Commissioners  as  would  give 
the  contractors  any  legal  claim  against  .the  Crown ;  the  Commissioners  alone 
being  able  to  bind  the  Crown,  and  they  only  as  authorized  by  statute.  That 
there  was  no  guarantee,  express  or  implied,  as  to  the  quantities,  nor  any  mis- 
representations respecting  them.  But  even  if  there  had  been,  a  petition  of 
right  will  not  lie  against  the  Crown  for  tort,  or  for  a  claim  based  on  an  alleged 
fraud,  imputing  to  the  Crown  fraudulent  misconduct  of  its  servants. 

In  the  contract  it  was  also  provided  that  if  the  contractors  failed  to  per- 
form the  works  within  the  time  agreed  upon  in  and  by  the  said  contract,  to 
wit,  1st  July,  1871,  the  contractors  would  forfeit  all  money  then  due  and 
owing  to  them  under  the  terms  of  the  contract,  and  also  the  further  sum  of 
92,000  per  week  for  all  the  time  during  which  said  works  remained  incom- 
plete after  the  said  Ist  July,  1871,  by  way  of  liquidated  damages  for  such 
default.    The  contract  was  not  completed  till  the  end  of  August,  1872. 
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Held,  that  if  the  Crown  insieted  on  reqairins  a  decree  for  the  penalties, 
time  being  declared  the  eeeenoe  of  the  contract,  the  damages  attached,  and  the 
Grown  was  entitled  to  a  snm  of  t^2,000  per  week  from  the  let  July,  1871,  till  the 
end  of  Angnet,  1872,  for  liquidated  damages. 

The  Crown  subsequently  waiving  the  forfeitnre,  jadgment  was  rendered 
in  favour  of  the  suppliants  for  the  sum  of  t^ll,486.1i,  being  the  amount  tendered 
by  the  respondent,  lees  the  costs  of  the  Crown  in  the  case  to  be  taxed  and 
deducted  from  the  said  amount. 

Jones  T.  The  Queen,  in  the  Bzehequer.— vii.  670. 

2.    Contract — Claira  for  extra  work — Certificate  of  Engineer — 
Condition  precedent — 31  V.  c,  12  (D.), 

The  suppliant  engaged  by  contract  under  seal)  dated  4th  December,  1872. 
with  the  Minister  of  Public  Works,  to  construct,  finish  and  complete,  for  a 
lump  sum  of  t^78,000,  a  deep  sea  wharf  at  the  Bichmond  station  at  Halifax 
N.S.,  agreeably  to  the  plans  in  the  engineer's  office  and  specifications,  and 
with  such  directions  as  would  be  given  by  the  engineer  in  charge  during  the 
progress  of  the  work.  By  the  7th  clause  of  the  contract  no  extra  work  could 
be  performed,  unless  "  ordered  in  writing  by  the  engineer  in  charge  before  the 
execution  of  the  work.'*  By  letter,  dated  116th  August,  1878,  the  Minister  of 
Public  Works  authorized  the  suppliant  to  make  an  addition  to  the  wharf,  by 
the  erection  of  a  superstructure  to  be  used  as  a  coal  floor,  for  the  additional 
snm  of  918,400.  Further  extra  work,  which  amounted  to  92,781,  was  per- 
formed under  another  letter  from  the  Public  Works  Department.  The  work 
was  completed,  and  on  the  final  certificate  of  the  Government's  engineer  in 
charge  of  the  works,  the  sum  of  99,681,  as  the  balance  due,  was  paid  to  the 
suppliant,  who  gave  the  following  receipt,  dated  80th  April,  1876 : — **  Received 
from  the  Intercolonial  Railway,  in  full,  for  all  amounts  against  the  govern- 
ment for  works  under  contract,  as  follows:  'Richmond  deep  water  wharf, 
works  for  storage  of  coals,  works  for  bracing  wharf,  rebuilding  two  stone  cribs 
the  sum  of  99.681.' "  The  suppliant  sued  for  extra  work,  which  he  alleged 
was  not  covered  by  the  payment  made  on  the  80th  April,  1876,  and  also  for 
damages  caused  to  him  by  deficiency  in  and  irregularity  of  payments.  The 
petition  was  dismissed  with  costs ;  and  a  rule  niH  for  a  new  trial  was  subse- 
quently moved  for  and  discharged. 

Held,  affirming  judgment  of  the  court  below,  that  all  work  performed  by 
the  suppliant  for  the  government  was  either  contract  work  within  the  plans 
or  specifications,  or  extra  work  within  the  meaning  of  the  7th  clause  of  the 
contract,  and  that  he  was  paid  in  full  the  contract  price,  and  also  the  price  of 
all  extra  work  for  which  he  could  produce  written  authority,  and  that  the 
written  authority  of  the  engineer  and  the  estimate  of  the  value  of  the  work  are 
conditions  precedent  to  the  right  of  the  suppliant  to  recover  payment  for  any 
other  extra  work.    Henry,  J.,  dissenting. 

Per  Ritchie,  C.J„  that  neither  the  engineer,  nor  the  clerk  of  the  works, 
nor  any  subordinate  officer  in  charge  of  any  of  the  works  of  the  Dominion  of 
Canada,  has  any  power  or  authority,  express  or  implied,  under  the  law  to  bind 
the  Crown  to  any  contract  or  expenditure  not  specially  authorized  by  the 
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express  terms  of  the  contraot  daly  entered  into  between  the  Grown  and  the 
contractor  according  to  law,  and  then  only  in  the  specific  manner  provided  for 
by  the  express  terms  of  the  contract. 

O'Brien  t.  The  Queen.— iv.  529. 

3.  Prescription — 9  V.  c,  37 — Right  of  the  Crovm  to  plead  pre- 
scription— 10  years*  prescription — Oood  faith — Transla- 
tory  title  ^Judgment  of  confimiation  —  Titre  precaire — 
Inscription  en  favxc — Improvements,  claim  for,  by  inci- 
dental d^mandr—Arts.  2211,  2251,  2206,  C,  C.  Z.  G.—AH. 

473,  a  G.  P.  L.  a 

N.  C,  the  snppliant,  by  his  petition  of  right,  claimed,  as  representing  the 
heirs  of  P.  W.,  jr.,  pertain  parcels  of  land  originally  granted  by  letters  patent 
from  the  Crown,  dated  5th  January,  1806,  to  P.  W.,  sr.,  together  with  a  sum  of 
8200,000  for  the  rents,  issues  and  profits  derived  therefrom  by  the  government 
since  the  illegal  detention  thereof.  As  to  the  merits  the  defendant  pleaded : 
1.  By  peremptory  exception,  setting  up  title  and  possession  in  Her  Majesty 
under  divers  deeds  of  sale  and  documents ;  2.  Prescription  by  80,  20  and  10 
years.  An  exception  was  also  filed,  setting  up  that*  these  transfers  to  peti- 
tioners by  the  heirs  of  P.  W..  jr.,  were  made  without  valid  consideration,  and 
that  the  rights  alleged  to  have  been  acquired  were  disputable,  droiU  litigeux. 
The  general  issue  and  a  supplementary  plea  claiming  value  of  improvements 
were  also  fyled.  To  the  first  of  these  exceptions  the  petitioners  answered  that 
the  parties  to  the  deeds  of  sale  relied  upon  had  no  right  of  property  in  fche  land 
sold,  and  denied  the  legality  and  validity  of  the  other  documents  relied  upon, 
and  inscribed  en  faux  against  a  judgment  of  ratification  of  title  to  a  part  of  the 
property  rendered  by  the  Superior  Court  for  the  district  of  Aylmer,  P.Q.  To 
the  exception  of  prescription  the  petitioner  answered,  denying  the  allegations 
thereof,  and  more  particularly  the  good  faith  of  the  defendant.  To  the  sup- 
plementary plea,  the  petitioner  alleged  bad  faith  on  the  part  of  the  defendant. 
There  were  also  general  answers  to  all  the  pleas.  On  the  issues  thus  raised, 
the  parties  went  to  proof  by  an  enquHe  had  before  a  commissioner  under  the 
authority  of  the  court,  granted  on  motion,  in  accordance  with  the  law  of  the 
province  of  Quebec.  The  case  was  argued  in  the  Exchequer  Court  before 
J.  T.  Taschereau,  J.,  and  he  dismissed  the  suppliant's  petition  of  right  with 
costs.    Whereupon  the  suppliant  appealed  to  the  Supreme  Court  of  Canada. 

Held,  Foumier  and  Henry,  JJ.,  dissenting. — 1.  That  before  the  Code,  and 
also  under  the  Code  (Art.  2211),  the  Crown  had  under  the  laws  in  force  in.  the 
Province  of  Quebec,  the  right  to  invoke  prescription  against  a  subject,  whitsh 
the  latter  could  have  interrupted  by  petition  of  right. 

2.  That  in  this  case  the  Crown  had  purchased  in  good  faith  with  trans- 
latory  titles,  and  had  by  ten  years  peaceable,  open  and  uninterrupted  posses- 
sion, acquired  an  unimpeachable  title. 

3.  That  in  relation  to  the  Inscription  en  faux,  the  Art.  473  of  the  Code  of 
Procedure  is  not  so  imperative  as  to  render  the  judgment  attacked  an  absolute 
nullity,  it  being  registered  in  the  register  of  the  court. 
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4.  That  the  petitioner  was  bonnd  to  have  prodnced  the  minute,  or  draft  of 
judgment  attaoked,  bat  having  only  prodaoed  a  certified  copy  of  the  judgment, 
the  inecription  against  the  judgment  falls  to  the  ground. 

5.  That  even  if  8.  0.*8  title  was  titre  prieairet  the  heirs  by  their  own  acts 
ceded  and  abandoned  to  L.  all  their  rights  and  pretensions  to  the  land  in  dis- 
pute, and  that  the  petitioner  C.  was  bound  by  their  acts. 

Held,  also,  that  the  imperuei  claimed  by  the  incidental  demand  of  the 
Grown  were  payable  by  the  petitioner,  even  if  he  had  succeeded  in  his  action. 

Ghevrier  t.  The  QneeiL—iv.  1. 

4.  Fisheries,  regulation  and  protection  of — Fisheries  Act,  31  F. 
c.  GO  (D.)— British  North  America  Act,  1867,  ss,  91,  92  & 
109 — License  to  fish  in  that  part  of  the  Miramichi  River 
above  Price's  Bend — Rights  of  riparian  proprietors  xn 
granted  and  ungranted  lands — Right  of  passage  and  i-ight 
of  fishing. 

On  January  1st,  1874,  the  Minister  of  Marine  and  Fisheries  of  Canada, 
purporting  to  act  under  the  powers  conferred  upon  him  by  s.  2,  o.  60,  31  V., 
executed  on  behalf  of  Her  Majesty  to  the  suppliant  an  instrument  called  a 
lease  of  fishery,  whereby  Her  Majesty  purported  to  lease  to  the  suppliant  for 
nine  years  a  certain  portion  of  the  South-west  Miramichi  River  in  New 
Brunswick,  for  the  purpose  of  fly-fishing  for  salmon  therein,  the  locus  in  quo 
being  thus  described  in  the  special  case  agreed  to  by  the  parties  : — "  Price^s 
Bend  is  about  40  or  45  miles  above  the  ebb  and  flow  of  the  tide.  The  stream 
for  the  greater  part  from  this  point  upward  is  navigable  for  canoes,  small 
boats,  flat-bottomed  scows,  logs  and  timber.  Logs  are  usually  driven  down 
the  river  in  high  water  in  the  spring  and  fall.  The  stream  is  rapid.  During 
summer  it  is  in  some  places  on  the  bars  very  shallow." 

Certain  persons  who  had  received  conveyances  of  a  portion  of  the  river, 
and  who,  under  such  conveyances,  claimed  the  exclusive  right  of  fishing  in 
such  portion,  interrupted  the  suppliant  in  the  enjoyment  of  his  fishing  under 
the  lease  granted  to  him,  and  put  him  to  certain  expenses  in  endeavoring  to 
assert  and  defend  his  claim  to  the  ownership  of  the  fishing  of  that  portion  of 
the  river  included  in  his  lease. 

The  Supreme  Court  of  New  Brunswick  having  decided  adversely  to  his 
exclusive  right  to  fish  in  virtue  of  said  lease,  the  suppliant  presented  a  petition 
.  of  right,  and  claimed  compensation  from  her  Majesty  for  the  loss  of  his  fishing 
privileges  and  for  the  expenses  he  had  incurred. 

By  special  case  certain  questions  were  submitted  for  the  decision  of  the 
court,  and  the  Exchequer  Court,  Held,  inter  alia,  that  an  exclusive  right  of 
fishing  existed  in  the  parties  who  had  received  the  conveyances,  and  that  the 
Minister  of  Marine  and  Fisheries  consequently  had  no  power  to  grant  a  lease 
or  license  under  s.  2  of  the  Fisheries  Act  of  the  portion  of  the  river  in  question, 
and  in  answer  to  the  8th  question,  viz :  *'  Where  the  lands  (above  tide  water) 
through  which  the  said  river  passes  are  ungranted  by  the  Crown  could  the 
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Minister  of  Marine  and  Fisheries  lawfully  issne  a  lease  of  that  portion  of  the 
river  ?**  Held,  that  the  Minister  could  not  lawfully  issue  a  lease  of  the  bed  of 
the  river,  but  that  he  could  lawfully  issue  a  license  to  fish  as  a  franchise  apart 
from  the  ownership  of  the  soil  in  that  portion  of  the  river. 

The  appellant  thereupon  appealed  to  the  Supreme  Court  of  Canada  on 
the  main  question ;  whether  or  not  an  exclusive  right  of  fishing  did  so  exist. 

Held,  affirming  the  judgment  of  the  Exchequer  Court  Ist,  that  the  general 
power  of  regulating  and  protecting  the  fisheries  under  the  British  North 
America  Act,  1867,  s.  91,  is  in  the  Parliament  of  Canada,  but  that  the  license 
granted  by  the  Minister  of  Marine  and  Fisheries  of  the  loetu  in  quo  was  void, 
because  said  Act  only  authorizes  the  granting  of  leases  "  where  the  exclusive 
right  of  fishing  does  not  already  exist  by  law,"  and  in  this  case  the  exclusive 
right  of  fishing  belonged  to  the  owners  of  the  land  through  which  that  portion 
of  the  Miramichi  Kiver  flows. 

2.  That  although  the  public  may  have  in  a  river,  such  as  the  one  in  ques- 
tion, an  easement  or  right  to  float  rafts  or  logs  down,  and  a  right  of  passage  up 
and  down,  wherever  the  water  is  sufficiently  high  to  be  so  used,  such  right  is 
not  inconsistent  with  an  exclusive  right  of  fishing  or  with  the  right  of  the 
owners  of  property  opposite  their  respective  lands  ad  medium  filum  aqua. 

3.  That  the  rights  of  fishing  in  a  river,  such  as  is  that  part  of  the  Mira- 
michi from  Price's  Bend  to  its  source,  are  an  incident  to  the  grant  of  the  land 
through  which  such  river  flows,  and  where  such  grants  have  been  made,  there 
is  no  authority  given  by  the  B.  N.  A.  Act,  1867.  to  grant  a  right  to  fish,  and 
the  Dominion  Parliament  has  no  right  to  give  such  authority. 

4.  Per  Ritchie,  C.J.,  and  Strong,  Foumier  and  Henry,  JJ.,  reversing  the 
judgment  of  the  Exchequer  Court  on  the  8th  question  submitted,  that  the 
ungranted  lands  in  the  Province  of  New  Brunswick  being  in  the  Crown  for  the 
benefit  of  the  people  of  New  Brunswick,  the  exclusive  right  to  fish  follows  as 
an  incident,  and  is  in  the  Crown  as  trustee  for  the  benefit  of  the  people  of  the 
province,  and  therefore  a  license  by  the  Minister  of  Marine  and  Fisheries  to 
fiaih  in  streams  running  through  provincial  property  would  be  illegal. 

The  Queen  y*  Robertson.— vi.  52. 

5.    Counsel  fees,  action  for — Retainer  for  services  before  Fishery 
Com/mission — Jurisdiction, 

The  suppliant,  an  advocate  of  the  Province  of  Quebec,  and  one  of  Her 
Majesty's  counsel,  was  retained  by  the  Government  of  Canada  as  one  of  the 
counsel  for  Great  Britain  before  the  Fishery  Conunission  which  sat  at  Halifax 
pursuant  to  the  Treaty  of  Washington.  There  was  contradictory  evidence  as 
to  the  terms  of  the  retainer,  but  the  learned  judge  in  the  Exchequer  Court 
found  "  that  each  of  the  counsel  engaged  was  to  receive  a  refresher  equal  to  the 
retaining  fee  of  1^1,000,  that  they  were  to  be  at  liberty  to  draw  on  a  bank  at 
Halifax  for  |1,000  a  month  during  the  sittings  of  the  commission,  that  the 
expenses  of  the  suppliant  and  his  family  were  to  be  paid,  and  that  the  final 
amount  of  fees  was  to  remain  unsettled  until  after  the  award."  The  amount 
awarded  by  the  Commissioners  was  35,500,000.  The  suppliant  claimed 
910,000  as  his  remuneration,  in  addition  to  t^8,000  already  received  by  him. 
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Held,  per  Foxinuer,  Henry  and  Taaohereau,  JJ.,  that  the  tapplUnt,  under 
the  agreement  entered  into  with  the  Crown,  waa  entitled  to  soe  by  petition  of 
right  for  a  reasonable  earn  in  addition  to  the  amount  paid  him,  and  that 
t^8,000  awarded  him  in  the  Exchequer  Court  waa  a  reasonable  sum. 

Per  Foumier,  Henry,  Tasohereau  and  Owynne,  JJ. — By  the  law  of  the 
Province  of  Quebec,  counsel  and  advocates  can  recover  for  fees  stipulated  for 
by  an  express  agreement. 

Per  Foumier  and  Henry,  JJ. — By  the  law  also  of  the  Province  of  Ontario 
counsel  can  recover  for  such  fees. 

Per  Strong,  J. — The  terms  of  the  agreement,  as  established  by  the  evi> 
dence,  showed,  in  addition  to  an  express  agreement  to  pay  the  suppliant's 
expenses,  only  an  honorary  and  gratuitous  undertaking  on  the  part  of  the 
Crown  to  give  additional  remuneration  for  fees  beyond  the  amount  of  fees 
paid,  which  undertaking  is  not  only  no  foundation  for  an  action  but  excludes 
any  right  of  action  as  upon  an  implied  contract  to  pay  the  reasonable  value 
of  the  services  rendered ;  and  the  suppliant  could  therefore  recover  only  his 
expenses  in  addition  to  the  amount  so  paid. 

Per  Kitchie,  C.J. — As  the  agreement  between  the  suppliant  and  the  Min- 
ister of  Marine  and  Fisheries,  on  behalf  of  Her  Majesty,  was  made  at  Ottawa, 
in  Ontario,  for  services  to  be  performed  at  Halifax,  in  Nova  Scotia,  it  was 
not  subject  to  the  law  of  Quebec ;  that  in  neither  Ontario  nor  Nova  Scotia 
could  a  barrister  maintain  an  action  for  fees,  and  therefore  that  the  petition 
would  not  lie. 

Per  Gwynne,  J. — By  the  Petition  of  Bight  Act,  s.  19,  the  subject  is  denied 
any  remedy  against  the  Crown  in  any  case  in  which  he  would  not  have  been 
entitled  to  such  remedy  in  England,  under  similar  circumstances.  By  the 
laws  in  force  there  prior  to  23  <fe  24  V.  c.  34  (Imp.),  counsel  could  not,  at  that 
time,  in  England,  have  enforced  payment  of  counsel  fees  by  the  Crown,  and 
therefore  the  suppliant  should  not  recover. 

[This  case  was  appealed  to  the  Privy  Council,  where  it  was  Held,  1.  That 
according  to  the  law  of  Quebec,  a  member  of  the  bar  is  entitled,  in  the  absence 
of  special  stipulation,  to  sue  for  and  recover  on  a  quantum  vieniit  in  respect  of 
professional  services  rendered  by  him,  and  may  lawfully  contract  for  any  rate 
of  remuneration  which  is  not  contra  bonot  mores,  or  in  violation  of  the  rules  of 
the  bar. 

2.  That  in  the  absence  of  stipulation  to  the  contrary,  express  or  implied, 
Mr.  Doutre  must  be  deemed  to  have  been  employed  upon  the  usual  terms  upon 
which  such  services  are  rendered,  and  that  his  status  in  respect  both  of  right 
and  remedy  was  not  effected  either  by  the  lex  loci  contractut  or  the  lex  loei 
iolutionia, 

3.  That  the  P.  R.  Act,  1876,  s.  19,  s-s.  3,  does  not  in  such  case  bar  the 
remedy  against  the  Crown  by  petition.    9  App.  cases  745.J 

The  Queen  t.  Doutrel— vi.  343. 
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6.  16  F.  c.  235 — Debentures  issued  by  Trustees  of  the  Quebec  Turn- 

pike Roads — Legislative  recognition  of  a  debt — Agents, 
liability  of  the  Crown  for  acts  by. 

Held,  Ritchie,  C.J.,  and  Gwynne,  J.,  dissenting,  that  the  Trustees  of  th& 
Quebec  North  Shore  Turnpike  Trust,  appointed  under  ordinance,  4  Y.  c.  17, 
when  issuing  the  debentures  in  suit,  under  16  Y.  o.  235,  were  acting  as  agents. 
of  the  Government  of  the  late  province  of  Canada,  and  that  the  Raid  province^ 
became  liable  to  provide  for  the  payment  of  the  principal  of  said  debentnrea 
when  they  became  due. 

Per  H^nry  and  Taschereau,  J  J. — That  the  Province  of  Canada  had,  by  ita 
conduct  and  le^^islation,  recognized  its  liability  to  pay  the  same,  and  that 
respondents  were  entitled  to  succeed  on  their  cross  appeal  as  to  interest  from 
the  date  of  the  maturing  of  the  said  debentures. 

Per  Bitchie,  C.J.,  and  Gwynne,  J. — That  the  trustees,  being  empowered 
by  the  ordinance  to  borrow  moneys  "  on  the  credit  and  security  of  the  tolls 
thereby  authorized  to  be  imposed  and  of  other  moneys  which  might  come  into 
the  possession  and  be  at  the  disposal  of  the  said  trustees,  under  and  by  virtue  of 
the  ordinance,  and  not  to  be  paid  out  of  or  chargeable  against  the  general 
revenue  of  this  province,"  the  debentures  did  not  create  a  liability  on  the  part 
of  this  province  in  respect  of  either  the  principal  or  interest  thereof. 

[On  appeal  to  the  Privy  Council,  the  judgment  of  the  Supreme  Court  wasi 
reversed,  and  the  construction  put  on  the  statute  by  Ritchie,  C.J.,  and  Gwynne,. 
J.,  was  affirmed ;  17  App.  Cases  478] . 

Belleau  t.  The  Queen.— vii.  58. 

7.  Petition  of  Right  Act,  1876,  s,  7 — Statute  of  Limitations — 3^ 

Henry  VIII,  c.  9 — Buying  pretended  titles — Public  Works 
—Rideau  Canal  Act,  8  Geo,  IV,  c,  1—6  Wm,  IV.  c.  16— 
Trustee,  Contract  by — Compensation  for  lands  taken  for 
Canal  purposes— 2  V,  c,  19—7  V  c.  11,  s,  29—9  V  c,  43. 

Under  the  provisions  of  8  Geo.  lY.c.  1,  passed  on  the  17th  February,  1827» 
by  the  Provincial  Parliament  of  Upper  Canada,  and  generally  known  as  the 
Rideau  Canal  Act,  Lt-Colonel  By,  who  was  employed  to  superintend  the  work 
of  making  said  canal,  set  out  and  ascertained  110  acres  or  thereabouts,  part  of 
600  acres  or  thereabouts  theretofore  granted  to  one  Grace  McQueen,  as 
necessary  for  making  and  completing  said  canal,  but  ^nly  some  20  acres  were 
actually  necessary  and  used  for  canal  purposes.  Grace  McQueen  died  intes- 
tate, leaving  Alexander  McQueen,  her  husband,  and  William  McQueen,  her 
eldest  son  and  heir-at-law,  her  surviving.  After  her  death,  on  the  Slst 
January,  1832,  Alexander  McQueen  released  to  William  McQueen  all  his 
interest  in  the  ss^id  lands,  and  on  the  6th  February,  1832,  William  McQueen 
granted  to  Col.  By  all  the  lands  previously  grafted  to  his  mother,  Grace 
McQueen.    Col.  By  died  on  the  1st  February,  1836. 

CAS.  DIG. — 40 
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By  6  WiUism  IV.  o.  16,  peraons  who  acquired  title  to  lands  used  for  the 
parpoBes  of  the  canal  after  the  commencement  of  the  works,  bat  who  had 
purchased  before  such  commencement,  were  enabled  to  claim  compensation. 

By  the  Ordnance  Vesting  Act,  7  V.  c.  11,  Canada,  the  Bideau  Canal  and 
the  lands  and  works  belonging  thereto,  were  vested  in  the  principal  officers  of 
H.  M.  Ordnance  in  Great  Britain,  and  by  section  29  it  was  enacted :  "Provided 
always,  and  be  it  enacted,  that  all  lands  taken  from  private  owners  at  Bytown 
under  the  authority  of  the  Bideau  Canal  Act  for  the  uses  of  the  canal,  which 
have  not  been  used  for  that  purpose,  be  restored  to  the  party  or  parties  from 
whom  the  same  was  taken." 

By  the  9  V.  c.  42,  Canada,  it  was  recited  that  the  foregoing  proviso  had 
given  rise  to  doubt  as  to  its  true  construction,  and  it  was  etiacted  that  the 
proviso  should  be  construed  to  apply  to  all  the  land  at  Bytown  set  out  and 
ascertained  and  taken  from  Nicholas  Sparks,  under  8  Geo.  IV.  c.  1,  except 
certain  portions  actually  used  for  the  canal,  and  provision  was  made  for 
payment  of  compensation  to  Sparks  for  the  land  retained  for  canal  purposes, 
and  for  the  re-investing  in  him  and  his  grantees  of  the  portions  of  lands  taken 
but  not  required  for  such  purposes. 

By  the  19th  and  20th  V.  c.  46,  the  Ordnance  properties  became  vested  in 
her  Majesty  for  the  uses  of  the  late  Province  of  Canada,  and  by  the  British 

« 

North  America  Act  they  became  vested  in  her  Majesty  for  the  use  of  the 
Dominion  of  Canada. 

The  suppliants,  the  legal  representatives  of  CoL  By,  brought  a  petition  of 
right,  alleging  the  foregoing  facts,  and  seeking  to  have  her  Majesty  declared  a 
truBtee  for  them  of  all  the  said  lands  not  actually  used  for  the  purposes  of  the 
said  canal,  and  praying  that  such  portion  of  said  lands  might  be  restored  to 
them,  and  the  rents  and  profits  thereof  paid,  and  as  to  any  parts  sold  that  the 
value  thereof  might  be  paid  together  with  the  rents  and  profits  prior  to  the 
selling  thereof. 

By  his  statement  in  defence,  the  Attorney-General  contended,  among 
other  things,  that  (par.  5)  no  interest  in  the  lands  set  out  and  ascertained  by 
Col.  By  passed  to  William  McQueen,  but  the  daim  for  compensation  or 
damages  for  taking  said  lands  was  personal  estate  of  Grace  McQueen,  and 
passed  to  her  personal  representative ;  that  (par.  6,  7  and  8)  the  deeds  of  the 
81st  January  and  6th  February,  1882,  passed  no  estate  or  interest,  the  title 
and  possession  of  the  lands  being  in  his  Majesty,  but  that  such  deeds  were 
void  under  32  Hy«  VIII.  c.  9 ;  that  (par.  9)  Col.  By  was  incapable,  by  reason 
of  his  position,  from  acquiring  any  beneficial  interest  in  said  lands  as  against 
his  Majesty;  that  (par.  10,  11,  12  and  13)  Col.  By  took  proceedings  under 
8  Geo.  IV.  c.  1,  to  obtain  compensation  for  the  lauds  in  question,  but  the 
arbitrators,  and  also  a  jury  summoned  under  the  Act,  decided  that  he  was 
entitled  to  no  compensation  by  reason  of  the  enhancement  of  the  value  of  his 
other  land  and  of  other  advantages  accrued  by  the  building  of  the  canal,  and 
that  this  award  and  verdict  were  a  bar  to  the  suppliant's  claim ;  that  (par.  14 
and  16)  the  proviso  of  9  V.  C..42,  was  confined  to  Nicholas  Sparks  and  did  not 
extend  to  the  lands  in  question ;  that  (par.  16, 17,  18  and  19)  by  virtue  of  2  V. 
43.  19  (Upper  Canada)  and  a  proclamation  issued  in  pursuance  thereof,  all 
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claims  for  damages  which  might  have  been  bronght  under  8  Geo.  XV.  c.  1,  by 
owners  of  lands  taken  for  the  canal,  incloding  claims  of  the  said  Grace 
MoQueen  or  Col.  By,  or  their  respective  representatives,  were,  on  and  after 
the  1st  April,  1841,  forever  barred ;  that  (par.  26,  27  and  28)  the  suppliants 
were  barred  by  their  own  laches ;  and  that  (par.  27)  they  were  barred  by  the 
Statute  of  Limitations. 

On  a  special  case  stated  on  the  pleadings  for  the  opinion  of  the  court 
Held,  by  the  Exchequer  Court  of  Canada  (Richards,  C.J.),  1.  The  Statute  ef 
Limitations  was  properly  pleadable  under  s.  7  of  the  Petition  of  Right  Act  of 
1876. 

2.  William  McQueen  took  the  lands  by  descent  from  his  mother,  if  she 
died  before  the  lands  were  set  out  and  ascertained  for  t&e  purposes  of  the 
canal.  If  she  died  afterwards,  he  did  not,  as  they  were  vested  in  the  Crown, 
under  8  Geo.  lY.  c.  1,  s.  1  <S;  8,  and  her  right  was  converted  into  a  claim  for 
compensation  under  the  4  th  section. 

3.  This  right  of  compensation  or  damages,  if  asserted  under  the  4th  s. 
of  Geo.  lY,  c.  1,  would  go  to  Grace  McQueen's  personal  representatives,  but 
if  the  land  was  obtained  by  surrender  under  the  2nd  s.  of  the  statute,  then 
the  heir-at-law  of-  Grace  McQueen  would  be  the  person  entitled  to  receive  the 
damages  and  execute  the  surrender. 

4.  The  deeds  of  the  31st  January,  1832,  and  6th  February,  1832,  are  void 
as  against  the  Crown  so  far  as  they  relate  to  the  acres  in  dispute,  except  so  far 
as  the  same  may  be  considered  as  a  surrender  to  the  Crown  under  the  2nd  s. 
of  the  Rideau  Canal  Act. 

5.  The  9th  paragraph  of  the  statement  in  defence  is  a  sufficient  answer  in 
law  to  the  petition. 

6.  The  defence  set  up  in  the  10th,  11th,  12th  and  13th  paragraphs  of  the 
statement  would  be  sufficient  in  law,  supposing  the  statements  therein  to  be 
true. 

7.  The  proviso  of  9  V.  c.  42,  s.  29  was  confined  in  effect  to  the  lands  of 
Nicholas  Sparks  only. 

8.  If  the  claim  is  to  be  made  by  Grace  McQueen's  personal  representatives 
under  the  4th  section  of  the  Rideau  Canal  Act  (and  any  claim  by  her  could  only 
be  under  that  section)  the  Act  referred  to  in  the  16th,  17th,  18th  and  19th  para- 
graphs of  the  statement  in  defence  have  an  application  to  this  case  and  would 
constitute  a  bar  against  all  claims  to  be  made  under  the  Rideau  Canal  Act. 
As  to  the  claims  made  by  the  heirs  of  Col.  By,  they  have  no  claims  under  any 
■of  the  statutes. 

9.  If  the  Ordnance  Vesting  Act  vested  the  110  acres  in  question  in  the 
heirs  of  Col.  By,  the  court  was  not  prepared  to  say  that  their  claim  had  been 
barred  by  laeha  on  the  statement  set  out  in  the  petition.  But  the  statute  had 
not  that  effect,  nor  had  Col.  By  or  his  legal  representatives  ever  had  for  his  or 
iheir  own  use  and  benefit  any  title  to  these  110  acres. 

See  aUo  PETITION  OF  RIGHT,  24. 

Tylee  t.  The  Queen. — vii.  651. 
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8.  TeTider  for  work  on  Intercolonial  RaUway — Acceptance  by 
commisaionera — Contract,  liability  of  Crown  for  breach  of 
— Extra  work,  claim  for — Damages — SI  V.  c,  IS — 37  V. 
c.  16,  effect  of — Works  completed  Ist  June,  187 i — Certificate 
of  engineer — Condition  precedent,  waiver  of — Dem^urrer, 

In  January,  1872,  the  oommisBioners  of  the  Intercolonial  Railway  gave 
public  notice  that  they  were  prepared  to  receive  tenders  for  the  erection  inter 
alia  of  certain  engine  houses,  according  to  plans  and  specifications  deposited 
at  the  office  of  the  Chief  Engineer  at  Ottawa.  J.  I.  tendered  for  the  erection 
of  an  engine  house  at  Matapedia,  and  in  October  following  he  was  instructed 
by  the  commissioners  to  proceed  in  the  execution  of  the  work,  according  to  his 
accepted  tender,  the  price  being  921,989.  The  work  was  completed  and 
delivered  to  the  Government  in  October,  1874.  The  specification  provided  as 
follows: — '*The  commissioners  will  provide  and  lay  railway  iron,  and  will 
also  provide  and  fix  cast-iron  columns,  iron  girders,  and  other  iron  work 
required  for  supporting  roof.'*  In  September,  1873,  J.  I.  was  unable  to  pro- 
ceed further  with  the  execution  of  his  work,  in  consequence  of  the  neglect  of 
the  commissioners  to  supply  the  iron  girders,  etc.,  until  March  following, 
owing  to  which  delay  he  suffered  loss  and  damage.  During  the  execution  of 
the  work,  J.  I.  was  instructed  and  directed  by  the  commissioners,  or  their 
engineers,  to  perform,  and  did  perform,  certain  extra  works  not  included  in  his 
accepted  tender,  and  not  according  to  the  plans,  drawings  and  specifications. 

By  his  petition  of  right,  J.  I.  claimed  93,795.75  damages,  in  consequence 
of  the  delay  on  the  part  of  the  commissioners  to  provide  the  cast-iron  columns, 
etc.,  and  $8,505. 10  for  extra  works. 

The  Crown  demurred,  and  also  traversed  the  allegation  of  negligence  and 
delay,  and  admitted  extra  work  to  the  amount  of  $5,056.60,  and  set  up  the 
18th  s.  of  31  V.  c.  18,  which  required  the  certificate  of  the  Engineer-in-Chief 
as  a  condition  precedent  to  the  payment  of  any  sum  of  money  for  work  done 
on  the  Intercolonial  Bailway. 

By  38  V.  c.  15,  on  the  Ist  June,  1874,  the  Intercolonial  Railway  was 
declared  to  be  a  public  work  vested  in  her  Majesty,  and  under  the  control  and 
management  of  the  Minister  of  Public  Works,  and  all  the  powers  and  duties 
of  the  commissioners  were  transferred  to  the  Minister  of  Public  Works,  and 
8.  3  of  31  V.  c.  13,  was  repealed,  with  so  much  of  any  other  part  of  the  said 
Act  as  might  be  in  any  way  inconsistent  with  37  V.  c.  15. 

Held,  by  the  Exchequer  Court  of  Canada,  Foumier,  J. :  That  the  tender 
and  its  acceptance  by  the  commissioners  constituted  a  valid  contract  between 
the  Crown  and  J.  I.,  and  that  the  delay  and  neglect  on  the  part  of  the  com- 
missioners acting  for  the  Crown  to  provide  and  fix  the  oast-iron  colunms,  t&c, 
which  were,  by  the  specifications,  to  be  provided  and  fixed  by  them,  was  a 
breach  of  the  said  contract,  and  that  the  Crown  was  liable  for  the  damages 
resulting  from  such  breach. 

2.  That  the  extra  work  claimed  for,  being  for  a  sum  less  than  1 10,000, 
the  commissioners  had  power  to  order  the  same  under  the  statute  31  V.  o.  13, 
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8.  16,  and  J.  I.  could  recover,  by  petition  of  right,  for  such  part  of  the  extra 
work  claimed  as  he  had  been  directed  to  perform. 

8.  That  the  18th  s.  of  81 Y.  c.  13,  not  having  been  embodied  in  the  agree- 
ment with  J.  I.,  as  a  condition  precedent  to  the  payment  of  any  sum  for  work 
executed,  the  Crown  could  not  now  rely  on  that  section  of  the  statute  for 
work  done  and  accepted,  and  received  by  the  Government. 

4.  That  the  effect  of  87  V.  c.  15,  was  to  abolish  the  office  of  Chief  Engineer 

of  the  Intercolonial  Bailway,  and  for  work  performed  and  received  on  or  after 

the  let  June,  1874,  to  dispense  with  the  necessity  of  obtaining,  as  a  condition 

precedent  to  the  payment  for  the  same,  the  certificate  of  said  Chief  Engineer 

in  accordance  with  s.  18  of  81  Y.  o.  18. 

Isbeiter  t.  The  Queen. — vii.  696. 

9.  Executory  contract — Crown,  non-liability  on — Recovery  of 
value  of  work  done  if  expenditure  unauthorized  by  Parlia- 
Tnent—Sl  F.  c.  13,  88.  7, 16  &  20. 

By  his  petition  of  right.  W. ,  a  sculptor,  alleged  that  he  was  employed  by 
the  Dominion  Government  to  prepare  plans,  models,  specifications  and 
designs,  for  the  laying  out,  improvement  and  establishment  of  the  Parliament 
square,  Ottawa;  that  he  had  done  so,  and  superintended  the  work  and 
construction  of  said  improvements  for  six  months.  He  claimed  950,000  for 
the  value  ot  his  work. 

31  Y.  c.  12,  s.  7,  provides  that,  when  executory  contracts  are  in  writing 
they  shall  have  certain  requisites,  such  as  signing,  sealing  and  countersigning, 
to  be  binding;  .and  by  section  15  provides  that  before  any  expenditure  is 
incurred  there  shall  have  been  a  previous  sanction  of  Parliament,  except  for 
such  repairs  and  alterations  as  the  public  service  demands ;  and  by  section  20 
requires  that  tenders  shall  be  invited  for  all  works,  except  in  cases  of  emer- 
gency, or  where  from  the  nature  of  the  werk  it  could  be  more  expeditiously 
and  economically  executed  by  the  officers  and  servants  of  the  department. 

Held,  by  the  Exchequer  Court  of  Canada,  Richards,  C.J,: — 1.  That  the 
Crown  in  this  Dominion  cannot  be  held  responsible  under  a  petition  of  right 
on  an  executory  contract  entered  into  by  the  Department  of  Public  Works  for 
•  the  performance  of  certain  works  placed  by  law  under  the  control  of  .the 
department,  when  the  agreement  therefor  was  not  made  in  conformity  with 
the  above  7th  section  of  81  Y.  c.  12. 

2.  That  under  section  15  of  said  Act,  if  Parliament  has  not  sanctioned  the 

expenditure,  a  petition  of  right  will  not  lie  for  work  done  for  and  at  the 

request  of  the  Department  of  Public  Works,  unless  it. be  for  work  done  in 

connection  with  repairs  and  alterations  which  the  necessities  of  the  public 

,     service  demanded. 

8.  That  in  this  case,  if  Parliament  has  made  appropriations  for  these 

works  and  so  sanctioned  the  expenditure,  and  if  the  work  done  was  of  the  kind 

that  might  properly  be  executed  by  the  officers  and  servants  of  the  department 

.  under  section  20  of  said  Act,  then  no  written  contract  would  be  necessary  to 

bind  the  department,  and  suppliant  should  recover  for  work  so  done. 

Wood  T.  The  Queen.— vii.  684. 
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10.  Crovm — Non-liahility  ofyf<yr  Ttegligence  of  its  servants — Not  a 

common  carrier — Payment  of  statutory  dues. 

Held,  1.  That  a  petition  of  right  doe^  not  lie  to  recover  oompeneation  from 
the  Crown  for  damage  occasioned  by  the  negligence  of  its  servants  to  the  pro- 
perty of  an  individual  using  a  public  work. 

2.  That  an  express  or  implied  contract  is  not  created  with  the  Grown 
because  an  individual  pays  tolls  imposed  by  statute  for  the  use  of  a  public 
work«  such  as  slide  dues  for  passing  his  logs  through  government  slides. 

S.  That  in  such  a  case  Her  Majesty  cannot  be  held  liable  as  a  common 
carrier. 

The  Queen  t.  HcFarlane.— vii.  216. 

11.  Xon-liahUity  of  Crown  for  non-feasance  or  mis-feasance  of 

its  servants — PiJ)lic  work — Pvhlic  police — Crown  not  a 
common  carrier, 

McL.,  the  suppliant,  purchased,  in  1880,  a  first-class  railway  passenger 
ticket  to  travel  from  Gharlottetown  to  Souris  on  the  Prince  Edward  Island 
railway,  owned  by  the  Dominion  of  Canada,  and  operated  under  the  ftianage- 
ment  of  the  Minister  of  Railways  and  Canals,  and  while  on  said  journey  sus- 
tained serious  injuries,  the  result  of  an  accident  to  the  train. 

By  petition  of  right  the  suppliant  alleged  that  the  railway  was  negligently 
and  unskillfully  conducted,  managed  and  maintained  by  Her  Majesty ;  that 
Her  Majesty,  disregarding  her  duty  in  that  behalf  and  her  promise,  did  not 
carry  safely  and  securely  suppliant  on  said  railway  and  that  he  was  greatly 
and  permanently  injured  in  body  and  health,  and  claimed  t^50,000. 

The  Attomey-Oeneral  pleaded  that  Her  Majesty  was  not  bound  to  Carry 
safely  and  securely,  and  was  not  answerable  by  petition  of  rigltt  fot  the  negli- 
gence of  her  servants.  * 

The  learned  judge  at  the  trial  found  that  the  road  was  in  a  mcjfit  unsafe 
state  from  the  rottenness  of  the  ties,  and  that  the  safetv  of  life  had  been  reck- 
lessly  jeopardized  by  running  trains  over  it  with  passengers,  and  that  tliere 
had  been  a  breach  of  contract  to  carry  the  suppliant  safely  ttnd  M^eu^ly,  and 
awarded  $86,000.  * 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  Fournier  and  Henry, 
JJ.,  dissenting,  that  the  establishment  of  government  railways  in  Canada,  of 
which  the  Minister  of  Railways  and  Canals  has  the  management,  direction 
and  control,  under  statutory  provisions,  for  the  benefit  and  advantage  of  the 
public,  is  a  branch  of  the  public  police  elated  by  statute  for  tlie  ptrrposes  of 
public  convenience,  and  not  entered  upon  or  to  b6  treated  as  a  private  and 
mercantile  speculation,  and  that  a  petition  of  right  does  not  lie  against  the 
Crown  for  injuries  resulting  from  the  non-feasance  or  mis-feasance,  wrongs, 
negligences,  or  omissions  of  duty  of  the  subordinate  officers  or  a^nte 
employed  on  the  public  service  on  said  railways.  That  the  Crown  is  not  liable 
as  a  common  carrier  for  the  safety  and  security  of  >as8n)gei«'U0iBg  taid  rail- 
ways. 

The  Queen  t.  HeLeod*— viii.  1. 
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12.  Gontruct — Non-liabUity  of  the  Grown  on  Parliamentary 

printing  contract, 

H.,  in  his  capacity  of  **  clerk  of  the  Joint  Committee  of  both  Houses  on 
Printing,"  advertised  for  tenders  for  the  printing,  famishing  the  printing 
papers  and  the  binding  required  for  the  Parliament  of  the  Dominion  of 
Canada.  The  tender  of  the  suppliants  was  accepted  by  the  Joint  Committee 
and  by  both  Houses  of  Parliament  by  adoption  of  the  committee's  report,  and 
a  contract  was  executed  between  the  suppliants  and  H.  in  his  said  capacity. 
The  suppliants,  by  their  petition,  contended  that  the  tender  and  acceptance 
constituted  a  contract  between  them  and  Her  Majesty,  and  that  they  were 
entitled  to  do  the  whole  of  the  printing  required  for  the  Parliament  of  Canada, 
but  had  not  been  given  the  same,  and  they  claimed  compensation  by  way  of 
damages. 

Held,  reversing  the  judgment  of  Henry,  J.,  in  the  Exchequer  Court,  that 
the  Parliamentary  Printing  was  a  matter  connected  with  the  internal 
economy  of  the  Senate  and  House  -of  Commons  over  which  the  Executive 
Government  had  no  control ;  and  that  the  Crown  was  no  party  to  the  contract 
with  the  suppliants  and  could  not  be  held  responsible  for  a  breach  of  it. 

The  Queen  t.  HaoLean.— viii.  210. 

13.  Departmental  Printing  Gontract-^Mviuality — Liability  of 

the  Grown. 

Under  82  <&  83  V.  c.  7,  which  provides  that  the  printing,  binding  and 
other  like  work  required  for  the  several  departments  of  the  government  shall 
be  done  and  famished  under  contracts  to  be  entered  into  under  authority  of 
the  Governor  in  Council  after  advertisement  for  tenders,  the  Under  Secretary 
of  State  advertised  for  tenders  for  the  printing  "required  by  the  several 
departments  of  the  government.*'  The  suppliants  tendered  for  such  printings 
the  specifications  annexed  to  the  tender,  which  were  supplied  by  the  govern- 
ment, containing  various  provisions  as  to  the  manner  of  performing  the  work 
and  giving  of  security.  The  tenders  were  accepted  by  the  Gk)vemor  in 
Council,  and  an  indenture  was  executed  between  the  suppliants  and  her 
Majesty,  by  which  the  sappliants  agreed  to  perform  and  execute,  etc.,  '*  all 
jobs  or  lots  of  printing  for  the  several  departments  of  the  Government  of 
Canada,  of  reports,  etc.,  of  every  description  and  kind  soever  coming  within 
the  denomination  of  Departmental  printing,  and  all  the  work  and  services 
connected  therewith  and  appertaining  thereto,  as  set  forth  in  the  said  specifi- 
cation hereunto  annexed,  in  such  numbers  and  quantities  as  may  be  specified 
in  the  several  requisitions  which  may  be  made  upon  them  for  that  purpose 
from  time  to  time  by  and  on  behalf  of  said  several  respective  departments.'* 
Part  of  the  Departmental  printing  having  been  given  to  others,  the  suppliants^ 
by  their  petition,  claimed  compensation  by  way  of  damages,  contending  that 
they  were  entitled  to  the  whole  of  said  printing. 

Held,  affirming  the  judgment  of  Henry,  J.,  in  the  Excheqttdr  Court,  that 
having  regard  to  the  whole  scope  and  nature  of  the  transaction,  the  statute, 
the  advertisement,  the  tender,  the  acceptance  and  the  contract,  there  was 
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a  clear  intention  shown  that  the  contractors  shoald  have  all  the  printing  that 
should  he  required  hy  the  several  departments  of  the  government,  and  that 
the  contract  was  not  a  unilateral  contract  bnt  a  hinding  mutual  agreement. 
Tascherean  and  Gwynne,  JJ.,  dissenting. 

The  Qneen  t.  HacLeaA.— viii.  210. 

14.  Contract — Government  contract — Clauae  in — Construetion  of 
-^Assignment — Effect  of — Damxiges. 

On  the  2nd  August,  1878,  H.  C.  &  F.  eniiered  into  a  contract  with  Her 
Majesty  to  do  the  excavation,  etc.,  of  the  Georgian  Bay  branch  of  the  Cana- 
dian Pacific  Railway.  Shortly  after  the  date  of  the  contract  and  after  the 
commencement  of  the  work,  H.  C.  &  F.  associated  with  themselves  several 
partners  in  the  work,  amongst  others  S.  &  R.  (respondents),  and  on  30th 
June,  1879,  the  whole  contract  was  assigned  to  S.  &  R.  Subsequently,  on  the 
25th  July,  1879,  the  contract  with  H.  G.  Sc  F.  was  canoelled  by  Order  in 
Council,  on  the  ground  that  satisfactory  progress  had  not  been  made  with  the 
work  as  required  by  the  contract.  On  the  6th  August,  1879,  S.  &  R.  notified 
the  Minister  of  Railways  of  the  transfer  made  to  them  of  the  contract.  On 
the  9th  August,  the  Order  in  Council  of  July  25th  was  sent  to  H.  C.  dk  F.  On 
the  14th  August,  1879,  an  Order  in  Council  was  passed  stating  that  as  the 
Government  had  never  assented  to  the  transfer  and  assignment  of  the  con- 
tract to  S.  &  R.,  the  contractors  should  be  notified  that  the  contract  was  taken 
out  of  their  hands  and  annulled.  In  consequence  of  this  notification  S.  &  R., 
who  were  carrying  on  the  works,  ceased  work,  and  with  the  consent  of  the 
Minister  of  Public  Works,  realized  their  plant  and  presented  a  claim  for 
•damages,  and  finally  H.  C.  &  F.  and  S.  &  R.  filed  a  petition  of  right  claiming 
$250,000  damages  for  breach  of  contract. 

The  statement  in  defence  set  up  inUr  alia,  the  17th  clause  of  the  contract 
which  provided  against  the  contractors  assigning  the  contract,  and  in  case  of 
assignment  without  Her  Majesty's  consent,  enabled  Her  Majesty  to  take  the 
works  out  of  the  contractors'  bands,  and  employ  such  means  as  she  might  see 
fit  to  complete  the  same ;  and  in  such  case  the  contractor  should  have  no  claim 
for  any  further  payment  in  respect  of  the  works  performed,  but  remain  liable 
for  loss  by  reason  of  non-completion  by  the  contractor. 

At  the  trial  there  was  evidence  that  the  Minister  of  Public  Works  knew 
that  S.  (&  R.  were  partners,  and  that  he  was  satisfied  that  they  were  connected 
with  the  concern.  There  was  also  evidence  that  the  department  knew  S.  <fe  B. 
were  carrying  on  the  works,  and  that  S.  &  R.  had  been  informed  by  the  Deputy 
Minister  of  the  department  that  all  that  was  necessary  to  be  officially  recog- 
nized as  contractors  was  to  send  a  letter  to  the  government  from  H.  C.  A  F. 

In  the  Exchequer,  Henry,  J.,  awarded  the  suppliants  3171,040.77  damages. 

On  appeal  to  the  Supreme  Court  of  Canada  it  was  Held,  reversing  the 
judgment  of  Henry,  J.,  Foumier  and  Henry,  JJ.,  dissenting,  that  there  was 
no  evidence  of  a  binding  assent  on  the  part  of  the  Crown  to  an  assignment  of 
the  contract  to  8.  <t  R.,  who,  therefore,  were  not  entitled  to  recover. 

2.  That  H.  C.  &  F.,  the  original  contractors,  by  assigning  their  contract 
put  it  in  the  power  of  the  government  to  rescind  the  contract  absolutely,  which 
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was  done  by  the  Order  in  Goonoil  of  the  14th  August,  1871,  and  the  contrac- 
tors under  the  17th  clause  could  not  recover  either  for  the  value  of  work 
actually  done,  the  loss  of  prospective  damages,  or  the  reduced  value  of  the 

plant. 

Queen  t.  Smith.^z.  1. 

15.  Agreement  with  Oovemment  of  Canada  for  eontinuoua 
possession  of  railroad — Construction  of — Breach  of,  by 
Crown  in  assertion  of  supposed  rights — Damages — Joint 
misfeasor — Judgment  obtained  against — Effect  of  in 
reduction  of  damages — Pleading — 37  V,  c.  16. 

By  an  agreement  entered  into  between  the  Windsor  and  Annapolis 
Railway  Company  and  the  Government,  approved  and  ratified  by  the  Gov- 
ernor in  Council,  22nd  September,  1871,  the  Windsor  Branch  Railway,  N.  S., 
together  with  certain  running  powers  over  the  trunk  line  of  the  Intercolonial, 
was  leased  to  the  suppliants  for  the  period  of  21  years  from  1st  January,  1872. 
The  suppliants  under  said  agreement  went  into  possession  of  said  Windsor 
Branch  and  operated  the  same  thereunder  up  to  the  Ist  August,  1877,  on 
which  date  C.  J.  B.,  being  and  acting  as  Superintendent  of  Railways,  as 
authorized  by  the  Government  (who  claimed  to  have  authority  under  an  Act 
of  the  Parliament  of  Canada,  37  V.  c.  16,  passed  with  reference  to  the  Windsor 
Branch,  to  transfer  the  same  to  the  Western  Counties  Railway  Company 
othervrise  than  subject  to  the  rights  of  the  Windsor  and  Annapolis  Railway 
Company)  ejected  suppliants  from  and  prevented  them  from  using  said 
Windsor  Branch  and  from  passing  over  the  said  trunk  line  ;  and  four  or  five 
weeks  afterwards  said  Government  gave  over  the  possession  of  said  Windsor 
Branch  to  the  Western  Counties  Railway  Company,  who  took  and  retained 
possession  thereof. 

In  a  suit  brought  by  the  Windsor  and  Annapolis  Railway  Company 
against  the  Western  Counties  Railway  Company  for  recovery  of  possession, 
(ftc,  the  Judicial  Committee  of  the  Privy  Couixsil  held  that  37  V.  c.  16  did  not 
extinguish  the  right  and  interest  which  the  Windsor  and  Annapolis  Railway 
Company  had  in  the  Windsor  Branch  under  the  agreement  of  22nd  Septem- 
..   her,  1872. 

On  a  petition  of  right  being  filed  by  suppliants,  claiming;  indemnity  for 
the  damage  sustained  by  the  breach  and  failure  on  the  part  of  the  Crown  to 
perform  the  said  agreement  of  22nd  September,  1871,  the  Exchequer  Court  of 
Canada,  Gwynne,  J. ,  presiding,  held  that  the  taking  possession  of  the  road  by 
an  officer  of  the  Crown  under  the  ac<snmed  authority  of  an  Act  of  Parliament 
was  a  tortious  act  for  which  a  petition  of  right  did  not  lie. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  Strong  and  Gwynne, 
J  J.,  dissenting,  that  the  Crown  by  the  answer  of  the  Attorney-General  did  not 
set  up  any  tortious  act  for  which  the  Crown  claimed  not  to  be  liable,  but 
alleged  that  it  had  a  right  to  put  an  end  to  the  contract  and  did  so,  and  that 
the  action  of  the  Crown  and  its  officers  being  lawful  and  not  tortious,  they 
'  were'  justified.  But,  as  the  agreement  was  still  a  continuous,  valid  and  bind- 
ing agreement  to  which  th6y  l^ad  no  right  to  put  an  end,  this  defence  failed. 
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Therefore  the  Crown,  by  its  offioers,  having  acted  on  a  misoonoeption  of  or 
misinformation  as  to  the  rights  of  the  Crown,  and  wrongfully,  because  con- 
trary to  the  express  and  implied  stipulations  of  their  agreement,  but  not  tor- 
tionsly  in  law,  evicted  the  suppliants,  and  so,  though  unconscious  of  the 
wrong,  by  such  breach  become  possessed  of  the  suppliant*s  property,  the 
petition  of  right  would.lie  for  the  restitution  of  such  property  and  for  damages. 

Prior  to  the  filing  of  the  petition  of  right,  the  suppliants  sued  the  Western 
Counties  Railway  Company  for  the  recovery  of  the  possession  of  the  Windsor 
Branch,  and  also  by  way  of  damages  for  monies  received  by  the  Western 
Counties  Railway  Company  for  the  freight  or  passengers  on  said  railway 
since  the  same  came  into  their  possession,  and  obtained  judgment  for  the 
same,  but  were  not  paid.  The  judgment  in  question  was  not  pleaded  by  the 
Crown,  but  was  proved  on  the  hearing  by  the  record  in  the  Supreme  Court  of 
Canada,  to  which  court  an  appeal  in  said  cause  had  been  taken,  and  which 
affirmed  the  judgment  of  the  Supreme  Court  of  Nova  Scotia. 

Held,  per  Ritchie,  C.  J.,  and  Taschereau,  J.,  that  the  suppliants  could  not 
recover  against  the  Crown,  as  damages,  for  breach  of  contract,  what  they 
claimed  and  had  judgment  for  as  damages  for  a  tort  committed  by  the  West- 
em  Counties  Railway  Company,  and  in  this  case  there  was  no  necessity  to 
plead  the  judgment. 

Per  Fournier  and  Henry,  JJ.,  that  the  suppliants  were  entitled  to  dam- 
ages for  the  time  they  were  by  the  action  of  the  Qovemment  deprived  of  the 
possession  and  use  of  the  road  to  the  date  of  the  filing  of  their  petition  of 
right. 

Windsor  and  Aimapolii  Ballway  Cto.  t.  The  Queen  and  the  Western 

Counties  Railway  Co.— x.  835. 

[In  this  case  on  appeal  to  the  Judicial  Committee  of  the  Privy  Council  the 
judgment  of  the  Supreme  Court  was  reversed  in  part.    See  56  L.  J.  P.  C.  G.  41.] 

16.  Petition  of  right — Condition  precedent — Pleading — Contract 
—31  F.  c.  IS,  8, 18  (D.). 

The  suppliants  by  their  petition  of  right  alleged  that  they  were  contrac- 
tors for  the  building  of  section  No.  4  of  the  Intercolonial  Railway,  and  duly 
entered  upon  and  completed  their  contract,  which  contract  they  alleged  waa 
under  the  Act  entitled  **  An  Act  respecting  the  construction  of  the  Intercolon- 
ial Railway,  within  the  time,  and  according  to  the  terms,  covenants  and  con- 
ditions set  forth  in  said  contract.  That  in  following  the  directions  and 
instructions  of  the  commissioners  and  the  engineers  employed  and  i^aced  in 
charge  of  the  said  works,  which  directions  and  instructions  were  given  from 
time  to  time  as  provided  by  the  contract,  and  the  said  suppliants  were  bound 
to  follow,  and  did  follow,  they  performed  a  large  amount  of  extra  work  not 
comprised  in  said  contract,  nor  in  the  data  furnished  to  them  at  tlie  time  the 
said  contract  was  entered  into,  nor  in  the  schedules  and  specifications  referred 
to  in  said  contract  and  connected  therewith,  tod  not  intended  to  be  dovered  by 
the  lump  sum,  which  formed  the  consideration  money  of  said  contract.  That 
they  were  put  to  great  expense  by  delays  in  preparations  by  the  comniiASionera 
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and  engineers,  and  to  great  loss  and  damage  by  reason  of  changes  and  altera- 
tions necessitated  by  the  nnskilfal  manner  in  which  the  works  had  been  laid 
out  by  the  engineers.  That  the  suppliants  were  deceived  and  misled  in 
making  their  estimates  by  insufficient  and  erroneous  data  in  the  schedule  of 
works  and  quantities  prepared  and  published  by  the  chief  engineer.  That  it 
had  not  been  the  usage,  nor  was  it  the  intention  of  the  parties,  to  be  held  to 
the  strict  letter  of  the  contract  when  the  schedule  gave  erroneous  or  insufficient 
information,  entailing  extra  work  which  could  be  performed  only  with  ruinous 
consequences,  but  they  were  entitled  to  be  paid  for  such  extra  work.  The 
suppliants  set  out  at  length  the  various  kinds  of  extra  work  done  and  changes- 
made,  and  prayed  for  a  settlement  of  accounts,  that  they  might  be  allowed 
their  claim  for  the  extra  work  done,  for  the  materials  provided  by  them,  for 
damages  resulting  from  defects  of  plans,  specifications  and  surveys,  from: 
changes  made  in  location,  grade,  etc.,  from  the  negligence  and  want  of  skill  of 
the  government  engineers,  and  for  breach  of  the  contract  in  being  prevented 
from  proceeding  with  the  work,  and  thi(t  they  might  be  reimbursed  sums  of 
money  advanced  during  the  progress  of  the  work  with  interest. 

The  Attorney-General  demurred  on  the  following  grounds :  That  it  did 
not  appear  by  the  petition  that  the  chief  engineer  of  the  I.  C.  Ry.  had  certi- 
fied that  the  work  for  or  on  account  of  which  the  suppliants  claimed  had. 
been  duly  executed,  or  that  the  suppliants  were  entitled  to  be  paid  therefor 
or  for  any  part  thereof,  nor  that  such  certificate  had  been  approved  of  by 
the  commissioners  of  said  railway  as  required  by  s.  18  of  the  Act  of  the  Par- 
liament of  Canada,  entitled  **  An  Act  respecting  the  construction  of  the  I.  C. 
By.,"  passed  in  the  Slst  year  of  H.  M.  reign ;  that  H.  M.  was  not  responsible 
in  a  petition  of  right  for  the  damages  and  injuries  mentioned ;  that  it  did  not> 
appear  by  the  terms  of  the  contract  the  commissioners  or  their  engineers  were 
under  any  obligation  to  lay  out  work  or  furnish  specifications  therefor ;  that« 
it  appeared  by  the  petition  that  the  extra  work  claimed  for  was  done  in  pur- 
suance of  directions  given  by  the  engineers  as  provided  by  the  contract,  and  it 
was  not  alleged  any  extra  payment  was  to  be  made  therefor;  that  it  was 
immaterial  that  the  schedules  of  works  were  defective  or  erroneous,  because 
such  schedules  were  not  alleged  to  have  been  warranted  as  accurate,  but  only 
of  probable  quantities,  and  the  demurrer  denied  liability  for  any  of  the  other 
matters  mentioned  in  the  petition  on  the  ground  that  the  contract  provided  for 
them,  or  that  the  work,  if  done,  was  not  in  any  way  warranted  by  H.  M.,  or 
had  been  done  under  the  directions  of  the  engineers  acting  within  the  con- 
tract* 

In  the  Exchequer  Court,  Henry,  J.,  overruled  the  demurrer  with  costs. 

On  appeal  to  the  Supreme  Court  of  Canada  by  the  Attorney-General, 
Held,  that  the  suppliants'  i^tition  was  too  indefinite  in  form,  and  was  insuffi- 
cient in  not  setting  out  the  contract,  and  a  compliance  with  the  requirementa 
of  8. 18  of  3l  v.  c.  18  (C),  or  satisfactory  ground  of  non-compliance  with  tho 
condHion  precedent  required  by  that  section. 

Appeal  allowed.  Judgment  of  the  Exchequer  Court  reversed,  with  leave 
to  the  suppliant  (the  Crown  assenting)  to  amend  bis  petition,  on  payment  of 
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costs  of  appeal  and  demurrer,  by  setting  oat  the  contract  and  such  averments 

as  lie  might  be  advised. 

The  Queen  t.  Bmith.~Nov.  20, 1879. 

17.  Breach  of  notarial  contract — Representations, 

On  the  14th  of  July,  1875,  the  Government  of  Canada,  through  one  Louis 
Morin,  advertised  for  tenders  for  the  removal  of  steel  rails  from  the  harbour 
of  Montreal  to  the  rock  out  at  Lachine.  The  suppliant  tendered  for  the  con- 
tract according  to  the  advertisement,  and  suppliant's  tender  being  accepted,  a 
notarial  deed  of  contract  was  entered  into  and  executed.  The  contract  pro- 
vided, inter  aliat  **  that  the  said  party  of  the  second  part  hereby  undertakes  to 
remove  and  carry,  for  the  Government  of  the  Dominion  of  Canada,  all  the 
steel  rails  that  are  actually,  or  that  will  be  landed  from  sea-going  vessels  on 
the  wharves  of  the  harbour  of  Montreal,  during  this  season  of  navigation,  and 
■deliver  and  lay  on  the  ground  the  said  steel  rails,  at  the  place  commonly  called 
the  Bock  Cut,  on  the  Lachine  Canal,  subject  to  the  terms  and  conditions  here- 
inafter mentioned.  By  his  petition  of  right,  the  suppliant  alleged  a  breach  of 
the  contract  by  the  Crown,  and  that  Morin,  acting  for  the  Crown,  represented 
to  the  suppliant,  that  some  30,000  tons  of  rails  would  have  to  be  removed,  and 
that  under  such  representations  the  suppliant  entered  into  the  contract.  The 
■amount  claimed  was  $10,000. 

Held,  by  the  Exchequer  Court,  Taschereau,  J.,  that  under  the  terms  of 
the  contract,  the  suppliant  was  entitled  to  have  the  removed  of  all  the  rails 
landed  in  Montreal  during  the  season  of  1875,  and  the  Government,  having 
had  5,000  tons  of  these  rails  removed  by  another  party,  were  answerable  in 
damages  for  the  breach  of  contract. 

Held,  also,  that  the  representations  made  by  Morin,  as  agent  of  the 
Crown,  as  to  the  probable  quantity  to  be  landed,  were  unauthorized,  and 
having  been  made  previous  to  the  written  contract,  could  not  be  said  to  form 
part  of  said  contract. 

Kenny  y.  The  Queen,  1  Can,  Exeh.  C.  R.  68.— 6th  March,  1882. 

18.  C  S.  (C)  c.  28,  31  V,  c.  12 — Slide  and  boom  dues,  regxdations 

as  to — Chattel  mortgage — Agreement  between  Crown  and 
mortgagor  of  lumber,  effect  of — Lxen, 

This  was  a  petition  of  right,  filed  by  the  appellants,  praying  that  a 
seizure  of  a  quantity  of  logs,  which  was  made  by  the  government  collector 
for  arrears  of  slide  dues,  owed  by  one  S.  for  the  logs  seized  and  other  logs, 
be  removed,  and  that  the  sum  of  $5,267,  which  had  been  paid  by  the  appel- 
lants to  the  Crown,  under  duress,  be  refunded  to  them. 

S.,  being  indebted  to  the  appellants  in  a  large  sum  of  money,  had  given 
them,  as  collateral  security  for  the  amount  of  his  debt,  two  chattel  mortgages 
on  certain  logs  and  timber.  These  mortgages  were  executed,  the  first  on  18th 
December,  1876,  and  the  second  on  11th  May,  1877.  On  15th  May,  1877, 
S.  became  insolvent,  and  in  1878,  the  equity  of  redemption  of  the  insolvent  in 
the  chattel  mortgages  was  duly  released  to  appellants  by  S's.  assignee.  In 
June,  1877,  S.,  who  had  been  allowed  to  remain  in  possession  of  the  property. 
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and  to  attend  to  the  mantifactare  and  disposal  of  the  lumber  in  virtue  of* 
special  provisions  in  the  mortgages,  and  who  owed  also  a  large  sum  of  money 
to  the  government  for  slide  dues  for  several  years  back,  in  order  to  repay  thia 
general  indebtedness  for  dues,  agreed  with  the  government  to  pay  92  per  l,00(y- 
feet  B.  M.,  on  all  lumber  to  be  shipped  by  him  through  the  canals.  The  dues 
fixed  by  the  regulations  of  the  government  for  each  log  were  4  cents,  equal  to 
about  26  cents  per  1,000  feet  B.  M.  The  appellants  claimed  that  this  arrange- 
ment was  unknown  to,  and  had  never  been  ratified  by  them. 

In  1878,  when  the  apx)ellants  began  to  ship  the  lumber  in  question  on 
barges,  the  collector  of  slide  dues  refused  to  allow  the  barges  to  pass  through 
the  canals  until  the  appellants  paid  the  92  agreed  upon  between  8.  and  the 
government. 

The  cause  was  tried  before  Gwynne,  J.,  in  the  Exchequer,  who  Held,  1. 
No  weight  could  be  given  to  an  objection  urged  by  petitioners  that  the  Grown. 
can  acquire  title  only  by  record,  and  therefore  no  claim  upon  behalf  of  the 
Dominion  Government  could  be  asserted  in  virtue  of  the  agreement  relied 
upon  in  the  answer  of  the  Attorney-General  as  made  with  S.  The  Dominion 
Gk)vernment  must,  under  s.  7  of  the  Petition  of  Right  Act  of  1876,  be  entitled 
to  whatever  benefit  may  accrue  therefrom  equally  as  any  subject  of  the- 
Crown,  if  the  proceeding  were  an  action  against  such  subject. 

2.  The  provisions  and  enactments  relating  to  tolls  in  81  V.  c.  12  (G.),  are 
in  substance  and  effect  the  same  as  the  provisions  in  c.  28  of  the  Con.  Stats. 
(C.),  under  which  the  regulations  relating  to  timber  passing  through  the  slides 
were  made,  and  therefore  under  the  provisions  of  s.  71  of  81  Y.  c.  12,  those 
sections  must  be  read  as  having  been  in  force  since  the  passing  of  c.  28  of  the 
Con.  Stat.,  and  therefore  the  regulations  made  under  that  statjite  are  in  effect 
regulations  to  be  construed  as  made  under  81  Y.  o.  12. 

8.  If  S.  were  the  suppliant  asserting  a  claim  against  the  Government 
based  upon  the  seizure  of  the  lumber  which  was  seized  for  the  purpose  of 
realizing  thereout  the  arrears  of  slide  dues,  to  such  a  claim  the  defence  that 
what  was  done  was  by  the  leave  and  license  of  S.,  and  in  pursuance  of  an 
agreement  to  that  effect  made  by  him  would  have  been  sufficient.  The 
Attorney -General  v.  CotUoii^  25  Grant  846  referred  to. 

4.  Sitting  in  the  Court  of  Exchequer,  not  as  a  Court  of  Appeal,  but  in  an 
Ontario  case  to  administer  the  law  of  Ontario,  the  judge  was  bound  by  the 
authority  of  McAuley  v.  Allen,  20  U.  C.  C.P.  417,  followed  in  Samuel  v.  Coulter^ 
28  XJ.  C.  C.  P.  240,  to  hold  that  the  suppliants,  by  the  indenture  of  the  18th 
December,  1876,  by  reason  of  there  being  no  redemise  clause  or  proviso  as  to- 
grantor  retaining  possession  u  ntil  default  inserted  in  it,  became  entitled  both 
to  the  property  and  possession  of  the  property  granted  by  the  indenture,  and 
being  so  entitled  might,  if  they  had  pleased,  at  any  time  have  exercised  their 
right  to  sell  therein  contained.  But  by  the  terms  of  the  indenture,  the  suppli- 
ants reserve  the  right  to  dictate  into  what  description  of  lumber  the  logs  should 
be  manufactured,  with  whom  alone  contracts  for  the  sale  of  the  lumber  might 
be  entered  into,  and  to  whom  upon  sales  it  should  be  consigned,  and  all  this^ 
was  provided  for  being  done  through  the  intervention  of  S.,  but  for  their  sole 
benefit,  S.  covenanting  to  act  only  under  the  direction  of  and  to  the  satisfactioxk 
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of  the  BnppHanta.  The  effect  and  iotent  of  the  indenture,  therefore,  waa  to 
make  suppliants  principals  and  6.  their  a^ent  in  oarrjring  on  the  hnsiuess  in 
which  he  had  been  engaged  in  fature  for  the  benefit  of  the  auppliante,  and 
with  their  property,  until  it  should  be  sold  or  they  should  be  paid  their  debt. 
As  such  agent  8.  must  be  considered  to  have  had  sufficient  authority  to  bind 
the  suppliants  by  his  agreement  with  the  Government. 

5.  But  whether  8.  was  so  authorized  or  not,  the  suppliants  adopted,  ratified 
and  confirmed  the  agreement  by  acting  under  it  and  advancing  moneys  to  pay 
the  Government,  in  accordance  with  its  terms,  after  they  must  be  held  to  have 
had  full  knowledge  of  the  nature  and  effect  of  it. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  reversing  the  judgment 
of  Gwynne,  J.,  that  8.  had  no  authority,  express  or  implied,  from  the  bank, 
after  the  execution  of  the  mortgages,  by  any  agreement  with  the  Crown,  to 
pledge  the  property  covered  by  the  mortgages  for  the  payment  of  any  arrears 
>of  Crown  dues,  or  to  impose  on  such  property  any  lien,  charge  or  burthen  other 
than  the  law  had  attached  to  it  for  the  slidage  and  boomage  of  that  specific 
properly. 

That  there  was  no  evidence  that  the  bank  had  any  knowledge  of  any 
general  lien  or  charge  on  that  property,  or  of  any  arrears  other  than  on  the 
lumber  mentioned  in  the  mortgages,  or  of  any  claim  by  the  Crown  other  than 
for  the  slidage  and  boomage  on  the  logs  in  dispute. 

That  if  the  bank  did  know  there  were  arrears  for  slide  or  boom  dues  on 
logs  previously  brought  down  and  manufactured  into  lumber,  such  knowledge 
would  not  create  a  charge  or  attach  a  hen  for  such  dues  on  other  lumber  than 
that  for  the  slidage  and  boomage  of  which  they  became  due. 

That  if  S.  did  propose  by  any  arrangement  with  the  Crown  to  give  the 
Crown  a  charge  or  lien  for  arrears  due  for  other  lumber,  there  was  no  evidence 
of  any  adoption,  ratification  or  confirmation  of  any  such  arrangement  by  the 
bank. 

That  there  was  nothing  in  the  law  or  regulations  giving  the  Crown  any 
general  lien  for  arrears,  or  for  any  general  balance  which  the  owner  of  logs 
may  owe  the  government,  or  any  lien  except  on  the  specific  lumber  for  the 
amount  due  for  its  passage  or  boomage,  viz.,  -io.  per  log,  equal  to  26c.  per 
1,000  ft.  B  M. 

That  the  transaction  was  in  no  sense  that  of  principal  and  agent,  but  of 
debtor  and  creditor,  in  which  the  debtor  by  mortgage  by  way  of  collateral 
security  transferred  property  to  his  creditor  and  agreed  to  retain  possession 
and  so  deal  with  it  that  its  value  should  be  realized  in  such  a  manner  as  to 
secure  to  the  creditor  the  proceeds  in  payment  of  his  debt,  the  surplus,  if  any, 
being  for  the  benefit  of  the  mortgagor.  Having  transferred  the  property  by 
way  of  mortgage,  S.  was  in  no  position  to  give  by  agreement  or  otherwise  a 
charge  to  take  precedence  of  such  mortgage. 

Per  Foumier,  J. ,  without  giving  any  decided  opinion  as  to  the  validity  of 
the  regulations  by  virtue  of  section  71  of  31  V.  c.  12,  such  regulations  might  be 
looked  at  to  ascertain  the  amount  of  dues  which  could  be  claimed  under  them, 
.because  the  appellants  could  not  at  the  same  time  admit  and  deny  the  validity 
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of  such  regQlations.  Admitting  they  were  invalid,  the  logs  in  qnestion  having 
passed  through  the  government  slides,  there  would  still  bo  due  to  the  govern- 
ment the  value  of  the  services  rendered,  and  by  tendering  91,500  the  suppliants 
admitted  that  something  was  justly  due  to  the  government,  if  not  legally  due 
in  virtue  of  the  regulations. 

Appeal  allowed  with  costs,  Strong  and  Taschereau,  JJ.,  dissenting. 

The  Merchants'  Bank  of  Oanada  y.  The  Qneen.— 22nd  June,  1882. 

See  1  Can.  Ezoh.  C.  R.  1. 

• 

19.  Claim  for  breach  of  contra<;t — Interest  on  profits  refused. 

See  INTEREST,  6. 

20.  Provincial  debt,  liahUity  of  Dominion  for — Order  in  CouticU 

— Account  stated — Consideration — Right  to  petition. 

Prior  to  confederation,  one  T.  was  cutting  timber  under  license  from  the 
old  Province  of  Canada  on  territory  in  dispute,  between  that  province  and  the 
Province  of  New  Brunswick.  In  order  to  utilize  the  timber  so  cut  he  had  to 
send  it  down  the  St.  John  Biver,  and  it  was  seized  by  the  authorities  of  New 
Brunswick  and  only  released  upon  payment  of  fines.  This  continued  for  two 
or  three  years  until  T.  was  obliged  to  abandon  the  business. 

As  a  result  of  negotiations  between  the  two  provinces,  the  boundary  line 
was  finally  fixed,  and  a  commission  was  appointed  to  determine  the  state  of 
accounts  between  them  in  respect  to  the  disputed  territory.  One  member  of 
-  the  commission  only  reported  New  Brunswick  to  be  indebted  to  Canada  in  the 
sum  of  $20,000  and  upwards,  and  in  1871  these  figures  were  verified  by  the 
Dominion  auditor. 

Both  before  and  after  confederation  T.  frequently  urged  the  Government 
of  Canada  to  collect  this  amount,  and  indemnify  the  licensees  who  had  suf- 
fered owing  to  the  said  dispute ;  and  finally,  by  an  Order  in  Council  of  the 
Dominion  Government  (to  whom  it  was  claimed  the  debt  was  transferred  by 
the  B.  N.  A.  Act)  it  was  declared  that  a  certain  amount  was  due  to  T.  which 
would  be  paid  on  his  obtaining  the  consent  of  the  Governments  of  Ontario  and 
Quebec.  Such  consent  was  obtained,  and  payments  were  made  by  the  Domin- 
ion Government  to  T.  and  to  the  suppliant  to  whom  the  claim  was  assigned, 
and  the  suppliant  proceeded  by  petition  of  right  to  recover  the  balance ;  the 
government  demurred  on  the  ground  that  the  claim  was  not  founded  upon  a 
contract  and  that  the  petition  would  not  lie. 

Foumier,  J.,  in  the  Exchequer  Court,  overruled  the  demurrer^  and,  on 
appeal  to  the  Supreme  Court  of  Canada,  Held,  reversing  the  judgment  of 
Fournier,  J..  Foumier  and  Henry,  JJ.,  dissenting,  that  there  being  no  previous 
indebtedness  shown  to  T.  either  from  New  Brunswick,  the  Province  of  Canada 
or  the  Dominion,  the  Order  in  Council  did  not  create  a  debt  between  T.  and 
the  Dominion,  and  petition  would  not  lie. 

Appeal  allowed  with  costs. 

The  Qneen  t.  Dnnn— 22  C.  L.  J.  14— xi.  385. 
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21.  Assessment  for  sidewalks — Non-liability  of  Crown, 

The  sappliants  by  their  petition  of  right  sat  oat : — 

"That  there  is  due  to  the  B&id  corporation,  by  the  Oovemment  of  the 
Pominion  of  Canada,  the  sum  of  one  thousand  five  hundred  and  eighty  dol- 
lars and  fifty  oents  for  divers  works  done,  materials  famished,  and  money 
disbursed,  for  sidewalks  (trottoirs)  in  front  of  the  different  immovable 
properties  belonging  to  the  said  government  in  the  said  Cit>  of  Qoebec,  and 
other  works,  as  detailed  in  the  bill  of  particulars  hereunto  annexed." 

"  Wherefore  your  suppliant  humbly  prays  that  it  may  be  ordered  and 
adjudged  by  the  said  court,  that  Her  Majesty  the  Queen,  and  the  said  (Govern- 
ment of  the  Dominion  are  indebted  unto  the  said  corporation  of  the  City  of 
Quebec  in  the  said  sum  of  one  thousand  five  hundred  and  eighty  dollars  and 
fifty  cents,  and  that  an  order  and  judgment  to  the  effect  thereof  be  given  for 
the  payment  of  the  said  sum.** 

The  statement  in  defence  was  as  follows : — 

"  Her  Majesty's  Attorney-General  admits  that  the  suppliants  performed 
certain  works,  furnished  materieds  and  expended  money  for  sidewalks  in  front 
of  the  different  immovable  properties  belonging  to  the  Government  of 
Canada,  in  the  City  of  Quebec,  and  for  other  works,  as  alleged  in  the  sup- 
pliant's petition  of  right." 

**  Her  Majesty's  Attorney- General  alleges,  as  the  fact  is,  that  the  said 
works  performed,  materials  furnished  and  money  expended  in  the  said  peti- 
tion mentioned  were  not  so  done,  furnished  and  expended  by  the  suppliants 
at  the  request  of  Her  Majesty,  but  were  so  done,  furnished  and  expended  by 
the  suppliants  in  pursuance  of  and  by  virtue  of  certain  powers  vested  in  them 
by  the  Act  of  the  Province  of  Canada,  passed  in  the  29th  year  of  Her  Majesty's 
reign,  chaptered  57,  intituled  an  *  Act  to  amend  and  Consolidate  the  Provisions 
contained  in  the  Acts  and  Ordinances  relating  to  the  Incorporation  of,  and  the 
Supply  of  Water  to  the  City  of  Quebec,*  and  the  several  Acts  in  amendment 
thereof,  and  for  which  the  suppliants  might  make  assessments  as  therein  pro- 
vided ;  and  that  the  suppliants  claim  is  for  the  recovery  of  the  taxes  so  assessed 
upon  the  said  lands  and  immovable  properties  of  Her  Majesty  in  the  City  of 
Quebec ;  but  the  said  Attorney-General  submits  that  the  said  lands  and  im- 
movable properties  are  not  liable  to  taxation,  and  that  no  action  lies 
against  Her  Majesty  for  the  recovery  of  taxes ;  and  Her  Majesty's  Attorney- 
General  claims  the  same  benefit  from  this  objection  as  if  he  had  demurred  to 
the  said  petition." 

lesue  was  joined  on  these  pleadings  ;  and  the  case  was  argued  before  the 
Exchequer  Court,  Foumier,  J.,  presiding,  on  the  facts  set  out,  without  any 
evidence  being  taken. 

Held,  that  the  Crown  was  not  liable,  and  that  the  petition  must  be  dis- 
missed with  costs. 

The  Corporation  of  the  City  of  Quebec  t.  The  Queen,  2  Can.  Ezeh.  C.  R.  100. 

—80th  April,  1886. 
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22.  Intercolonial  railway  contract — 31  V.  c.  13,  s.  18 — Certificate  of 

.    engineer  a  condition    precedent — Forfeiture  and  penalty 
clauses. 

See  CONTRACT,  27. 

23.  Petition  of  Right  Act  of  Province  of  Quebec,  46  V.  c.  27— Pro- 

visions  of  S.  &  E.  C.  Act  as  to  appeals  apply  to  cases  arising, 
under. 

See  APPEAL,  19. 

24.  Remedy  by — Lands  taken  for  pvhlic  purposes — Disposal  of 

lands  not  used — 7  V.  c,  11,  s.  29-^Mandamvs, 

By  the  Bideaa  Canal  Act,  8  Geo.  lY.  c.  1,  certain  lands  of  McQ.  were  set 
apart  for  canal  porposes  bnt  not  all  so  nsed.  By  the  Ordnance  Vesting  Act, 
7  V.  c.  11,  the  Bideaa  Caned,  and  the  lands  and  works  belonging  thereto,  were 
vested  in  the  principal  officers  of  H.  M.  Ordnance  in  Great  Britain,  and  by 
8. 29  it  was  enacted :  **  Provided  always,  and  be  it  enacted,  that  all  lands  taken 
from  private  owners  at  Bytown  nnder  the  authority  of  the  Bideaa  Canal  Act 
for  the  ose  of  the  canal,  which  have  not  been  ased  for  that  purpose,  be 
restored  to  the  party  or  parties  from  whom  the  same  were  taken."  The  heir- 
at-law  of  McQ.  sought  to  recover  from  the  Crown,  by  petition  of  right,  the 
lands  not  used  for  the  canal,  or  indemnity  for  such  as  had  been  sold  by  the 
Crown. 

Held,  per  Strong,  J.,  a  petition  of  right  is  an  appropriate  remedy  for  the*. 

assertion  by  the  suppliant  of  any  title  to  relief  under  s.  29.    Where  it  is  within 

the  power  of  a  party  having  a  claim  against  the  Crown  of  such  a  nature  as  the> 

present  to  resort  to  a  petition  of  right,  a  mandamus  will  not  lie,  and  a  man* 

damus  will  never,  under  any  circumstances,  be  granted  where  direct  relief  is. 

sought  against  the  Crown. 

MoQaeen  t.  The  Qaeen.— xvi.  1«. 
And  see  DEED,  10. 

ESTOPPEL,  10. 

LIMITATIONS,  10. 

25.  Claim  for  extra  work  done  on  Intei-colonial  Ry. — 31  V.  c.  18, 

ss.  16,  17,  18,  and  37  V.  c.  15 — Change  of  chief  engineer 
before  final  certificate  given — Reference  of  suppliant's  claim 
to  engineer — Report  by  engineer-— Effect  of — Approval  by 
commissioner  or  minister  necessary. 

See  CONTRACT,  38. 

26.  Submission  to  amiables  compositeurs — Of  claim  against  govern- 

ment of  Province  of  Quebec — Award — Petition  of  right  to 
set  aside — Finality  of  awards- Art.  1346,  C.  C.  P. 

See  ARBITRATION  AND  AWARD,  24.. 

CAS.    DZO. 11 
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I'etition  of  Right— Continued. 

27,  R  S.  Q.,  Art  5976— Sale  of  timber  limits— Licensees— Plans- 
Description— Damages — Ari  992,  C.  C. — Practice — Style  of 
cause. 

See  CROWN.  28. 

Petitory  Action. — To  recover  church  property — Denial  of  quality 
by  defendant  aued  a«  trustee. 

The  facts  of  the  case,  as  stated  by  the  plaintiff  in  his  factum,  are  that 
*by  deed  of  sale  passed  before  notary  pnblic  on  the  23rd  November,  1871, 
and  duly  registered,  the  plaintiff,  John  Morrison,  the  defendant,  and  two 
others  as  trustees  of  the  Presbyterian  Ghnroh  of  G6te  St.  George,  in  connec- 
tion with  the  Charch  of  Bcotland,  became  purchasers  of  the  ground  upon 
which  subsequently  a  church  was  erected. 

When  this  action  was  brought,  the  whole  of  the  trustees,  with  the  exoep- 
ition  of  the  plaintiff  and  defendant,  were  dead. 

A  union  of  Presbyterian  Churches  in  Canada  took  place  in  June,  1875. 

To  further  this  union  and  remove  any  obstructions  which  might  arise  out 
ot  the  trusts  by  which  the  property  of  any  of  the  churches  was  held,  the 
**  U  nion  Act,"  88  V.  c.  72, 1875,  (Q.)  was  passed. 

This  Act,  s.  2,  provided  "  that  if  any  congregation  in  connection  or  com- 
munion with  any  of  the  said  churches  decide,  at  any  meeting  of  the  said 
congregation  regularly  convened,  according  to  the  rules  of  the  said  congrega- 
tion, or  the  custom  of  the  church  vrith  which  it  is  in  connection,  and  held  in 
the  two  years  after  such  union,  by  the  majority  of  the  votes  of  those  who, 
According  to  the  rules  of  the  said  congregation,  or  the  custom  of  the  church 
with  which  it  is  in  connection,  are  entitled  to  vote  at  such  meeting,  not  to 
form  part  of  the  said  union,  but  on  the  contrary  to  separate  itself  therefrom, 
then  and  in  such  case,  the  property  of  the  said  congregation  shall  not  be 
affected  by  this  Act,  nor  by  any  of  the  provisions  thereof." 

Plaintiff  claimed  that  no  meeting  of  the  above  congregation  had  been 
reg  ularly  convened,  or  conducted  according  to  its  rules,  or  the  custom  of  the 
•church,  and  that  consequently  the  property  was  affected  by  the  above  statute, 
and  should  be  held  and  administered  for  the  benefit  of  the  said  congregation 
in  connection  with  the  united  church,  to  wit,  "  The  Presbyterian  Church  in 
•Canada." 

Plaintiff  also  alleged  that  the  defendant  had  ceased  to  be  a  trustee,  and, 
acting  with  a  minority  of  the  congregation  who  refused  .to  enter  into  the 
united  church,  had  taken  forcible  possession  of  the  church  property  and 
excluded  therefrom  the  plaintiff  and  the  congregation,  for  which  he  was 
trustee. 

And  plaintiff  as  sole  surviving  and  acting  trustee,  sueing  for  himself  in 
his  said  quality,  and  for  the  congregation,  claimed  the  property  and  that 
defendant  be  ordered  to  quit  and  abandon  the  same,  and  be  declared  not  to  be 
■ft  trustee  of  said  property. 
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Petitory  Action — Continued, 

Defendant  admitted  that  he  was  not  a  trastee,  bat,  while  saying  that  he 
had  no  qnality  to  defend  the  action,  proceeded  to  allege  that  three  regular 
convened  meetings  had  been  held,  within  the  two  years,  the  effect  of  which 
was  to  take  the  ohorch  and  property  oat  of  the  anion. 

He  also  alleged  that  at  these  regularly  convened  meetings  trustees  were 
legally  appointed  to  replace  those  deceased. 

The  Superior  Court,  Johnson,  J.,  presiding,  dismissed  appellant*s  action 
-on  the  sole  ground  that  because  the  trust  deed  said  nothing  about  survivors, 
but  provided  for  a  succession,  there  could  be  no  action  unless  the  succession 
was  first  filled  up. 

The  judgment  of  the  Court  of  Queen's  Bench  confirmed  this  judgment, 
4<he  majority  presumably  on  the  ground  taken  by  Mr.  Justice  Johnson,  Mr. 
Justice  Cross  alone  giving  as  his  reason  that  the  meetings  referred  to  were 
sufficient  compliance  with  the  law  to  take  the  property  out  of  the  union. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  affirming  the  judgment 
of  the  courts  below,  that  the  action  being  a  petitory  action,  and  the  defendant 
having  pleaded  and  proved  that  he  was  not  and  had  never  pretended  to  be  in 
possession  of  the  immovable  claimed,  the  plaintiff  must  fail ;  and  that  the 
plaintiff  was  not  entitled  to  a  judgment  declaring  one  not  a  trustee  who  did 
not  pretend  to  be  and  admitted  that  he  was  not  a  trustee.  Henry,  J.,  dis- 
senting. 

Appeal  dismissed  with  c6sts. 

Morrison  y.  MoCaalg.— 19th  June,  1883. 

"2,    By  trustees  of  Quebec  North  Shore  turnpike  roads — No  title  to 
support 

See  ROAD. 

3.    Right  to  bring,  reserved  to  defendant  in  possessory  action. 

See  POSSESSORY  ACTION. 

Pew-holder — Rights  of,  in  St  Andrew's  Church,  Montreal — Dam- 
ages. 

J.,  an  elder  and  member  of  the  congregation  of  St.  Andrew's  Church, 
Montreal,  had  been  a  pew-holder  in  St.  Andrew's  Church  continuously  from 
1867  to  1872,  inclusive.  In  1869  and  1872  he  occupied  pew  No.  68,  and 
received  for  the  rental  of  1872  a  receipt  in  the  following  words  : 

66.60  Montreal,  January  9th,  1872. 

*'  Received  from  James  Johnston  the  sum  of  si:tty-six  dollars  and  fifty 

cents,  being  rent  of  first-class  pew  No.  63,  in  St.  Andrew's  Church,  Beaver 

Hall,  for  the  year  1872. 

"  For  the  Trustees,  J.  Clements." 

On  the  7th  December,  1872,  the  Trustees  notified  J.  that  they  would  not 
let  him  a  pew  for  the  following  year.  J.  thereupon  tendered  them  the  ren- 
tal for  the  next  year,  in  advance.  On  several  occasions  in  1873,  and  while 
«till  an  elder  and  member  of  the  congregation,  he  was  disturbed  in  the  pos- 
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Pewholder — Continued, 

Besaion  of  pew  No.  68,  by  the  respondents,  the  pew  having  been  placarded 
"  For  Strangers,"  strangers  seated  in  it,  his  books  and  cushions  removed,  etc. 
For  these  torts  he  brought  an  action  against  respondents,  oLaiming  910,000 
damages. 

Held,  that  J.,  being  an  elder  and  member  of  the  congregation  of  St. 
Andrew's  Church,  Montreal,  as  such  lessee,  having  tendered  the  rent  in 
advance,  was,  under  the  by-laws,  custom  and  usage,  and  constitution  of  St. 
Andrew's  Church,  entitled  to  a  continuance  of  his  lease  of  the  pew  for  the 
year  1878,  and  that  reasonable,  but  not  vindictive,  damages  should  be  allowed* 
viz.  9800.    (The  Chief  Justice  and  Strong,  J.,  dissenting). 

Jolmtton  T.  the  MlniiteF  and  Tnuteei  of  Bt.  JLndrew'i  Church.— i.  285. 

[In  this  case  the  Judicial  Committee  of  the  Privy  Council  refused  leave  to 
appeal.] 

The  Judicial  Committee  Held,  that,  although  Her  Majesty's  prerogative 

to  allow  an  appeal  was  preserved  by  s.  47  of  the  Sup.  and  £.  C.  Act,  88  V. 

c.  11,  neither  the  magnitude  of  the  case,  nor  the  e£feot  which  the  decision 

might  have  upon  a  number  of  other  oases,  made  it  a  case  in  which  an  appeal 

should  be  allowed. 

8  App.  CMei  189.— 10th  Dec.  1877. 

As  to  the  prerogative  right  to  allow  an  appeal  as  an  act  of  grace,  iee 
Gushing  v.  Dupuy ;  6  App.  Cases  409. 

In  a  case  of  the  Bank  of  New  Bruntwick  v.  McLeod  (not  reported)  a  petition 
was  presented  for  special  leave  to  appeal  from  the  judgment  of  the  Supreme 
Court  of  New  Brunswick.  In  refuting  leave  the  Judicial  Committee  gave 
reasons  to  the  following  effect : — 

1.  The  policy  of  the  Dominion  Legislature  is  to  discountenance  appeals 
in  matters  of  insolvency,  so  much  so  that  not  even  an  appeal  to  the  Supreme 
Court  of  Canada  is  allowed,  and  the  final  decision  is  made  to  rest  with  the 
highest  court  in  each  province. 

3.  The  Dominion  Legislature  cannot  affect  the  prerogative  of  the  Crown 
to  grant  special  leave  to  appeal,  but  in  advising  Her  Majesty  whether  the  prer 
rogative  should  be  exercised,  the  Privy  Council  pays  attention  to  the  expressed 
wishes  of  the  Colony,  and  will  not  recommend  its  exercise  except  in  oases  of 
general  interest  and  importance,  and  then  only  when  it  manifestly  appears 
that  the  court  below  has  erred  in  a  matter  of  law. 

8.  But  even  if  it  should  be  shown  that  the  court  below  has  so  erred 
leave  will  be  refused,  if  it  appear  that  the  court  below  has  decided  the  case 
independently  of  any  point  of  law  upon  a  particular  view  of  the  facta,  for 
the  Privy  Council  adopts  the  facts  as  found  by  the  court  below,  and  will  not 
review  such  findings  in  an  appeal  entertained  as  an  act  of  grace.    June,  188SL 

Plan — Description  by  reference  to. 

See  BOUNDARY. 

EASEMENTS. 
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Plan — Continued. 

2.  Signed  by  adjoining  proprietors. 

See  BOUNDARY,  2. 

3.  Sale  of  lands  according  to— Registration  of  a  different  plan — 

Acceptance  of  conveyance. 

See  SALE  OF  LANDS,  16. 

4  Sale  of  timber  limits — Plan  furnished  by  Crown  prior  to  sale — 
misdescription — Petition  of  Right  to  recover  for  loss  sus- 
tained—R.  S.  Q.,  Art.  5976— Art.  992,  C.  C— Practice— Style 
of  cause. 

See  CROWN,  28. 

Pleading^ — Additional  'piea — Supreme  CouH  no  power  to  allow, 

D.  MoM.,  the  respondent,  sued  S.  W.  B.  Co.,  the  appellants,  to  recover 
damages  alleged  to  have  been  sustained  by  reason  of  the  obstruction  of  the 
river  Miramichi  by  appellant's  booms.  The  pleas  were  not  gnilty,  and  leave 
and  license.  On  the  trial  counsel  proposed  to  add  a  plea,  that  the  wrong 
complained  of  was  occasioned  by  extraordinary  freshet..  The  ooansel  for  the 
respondent  objected  on  the  ground  that  such  plea  might  have  been  demurred 

« 

to.  The  learned  judge  refused  the  application,  because  he  intended  to  admit 
the  evidence  under  the  plea  of  not  guilty.  On  appeal,  counsel  for  the  appell- 
ant contended  that  the  obstruction  complained  of  was  justified  under  the 
statute  17  Y.  c.  10.  (N.B.),  incorporating  the  South-West  Boom  Company. 

Held,  that  the  appellants,  not  having  put  in  a  plea  of  justification  under 
the  btatute,  or  applied  to  the  Supreme  Court  of  New  Brunswick  in  Banco  for 
leave  to  amend  their  pleas,  could  not  rely  on  that  ground  before  this  court  to 
reverse  the  decision  of  the  court  below. 

[But  see  now  R.  S.  C.  c.  135,  s.  63.] 

The  South- West  Boom  Co.  y.  McMillan.— iii.  700. 

2.  Objection  in  Court  of  Appeal,  not  taken  by. 

See  BENEFIT  SOCIETY. 

3.  Pleas — ^Amendment  of,  in  Supreme  Court. 

See  JURISDICTION.  20. 

4.  Assignee — Trader — ^Insolvent  Act,  1875. 

See  INSOLVENCY,  4. 

5.  Equitable  Plea  in  action  for  calls. 

See  CORPORATIONS,  10. 
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Pleadings — Continued. 

6.  Want  of  proper  stamps,  not  a  defence  which  need  be  pleaded. 

S^e  BILLS  OF  EXCHANGE  AND  PR03IIS80RY  NOTES* 
2,6. 

7.  Plea  that  contract  made  in  Ilngland* 

Su  INSOLVENCY,  6. 

8.  InsuflSciency  of  Petition  of  Right. 

S€€  PETITION  OF  RIGHT.  16. 

9.  In  action  on  order  under  Companies'  Act,  1862  (Imp.) 

See  CORPORATIONS,  15. 

10.  In  action  between  adjoining  land  owners. 

See  DAMAGES,  20. 

11.  Equitable  plea  in  action  on  Bond. 

5e«  MORTGAGE,  10. 

12.  Jus  tertii — Adding  plea  of  justification  under  writ  of  replevin. 

See  CONTRACT,  14. 

13.  Plea  of  tender  and  payment  into  court — Effect  of. 

See  SALE  OF  GOODS,  12. 

14.  Motion  to  amend — Insufiiciency  of  affidavit — Matter  of  Proce- 

dure— Supreme  Court  will  not  interfere. 

See  JURISDICTION,  85. 

15.  Dilatorj^  exception — Plaintiff  out  of  Province — Art  120,  C.  C.  P., 

S-8.  7. 

See  DAMAGEH,  80. 

16.  Appellate  Court  bound  to  give  effect  to  prescription,  though  not 

pleaded. 

See  LAND,  8. 

PRESCRIPTION,  12. 

17.  Amendments  of  pleading  to  make  them  conform  to  evidence. 

See  LICENSE,  6. 

18.  Pleading — Payment  into  court — Conditionxd  plea — Plaintiffs 

right  to  withdraw. 

In  an  action  for  an  aoconnt  the  defendant  after  setting  up  A  discharge  by 
the  plaintiff  of  hie  oauae  of  action  against  the  defendant  pleaded  as  follows : — 
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Pleading — Continued. 

"  In  case  this  honoarable  ooart  should  be  of  opinion  that  the  defendant  is  still 
liable  •  •  •  ^^^  defendant  now  bring  into  court,  etc.»  the  sum  of» 
etc.,  and  states  that  the  same  is  sufficient,  etc.  The  plaintiff  took  the  money 
out  of  courb.*' 

Held,  Strong,  J.,  dissenting,  that  this  was  a  payment  into  court  in  satis* 
faction  which  the  plaintiff  had  a  right  to  retain,  notwithstanding  his  action 
was  dismissed  at  the  hearing. 

Held,  per  Strong,  J.,  that  this  plea  only  recognized  the  plaintiff's  right  to 
the  money  in  the  event  of  the  court  deciding  that  the  defendant  was  not  dis* 
charged  from  his  liability,  but  that  on  the  facts  presented  the  plaintiff  was 
eiititled  to  judgment  for  the  same  amount  as  the  sum  paid  into  court. 

Fraser  t.  Bell. — xiii.  546. 

19.  Statement  of  daim  in  Exchequer  Cov/rt — Insufici&vycy  of — 
Appeal  in  Exchequer  Court  from  order  of  jfvcdg'e  in 
Chambers, 

A  statement  of  claim  was  filed  by  the  Attorney-General  for  the  Provinoe- 
of  Ontario  in  the  Exchequer  Court  of  Canada,  praying  **that  it  may  b& 
declared  that  the  personal  property  of  persons  domiciled  within  the  Province  of 
Ontario,  dying  intestate  and  leaving  no  next  of  kin  or  other  persons  entitfed 
thereto  other  than  Her  Majesty,  belongs  to  the  province  or  to  Her  Majesty  in 
trust  for  the  province.**  The  Attorney-General  for  the  Dominion  of  Canada, 
in  answer  to  the  statement  of  claim  made  prayed  that  "  it  be  declared  thd^ 
personal  property  of  persons  who  have  died  intestate  in  Ontario  since  con- 
federation, leaving  no  next  of  kin  or  other  person  entitled  thereto  except  Her 
Majesty,  belongs  to  the  Dominion  of  Canada,  or  to  Her  Majesty  in  trust  for 
the  Dominion  of  Canada." 

No  reply  was  filed,  and  on  an  application  to  Mr.  Justice  Gwynne  in 
Chambers  for  a  summons  for  an  order  to  fix  the  time  and  place  of  trial  or 
hearing,  the  summons  was  discharged  on  the  ground  that  the  case  did  not 
present  a  proper  case  for  the  decision  of  the  court.  A  motion  was  then  made 
before  the  Exchequer  Court,  Sir  W.  J.  Bitchie,  presiding,  by  way  of  appeal 
from  the  order  of  .Mr.  Justice  Gwynne,  for  an  order  to  fix  the  time  and  plaoe 
of  trial.  The  motion  was  dismissed  without  costs,  on  the  ground  that  he  was 
not  prepared  to  interfere  with  the  order  of  another  judge  of  the  same  court 

On  appeal  to  the  full  court.  Held,  affirming  the  decisions  appealed  from» 
that  the  pleadings  did  not  disclose  any  matter  in  controversy  in  reference  to 
which  the  court  could  be  properly  asked  to  adjudge,  or  which  a  judgment  of 
the  court  could  affect. 

The  Attorney-Oeneral  of  Ontario  t.  The  Attorney-General  of  Canada. 

— xiv.  736. 

20. 1/ihel — Special  damages — Loss  of  custom. 

By  s.  11  of  the  Libel  Act  of  Manitoba,  50  V.  o.  22,  actual  malice  or  oulp* 
able  negligence  must  be  proved  in  an  action  for  libel  unless  special  damages  are 
claimed. 
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^ — Continusd. 

H«ld,  that  a  general  allegation  of  damages  by  loss  of  cnetom  is  not  a 
claim  for  special  damages  under  this  section. 

Per  Strong,  J.,  where  special  damages  are  sought  to  be  recovered  in  an 
action  of  libel,  or  for  verbal  slander  where  the  words  are  actionable  per  $e,  sacfa 
special  damage  mast  be  alleged  and  pleaded  with  particnlarity,  and  in  case  of 
special  damage  by  reason  of  loss  of  custom  the  names  of  the  castomers  must 
be  given  or  otherwise  evidence  of  the  special  damage  is  inadmissible. 

AihdovB  T.  MftBltoba  **  Free  PreM  "  Company.— xx.  43. 

And  $ee  PBACTICE,  29. 

21.  Sale  of  lands — Non-delivery  of  portion  purchased — ^Arta  1501, 

1502,  C.  C. 

See  BALE  OF  LANDS,  S3. 

22.  Notice  of  action — Want  of,  not  pleaded — Municipal  corpora- 

tion— Duty  of,  to  repair  streets — 34  V.  c.  11  (N.  B.) — 25  V. 
c.  16  (N.B.). 

See  MUNICIPAL  CORPORATION,  25. 

23.  Grant  by  local  government  of  foreshore  of  harbour — Convey- 

ance by  grantee — Claim  of  do^er  by  wife  of  grantee — Act 
of  legislature  confirming  title — Should  be  pleaded. 

See  ESTOPPEL.  19. 

24.  Guarantee  by  managing  owner  of  bills  drawn  by  master  of 

ship  on  agents  —  Misrepresentation,  defence  of,  not  avail- 
able under  plea  of  fraud. 

See  SHIPS  AND  SHIPPING,  14. 

25.  Libel — Pleas  of  "  not  guilty  "  and  "  fair  comment " — Reception 

of  evidence  to  prove  personal  dishonesty — Rejection  of  evi- 
dence in  rebuttal — General  verdict — New  trial. 

See  LIBEL,  8. 

Pledge — Of  moneys. 

See  AGREEMENT,  7. 

2.    Without  delivery — Possession — Rights  of  creditors — Art.  1970, 

a  a 

B.,  who  was  the  principal  owner  of  the  South  Eastern  Railway  Company, 
was  in  the  habit  of  mingling  the  moneys  of  the  company  with  his  own.  He 
boaght  locomotives  which  were  delivered  to,  and  used  openly  and  publicly  by, 
the  railway  company  as  their  own  property  for  several  years.  In  January 
and  May,  1883,  B.,  by  documents  sous  eeing  priv^,  sold  with  the  condition  to 
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deliver  on  demand,  ten  of  these  locomotive  engines  to  F.  et  al.,  the  appellants, 
to  guarantee  them  against  an  endorsement  of  his  notes  for  $50,000,  hut 
reserved  the  right  on  payment  of  said  notes  or  any  renewals  thereof  to  have 
said  locomotives  re-delivered  to  him.  B.  having  become  insolvent,  F.  et  al,, 
by  their  action  directed  against  B.,  the  South  Eastern  Railway  Company, 
and  B.  et  aZ.,  trustees  of  the  company  under  43*44  Y.  c.  49  (P.Q.),  asked  for 
the  delivery  of  the  locomotives,  which  were  at  the  time  in  the  open  possession 
of  the  South  Eastern  Bailway  Company,  unless  the  defendants  paid  the 
'  amount  of  their  debt.  B.  did  not  plead.  The  South  Eastern  Bailway  Com- 
pany and  B.  et  a2.,  as  trustees,  pleaded  a  general  denial,  and  during  the  pro- 
ceedings 0*H.  filed  an  intervention,  alleging  he  was  a  judgment  creditor  of  B., 
notoriously  insolvent  at  the  time  of  making  the  alleged  sale  to  F.  et  al. 

Held,  affirming  the  judgment  of  the  court  below,  that  the  transaction  with 
B.  only  amounted  to  a  pledge  not  accompanied  by  delivery,  and,  therefore, 
F.  et  al,  were  not  entitled  to  the  possession  of  the  locomotives  as  against  credi- 
tors of  the  company,  and  that  in  any  case  they  were  not  entitled  to  the  property 
as  against  O'H.,  a  judgment  creditor  of  B.,  an  insolvent. 

Fairbanks  y.  Barlow.— xiv.  217. 

S.    Insolvency — Claim  against  insolvent — Notes  held  as  collateral 
security — Collocation — Joint  and  several  liability. 

See  ASSIGNMENT,  25. 

4.  Of  shares  in  building  society — By-law — Indebtedness  to  society 

— Security. 

See  BY-LAW,  18. 

INSOLVENCY,  27. 

5.  Opposition  a  Jin  de  charge — Pledge — Art.  4^9,  C,  C. — Agreement 

—Effect  of— Arts.  1977,  W16  &  2094,  C.  C. 

The  respondent  obtained  against  the  Montreal  and  Sorel  Bailway  Com- 
pany a  judgment  for  the  sum  of  9675  and  costs  and  having  caused  a  writ  of 
venditioni  exponas  to  issue  against  the  railway  property  of  the  Montreal  and 
Sorel  railway,  the  appellants,  who  were  in  possession  and  working  the  railway, 
claimed  under  a  certain  agreement  in  writing  to  be  entitled  to  retain  posses- 
sion of  the  railway  property  pledged  to  them  for  the  disbursements  they  had 
made  on  it,  and  filed  an  opposition  ^Jin  de  charge  for  the  sum  of  935.000  in  the 
hands  of  the  sheriff.  The  respondent  contested  the  opposition.  The  agree* 
ment  relied  on  by  the  appellant  company,  was  entered  into  between  the 
Montreal  and  Sorel  railway  and  the  appellant  company,  and  stated  amongst 
other  things  that  **  the  Montreal  and  Sorel  Bailway  Company  was  burthened 
with  debts  and  had  neither  money  nor  credit  to  place  the  road  in  running 
order,  etc."  The  amount  claimed  for  disbursements,  etc.,  was  over  935,000. 
The  Superior  Court,  whose  judgment  was  affirmed  by  the  Court  of  Queen's 
'  Bench' for  Lower  Canada,  dismissed  the  opposition  djin  de  charge. 
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On  appeal  to  the  Supreme  Court  the  respondent  moved  to  qnaah  the 
appeal  on  the  ground  that  the  amount  of  the  original  judgment  was  the  only 
matter  in  controversy  and  was  insufficient  in  amount  to  give  jurisdiction  !• 
the  Court.  The  Court  without  deciding  the  question  of  jurisdiction  heard  the 
appeal  on  the  merits,  and  it  was 

Held,  1.  That  such  an  agreement  must  he  deemed  in  law  to  have  beea 
made  with  intent  to  defraud  and  was  void  as  to  the  anterior  creditors  of  the 
Montreal  and  Sorel  Railway  Company. 

2.  That  as  the  agreement  granting  the  lien  or  pledge  affected  immovable 
property  and  had  not  been  registered  it  was  void  against  the  anterior  creditors 
of  the  Montreal  and  Sorel  Railway  Company.    Axts.  1977,  2015  A  2094,  C.  C. 

3.  That  Art.  419,  C.  C,  does  not  give  to  a  pledgee  of  an  immovable  who 
has  not  registered  his  deed  a  right  of  retention  as  against  the  pledger's  execu- 
tion creditors  for  the  payment  of  his  disbursements  onihe  property  pledged, 
but  the  pledgee's  remedy  is  |>y  an  oppatition  d/in  de  eonserver  to  be  paid  out  of 
the  proceeds  of  the  judicial  sale.    Art.  1972,  C.  C. 

The  Oreat  BMteni  Railway  Gompany  t.  Lambe.— zxi.  43L 

6.  Insolvency,  knowledge  of  by  creditor — Fraudulent  preference — 
Warehouse  receipt— Novation— Arts.  1975, 1034, 1035, 1038. 
1169,  C.  C. 

See  INSOLVENCY,  82. 

Police  regulations. 

See  LEGISLATURE,  10. 

Policy. 

See  INSURANCE,  FIRE,  LIFE,  MARINE. 

Possession— Title  by. 

See  LIMITATIONS,  2. 

2.  As  caretaker. 

See  TENANCY  AT  WILL. 

3.  As  against  wrong-doers — Mixture  of  logs. 

See  REPLEVIN,  2. 

4.  By  road  trustees. 

See  ROAD. 

5.  Po88€88ion  fravdvZently  obtained  by  defendant — Plaintiff  not 

put  on  proof  of  title — Tax  sale — Aeseas^nent — Sheriff's^  deed 
— Court  of  Chancery,  powere  of  in  action  of  eQectmewt — 
R  S.  0,  c.  40,  a.  87;  33  F.  c.  23. 

N.,  respondent,  as  assignee  in  insolvency  of  H.,  who  bon^tht  a  lot  of  land 
from  the  purchaser  at  a  sherifTs  sale  for  taxes,  filed  a  bill  in  Chancery  under 
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the  Ontario  Administration  of  Justice  Act  against  W.  &  O'N.  (appellants),, 
who  were  in  possession,  praying  inter  alia  that  defendants  be  ordered  to- 
deliver  np  possession  of  the  lands  and  to  account  for  the  value  of  trees,  eto.,. 
cut  down  and  removed.    W.  by  his  answer  adopted  O'N's.  possession  and 
claimed  under  conveyance  from  the  Crown  and  impeached  the  validity  of  the- 
sale  for  taxes.    0*N.  by  his  acswer  alleged  he  was  in  possession  under  W.   At 
the  trial  it  was  proved  that  H.  gave  a  lease  of  the  lot  to  one  T.  for  fooir  years, 
and  that  0*N.  went  to  T.  while  he  was  still  in  possession,  and  by  fraudulent 
representations  induced  T.  to  leave  the  place  and  thereby  obtained  possession 
for  the  benefit  of  W.     The  Court  of  Chancery  for  Ontario  held  that  appellants 
were  obliged  to  yield  up  possession  to  the  respondent  before  asserting  any  title 
in  themselves.     The  Court  of  Appeal  for  Ontario  varied  the  decree  by  declar- 
ing that  the  decree  was  to  be  without  prejudice  to  any  proceeding  the  appellant 
W.  might  be  advised  to  take  to  establish  his  title  to  the  lands  in  question 
within  two  months  from  the  date  thereof. 

Held,  per  Ritchie,  C.J.,  and  Strong,  Foumier  and  Henry,  JJ.,  affirming 
the  judgment  of  the  courts  below, — that  the  appellants,  having  gone  into  pes* 
session  under  T.,  were  estopped  in  this  suit  from  disputing  their  landlord's- 
title,  and  that  the  respondent  was  entitled  to  an  injunction  to  restrain  appell- 
ants from  committing  waste  and  to  an  account  for  waste  ali^eady  committed. 

Per  Strong,  J. — The  decree  made  by  the  Chancellor  would  have  constituted 
no  bar  to  a  subsequent  action  at  law  or  suit  in  equity  by  W.  to  impeach  the^ 
tax  sale,  and  should  not  have  been  varied  by  the  Court  of  Appeal. 

Per  G Wynne,  J. — The  case  should  have  been  disposed  of  upon  the  issue  as< 
to  the  validity  of  title  upon  which  the  plaintiff  had  by  his  bill  rested  his  case ;. 
and  as  the  appellants  had  failed  to  prove  that  the  taxes  had  been  paid  before 
the  sheriff's  sale,  the  Ontario  statute,  83  V.  c.  23,  had  removed  all  errors  and 
defects,  if  any  there  were,  which  would  have  enabled  the  true  owner,  at  the 
time  of  the  sale,  to  have  avoided  it,  and  pursuant  to  the  provisions  ol  o.  40, 
s,  87,  B.  S.  O.,  the  respondent  was  entitled  to  recover  possession  of  the  land  ixi> 
question  and  to  have  execution  therefor,  but  not  to  an  order  for  an  injunction 
or  any  direction  for  an  account,  the  statute  authorizing  title  to  real  property 
to  be  tried  in  a  Court  of  Chancery  not  justifyii^g  a  judgment  of  a  more  exten- 
sive character  than  would  have  been  pronounced  in  a  court  of  common  law  if 

the  action  had  been  brought  there. 

White  T.  MelleB.— xi.  587. 

6.  Of  marsh  lands — Accretion. 

See  TRESPASS,  10. 

7.  Title  by-^Limitationa—SS  F.  c.  16(0.)- 

This  is  an  action  brought  to  recover  possession  of  the  north  half  of  lot  No.. 
34,  in  the  ninth  concession  of  the  township  of  North  Dumfries,  in  the  county- 
of  Waterloo,  in  the  Province  of  Ontario.  The  respondent  is  the  plaintiff  in 
the  action,  and  claims  title  to  the  land  as  residuary  devisee  under  the  last  will* 
And  testament  of  Madeline  Ross,  deceased.  The  respondent's  case  is  that  one- 
Charles  Ross  was  at  the  time  of  his  death  in  1804  the  owner  in  fee  of  the> 
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above  landa.  He  died  intestate  leaving  him  snrviving  his  widow  Madeline 
Boss,  bat  no  issue.  After  the  death  of  Charles  his  widow  remained  in  posses- 
sion and  occupation,  by  herself,  or  her  tenants,  of  the  whole  premises  up  to 
the  time  of  her  death  on  the  6th  October,  1881.  By  an  indenture  of  lease 
dated  the  3rd  day  of  May,  1881,  she  demised  the  premises  to  the  defendant 
Oliver  for  the  period  of  five  years  to  be  computed  from  the  first  day  of  April, 
1881,  and  at  the  time  of  her  death  Oliver  was  in  possession  of  the  premises  as 
tenant  under  such  lease. 

The  plaintiff  had  for  some  years  resided  with  Mrs.  Boss  in  the  house  on 
the  premises,  and  continued  to  reside  there  some  time  after  Mrs.  Boss's 
4leath.  She  subsequently  left  the  premises,  leaving  the  tenant  Oliver  in 
possession. 

The  defendant  Boss,  pretending  to  be  one  of  the  heirs-at-law  of  the  late 
Charles  Boss,  shortly  after  the  death  of  Mrs.  Boss,  procured  through  a  solicitor 
•the  defendant  Oliver  to  accept  from  him  a  lease  of  the  premises  for  the  period 
of  one  year,  and  to  attorn  to  him  as  landlord. 

The  respondent  on  the  24th  of  October,  1882,  commenced  this  action 
■against  the  defendant  Oliver  (who  was  then  in  possession  of  the  said  land) 
^claiming  title  thereto  as  residutory  devisee  under  the  last  will  and  testament 
•of  Madeline  Boss,  who  had  acquired  a  title  by  length  of  possession  subsequent 
to  the  death  of  her  husband  the  said  Charles  Boss.  Tlie  defendant  Boss, 
having  obtained  an  order  allowing  him  to  defend  as  landlord,  was  made  a 
^iefendant  in  the  action.  In  his  statement  of  defence  he  claimed  title  to  the 
premises  as  one  of  the  heirs-at-law  of  the  late  Charles  Koss,  and  alleged  an 
.agreement  made  by  Madeline  Boss  with  the  heirs-at-law  by  which  Madeline 
Boss  had  been  permitted  to  occupy  the  land  by  way  of  ah  assignment  of  dower 
for  her  life,  and  that  she  had  occupied  as  caretaker,  and  by  virtue  of  such 
agreement,  and  that  her  occupation  was  not  adverse  to  his  title,  or  that  of  the 
•other  heirs-at-law. 

At  the  trial  the  Judge  entered  a  verdict  for  the  defendant.  The  plaintiff 
then  moved  before  the  full  Court  of  the  Queen's  Bench  Division  to  set  aside 
this  verdict,  and  to  enter  judgment  for  the  plaintiff ;  upon  which  motion,  after 
hearing  argument,  the  Court  unanimously  set  aside  the  verdict  for  the  defen- 
dants, and  directed  judgment  to  be  entered  for  the  plaintiff. 

From  this  judgment  the  appellant  Boss  appealed  to  the  Court  of  Appeal 
ior  Ontario,  which  Court,  after  hearing,  and  at  the  close  of  the  argument, 
unanimously  dismissed  the  appeal  and  affirmed  the  judgment  of  the  Court 
■below. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  affirming  the  judgments 
-of  the  Courts  below,  that  there  was  no  evidence  of  an  agreement  between  the 
heirs-at-law  of  Charles  Boss  and  his  widow  that  she  should  occupy  the  land 
during  her  life  in  lieu  of  dower,  and  nothing  to  show  that  the  heirs  could  not 
have  brought  an  action  and  recovered  the  land  at  any  time  between  the  death 
of  Charles  Boss  and  the  Ist  day  of  July,  1877,  when  their  right  and  title  were 
extinguished  or  ceased  by  virtue  of  the  Statute  of  Ontario,  88  V.  c.  16.  Appeal 
-dismissed  with  costs. 

Oliver  t.  Johnston.— 9th  April,  1886. 
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8.  Title  by — Failure  to  establish -- Insolvent  Act  of  1875,  ss.  68^ 

75— Fraudulent  conveyance. 

In  an  action  of  ejectment  the  plaintiff  claimed  title  under  F. ,  a  grantee  of 
6.,  the  assignee  in  insolvency  of  P.  D.,  who  formerly  owned  the  land,  and  who- 
some  years  before  his  insolvency  had  conveyed  the  land  to  his  brother  L.  D. 
8.,  under  the  advice  of  the  inspectors  of  the  estate,  refused  to  take  proceed- 
ings to  set  aside  the  conveyance  to  L.  D.  as  fraudulent,  and  two  of  the  credit- 
ors, under  the  provisions  of  s.  68  of  the  Act,  having  obtained  leave  from  the* 
insolvency  judge  instituted  a  suit  in  the  name  of  S.,  and  procured  a  decree- 
declaring  the  conveyance  to  L.  D.  fraudulent,  and,  as  against  S.,  void.    The 
decree  did  not  direct  a  sale  of  the  land,  as  was  prayed.     The  land  was,  how- 
ever, advertised  for  sale,  the  period  of  advertisement  being  shortened  by  the 
judge,  and  was  sold  to  F. ;  8.,  under  instructions  from  the  general  body  or 
creditors  at  first  refused  to  convey  to  F.,  but  subsequently  conveyed  upon  an 
order  being  obtained  from  the  judge  directing  him  to  do  so. 

It  was  held  by  the  Court  of  Appeal  for  Ontario,  12  Ont.  App.  R.  298^ 
affirming  the  decision  of  the  C.  P.  Div.,  9  Ont.  B.  89,  that  the  sale  was  not  one 
subject  to  the  control  of  the  general  body  of  creditors,  and  therefore  the  restric- 
tions of  B.  75  of  the  Act  were  inapplicable  and  the  sale  was  valid.  Further, 
that  the  defendant  failed  to  establish  his  claim  of  title  by  possession. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  judgment  of 
the  court  below  should  be  affirmed. 

Appeal  dismissed  with  costs. 

Herbert  t.  Donovan.— April  9, 1886. 

9.  Title  by  —  Statute  of  Limitations  —  Possession  of  tenant  of 

ovmer  of  life  estate  as  against  remainder-nian. 

By  a  deed  to  trustees  in  1887,  two  lots  of  land  were  conveyed  in  trust  for 
£.  A.  for  her  life,  with  the  remainder  as  follows :  Lot  No.  2  to  G.  A.,  and  lot  No. 

1  to  A.  A.,  to  the  use  of  them,  their  heirs  and  assigns,  as  joint-tenants  and  not 
as  tenants  in  common.  £.  A.,  the  tenant  for  life,  entered  into  possession  of 
lot  No.  2,  and  in  1862  put  her  son,  the  husband  of  the  defendant  into  posses- 
sion without  exacting  any  rent.  The  son  died  a  few  months  after,  and  the^ 
defendant,  his  widow,  continued  in  possession  of  the  lot,  and  was  in  possession 
in  1875,  when  the  tenant  for  life  died.  In  1878,  A.  A.,  the  plaintiff,  obtained 
a  deed  of  the  legal  estate  in  the  two  lots  from  the  executors  of  the  surviving 
trustee  (G.  A.  having  died  a  number  of  years  before)  and  brought  an  action 
against  the  defendant  for  the  recovery  of  the  said  lot  No.  2. 

Heldt  affirming  the  judgment  of  the  court  below,  7  Ont.  App.  B.  592  ; 

2  C.  L.  T.  544,  that  as  there  was  no  time  prior  to  the  death  of  the  tenant 
for  life  when  either  the  trustees  or  those  entitled  in  remainder  could  have 
interfered  with  the  possession  of  the  lot,  the  Statute  of  Limitations  did  not 
begin  to  run  against  the  remainder-man  until  the  death  of  the  tenant  for  lil» 
in  1875,  and  he  was  therefore  entitled  to  recover. 

Hfdds  also,  that  for  the  purposes  of  the  action  it  was  immaterial  whether- 
the  plaintiff  was  entitled  to  the  whole  lot  by  survivorship  on  the  termination^ 
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of  the  joint  tenancy  by  the  death  of  his  brother,  or  only  to  his  portion  of  the 

lot  as  one  of  his  iHrother's  heirs. 

Adamson  t.  Adamioii. — ^xii.  563. 

J.O.  Title  to  Land — Possession — Nature  of — Statute  of  limitations 

— Evidence. 

• 

In  an  action  against  O.  to  recover  possession  of  land  it  was  shown  that  O. 
had  been  in  possession  for  over  twenty  years ;  that  he  was  originally  in  as 
caretaker  for  one  of  the  owners;  that  afterwards  the  property  was  severed 
by  jadicial  decree  and  snch  owner  was  ordered  to  convey  certain  portions  to 
the  others  ;  that  after  the  severance  O.  performed  acts  showing  that  he  was 
still  acting  for  the  owners ;  and  that  he  also  exercised  acts  of  ownership  by 
enclosing  the  land  with  a  fence  and  in  other  wsys. 

Held,  reversing  the  judgment  of  the  Court  of  Appeal  and  restoring  that  of 
Rose,  J.,  at  the  trial,  that  the  severance  of  the  property  did  not  alter  the  rela- 
tion between  the  owners  and  O. ;  that  no  act  was  done  by  O.  at  any  time 
declariug  that  he  would  not  continue  to  act  as  caretaker ;  and  that  his  posses- 
sion, therefore,  continued  to  be  that  of  caretaker  and  he  had  acquired  no  title 
by  possession.      Ryan  v.  Ryan,  5  Can.  S.  G.  R.  487  [tee  Tenancy  at  Will], 

followed. 

Heward  y.  0*Donohoe.— xix.  341. 

11.  Action  for  recovery  of  land  a^^ainst  husband  and  wife — Alle- 

gation of  possession  in  wife — Sale  by  sheriff  as  against 
husband — Irregularities  in — Trial  of  action  after  pleadings 
maintained  on  demurrer. 

See  EJECTMENT.  6. 

12.  Sale  of  lands  in  hands  of  executors  by  sheriff  for  note  given 

by  one  of  the  executors  endoreed  by  testator — Purchase  by 
executor — Possession  taken  by  devisee  of  the  lands — Trust 
— Statute  of  limitations. 

See  TRUSTS  AND  TRUSTEES,  24. 

13.  Devise  to  children  and  their  issue — Possession  of  lands  of  estate 

taken  by  a  son  appointed  executor  and  trustee,  but  who  had 
not  proved  will  nor  disclaimed — Consent  of  acting  executor 
and  trustee — Statute  of  limitations. 

See  WILL,  23. 

JPossessory  Action. — Equivocal  possession — Right  of  way. 

In  a  possessory  action  brought  by  P.  against  H. ,  the  latter  denied  H.'s 
possession  and  pleaded  inter  alia  that  he  was  proprietor  and  had  exercised  a 
right  of  way  over  the  lands  in  dispute  for  a  number  of  years.    The  land  in 
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diBpnte  consisted  of  a  roadway  sitaated  between  the  ajdjoining  properties  of 
the  plaintiff  and  defendant. 

At  the  trial  P.  (the  defendant)  put  in  his  title.  H.  (plaintiff)  proved  that 
he  had  had  possession  for  a  year  by  closing  up  the  roadway  with  a  fence  and 
pQtUng  his  cattle  there,  and  that  at  times  he  allowed  the  defendant  and  others 
to  use  the  roadway  to  get  to  the  river,  but  that  when  defendant  took  down  the 
fence  he  immediately  restored  it,  and  that  defendant  then  asked  him  to  let 
him  Qse  it.  That  it  was  after  the  defendant  had  again  taken  forcible  posses- 
sion of  the  land  that  he  instituted  against  him  the  present  action.  The  courts 
below  held  that  both  parties  had  only  proved  an  equivocal  possession  and 
dismissed  the  plaintiff's  action,  ordering  that  their  rights  should  be  tried  by 
an  action  au  petitoire. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  Fonrnier,  J.,  dissenting, 
that  as  P.  had  proved  a  possession  atiimo  domini  for  a  year  and  a  day,  he 
should  be  reinstated  and  maintained  in  peaceable  possession  of  the  land,  and 
H.  be  forbidden  to  trouble  him  by  exercising  a  right  of  way  over  the  land  in 
question,  reserving  to  the  latter  his  recourse  to  revendicate  au  petitoire  any 
right  he  might  have. 

Appeal  allowed  with  costs. 

PinBonneaiilt  t.  Hebert.— 8th  March,  1886.— xiii.  450. 

Power  of  Attorney— To  sell  land. 

See  SALE  OF  LANDS,  5. 

2.    To  sell  mortgaged  lands— Sale  of,  on  credit —Application  of 
proceeds — Duty  of  purchaser. 

See  MORTGAGE,  21. 

8.    Construction  of — Authority  to  settle  and  adjust  claim — Right  to 
receive  payment  under, 

A  crew  of  sailors  claiming  salvage  from  the  owners  of  a  vessel  picked  up 
at  sea  gave  a  power  of  attorney  to  P.  authorizing  him  to  bring  suit  or 
otherwise  settle  and  adjust  any  claim  which  they  might  have  for  salvage 
services,  etc. 

Held,  affirming  the  decision  of  the  local  judge  in  admiralty,  that  P.  was 
not  authorized  to  receive  payment  of  the  sum  awarded  for  salvage  or  to  appor- 
tion the  respective  shares  of  the  sailors  therein. 

Taschereau,  J.,  took  no  part  in  judgment,  entertaining  doubts  as  to  the 
jurisdiction  of  the  court  to  hear  the  appeal. 

ChnrohUl  t.  MoKay— In  re  The  Bhip  ^  Quebee.**— xx.  472. 
Power  of  Sale. — In  mortgage,  exercised  after  foreclosure. 

See  MORTGAGE,  15. 
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Under  the  practice  in  Nova  Scotia,  where  the  wife  is  improperly  joined  a* 
co-plaintiff  with  t&e  hnsband,  the  suit  does  not  abate,  but  the  wife's  name 
must  be  strack  out  of  the  record. 

Caldwell  t.  Stadacona  F.  ft  L.  Int.  Co.  -12th  January,  1883.^x1  212. 

la.  Contempt  of  Court — Practice  in  case  of — Judgment  not  final — 
R.  S.  C.  c.  135,  8.  24  (a). 

See  JURISDICTION,  53. 

2.  Railway   Co. — Bonus — Action  against    municipality — Specific 

performance— Counter  claim— Damages. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  42. 

3.  Hypothecary  action — Judgment  in — Art.  -2075,  C.  C. — Service 

of  judgment — Art.  4^6,  C.  C.  P,  and  C,  S.  L.  C.  c.  49,  8.  IS — 
Waiver. 


By  a  judgment  en  declaration  (Vhypoth^ue  certain  property  in  the 
sion  and  ownership  of  respondents  was  declared  hypothecated  in  favour  of  the 
appellant  in  the  sura  of  95,200  and  interest  and  costs  ;  they  were  condemned 
to  surrender  the  same  in  order  that  it  might  be  judicially  sold  to  satisfy  the 
judgment,  unless  they  preferred  to  pay  to  appellant  the  amount  of  the  judg- 
ment.  By  the  judgment  it  was  also  decreed  that  the  option  should  be  made 
within  forty  days  of  the  service  to  be  made  upon  them  of  the  judgment,  and 
in  default  of  their  so  doing  within  the  said  delay  that  the  respondenta  be  con- 
demned to  pay  to  the  appellant  the  amount  of  the  judgment.  This  judgment 
(the  respondents  residing  in  Scotland  and  having  no  domicile  in  Canada)  was 
served  at  the  prothonotary's  office  and  on  the  respondents*  attorneys.  After 
the  delay  of  forty  days,  no  choice  or  option  having  been  made,  the  appellant 
caused  a  writ  of  fi.  fa.  de  terri$  to  issue  against  the  respondents  for  the  foil 
amount  of  the  judgment.  The  sheriff  first  seized  the  property  hypothecated,, 
sold  it  and  handed  over  the  proceeds  to  a  prior  mortgagee.  Another  writ  of 
JL  fa.  de  terris  was  then  issued  and  other  realty  belonging  to  the  respondents 
was  seized.  To  this  second  seizure  the  respondents  filed  an  opposition  ^fin 
d^annuler,  claiming  that  the  judgment  had  not  been  served  on  them  and  that 
they  were  not  personally  liable  for  the  debt  due  to  appellant. 

Held,— Ist,  Reversing  the  judgment  of  the  court  below,  that  it  is  not 
necessary  to  serve  a  judgment  en  d/elaration  d'hypothique  on  a  defendant  who 
is  absent  from  the  Province  and  has  no  domicile.  Art.  476,  C.  C.  P.  and  C,  S. 
L.  C.  c.  49,  s.  15. 

2nd.  That  the  respondents,  by  not  opposing  the  first  seizure  of  their 
property,  had  waived  any  irregularity  (if  any)  as  to  the  service  of  the  judgpient. 

3rd.    That  in  an  action  en  dklaration  d'hypothique  the  defendant  may,  in 

default  of  his  surrendering  the  property  within  the  period  fixed  by  the  court, 

be  personally  condemned  to  pay  the  full  amount  of  the  plaintiff's  claim.     Art.^ 

2076,  C.  C. 

Dnl^O  V.  Kidston.— xri.  357. 
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4.  Parties  to  action — ^Sale  of  personal  rights — Warranty. 

See  YENDOK  AND  PUBCHASEB,  2. 

5.  Action  for  libel — Newspaper  publication — Lost  MSS. — Proof  of 

handwriting — Change  of  signature — Cross-examination — 
Nature  of. 

See  EVIDENCE,  39. 

6.  Railway  Co, — Carriage  of  goods — Claim  for  loss — lAmitaiion 

of  time — Derwwrrer — Acquiescence  in  judgment — Res  judi- 
cata— Partial  loss — Joint  tort-feasors — Release  to  one — 
Effect  of 

A  oondition  of  a  oootraot  for  carriage  of  goods  by  railway  provided  that  no 
efadm  for  damages  to,  lou  of,  or  detention  of  goods  should  be  allowed  unless 
notice  in  writing,  with  partioalars,  was  giyen  to  the  station  agent  at  or  nearest 
to  the  place  of  delivery  within  thirty-six  honrs  after  delivery  of  the  goods  in 
respect  to  which  the  claim  was  made. 

Held,  j>«r  Strong,  J.,  that  a  plea  setting  np  non-compliance  with  this  con- 
dition having  been  demurred  to,  and  the  plaintiff  not  having  appealed  against 
a  judgment  overruling  the  demurrer,  the  question  as  to  the  sufficiency  in  law 
of  the  defence  was  res  judicata. 

Held  also, — Per  Strong,  J.,  Gwynne,  J.,  contra,  that  part  of  the  consign- 
■lenl  having  been  lost  such  notice  should  have  been  given  in  respect  to  the 
same  within  thirty-six  hours  after  the  delivery  of  the  goods  which  arrived 
safely. 

(Quaere, — In  the  present  state  of  the  law  is  a  release  to,  or  satisfaction 
from  one  of  several  joint  tort-feasors,  a  bar  to  an  action  against  the  others  ? 

Grand  Trunk  Railway  Company  of  Canada  t.  McMUlan.— xvi.  548. 

AND  See  BAIL  WAYS  AND  RAILWAY  COMPANIES,  43. 

T.    Capias — Bail,  discharge  of  for  delay  in  not  entering  judgment — 
Order  in  discretion  of  court  below — Practice — No  Appeal. 

See  JURISDICTION,  61. 

8.  Warehouse  receipts — Parol  agreement  as  to  disposal  of  surplus 

from  sale  of  goods — Action  by  creditor — Parties — Banking 
Act— R.  S.  C.  c.  120,  s.  63  et  seq. 

See  BANES  AND  BANKING,  18. 

9.  Set  off — Not  pleaded  in  action — Right  to  set-off  judgment — 

Equitable  assignment. 
See  SET-OFF,  8. 

CAS.  DIO.— 42 
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10.  Art,  451 J  C.  C,  P. — Retraxit — Svhseqwent  dction — Docv/ment 

not  proved  at  trial — Consideration  of  in  appeal  — Lis  pen- 
dens and  Rea  judicata — Pleas  of. 

The  Exchange  Bank  of  Canada,  in  an  action  instituted  hy  them  against 
O.,  filed  a  withdrawal  of  a  part  of  their  demand  in  open  ooart  reserving  their 
right  to  institute  a  subsequent  action  for  the  amount  so  withdrawn.  The 
court  acted  on  this  reiraxitf  and  gave  judgment  for  the  balance.  This  judg- 
ment was  not  appealed  from.  In  a  subsequent  action  for  the  amount  so 
reserved: 

Held,  reversing  the  judgment  of  the  court  below,  Foumier,  J.,  dissenting, 
that  the  provisions  of  Art.  451,  C.  C.  P.  are  applicable  to  a  withdrawal  made 
outside,  and  without  the  interference  of,  the  court  and  cannot  affect  the 
validity  of  a  withdrawal  made  in  open  court  and  with  its  permission. 

2.  That  it  was  too  late  in  the  second  action  to  question  the  validity  of  the 
retraxit  upon  which  the  court  had  in  the  first  action  acted  and  rendered  a 
judgment  which  was  final  and  conclusive. 

A  document  not  proved  at  the  trial  but  relied  on  in  the  Court  of  Queen's 
Bench  for  the  first  time  cannot  be  relied  on  or  made  part  of  the  cate  in  appeal. 
Montreal  L.  dt  M,  Co.  v.  FavUetix,  3  Can.  S.  C.  R.  488,  and  Lumau  v.  MoUon*§ 
Bank,  10  Can.  S.  C.  R.  527,  followed. 

Exchange  Bank  of  Canada  t.  Gilman.— xvii.  108. 

11.  Libel — Trial  of  action — Iraproper  direction  to  jury — Excessive 

damages — Reduction  of  verdict. 

Held,  per  Strong,  Foumier,  Tasohereau  and  Gwynne,  JJ.,  that  where  on 
the  trial  of  an  action  for  libel  the  case  was  improperly  left  to  the  jury,  but  the 
only  prejudice  occasioned  to  the  defendant  thereby  was  that  of  excessive 
damages,  the  verdict  might  stand  on  the  plaintiff  consenting  to  the  damages 
being  reduced  to  a  sum  named  by  the  court. 

Held,  per  Ritchie,  C.  J.,  that  there  had  been  a  mis- trial  and  the  consent  of 
both  parties  to  such  reduction  was  necessary. 

Higgina  Y.  Walkem.— xvii.  225. 

12.  Windi7ig-up  Act — Procedure  under —  Use  of  ordinary  Trutchin- 

ery  of  cov/rt — Security — Reference  to  master  to  settle. 

In  assigning  to  provincial  courts  or  judges  certain  functions  under  the 
Winding-up  Act,  Parliament  intended  that  the  same  should  be  performed  by 
means  of  the  ordinary  machinery  of  the  court  and  by  its  ordinary  procedure. 
It  is,  therefore,  no  ground  of  objection  to  a  winding-up  order  that  the  security 
to  be  given  by  the  liquidator  appointed  thereby  is  not  fixed  by  the  order,  but  is 
left  to  be  settled  by  a  master. 

Shoolbred  t.  Clarke.— xviL  265. 
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13.  Writ  of  eooecvUion — Signature  of  prothonotary — Seal  of  court. 

In  the  Provinoe  of  Nova  Scotia  writs  of  execution  ueed  not  be  signed  by 
the  prothonotary  of  the  court.  It  is  the  seal  of  the  court  which  gives  validity 
to  such  writs,  not  the  signature  of  the  officer. 

iFohlbald  T.  Hubley.— xviiL  116. 
See  CHATTEL  MORTGAGE.  11. 

14.  Tierce-oppoaition  to  a  judgment — Interest  ofoppoaant — Inter- 

vention— Sale  of  litigious  rights — Arts.  14^5, 989, 990, 1683 
C.  C. — Arts.  154,  SlOy  C,  P.  C. — Judgment — When  action 
was  prescribed— Arts.  2216,  2243,  2266,  2187,  G.  0. 

P.  having  filed  a  tierce-opposition  to  a  judgment  obtained  by  the  Attorney- 
General  of  the  Province  of  Quebec  in  1884,  in  a  suit  commenced  by  information 
in  1790  against  the  succession  of  one  M.P.  in  order  to  have  the  judgment  set 
aside  on  the  ground  that  it  declared  escheated  to  the  Grown  a  part  of  the 
Seigniory  of  Grondines,  of  which  he  (P.)  had  been  in  possession  for  a  great 
number  of  years,  and  which  judgment  it  was  alleged  had  been  obtained 
illegally  and  by  fraud  and  collusion,  one  M.,  an  advocate,  who  had  purchased, 
all  the  rights  of  the  Crown  in  the  said  succession,  intervened  and  asked  for 
the  dismissal  of  the  tierce-oppoiition.  The  Attorney-General  and  the  curator 
to  the  succession  of  M,  P.,  the  only  parties  to  the  judgment  sought  to  be  set. 
aside,  in  answer  to  P.'s  tierce-oppoiition  merely  appeared  and  declared  thati 
"  ils  8* en  rapportent  d  justice.^*  Upon  the  issues  being  joined  on  the  tierce- 
opposition  and  on  the  intervention  and  evidence  taken,  the  Superior  CocuH* 
dismissed  M.'s  infeervention  and  maintained  P.*s  tierce-oppotition.  On  appeal 
to  the  Court  of  Queen's  Bench  by  the  Crown  and  M.  jointly,  this  judgment 
was  reversed,  and  P.*s  tierce-oppoiition  was  dismissed.  On  appeal  to  the 
Supreme  Court  of  Canada : 

Heldy  reversing  the  judgment  of  the  court  below,  1st.  That  M.  had  no 
locus  standi  to  intervene,  the  sale  to  him  of  the  Crown's  rights  being  void 
(a)  because  it  was  a  sale  of  litigious  rights  to  an  advocate  prohibited  by 
Arts.  1485  &  1583,  C.  C,  and  therefore  null  under  Arts.  14  &  990  C.  C. ; 
(6)  because  it  was  tainted  with  champerty.  Arts.  14, 989, 990,  C.  C. ;  (c)  because 
M.  admitted  he  had  no  interest  in  the  case,  Art.  154,  C.  P.  C. 

2nd.  That  P.,  being  in  possession  of  the  property,  declared  escheated  to 
the  Crown  in  a  proceeding  to  which  he  was  not  a  party  had  a  sufficient  interest 
under  the  circumstances  in  the  case  to  file  a  tierce-oppositionj  and  that  the 
judgment  of  1884  should  be  set  aside  because  inter  alia,  (a)  it  was  obtained  by 
fraud  and  collusion:  (6)  the  action  being  prescribed  in  1884  (Arts.  2216,  2242 » 
2265,  C.  C),  P.,  under  Art.  2187,  had  the  right  to  avail  himself  of  this  pre- 
scription. 

Foumier,  J.,  dissenting  on  the  ground  that  P.,  not  having  alleged  or 

shown  a  right  superior  to  that  of  the  Crown,  his  tierce-opposition  should  be 

dismissed. 

'    Price  T.  Meroier.— xviii.  303. 
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15.  Arbitration — Award  made  rule  of  court — Time  for  applying  to 

set  it  aside— 9  &  10  W.  m.  c  15,  s.  2— R  S.  O.  (1887)  c  53,  s.  37. 

See  ABBITRA.TION  AND  AWARD,  82. 

16.  Criminal  trial — Causing  jurors  to  stand  aside — Right  of  Crown 

after  perusal  of  panel — Form  of  prisoner's  remedy — Case 
reserved — Writ  of  error. 

See  CRIMINAL  APPEAL,  18. 

17.  Admission  of  evidence  —  Cross  examination  —  Conversation 

partly  given  on  examination  in  chief — Evidence  of  counsel 

See  EVIDENCE,  60. 

18.  Tender  of  evidence — Qrounds  urged  at  trial — ^New  grounds 

relied  on  in  appeal. 

See  EVIDENCE,  51. 

19.  Practice — Nova  Scotia  Judicature  Act,  rule  ^76 — Motion,  for 

new  trial — Disposal  of  whole  case  on — Directions  to  jury — 
Observations  by  judge  on  issue  not  pleaded — Proper  case  for 
dispensing  with  jury. 

In  an  action  for  winding-up  a  partnership  in  the  gold  mining  basineBS  the 
defence  pleaded  was  that  there  never  was  a  partnership  formed  between  the 
plaintiff  and  the  defendants,  or,  if  there  was,  that  it  had  been  pat  an  end  to  by 
a  verbal  agreement  between  the  parties.  The  case  was  tried  by  a  jary  and  the 
resalt  depended  on  the  credibility  to  be  attached  to  the  respective  witnesses  on 
each  side  who  gave  evidence  as  to  the  agreement  that  had  been  entered  into. 
No  issae  of  fraad  was  raised  by  the  defendants  bat  the  trial  jadge,  in  charging 
the  jnry,  made  strong  observations  in  respect  to  fraadalent  concealment  of 
facts  from  the  plaintiff  and  submitted  questions  to  the  jury  calling  for  find- 
ings in  relation  to  sach  fraad.  The  plaintiff  having  obtained  a  verdict  which 
was  sustained  by  the  Supreme  Court  of  Nova  Scotia : 

Held,  reversing  the  judgment  of  the  court  below,  Gwynne,  J.,  dissenting, 
that  there  should  be  a  new  trial. 

Per  Gwynne,  J.,  unless  either  party  desires  to  give  further  evidence  the 
couxi  ^ould  render  the  judgment  on  the  evidence  as  it  stands  which  the  court 
below  ought  to  have  given. 

Per  Strong,  J.,  under  rule  476  of  the  Judicature  Act  the  court  can  take  a 
case  which  has  been  passed  upon  by  a  jury  into  its  own  hands  and  dispose  of 
it  if  all  the  proper  materials  on  which  to  decide  are  before  it,  but  in  this  case 
the  materials  essential  to  the  final  disposition  of  the  case  are  not  before  the 
court  and  there  must  be  a  new  trial. 

Per  Bitchie,  C.J. — The  Supreme  Court,  as  an  appellate  court  foe  the 
Dominion,  should  not  approve  of  such  strong  observations  being  made  by  a 
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judge  as  were  made  in  this  case,  in  effect  oharging  upon  the  defendants  fraud 
not  set  oat  in  the  pleadings  and  not  le^timately  in  issue  in  the  cause. 

Per  Strong,  Foumier,  Tasohereaa,  Gwynne  and  Patterson,  JJ.,  that  the 
case  was  essentially  an  equity  case  and  one  in  which  a  jury  could  advantage- 
ously have  been  dispensed  with. 

Present: — Sir  W.  J.  Bitchie,  G.J.,  and  Strong,  Fournier,  Taschereau, 
Gwynne  and  Patterson,  JJ. 

Hardman  t.  Putnam. — Feby.  18, 1891. — xviii.  714. 

20.  Charge  to  jury — Misdirection — New  trial — Taking  accounts, 

W.,  a  trader,  beiug  in  financial  difficulties  assigned  all  his  property  to  B. 
who  undertook  to  arrange  with  W.'s  creditors.  W.  subsequently  assigned  his 
property  in  trust  for  the  benefit  of  his  creditors  and  the  assignee  and  some  of 
of  the  creditors  brought  an  action  to  have  the  transfer  to  B.  set  aside.  On  the 
trial,  after  the  evidence  on  both  sides  was  concluded,  plaintiff's  counsel  asked 
the  judge  to  instruct  the  jury  as  to  what  constituted  fraud  under  the  Statute 
of  Elizabeth,  and  he  also  urged  that  an  account  should  be  taken  of  the  dealings 
between  W.  and  B.  The  judge  refused  to  define  fraud  to  the  jury  as  requested 
and  the  jury  stated  that  they  were  unable  to  deal  with  the  accounts.  Judg- 
ment having  been  given  for  the  defendants  and  affirmed  by  the  full  court. 

Held,  that  the  refusal  of  the  judge  to  charge  the  jury  as  requested 
amounted  to  misdirection,  and  there  should  be  a  new  trial ;  that  the  case 
could  not  be  properly  decided  without  taking  the  accounts ;  and  that  it  could 
be  more  properly  dealt  with  as  an  equity  case, 

Present: — Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Fournier,  Gwynne  and 

Patterson,  JJ. 

Orifflths  T.  BoseowHs.— 16th  June,  1891.— xviii.  718. 

21.  Receipt — Error — Parol  evidence — Arts.  14,  l£S4y  C.  C. 

The  prohibition  of  Art.  1284,  C.  C.  against  the  admission  of  parol  evidence 
to  contradict  or  vary  a  written  instrument,  is  not  d^ordre  publiCj  and  if  such 
evidence  is  admitted  without  objection  at  the  trial  it  cannot  aubeequently  be 
set  aside  in  a  court  of  appeal. 

Parol  evidence  in  oommeitial  matters  is  admissible  against  a  written 

document  to  prove  error.    JEtna  Insurance  Company  v.  Brodie,  6  Can.  S.  0.  R.  1» 

followed. 

Bchweneniki  t.  Yinebeig.— ziz.  248. 

And  see  EVIDENCE,  58. 

22.  Action  of  damages  for  death — Prescription — Plea  of. 

In  an  action  by  a  widow  for  compensation  for  the  death  of  her  husband 
from  injuries  received  in  the  employ  of  the  defendants. 

Held,  Fournier,  J.,  dissenting,  that  at  the  time  of  the  husband's  death  all 
right  of  action  was  prescribed  under  Art.  2262,  C.  C,  and  the  prescription  was 
one  to  which  the  courts  were  bound  to  give  effect  althought  it  was  not  pleaded. 

The  Canadian  Pacific  Railway  Co.  t.  Robinson.— xiz.  292. 

[Reversed  by  the  J.  C.  of  the  P.  C,  (1892)  A.  C.  481] . 

See  ACTION,  8. 
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23.  Solicitor — Bill  of  costs — Reference  to  taxing  officer — Procedure 

— Jurisdiction  of  Supreme  Court  in  matter  of  procedure. 

See  SOLICITOR  AND  CLIENT,  7. 

24.  Specially  endorsed  writ  —  Order  for  summary  judgment  — 

Appeal 

See  J0RI6DICTI0N,  89. 

26.  Parties  to  suit — Aaaignment  of  chose  in  action — Demurrer — 
Res  judicata. 

C.  by  instrament  ander  seal  assigned  to  defendant,  as  secnrity  for  moneys 
dae,  his  interest  in  certain  policies  of  insurance  on  which  he  had  actions 
ponding.  C.  afterwards  gave  to  B.  <fe  Co.  an  order  on  defendant  for  the 
balance  of  the  insarance  money  that  would  remain  after  paying  his  debt  to 
defendant.  B.  <fe  Co.  endorsed  the  order  and  delivered  it  to  plaintiff  by  whom 
it  4¥as  presented  to  the  defendant,  who  wrote  his  name  across  its  face.  B.  St 
Co.  afterwards  delivered  to  plaintiff  a  document  signed  by  them  stating  that, 
having  been  informed  that  the  endorsed  order  was  not  negotiable  by  endorse- 
ment, to  perfect  plaintiff's  title  and  enable  him  to  obtain  the  money  in 
defendant's  hands,  tbey  assigned  and  transferred  their  interest  therein  and 
appointed  plaintiff  their  attorney,  in  their  name,  but  for  his  own  use  and 
benefit,  to  collect  the  same. 

The  defendant  having  received  the  amounts  due  C.  on  the  insurance 
policies  informed  plaintiff,  on  his  demanding  an  account,  that  there  were  prior 
claims  that  would  absorb  it  all.  Plaintiff  then  filed  a  bill  in  equity  for  an 
account  and  payment  of  the  amount  found  due  him  to  which  defendant 
demurred  for  want  of  parties,  alleging  that  the  order,  though  absolute  on  its 
face,  was,  in  fact,  only  given  as  security,  and  that  an  account  between  B.  it 
Co.  and  C.  being  necessary  to  protect  C.'s  rights,  C.  was  a  necessary  party  to 
the  suit.  The  demurrer  was  overruled  and  the  judgment  overruling  it  not 
appealed  from,  and  the  same  defence  of  want  of  parties  was  set  up.  in  the 
answer  to  the  bill. 

Held,  affirming  the  judgment  of  the  Supreme  Court  of  N.  B.,  Strong  and 
Patterson,  JJ.,  dissenting,  that  the  question  of  want  of  parties  was  reijudiecUa 
by  the  judgment  on  the  demurrer  and  could  not  be  raised  again  by  the 
answer.  Even  if  it  could  the  judgment  was  right  as  C.  was  not  a  necessary 
party.  As  between  plaintiff  and  defendant  the  order  was  an  absolute  transfer 
of  the  fund  to  be  received  by  defendant,  and  was  treated  by  all  the  parties  as 
a  negotiable  instrument.  Defendant  had  nothing  to  do  with  the  equities 
between  C.  and  B.  <fe  Co.,  or  between  B.  it  Co.  and  plaintiff,  but  was  bound  to 
account  to  plaintiff  in  accordance  with  his  undertaking  as  indicated  by  the 
acc^tance  of  the  order. 

McKean  y.  Jonei.— xix.  489. 
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26.  Election  petition— Preliminary  objections — B.  S.  C.  c.  9,  a.  63 

— English  general  rvies — Copy  of  petition — iJ.  8.  G,  c.  9, 
«.  9  (h) — Description  and  occupation  of  petiti/mer. 

Held,  affirming  the  jndgment  of  the  court  below,  that  the  jadges  of  the 
court  in  Manitoba  not  having  made  rules  for  the  practice  and  procedure  in 
controverted  elections  the  English  rules  of  Michaelmas  Term,  1868,  were  in 
force,  (R.  S.  C.  c.  9,  s.  63),  and  that  under  rule  one  of  said  English  rules  the 
petitioner,  when  filing  an  election  petition,  is  bound  to  leave  a  copy  with  the 
clerk  of  the  court  to  be  sent  to  the  returning  officer,  and  that  his  failure  to  do 
so  is  the  subject  of  a  substantial  preliminary  objection  and  fatal  to  the 
petition.    Strong  and  Owynne,  7J.,  dissenting. 

Held,  further,  reversing  the  judgment  of  the  court  below,  that  the 
omission  to  set  out  in  the  petition  the  residence,  address  and  occupation  of 
the  petitioner  is  a  mere  objection  to  the  form  which  can  be  remedied  by 
amendment,  and  is  therefore  not  fatal. 

Lisgar  Bleetion  CaM,  Collini  t.  Rou.— xz.  1. 

27.  Election  petition — Preliminary  objections — Personal  service 

at  Ottawa — Secv/rity — Receipt — R.  8.  C,  c,  9,  ss,  8  &  9,  s-ss, 
e  &  g,  and  s.  10. 

In  Prince  Edward  two  members  are  returned  for  the  Electoral  District  of 
Queen's  County.  With  an  election  petition  against  the  return  of  the  two 
sitting  members  the  petitioner  deposited  the  sum  of  92,000  with  the  deputy 
prothonotary  of  the  court,  and  in  the  notice  of  presentation  of  petition  and 
deposit  of  security  he  stated  that  he  had  given  security,  to  the  amount  of  one 
thousand  dollars  for  each  respondent  "in  all  two  thousand  dollars"  duly 
deposited  with  the  prothonotary  as  required  by  statute.  The  receipt  was 
signed  by  W.  A.  Weeks,  the  deputy  prothonotary  appointed  by  the  judges,  and 
acknowledged  the  receipt  of  92,000,  without  stating  that  91,000  was  deposited 
as  security  for  each  respondent.  The  petition  was  served  personally  on  the 
respondents  at  Ottawa. 

Held,  1.  That  personal  service  of  an  election  petition  at  Ottawa  without 
an  order  of  the  court  is  a  good  service  under  s.  10  of  the  Controverted  Elec- 
tions Act. 

2.  That  there  being  at  the  time  of  the  presentation  of  the  petition  security 
to  the  amount  of  91,000  for  the  costs  of  each  respondent  the  security  given 
was  sufficient.    S.  8  and  s.  9,  ss.  {e)  c.  9,  B.  8.  C. 

8.  That  the  payment  of  the  money  to  the  deputy  prothonotary  of  the 
court  at  Cbarlottetown  was  a  valid  payment.    B.  9  ss.  {g)  c.  9,  B.  S.  C. 

Queen's  County  and  Prince  County  (P.  E.  I.),  Election  Catet*— zx.  26. 

28.  Election  petition — Re-service  of — Order  granting  extension  of 

time — Preliminary  objections — R,  8.  C,  c.  S,  s,  10 — Descrip- 
tion of  petitioner. 

On  the  15th  April,  1891,  the  petitioner  omitted  to  served  on  the  appellant 
with  the  election  petition  in  this  case  a  copy  of  the  deposit  receipt,  but  on 
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the  20th  of  April  applied  to  a  jodge  to  ext«iid  the  time  for  service  that  he 
might  oare  the  omission.  An  order  extending  the  time,  subsequently  afllrmed 
on  appeal  by  the  Court  of  Appeal  for  Ontario,  was  made  and  the  petition  was  re- 
served aooordingly  with  all  the  other  papers  prescribed  by  the  statute.  Before 
the  order  extending  the  time  had  been  drawn  up  the  respondent  had  filed 
preliminary  objections,  and  by  leave  contained  in  the  order  he  filed  further 
preliminary  objections  after  the  re-service.  The  new  list  of  objections  includ- 
ed those  made  in  the  first  instance,  and  also  an  objection  to  the  power  or 
jurisdiction  of  the  Court  of  Appeal,  or  a  judge  thereof,  to  extend  the  time  for 
service  of  the  petition  beyond  the  five  days  prescribed  by  the  Act. 

Held,  that  the  order  was- a  perfectly  valid  and  good  order,  and  that  the 
re-service  made  thereunder  was  a  proper  and  regular  service.  B.  6.  G.  c.  9, 
B.  10. 

The  petition  in  this  case  simply  stated  that  it  was  the  petition  of  Angus 
Chisholm,  of  the  township  of  Lochiel,  in  the  county  of  Glengarry,  without 
describing  his  occupation,  and  it  was  shown  by  affidavit  that  there  are  two  or 
three  other  persons  of  that  name  on  the  voters'  list  for  that  township. 

Held,  affirming  the  judgment  of  the  oourt,  below,  that  the  petition  should 
not  be  dismissed  for  the  want  of  a  more  particular  description  of  the  peti- 
tioner. 

Olengarry  Election  Case  (McLennan  t.  Chiiholm).— xx.  88. 

29.  Affidavit  or  affirmation — Comraiaaioner — Preaumption  of 
authority — Persona  having  religioua  acruplea — Lihd — 
Malice  or  negligence — Diaa^/reement  of  jury — 50  V,  cc.  ^2  & 
23  {Man,). ' 

The  Act  respecting  newspapers  in  Manitoba  (50  V.  c.  28),  provides  that  no 
person  shall  print  or  publish  a  newspaper  until  an  affidavit  or  affirmation, 
containing  such  matter  as  the  Act  directs  is  deposited  with  the  protbonotary  of 
the  court  and  that  such  affidavit  or  affirmation  may  be  taken  before  a  justioeor 
commissioner. 

Held,  that  such  affidavit  or  affirmation,  if  a  corporation  is  proprietor  of 
the  newspaper,  may  be  made  by  the  managing  director;  that  there  is  an 
option  either  to  swear  or  affirm  and  the  right  to  affirm  is  not  confined  to  mem- 
bers of  certain  religions  bodies  or  persons  having  religious  scruples ;  and  that 
if  the  affidavit  or  affirmation  purport  to  have  been  taken  before  a  commissioner 
his  authority  will  be  presumed. 

By  B.  11  of  the  Libel  Act  of  Manitoba  (50  V.  o.  22),  aotual  malioe  or  cul- 
pable negligence  must  be  proved  in  an  action  for  libel,  unless  special  daosages 
are  claimed. 

Held,  that  such  malice  or  negligence  must  be  established  to  the  satisftA* 

tion  of  the  jury,  and  if  there  is  a  disagreement  as  to  these  issues  the  verdict 

cannot  stand. 

Aihdown  t.  Manitoba  **  Free  Prow  **  Companj.— xx.  48. 

And  see  PLEADING,  20. 
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80.  Trespass  to  land — Title — New  trial — Misdirection — Misconduct 
of  party  at  view  of  premises — Nominal  damages. 

See  TRESPASS,  20. 

31.  Election  petition — Preliminary  examination — Order  to  post- 

pone until  after  session  of  Parliament — Six  months*  limits 

On  motion  for  preliminary  examination  of  the  respondent  to  an  election 
petition  the  ooart  ordered,  at  respondent's  'instance,  that  he  was  not  to  appear 
until  after  the  current  session  of  Parliament.* 

Held,  reversing  the  judgment  of  the  election  judges,  that  the  order  was.  in 
efifect,  an  enlargement  of  the  time  for  the  commencement  of  the  trial  until 
after  the  session,  the  time  occupied  by  which  was  not  to  be  computed  as  part 
of  the  six  months'  limit.    B.  S.  G.  c.  9,  s.  62. 

Lapralrie  Election  Case  (Oibeanlt  t.  Pelletier.)— xx.  185. 

32.  Election  petition — Preliminary  objections — Deposit  of  security 

—R  S.  a  c.  9,  s.  9  (f). 

The  preliminary  objection  in  this  case  was  that  the  security  and  deposit 
receipt  were  illegal,  null  and  void,  the  written  receipt  signed  by  the  prothono* 
tary  of  the  court  being  as  follows : — '*  That  the  security  required  by  law  had 
been  given  on  behalf  of  the  petitioners  by  a  sum  of  91,000  in  a  Dominion  note,  to 
wit,  a  bank  note  of  91,000  (Dominion  of  Canada)  bearing  the  number  2914» 
deposited  in  our  hands  by  the  said  petitioners,  couatituting  a  legal  tender  under 
the  statute  of  the  Dominion  of  Canada  now  in  force."  The  deposit  was  in 
fact  a  Dominion  note  of  91,000. 

Held,  affirming  the  judgment  of  the  court  below,  that  the  deposit  and 
receipt  complied  sufficiently  with  s.  9  (f)  of  the  Dominion  Controverted  Eleo* 
tions  Act. 

ArgentenU  Election  Case  (Christie  t.  Morrison.)  ~xx.  194. 

33.  Election  petition — Status  of  petitioner —  When  to  he  determine 

—R  /?:  a  c.  9,  ss.  12  &  13. 

In  this  case  the  respondent,  by  preliminary  objection,  objected  to  the 
status  of  the  petitioner,  and  the  case  being  at  issue  copies  of  the  voters'  lista 
for  said  electoral  district  were  filed  bus  no  other  evidence  offered,  and  the  court 
set  aside  the  preliminary  objection  **  without  prejudice  to  the  right  of  the  res- 
pondent if  so  advised  to  raise  the  same  objection  at  the  trial  of  the  petition. "  ^o 
appeal  was  taken  from  this  decision  and  the  case  went  to  trial,  where  the  objec- 
tion was  renewed  but  was  overruled  by  the  trial  judges  who  held  that  they  had 
no  right  to  enteztain  it,  and  on  the  merits  they  allowed  the  petition  and  voided 
the  election.  Thereupon  the  appellant  appealed  to  the  Supreme  Court  of 
Canada  on  the  ground  that  the  onus  was  on  the  respondents  to  prove  their 
status,  and  that  their  status  had  not  been  proved. 

Held,  affirming  the  judgment  of  the  court  below,  that  the  objection  raising 
the  queation  of  the  qualification  of  the  petitioner  was  properly  raised  by  preli* 
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minary  objection  and  disposed  of,  and  the  judges  at  the  trial  had  no  jorisdiction 
to  entertain  such  objection.    B.  8.  C.  o.  9,  sa.  12  &  18. 

Preioott  EUetion  Case  (Pronlx  t.  Frater)*— xx.  196. 

34.  Lessor  and  lessee — Aynount  claimed — Arts.  887  &  888,  C.  C.  P. 
— Jurisdiction. 

Heidi  affirming  the  judgment  of  the  court  below,  Foumier,  J.,  dissenting, 
that  where  in  an  action  brought  by  the  lessor  under  Arts.  887  &  888,  G.  G.  P.  to 
recover  possession  of  premises  a  demand  of  #46  is  joined  for  their  use  and 
occupation  since  the  expiration  of  the  lease  such  action  must  be  brought  in  the 
Gircuit  Gourt,  the  amount  claimed  being  under  9100. 

Blaehford  t.  MoBain.— xx.  269. 

d5.  Action  against  Provincial  Government — Amending  style  of 
cause  by  order  of  Supreme  Court  when  appeal  brought  on 
for  hearing. 

See  PRACTICE  OF  SUPREME  COURT.  30. 

36.  Appeal — Intervention — Abandonment  of  appeal  by  not  appeal- 

ing to  intermediate  Court  of  Appeal. 

See  JURISDICTION,  94. 

37.  Partition — Parties  to  suit. 

See  WILL,  21. 

38.  Election  petition — Enlargement  of  time  for  com^ncement  of 

trial — Notice  of  trial — Shorthand  writer's  notes — R.  8.  C, 
c.  P,  ss,  31,  33,  60  (b). 

On  the  10th  October,  1891,  the  judge  on  the  trial  of  an  .election  petition, 
within  six  months  after  the  filing  of  the  petition,  by  order  enlarged  the  time 
for  the  commencement  of  the  trial  to  the  4th  November;  the  six  months 
expiring  on  the  18th  October.  On  the  19tb  October  another  order  was  made 
by  the  judge  fixing  the  date  of  the  trial  for  the  4th  November.  1891,  and  foar- 
teen  clear  days*  notice  of  trial  was  given.  The  respondent  objected  to  the 
jurisdiction  of  the  court. 

Held,  that  the  orders  made  were  valid.    Sections  31,  83,  c.  9,  R.  B.  C. 

Held,  also,  1.  That  the  objection  to  the  eufficienoy  of  the  notice  of  trial 
given  in  this  case  under  section  31  of  c.  9,  R.  8.  G.  was  not  an  objection  which 
could  be  relied  on  in  an  appeal  under  section  60  (6)  of  c.  9,  R.  8.  G. 

2.  That  evidence  taken  by  a  shorthand  writer  not  an  official  stenographer 
of  the  court,  but  who  has  been  sworn  and  appointed  by  the  judge,  need  not  be 
read  over  to  the  witnesses  when  extended. 

Pontiao  Election  Case.    (Murray  t.  Lyon.)— xx.  626. 
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39.  Action  in  disavowal  — Appearance  by  attorney — Service  of 

summons — C.  S.  L,  C.  c.  83,  s.  44 — Parties  to  suit. 

See  APPEAL.  83. 

40.  Administration    proceedings  —  Proving  claim  on  promissory 

notes  held  under  agreement  to  divide  proceeds  with  original 
holder — Champerty — Subsequent  proof  by  original  holder 
of  notes— Right  to  come  in  under  administration  order — 
Statute  of  Limitations. 

Set  CHAMPERTY. 

41.  Misdirection— New  trial  ordered  by  court  below— Interference 

with  order  for — Negligence — Damage  by  fire  —  Spark 
arrester. 

See  MISDIRECTION.  6. 

42.  Mortgagor  and  mortgagee — Foreclosure  of  mortgage — Practice 

— Addition  of  parties — Lessee  of  mortgagor — Protection  of 
interest  of — Staying  proceedings — Order  of  sale  of  mort- 
gaged lands. 

Fee  MORTGAGE,  36. 

43.  Practice — Master's  ojffice — Reference  to  assess  daviages — Sever* 

once  of  damages — Joint  tort-feasors — Reasons  for  report — 
Judgment  of  Court — Equal  division — Withholding  judg- 
ment. 

R.  brought  an  action  against  several  mill  owners  on  the  Ottawa  River  for 
damage  to  his  business  as  an  owner  and  letter  of  boats  caused  by  sawdust  and 
mill  refuse  being  thrown  into  the  river  and  accumulating  so  as  to  obstruct 
navigation,  and  he  claimed  that  he  was  not  only  prevented  from  sailing  his 
boats  on  the  river  but  his  customers  who  hired  boats  left  him  on  account  of 
'  the  sawdust  and  refuse  accumulating  in  front  of  the  boathouse.  On  the^rial 
judgment  was  given  for  the  defendants  but  was  reversed  by  the  Court  of 
Appeal  and  by  the  Privy  Council,  and  a  reference  to  a  master  was  ordered  to 
assess  the  damages.  Before  the  master,  defendants  claimed  that  other  mill 
owners  not  proceeded  against  in  the  action  had  contributed  to  the  alleged 
nuisance  and  that  the  report  should  show  the  amount  of  damage  caused  by 
each  defendant,  also  the  amount  cf  damage  to  R.  under  each  head  of  injury 
claimed.  The  defendants  offered  evidence  to  show  that  the  loss  of  custom  to 
B.  in  letting  boats  arose  from  the  change  in  public  taste,  customers  preferring 
the  canal  to  the  river,  and  plaintiff  gave  evidence  in  rebuttal  some  of  which 
defendants  alleged  to  be  irrevelant.  The  master  having  reported  generally 
awarding  R.  91tOOO  damages  against  each  of  the  defendants,  an  appeal  was 
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taken  agaiDst  the  report  resulting  in  its  being  affirmed  by  the  Chancellor  of 
Ontario  and  in  the  Court  of  Appeal  for  Ontario  two  of  the  foar  judges  of  the 
latter  court  being  in  favour  of  confirming  the  report,  and  the  other  two  giving 
no  judgment  on  the  ground  that  they  could  not  come  to  any  conclusion  with- 
out being  furnished  with  the  reasons  of  the  master  for  his  report.  On  appeal 
by  defendants  to  the  Supreme  Court,  in  addition  to  the  objections  to  the  report 
it  was  argued  that  the  Court  of  Appeal  gave  no  judgment. 

Held,  that  the  master  properly  treated  defendants  as  joint  tort-feasors 
and  was  not  obliged  to  give  reasons  for  his  report,  provided  he  sufficiently 
followed  the  directions  in  the  decree ;  and  that  he  was  not  obliged  to  sever  the 
damages  either  to  show  the  liability  of  each  defendant  or  the  amount  due 
plaintiff  under  each  head  of  damage  claimed. 

Held,  further,  that  the  master  was  the  final  judge  as  to  the  credibility  of 
the  witnesses  and  his  report  should  not  be  sent  back  because  some  irrevelant 
evidence  may  have  been  admitted  of  a  character  not  likely  to  have  affected  his 
judgment,  especially  as  no  appeal  was  taken  from  his  ruling  on  the  evidence. 

Held,  also,  that  this  court  should  not  go  behind  the  formal  judgment  of 
the  court  appealed  from  which  stated  that  the  appeal  was  dismissed.  More- 
over the  position  was  the  same  as  if  the  judges  of  the  Court  of  Appeal  had 
been  equally  divided  in  opinion  in  which  case  the  appeal  would  have  been 

properly  dismissed. 

Booth  T.  Ratte  — Idth  December,  1892.— zzL  687. 

44.  Of  Supreme  Court  of  New  Brunswick — All  questions  of  fact  to 
be  tried  by  jury — Reference  to  court  by  consent  of  parties 
makes  the  court  a  private  tribunal  from  which  no  appeal 
lies. 

See  JURISDICTION,  109. 
See  also  COSTS. 

PLEADING. 

Practice  of  Supreme  Court— 

Affidavit — As  to  matter  in  dispute,  116, 117. 

Agents,  1,  £, 

Allowance  of  Appeal,  138  (and  see  Appeal  and  Security). 

Amendment,  3, 

of  case,  U'20,  2^,  30. 

of  Judgment,  105-110, 
Appeal,  direct,  4-1^' 
by  leave,  13. 
Case,  14-30  (a). 
Certiorari,  31,  32. 
Costs,  33-60,  111  (and  see  Security). 
Counsel,  61-69. 
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Cross  Appeal,  52,  63,  60-63. 

Discontinuance,  64^ 

Dismissing  Appeal,  65-72. 

Election  Appeal,  64,  70-72,  82,  89,  90, 115 

Factvm,  66,  73-84. 

Fees,  85  (and  see  Costs). 

Hahea^s  Corpus,  86,  94t  14^^ 

Hearing,  87-95. 

Inscription,  66,  96,  97. 

Interest,  98-100. 

Judgment,  101-115. 

Matter  in  dispute,  116,  111. 

Notice  of  Appeal,  118, 119. 

Parties,  10, 120, 121. 

Printing,  21,  22,  23. 

Privy  Council,  111,  122, 123. 

Quashing  Appeal,  44>  61, 124^ 

Reversal  of  Judgment,  115. 

SecvHty,  5,  6, 125-139, 143. 

Technical  objection,  I40. 

Time,  I4I,  147, 149. 

Va^cation,  148, 149. 

1.  Agents — Appovnting. 

Conduoting  bnaineBB  with  the  Begistrar's  office  by  correspondence  is  an 

irregnlar  practice.    A  solicitor  should  appoint  an  agent  as  required  by  the 

Supreme  and  Exchequer  Court  rules. 

Wallace  t.  Bnrkner.— May  2, 188S. 

2.  Agents — Authority  to  enter  nam^  of. 

A  written  authority  should  be  filed  with  the  B^strar  authorizing  either 
him  or  a  solicitor  to  enter  the  name  of  the  agent  in  the  agent's  book,  when  the 
prindpal  does  not  enter  the  name  himself. 

Per  fiitchie,  G.J.,  in  chambers. 

3.  Amendment,  generally. 

See  AMENDMENT. 

4.  Appeal  direct  from  court  of  original  jwrisdiction^S.  C  A.  Act, 

1879,  s.  6. 

The  Chief  Justice  of  the  Bnpieme  Court,  under  s.  6  of  the  Supreme  Court 
Amendment  Act  of  1879,  allowed  an  appeal  direct  to  the  Supreme  Court  of 
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Canadft,  it  being  known  that  thero  ware  then  only  two  judges  on  the  bench  in 
Manitoba,  the  Chief  Jastice  who  was  plaintiff  in  the  oanee,  and  Dnboo,  J*., 
from  whose  decree  the  appeal  was  brought. 

Bcholti  T.  Wood.— vi.  585. 

6.    Appeal  direct  frcrni  court  of  original  juriadiction — 8.  G.  A,  Act, 
1879,  88,  6  &  U—8.  &  E.  a  Act,  88,  26  &  26— Security, 

An  appeal  from  the  court  of  original  jurisdiction  may  be  allowed  by  the 
Supreme  Court  or  a  judge  thereof,  under  s.  6  of  the  8.  C.  A.  Act,  1879,  although 
the  judgment  appealed  from  has  been  pronounced,  entered  or  signed  more  than 
thirty  da^s  before  the  date  of  the  application. 

Bank  B.  M.  Amerioa  t.  Walker.— 22nd  June,  1882. 

6.  But,  semble,  an  application  to  the  Supreme  Court  or  a  judge  thereof,  to  be 
allowed  to  give  security  under  s.  81,  8.  <fr  £.  C.  Act,  as  amended  by  s.  14, 
8.  G.  A.  Act  1879,  should  be  within  the  time  limited  by  s.  25  of  the  8.  A  £.  C.  Act 
or  further  time  allowed  by  a  judge  of  the  court  below  under  s.  26, 8.  <lk  £.  C.  Act. 

Walmsley  t.  Grlflltht.— P^  Bitchie,  C.J.,  in  chambers. — 14th  January,  1885. 

7.  Appeal  direct  frovi  cou/rt  of  original  jurisdiction — S,  C,  A,  Act, 

1879,  8,  6 — Court  affinal  resort  in  B,  C. 

Application  for  leave  to  appeal  direct  from  the  judgment  of  Sir  M.  B. 
Begbie,  C.J.,  of  British  Columbia,  pronounced  on  the  11th  July,  1881,  without 
any  intermediate  appeal  to  any  court  in  the  Province. 

The  affidavit  of  the  solicitor  of  the  appellant,  after  stating  the  nature  of 
the  case,  set  out  that  the  Supreme  Court  of  British  Columbia,  being  the  court 
of  final  resort  in  the  Province,  consisted  of  five  judges,  the  Chief  Justice  and 
four  puisn6  judges ;  that  two  of  the  judges  had  been  engaged  as  counsel  in 
the  cause  prior  to  their  elevation  to  the  bench,  and  refused  to  exercise  judicial 
functions  in  such  cause ;  that  another  judge  was  absent  from  the  Province  and 
had  been  so  for  several  months,  there  was  no  news  of  his  return,  and  the 
deponent  was  unable  to  say  when,  if  ever,  he  would  again  resume  judicial 
functions  in  the  Province ;  that  the  Administration  of  Justice  Act,  1881,  came 
into  operation  in  British  Columbia  on  the  28th  June,  1881,  but  no  rules  of 
court  bad  been  published  or  made  under  said  Act. 

Section  28  of  said  Act  provides  as  follows : — 

"  The  judges  of  the  Supreme  Court  shall  have  power  to  sit  together  in  the 
city  of  Victoria,  as  a  full  court,  and  any  three  shall  constitute  a  quorum,  and 
such  full  court  shall  be  held  only  once  in  each  year,  at  such  time  as  may  be 
fixed  by  rules  of  court,  and  such  court  shall  constitute  a  Supreme  Court." 

On  the  3rd  October,  1881,  the  application  came  before  Mr.  Justice  Four-  ^ 
nier,  in  chambers,  who  referred  it  to  the  full  court. 

Held,  that  the  circumstances  disclosed  by  the  affidavit  did  not  warrant 
the  court  in  granting  the  application    Motion  refused  with  |20  costs. 

Bowell  T.  B.  CL  Tovlng  Co.—^ctober  25, 1881. 
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8.  Appeal  direct  from  ccrwrt  of  original  jurisdiction — 8,  C.  A.  Act, 

{1879),  8.  6. 

Appeal  allowed  without  any  intermediate  appeal  to  any  ooort  in  the 
provinoe  of  British  Colombia.    For  the  facts,  see  Damages,  25. 

Bank  of  B.  N.  A.  t.  Walker.— June  22,  1882. 

9.  Appeal  direct  from  cowrt  of  original  jurisdiction — S,  C,  A,  Act, 

(1879),  8.  6. 

Leave  to  appeal  direct  to  the  Supreme  Court  of  Canada  without  any 
intermediate  appeal  being  first  had  to  the  Court  of  Appeal. for  Ontario,  given 
by  Gwynne,  J.,  under  s.  6  of  the  Supreme  Court  Amendment  Act  of  1879,  on 
the  ground  that  the  Court  of  Appeal  for  Ontario  would  be  bound  by  the  case  of 
Cameron  v.  KerVt  3  Ont.  App.  B.  30,  whereas  the  appellant  sought  to  avoid  the 
effect  of  that  decision  in  this  action. 

M offatt  T.  TheM epchanti'  Bank  of  Canada  —xi.  46. 

10.  Appeal  direct  from  court  of  original  jurisdiction— -S,  C,A,  Act 

(1879),  8.  6  [now  s.  26,  s-s.  S  of  c,  135,  Revised  Statutes] — 
When  court  below  has  expressed  an  opinion  on  the  merits — 
Chv/rch  lands — Rector  and  wardens — Interest  of  latter  to 
appeal  in  name  of  rector  (plaintiff) — Indemnity. 

In  a  suit  brought  against  D.,  as  rector  of  St.  James'  cathedral,  Toronto^ 
to  have  certain  lands  declared  to  be  held  by  him  not  only  for  himself  as  such 
rector,  but  also  for  the  benefit  of  the  other  rectories  in  the  city  of  Toronto, 
Ferguson,  J.,  decided  in  favour  of  the  plaintiff,  a  decision  which  on  appeal  to 
the  Chancery  Division  of  the  H.  C.  J.,  was  upheld.  Up  to  the  time  of  the 
judgment  rendered  by  the  latter  court,  the  proceedings  had  been  carried  on  in 
the  name  of  D.  by  arrangement  between  him  and  the  church-wardens  of  St. 
James  cathedral  who  contended  that  they  had  an  interest  separate  from  that 
of  D.  in  the  disposition  of  the  lands,  and  the  revenues  therefrom,  and  who  had 
indemnified  D.  against  coats.  But  upon  the  church-wardens  proposing  to 
appeal  to  the  Court  of  Appeal,  D.  refused  to  allow  his  name  to  be  further  used 
in  the  proceedings.  The  Court  of  Appeal,  upon  an  application  being  made  by 
the  church- wardens  for  leave  to  appeal,  refused  to  grant  such  leave,  holding 
that  the  church-wardens  had  no  interest  in  the  lands  or  revenues.  The 
church'Wardens  thereupon  appealed  to  Strong,  J.,  in  chambers,  for  leave  to 
appeal  per  $aUum  to  the  Supreme  Court  of  Canada  under  s.  6  of  the  S.  C.  A. 
Act  (1879),  from  the  judgment  of  the  Chancery  Division.  The  judge  Held, 
that  the  church-wardens  had  an  interest  at  least  which  justified  them  in 
appealing ;  he  would  not,  however,  as  a  judge  in  chambers  over-rule  the  deci- 
sion of  the  Court  of  Appeal,  but  grant  leave  to  renew  the  application  to  the 
full  court. 

On  the  motion  coming  before  the  full  court,  it  was  Held,  that  the  appeal 
should  be  allowed,  upon  a  proper  indemnity  being  given  by  the  church- 
wardens to  D.  against  aU  possible  costs ;  the  oourt  expressing  no  opinion  on 
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the  merito  of  the  case  itself.  Henry,  J.,  disBenting,  on  the  Rronnd  that  it  waa 
impossible  to  decide  the  right  to  appeal  withoat  entering  into  the  merits,  and 
on  the  merits  the  chnroh-wardens  had  no  interest  in  the  lands  or  revenues. 

Lanftry  t.  ]himoiilln.--Nov.  16. 1885.— xiii.  358. 

11  (a).  Appeal  direct  from  court  of  original  jurisdiction — Special 
circumstances — S.  &  E.  C.  Act,  R.  S.  C.  c.  135,  s,  26. 

See  APPEAL,  17. 

12.  Direct  from  Divisional  Court  of  (hitario — Special  circum- 

stances — Decision  of  Court  of  Appeal  on  abstract  question 
of  law,  R  S.  C.  c.  135,  a,  M 

It  is  not  a  sufficient  ground  for  allowing  an  appeal  direct  from  the  decision 
of  the  trial  judge  on  further  consideration  or  of  a  Divisional  (3ourt  of  the  High 
Court  of  Justice  of  Ontario,  that  the  Court  of  Appeal  of  that  province  had 
already,  in  a  similar  case  hefore  it,  given  a  decision  on  the  abstract  question  of 
law  involved  in  the  case  in  which  the  appeal  was  sought,  though  it  might  be  suffi- 
cient if  such  decision  had  been  given  on  the  same  state  of  facts  and  the  same 
evidence. 

Kyle  T.  The  Canada  Co. ;  Hiilop  t.  The  Town  of  McOllIevray.— xv.  188. 

13.  Leave  to  appeal — Winding-up  Act — Time  extended  after  argu- 

ment. 

After  a  case  under  the  Winding-up  Aot  was  argued  the  appellant,  with  the 

consent  of  the  respondent,  obtained  from  a  judge  of  the  court  below  an  order  to 

extend  the  time  for  bringing  the  appeal,  and  subsequently  before  the  time 

expired  he  got  an  order  from  the  registrar  of  the  Supreme  Court,  sitting  as  a 

judge  in  chambers,  giving  him  leave  to  appeal  in  accordance  with  s.  76  of  the 

Winding-up  Act,  and  the  order  declared  that  all  proceedings  had  upon  the 

appeal  should  be  considered  as  taken  subsequent  to  the  onier  granting  leave  to 

appeaL 

Ontario  Bank  t.  Chaplln.~xx.  152. 

14.  Case,  adding  formal  judgment  of  the  court  below  to. 

Hearing  of  appeal  allowed  to  stand  over  till  case  perfected  by  the  addition 
of  the  formal  judgment  of  the  court  below. 

Kearney  t.  Kean*— 4th  Feb.  1878. 

15.  Ccwe,  adding  form/ol  rule  of  court  below  to. 

Appeal  placed  at  foot  of  list  for  hearing  to  permit  the  rule  of  court  below 
appealed  from  to  be  added ;  counsel  for  respondent  consenting. 

Wallace  t.  Souther.— 5th  Feb.  1878. 

16.  Case — Defective  in  not  stating  that  judgment  had  been  entered 

up  on  demurrers. 

See  JURISDICTION,  21. 


673 

Practice  of  Supreme  Court — Continusd. 

17.  Case — Incomplete,  not  having  formal  order  ovemding  demv/r- 

vers — Order  giving  leave  to  add  same. 

An  original  case,  purporting  to  be  in  appeal  from  a  judgment  of  the 
Supreme  Court  of  British  Columbiaoverruling  the  demurrers  of  the  defend- 
ants to  certain  counts  of  the  declaration,  contained  no  formal  order  or  judg- 
ment of  the  court  overruling  demurrers.  Upon  application  of  the  agent  for  ^ 
appellants*  •solicitors,  the  agent  of  the  respondents'  solicitors  consenting,  it 
was  ordered  that  the  Begistrar  be  at  liberty  to  file  the  case  as  received  with- 
out the  formal  order,  and  tkat  the  appellants  might  attach  within  six  weeks 
from  that  date  the  said  formal  order  to  the  case  and  copies. 

Per  Ritchie,  G.J,,  in  chambers. 

Bank  of  BritiBh  North  America  t.  Walker.— 24th  Dec.  1881. 

18.  Case,  adding  evidence  of  plaintiff  to — Not  properly  part  of — 

Chamber  application. 

Counsel  for  respondent  (plaintiff)  moves  to  have  evidence  given  by 
respondent  when  examined  as  a  witness  on  behalf  of  appellants  (defendants) 
added  to  case.  Counsel  for  appellants  contend  that  under  the  code  of  C.  P. 
the  evidenbe  cannot  be  considered,  a  declaration  having  been  filed  excluding 
it  from  the  record. 

Held,  the  application  should  have  been  made  in  Chambers,  but  in  any 
event  the  evidence  could  not  properly  be  made  part  of  the  case. 

Atna  IiiB.  Co.  ¥•  Brodie. — 6th  November,  1879. 

19.  Case — Amending — Remitting  to  court  below. 

The  judge  of  the  court  below  having  certified  that  the  examination  of  one 
D.  was  made  part  of  the  case  quantum  valeatf  Held,  that  the  case  must  be 
remitted  to  the  court  below  to  be  settled  in  accordance  with  the  statute  and 
practice  of  the  court.  It  should  appear  clearly,  whether  the  examination  did 
or  did  not  properly  form  a  part  of  the  case. 

M cCall  T.  Wolff.— 21st  May,  1884. 

20.  Case — Defective — Undertaking  by  counsel  to  have  decree  of 

court  of  first  instance  added. 

During  hearing  of  appeal,  the  attention  of  appellant's  counsel  is  called  to ". 
the  fact  that  the  case  is  defective  in  not  having  in  it  the  decree  of  the  Court  of 
Chancery.    Argument  allowed  to  proceed,  on  counsel  undertaking  to  have 
decree  added  to  case  before  judgment  given. 

Wri^t  Y.  Huron.-— 3rd  December,  1884.^ 

21.  Case — Extending  time  for  printing  and  fling. 

Under  s.'  79  of  the  S.  &E.  C.  Act  and  Bules  42  &  70  S.  C,  a  judge  in 
chambers  of  the  Supreme  Court  has  power  to  extend  the  time  for  printing  and 
filing  case.  ^ 

Per  Ritchie,  C.J.,  in  chambers. 

Bickford  y.  Lloyd.— 5th  March,  1^80. 
Per  Foumier,  J.,  in  chambers. 

Canada  Southern  By.  Co.  y.  MorYell.  —17th  March,  1880. 

CAS.  DIO. — 43 
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[Thia  pnusiioe  has  been  followed  in  many  cases  and  may  be  considered  the 
established  practice  of  the  court.  After  the  seonrity  is  allowed  any  applica- 
tion to  extend  time  for  printing  or  filing  case  shonld  be  made  to  the  Begistrar 
of  the  Supreme  Ck>art  in  chambers*  and  not  to  the  oourt  below  or  a  judge 
thereof.] 

22.  Case — AppLioation  as  to  printing^ 

No  application  shonld  be  made  with  respect  to  the  contents  of  the  "case.** 
or  to  dispense  with  printing  any  part  of  it,  until  it  has  been  settled  by  agree- 
ment between  the  parties,  or  by  a  judge  of  the  oourt  below,  pursuant  to  the 
statute. 

Per  Gwynne,  J.,  in  chambers. 

Cairier  t.  Bender. — ^11  March,  1886. 

23.  Case — Printing — Substantial  compliance  vdth  rules. 

Certain  portions  of  the  case  had  been  italicized  in  the  printing.  The 
prothonotary  certified  that  the  printed  case  was  the  case  agreed  upon  and 
settled  by  the  parties.  No  affidavit  was  produced  to  contradict  this  certificate 
or  to  show  that  the  italics  had  been  improperly  used» 

Objection  to  case  overruled. 

The  case  is  to  be  printed  so  as  to  procure  a  certain  degree  of  uniformity 
and  all  that  is  required  in  a  substantial  compliance  with  rule  8. 

Bitchie,  C.J.,  in  Chambers. 

May  T.  M eArthur.-^rd  April,  1884. 

24.  Case — ATnendToent  of-^ Remitting  to  court  below. 

Where  it  appeared  that  certain  papers  which  a  judge  of  the  conrt  below 
had  directed  should  form  part  of  the  case  had  been  incorrectly  printed, 
especially  the  factum  of  the  respondent  in  said  oourt,  which  had  been  trans- 
lated and  in  which  interpolations;  had  been  made,  the  registrar  was  directed 
to  remit  the  case  to  the  court  below  to  be  corrected. 

Foumier,  J.,  in  Chambers. 

Papker  t.  Montreal  City  Pan.  By.  Co.— 19th  February,  1885. 

25.  Case — Printing  unnecessary  matter  in. 

Cost  of  printing  unnecessary  and  useless  matter  in  case  not  allowed  on 

taxation. 

L'HevreQz  t.  Lamarehe.— zii.  at  p.  466. 

26.  Case. 

Should  contain  the  reasons  for  judgment  of  courts  below. 
See  2>«r  Bitchie,  C.  J.^  in  Attomey-OenenJ  t.  City  of  MontreaL— xiii  at  p.  859. 

27.  Case  in  habeas  corpus  appeal. 

The  first  proceeding  in  appeal  in  a  habea»  eorptu  matter  is  the  filing  of  the 
"  case." 

See  JUBISDICTION,  58. 
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28.  Case — Document  not  proved  at  trial. 

A  docoment  not  proved  at  the  trial  bat  relied  on  in  the  Court  of  Queen's 
Bench  (P.Q.)  for  the  first  time  cannot  be  relied  on  or  made  part  of  the  case  in 
appeaL  Montreal  Loan  A  M*  Co*  v.  Fauteux,  8  Can.  8»  0»  B.  433,  and  LyomutU 
V.  MoUoM  Bank,  10  Qan.  S.  G.  B.  527,  followed. 

The  Exchange  Bank  of  Canada  t.  Oilman.  — xvii.  106. 
29»  Case — Artiendrfient  of — Too  late  to  apply  for  after  judgment 

When  anew  trial  was  ordered  by  the  Supreme  Court  for  misdirection  in  not 
submitting  a  question  to  the  jury,  the  plaintiff  applied  to  vary  or  reverse  the 
judpnent  on  affidavits  shewing  that  the  question  had  been  submitted  and 
answered. 

Held,  that  the  application  was  too  late,  as  the  court  had  to  determine  the 

appeal  on  the  case  transmitted,  and  the  plaintiff  had  allowed  the  appeal  to  be 

argued  and  judgment  rendered  without  taking  any  steps  to  have  the  case 

amended. 

.  PpoYidence  Washington  Ins.  Co.  t.  Oerow.— ziv.  731. 

And  iee  INSUBANCE.  MABINE,  21. 

30.  Case — ATnendmsnt  of — Action  against  Provincial  Government 

— Style  of  cause. 

In  this  case  the  action  was  instituted  against  the  Gk)vemment  of  the 

Province  of  Quebec,  but  when  the  case  came  up  for  hearing  on  the  appeal  to 

the  Supreme  Court  the  court  ordered  that  the  name  of  Her  Majesty  the  Queen 

be  substituted  for  that  of  the  Province  of  Quebec. 

Grant  t.  The  Queen.— zx.  297. 
And  see  CBO  WN,  28. 

31.  Certiorari — Application  for. 

Writ  of  certiorari  moved  for  to  bring  up  papers  from  the  Supreme  Court 
of  British  Columbia,  the  Chief  Justice  of  that  court  having  made  an  order 
staying  execution  on  the  judgment  of  the  Supreme  Court  of  Canada,  certified 
to  the  court  below  in  the  usual  way,  on  the  ground  that  an  appeal  was  being 
proceeded  with  to  the  Privy  Council.    Motion  refused. 

Bewell  T.  British  Columbia  Towing  Co.— 7th  May,  1884. 

82.  Certiorari — In  habeas  corpus  Tnatter. 

Neither  the  Supreme  Court,  nor  a  judge  thereof,  has  power  to  issue  a  writ 
of  certiorari  in  a  kahcM  corpus  matter. 

See  HABEAS  COBPUS,  3. 

83.  Costs — Quashin^i  appeal. 

Where  an  appeal  is  quashed  for  want  of  jurisdiction,  it  will  be  quashed 
without  costs,  if  the  objection  has  been  taken  by  the  court  itself. 

See  JUBI6DICTI0N,  26,  31,  36,  40,  56. 
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34.  Nor  will  costs  be  given  where  the  appeal  has  been  inscribed  for  hearini; 
ex  parUt  the  respondent  not  appearing. 

See  JURISDICTION.  28. 

35.  Bat  costs  will  be  given  if  the  objection  has  been  taken  by  the  respondeat 
in  his  factam,  or  by  motion  at  the  earliest  opportanity. 

See  JURISDICTION,  11,  21,  22,  43. 

36.  And  in  an  appeal  where  the  coart  may  thick  it  right  to  exercise  its  power 
of  giviag  costs,  even  where  the  objection  to  the  jarisdictioa  has  been  taken  by 
the  court  itself,  the  respondent  will  be  allowed  the  costs  of  the  appeal 

See  JURISDICTION,  33,  68. 

37.  Costs — Where  objection  first  taken  in  appeal. 

Where  an  appeal  is  disposed  of  on  an  objection  taken  for  the  first  time  at 
the  hearing,  no  costs  given. 

See  ARBITRATION  AND  AWARD,  6. 

PRESCRIPTION,  12. 

■ 

38.  Costs — When  court  equally  divided. 

The  jadges  of  the  Supreme  Coart  being  equally  divided  in  opinion,  and 
the  decision  of  the  coart  below  affirmed,  the  sacoessf al  party  was  ref ased  the 
costs  of  the  appeal.  Bat  (per  Richards,  C.J.),  by  88th  V.  c.  11,  s.  88,  the 
Supreme  Court  being  authorized,  in  its  discretion,  to  order  the  payment  of 
the  costs  of  the  appeal,  the  decision  in  this  case  will  not  necessarily  prevent 
the  majority  of  the  court  from  ordering  the  payment  of  the  costs  of  the  appeal 
in  other  cases  where  there  is  an  equal  division  of  opinion  amongst  the  judges. 

The'L.  and  L.  and  Globe  In.  Co.  t.  Wyld.— i.  605. 

39.  But  the  uniform  practice  of  the  court  has  been  not  to  give  costs  when  the 

court  has  been  eqnally  divided. 

Curry  y.  Curry.—18th  March,  1880. 

MoLeod  T.  N.  B.  Ry.  Co.~v.  283. 

Cote  Y.  Morgan. — vii.  1. 

McCallnm  y.  Odette. — vii.  86. 

Shield's  Y.  Peak.— viii.  579. 

M illoy  Y.  Kerr. — viii.  474. 

Megantlc  Election  Case.— viii.  169. 

Tnut  and  Loan  y.  Lawrason.— x.  679. 

And  in  every  case  of  equal  division  to  the  present  time  (1898),  this  practice 
has  been  followed. 

40.  Costs — Election  appeal — Motion  to  amend  judgment. 

Counsel  for  appellant  moved  to  amend  final  order  of  Supreme  Court  as  to 
costs,  such  order  declaring  that  the  respondent  should  pay  the  costs  in  the 
court  below,  but  the  trial  judge  having  refused  to  tax  to  appellant  the  costs  of 
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certain  witnesses  examined  in  oases  not  appealed  to  the  Supreme  Court. 
Held,  that  the  judge  was  right.    Motion  refused  with  925  costs. 

Bonlangei  Election  Case.— 28th  March,  1885. 

41.  Costs — Not  given  in  habeas  corpus  Tnatters, 

No  costs  are  given  in  haheaa  eorptis  appeals,  as  a  general  rule,  in  favorem 

libertatis, 

III  re  0.  R.  Johnson.— 20th  February,  1886. 

42.  But  where  an  appeal  in  a  hctbeeu  eorptu  matter  had  been  proceeded  with 
after  the  discharge  of  the  prisoner  and  for  the  mere  purpose  of  deciding  the 
question  of  costs,  the  appeal  was  dismissed  with  costs. 

See  JURISDICTION,  24. 

43.  Costs — CouTtsdfee — Respondent  arguing  appeal  in  person. 

Counsel  for  respondent  moves  for  order  to  review  taxation  and  to  have 
counsel  fee  allowed  to  respondent,  an  advocate,  who  argued  appeal  in  person. 
Befused,  Foumier  and  Henry,  JJ.,  dissenting, 

CharleTolx  Election  Case  (Yalin  t.  Langlols.)-10th  June,  1880. 

44.  Costs — In^creased  counsel  fee — Quashing/  appeal. 

An  application  for  increased  counsel  fee  is  not  one  for  the  full  court,  but 
should  be  made  to  a  judge  in  chambers. 

'When  an  appeal  is  quashed  for  want  of  jurisdiction,  the  court  may  order 
the  taxation  and  payment  of  costs. 

Beamish  t.  Kanlbach.— 5th  June,  1'879. 

46.  Costs — Between  solicitor  and  client 

Application  for  an  order  directing  Registrar  to  tax  costs  between  solicitor 
and  client,  refused.  The  Chief  Justice  states  that  the  question  was  duly  con- 
sidered by  the  judges  at  the  organization  of  the  court,  and  it  was  not  thought 
advisable  to  regulate  costs  between  solicitor  and  client. 

Boak  T.  Merchants  Mar.  Ins.  Co.— Srd  June,  1879. 
46.  Costs — Distraction  of — Motion  for. 

Held,  that,  in  appeal,  where  distraction  of  costs  has  not  been  asked  for  by 
the  pleadings,  or  by  the  factum,  it  should  be  asked  for  when  judgment  is 
rendered.  If  not  then  asked  for,  any  subsequent  application  must  be  made  to 
the  court  upon  notice  to  the  other  side. 

See  Converse  v.  Clarke,  12  L.  C.  R.  402;  The  Water  Works  Co,  of  Three  Rivers 
y,  Dostaler,  18  L.  C.  J.  196;  Lator  v.  Campbell j  7  Legal  News,  163. 

Letonmenx  t.  Dansereau.— 27th  May,  1886. 
47:  Costs — Construction  of  will. 

Costs  ordered  to  be  paid  by  the  respondents  (executors  and  trustees  of  the 
will)  out  of  the  general  residue  of  the  estate  of  the  deceased,  but  if  the  said 
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reaidae  should  have  been  digtribated  then  tiie  said  ooeto  should  be  oonfcribated 
by  the  persons  who  should  have  received  portions  of  the  said  reeidoe  ratably 
according  to  the  amounts  of  the  respective  sums  received  by  them. 

Fisher  t.  lnd«nott. — iv.  406u 
S£4  WILL,  4. 

48,  Costs— Tender  of. 

Appellants,  not  having  tendered  with  their  plea  costs  accrued  up  to  and 
inclusive  of  its  production,  ordered  to  pay  to  the  respondent  the  costs  incurred 
in  the  court  of  first  instance. 

The  Minm  Life  Lunranoe  Co.  t.  Brodie.— v.  L 

49.  Costs  of  printing  unnecessary  and  useless  matter  in  case  not  allowed  on 
taxation. 

L*Heiireaz  t.  Lamarehe.— ziL  at  p.  46& 

50.  Costa  of  Crown  disallowed  when  referring  to  arbitration  instead 

of  rdying  on  strict  rights, 

A  claim  against  the  Crown,  for  the  value  of  work  alleged  to  have  been 
done  in  the  construction  of  a  bridge  contracted  for,  such  value  not  having  been 
included  in  the  final  certificate  of  the  engineer,  having  been  referred  to  arbi- 
tration under  81  V.  a  12. 

Held,  that  the  certificate  of  the  engineer  was  under  the  oontraot  a  condi- 
tion precedent  to  recovery,  but  if  the  Crown  had  intended  to  rely  on  ite  strict 
rights  it  should  not  have  referred  the  claim  to  arbitration,  and  it  should* 
therefore,  not  be  allowed  the  costs  in  any  of  the  courts. 

The  Queen  t.  Stem.— xviL  118. 
And  $€6  CONTRACT,  85. 

51.  CouTwci — Attorney-Oeneral  of  provinces — Jv/risdiction  of  pro- 

viricial  legislature. 

In  an  appeal  between  private  suitors  in  which  the  validity  of  an  Act  of 
the  Legislature  of  Ontario  is  questioned,  the  attorney-general  of  the  province  is 
heard  in  support  of  the  jurisdiction  of  the  provincial  legislature. 

Citiiens  Im .  Co*  y.  Johniton  — Aprfl  9, 18811. 

52.  Cov/nsel — Third  counsel  heard. 

The  court  hears  a  third  counsel  for  appellants,  notwithstanding  rule  83,  as 
the  laws  of  two  provinces  are  in  question,  and  there  is  a  cross-appeal ;  the  so 
doing  not  to  be  considered  a  precedent. 

Coleman  t.  MUler.— Feb.  25, 1881 

53.  Third  counsel  heard,  intricate  questions  of  law  having  to  be  argued,  then 
being  a  cross-appeal,  and  counsel  stating  that  the  Court  of  Queen's  Bench  f6r 
Lower  Canada  had  also  relaxed  its  rule  which  forbids  the  hearing  of  more  than 
two  counsel  on  each  side. 
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The  court  siates  that  the  fact  of  there  being  a  cross-appeal  is  not  of  itself 
sufficient  ground  to  cause  the  court  to  depart  from  its  rule. 

Jonei  v.  Fraser.— March  9, 1886. 

54.         When  one  counsel  from  Quebec  and  one  from  Ontario  had  been  heard  for 

respondent,  a  third  counsel  (from  Quebec)  was  heard  on  French  authorities 

applicable. 

RmmU  y.  Lefraneoit— May  6»  1882. 

65,  -CowTvad — Right  to  begin — In  re  case  referred  by  0.  G.  respect- 
ing Swpreme  Court  of  British  Columlna — "2%e  Thrasher 
case.'* 

Held,  that  inasmuch  as  all  statutes  should  primd  facie  be  considered 

within  the  jurisdiction  of  the  Legislature  passing  them,  any  one  attacking  a 

statute  should  begin.    Therefore  counsel   for  Dominion  Goyemment  first 

heard. 

—May  16, 1883. 
See  LEGISLATUBE,  12. 

56.  Counsel — Right  to  begin — Reply, 

Questions  respecting  validity  of  **The  Liquor  License  Act,  1888."  (See 
Liquor  License  Act,  1883). 

Held,  those  attacking  the  validity  of  an  Act  should  begin.     Therefore 

counsel  for  the  Provinces  first  heard.    Only  one  counsel  heard  in  reply  for  all 

the  Provinces. 

In  re  <«Liqnor  Lieente  Aet,  1888.**— Sept.  23, 1884. 

57.  Counsel — Right  to  begin. 

Question  whether  the  Canada  Temperance  Act,  1878,  s.  6,  had  been  com- 
plied with,  and  whether  proclamation  should  issue  under  s.  7.  (See  "  Canada 
Temperance  Act,  1878,*'  3). 

The  court  directs  the  parties  seeking  to  sustain  the  affirmative,  and  wish- 
ing to  shew  that  the  proclamation  should  issue,  to  begin. 

In  re  *'  Canada  Temperance  Aet,  ISTS,**  in  the  Connty  of  Perth.— 28th  Oct.  1884. 

58.  Counsel  —  President,  of  railway  company  y  appellants,   not 

entitled  to  be  heard. 

The  appellants  do  not  appear  by  counsel  at  the  hearing,  but  Mr.  0*B. 
appears  and  states  that  he  is  the  president  and  proprietor  of  the  railway  com- 
pany, appellants,  and  wishes  to  be  heard  on  their  behalf.  Refused.  Appeal 
ordered  to  stand  over  till  next  session. 

Haliiiuc  City  Ry.  Co.  y.  The  Qneen.— 28rd  May,  1884. 

59.  Counsel — Foreign — Not  heard. . 

Counsel  residing  in  the  State  of  New  York  wishes  to  be  heard  on  behalf 

of  appellants  in  an  appeal  pending  before  the  Supreme  Court  of  Canada. 

Refused. 

Halifax  City  Ry.  Co.  y.  The  Queen.— 9th  May,  1884. 
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60.  Cro88  appeal — Application  to  hear  although  principal  appeal 

not  died. 

Coonsel  for  respondents,  who  have  given  uotioe  of  cross  appeal,  moves  for 
leave  to  proceed  with  cross  appeal,  notwithstanding  original  case  not  filed  antil 
that  day  by  appellants,  and  the  appeal  has  not  been  inscribed. 

Counsel  for  appellants  also  moves  to  have  principal  appeal  heard,  the  delay 
in  inscribing  and  in  filing  f  actams  having  been  an  oversight. 

Hald,  that  if  the  cross  appellant  desired  to  proceed  with  his  cross-appeal 

he  shoald  have  himself  filed  the  original  case.    Both  principal  appeal  and  cross 

appeal  to  stand  over. 

Mayor,  eto^  of  Montreal  y.  Sail.— 17th  Nov.  1883. 

61.  Cro88  appeal — Motion  to  quash  appeal — Costs. 

Motion  made  to  qnash  appeal  on  the  ground  that  it  should  not  have  been 
brought  as  a  substantive  appeal,  but  as  a  cross  appeal  in  the  case  of  Pihn  v. 
Brunet. 

Motion  to  quash  dismissed,  but  the  respondent  in  Pilon  v.  Brunet  succeed- 

'  ing  in  getting  the  judgment  of  the  court  below  reversed  on  one  point  and 

.  confirmed  on  another,  was  allowed  costs  ais  of  a  cross  appeal  taken  under  rule 

.  61. 

fimnet  y.  Pilon.— v.  818. 

62.  Cross-appeal — Damages, 

Action  for  damages — 11,000  awarded  as  solatium.  Verdict  set  aside  and 
not  sustainable  in  appeal  on  ground  of  sufficient  evidence  of  pecuniary  loss  to 
justify  it,  no  cross-appeal  having  been  taken. 

See  DAMAGES,  47. 

63.  Cross-appeal — Damages, 

* 

Action  for  damages  by  a  tenant  against  landlord  for  negligence  of 
employee  in  leaving  elevator  unattended.  Verdict  in  Superior  Court  for  $5,000 
reduced  by  Court  of  Appeal  to  $3,000.  No  croas-appeal,  and  therefore  judg- 
ment of  Superior  Court  not  restored. 

See  DAMAGES,  49. 

64.  Discontinuance  of  appeal  in  election  case. 

Upon  respondent's  counsel,  in  an  election  appeal,  notifying  the  court 
that  he  had  been  served  with  notice  of  discontinuance,  the  court  struck  the 
appeal  off  the  list. 

The  notice  of  discontinuance  having  been  filed  in  the  registrar's  office, 
that  officer  certified  to  the  Speaker  of  the  House  of  Commons  that  by  reason 
of  such  discontinuance  the  decision  of  the  trial  judges  and  their  report  had 
been  left  unaffected  by  the  proceedings  in  the  Supreme  Court. 

L'AsBomption  Election  Caie  (OanthierT.  Brlen).— xxi.  29. 
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65.  Dismissing  appeal 

Where  no  one  appears  on  behalf  of  the  appellant  when  an  appeal  is  called 
for  hearing,  and  counsel  for  respondent  asks  for  the  dismissal  of  the  appeal,  it 
Vill  be  dismissed  with  costs. 

Btiniham  y.  Watson.— 7th  Dec.  1881 ;  Scott  y.  The  Queen.— 27th  March, 

1886 ;  Western  Ass.  Co.  t.  Scanlan.— 27th  March,  1886. 

66.  DisTYiissing  appeal  for  want  of  prosecution- — Undue  delay  in 

filing  factum — Inscription. 

The  case  was  filed  on  the  22nd  October,  1884,  the  respondent's  factums  on 
the  18th  November,  1884.  The  last  day  for  filing  factums  in  appeals  to  be 
heard  the  following  session  was  the  30th  of  January,  1885,  and  for  inscribing, 
the  2ad  February  following.  The  appeal  not  being  inscribed,  the  respondent's 
counsel  gave  notice  of  motion  on  the  9th  February  to  dismiss  appeal  for  want 
of  prosecution.  On  the  14th  the  motion  was  heard.  Appellant's  agent  stated 
that  on  the  2nd  February  he  had  made  a  search  in  the  registrar's  of&ce  for 
the  respondent's  factum,  and  had  been  informed  it  had  not  been  filed.  He  was 
therefore  under  the  impression  the  respondent  could  not  take  advantage  of  the 
delay  of  the  appellant. 

Held,  that  the  undue  delay  in  filing  appellant's  factum  and  inscribing  appeal 
had  not  been  satisfactorily  accounted  for,  and  the  appeal  should  be  dismissed. 

Per  Fournier,  J.,  in  chambers,  16th  February,  1885. 

'  An  application  was  made  to  the  court  to  rescind  or  vary  the  order  of 

Fournier,  J.,  and  to  allow  the  appellant  to  file  his  factum  and  inscribe  appeal. 

/  ■  A  ^davits  were  filed,  but  merely  to  the  effect :  1.  That  appellant's  counsel 

thought  that  while  the  respondent  was  in  default  with  regard  to  his  factum,  it 

.  could  not  be  considered  that  there  was  any  undue  delay  in  the  prosecution  by 
appellant  of  his  appeal ;  and  2.  That  the  appaal  was  bona  fide  and  serious. 

Held,  that  the  court  would  not  interfere  with  the  order  of  the  judge  in 
chambers. 

Whitfield  Y.  The  HeFchants  Bank— 4th  March,  1886. 

67.  Disjnissing  appeal  for  want  of  prosecution — Order  of  judge  in 

chambers — Motion  to  rescind  order, 

.  A  party  seeking  an  appeal  obtained  an  extension  of  time  for  filing  his  case 

but  failed  to  take  advantage  of  the  indulgence  so  granted,  whereupon,  on  the 
application  of  the  respondent,  the  appeal  was  dismissed  by  the  judge  in  cham* 
bers.    On  motion  to  rescind  the  order  dismissing  the  appeal. 

Held,  Strong  and  Gwynne,  JJ.,  dissenting,  that  under  the  circumstances 
of  the  case  the  court  would  not  interfere  by  rescinding  the  judge's  order  and 
restoring  the  appeal. 

City  of  Winnipeg  t.  Wright.~xiii.  441. 
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68.  Diamiaaing  appeal  for  want  of  prosecution. 

Coansel  for  respondent  moves  to  dUmisa  appeal  for  want  of  proeecatlon. 
BefnBed,  but  appellant  directed  to  have  appeal  brought  on  for  hearing  next 
aeasion,  otherwise  to  stand  dismissed ;  appellant  to  pay  oosts  of  the  application. 

Cot«  T.  Stadaoona  Its.  Co.— 10th  March,  1881. 

69.  Dismissing  appeal. 

Motion  to  dismiss  appeal  referred  by  court  to  Chief  Justice  in  chambers. 

Martin  t.  Roy.— S8th  January,  1879. 

70.  Dismissing  appeal  in  controverted  election  case — Discontinw^ 

ance  filed. 

Counsel  for  appellant  moves  to  dismiss  appeal,  not  wishing  to  proceed  with 
it,  and  having  filed  a  discontinuance. 

Counsel  for  respondent  consents,  on  payment  of  costs.  Appeal  dismined 
with  costs. 

BonlangeB  Eloetion  Case,  Piliatpault  t.  Do  Baai^eiL— 27th  November,  1888. 

71.  Dismissing  appeal — Controverted  election  case — Order  obtained 

in  chambers  by  consent — Application  to  full  cowrt. 

Counsel  for  respondent  moves  for  an  order  dismissing  appeal  in  a  contro-> 
verted  election  case.  An  order  had  been  obtained  in  chambers,  on  consenti 
but  doubts  had  been  raised  as  to  whether  the  order  should  not  have  been  an 
order  of  the  court.    Granted. 

Morth  York  Eloetion  Caso,  Paitonon  y.  Mnloek.— 13th  May,  1883L 

72.  Dismissing  appeal — Controverted  election  case — Application 

to  judge  in  chambers. 

An  application  to  dismiss  an  election  appeal  for  want  of  prosecution  should 
be  made  to  a  judge  in  chambers. 

HaltoB  Eloetion  Case,  Luh  t.  Waldio.— xix.  557. 
Chieontiml  y.  San^onay  Eloetion  Caso.— May  16th,  189S. 

And  $€€  ELECTION,  84. 

[Therefore,  according  to  the  practice  as  now  established  (1898)  all  applioa> 
tions  to  dismiss  for  want  of  prosecution,  should  be  made  to  the  registrar  in 
chambers] . 

73.  Factum. 

Irrelevant  matter  in  factum,  reflecting  on  the  conduct  of  one  of  the  judges 
of  the  court  below,  ordered  to  be  struck  out. 

Wallaoo  Y.  Bonthov.— 5th  February,  1878L 
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74.  Factum — ScaTidaloua  and  impertinent 

The  plaintiff's  faotnm  containing  reflections  on  the  oondnct  of  the  judges 

of  the  court  helow,  was  ordered  to  be  taken  off  the  files  as  scandalous  and 

impertinent. 

Yemon  y.  OliTer.— zi.  166*. 

75.  Factum — Point  not  raised  by — Postponement  of  hearing, 

A  point  is  raised  at  the  hearing  not  in  factum,  and  counsel  for  respondent 
therefore  objects  that  he  is  not  prepared  to  argue  it.  The  court  adjourns  hear- 
ing for  a  week. 

Western  CoontieB  Ry.  Co.  y.  Windsor  ft  Annapolis  Ry.  Co.— 6th  Feb.,  IS  79. 

76.  Factum,  farther  time  required  to  file  —  Motion  to  dismiss 

appeal — Costs. 

Motion  to  dismiss  appeal  refused,  but  appellant  requiring  further  indul- 
gence to  file  factum  ordered  to  pay  conts  of  motion. 

Dawson  y.  McDonald.— 13th  December,  1879. 

77.  Factwm — Default  in  filing — Inscription^  motion  for. 

Motion  for  leave  to  inscribe  case  which  had  not  been  put  on  inscription 
list  because  factum  of  appellant  not  filed  in  time.  The  appellant  had  been 
directed  to  bring  appeal  on  for  hearing  at  the  session  then  being  held,  other- 
wise appeal  to  stand  dismissed.  Counsel  stated  that  delay  in  filing  factum  had 
occurred  because  both  parties  had  consented  to  delay  being  accorded  for  so 
doing.    Counsel  for  respondent  consented. 

Held,  that  the  rule  requiring  factums  to  be  deposited  within  a  limited 
time  had  been  passed  for  the  convenience  of  the  court  and  judges  and  could 
not  be  waived  by  consent  of  parties,  but  under  the  pectdiar  circumstances,  and 
in  view  of  the  consequences  of  refusing  the  motion,  liberty  to  inscribe  might  be 
given. 

Cote  Y.  Stadaeona  Assurance  Company.— 4th  May,  1881. 

78.  Factum — Motion  to  strike  out  unnecessary  matter  from. 

Objections  to  a  factum  as  containing  unnecessary  matter  may  be  urged  at 

the  hearing. 

Coleman  y.  lliller.^28rd  February,  1882. 

79.  Factum — Leave  to  deposit — Inscription  ex  parte. 

When  appeal  inscribed  for  hearing  ex  parte  is  called,  counsel  for  respon- 
dents asks  leave  to  be  heard  and  to  be  allowed  to  deposit  factum.  Counsel 
for  appellant  consents.    Granted. 

Parker  y.  Montreal  City  Passenger  Ry.  Co.— 9th  March,  1885. 

80.  Fa/dum — Leave  to  deposit — Inscription  ex  parte. 

When  appeal  inscribed  for  hearing  ex  parte  is  called,  counsel  for  respon- 
dent asks  leave  to  be  heard,  although  his  factum  had  not  been  deposited  within 
the  time  provided  by  the  Bules.    Counsel  for  appellant  consents. 
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Held,  that  the  rules  respecting  facium$  must  be  strictly  complied  with, 

and  the  Registrar  should  not  receive  factunu  tendered  after  the  delay  specified 

in  the  Rule.    Counsel  for  respondent  allowed  to  be  heard,  but  the  case  not  to 

be  considered  a  precedent. 

Lord  Y.  DaYidsoB.— Srd  November,  1885. 

SI.  Factwm — Svhmitting  appeal  on. 

Counsel  states  he  has  consent  of  solicitors  on  both  sides  to  submit  appeal 

on  /actuma  and  reporters'  notes  of  a  former  argument  before  the  court. 

Allowed. 

Lawless  y.  BnlliYan.— 22nd  January,  1S79. 

82.  Factuma — Submitting  appeal  on. 

Court  refuses  to  allow  appeal  to  be  submitted  on  the  factumt,  but  decides 
it  must  be  orally  argued. 

CharleYoix.  Eleetion  Case  Yaliii  y.  Lan^ois.— 7th  June,  1879. 

83.  Factum — Submitting  appeal  on. 

Where  a  re>hearing  became  necessary  owing  to  a  change  in  the  penonMl 

of  the  court,  the  judge  who  had  not  heard  the  appeal  consenting,  and  counsel 

for  all  parties  desiring  it,  the  court  assented  to  the  appeal  being  submitted  on 

the /actuiiM. 

MoKensie  y.  Kittridge— 18th  June,  1879. 

84.  Factums — Submitting  appeal  on. 

On  application  of  counsel  for  appellants,  counsel  for  respondent  assent- 
ing, tlie  court  consent  to  have  appeal  submitted  on  factumt  without  oral 

argument. 

Muirhead  y.  Sherifr.— 2nd  June,  1886. 

85.  Fees — In  criminal  appeala — None  payable  to  Registrar. 

No  fees  are  payable  to  the  Registrar  in  criminal  appeals,  the  tariff  of  fees 
In  schedule  X  not  being  intended  to  be  applied  to  such  appeals. 

Ruling  by  Richards,  C.J. 

[This  has  been  the  established  practice  of  the  court  since  its  organi- 
zation i  . 

86.  In  a  habeas  corpus  case  the  first  proceeding  in  appeal  is  the 

filing  of  the  case  with  the  Registrar — This  must  be  done 
within  60  days  after  the  pronouncing  of  judgment  appealed 
from. 

See  JURISDICTION,  58. 

^7.  Hearing,  notice  of — Affixiavit  of  service. 

When  appeal  heard  ex  parte^  the  court  requires  an  affidavit  proving  service 

of  notice  of  hearing. 

Kearney  y.  Kean.— Slst  January,  1879. 

DomYlUe  y.  CameFon.— 80th  October,  1879. 
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88.  Hearing — Setting  down  Exchequer  Appeal — Eocchequer  Court 

Rules  138,  231,  263— Supreme  Court  Rule  U—S.  68,  S.  & 

B,  a  Act,  1875. 

Application  for  a  direction  to  the  Begifitrar  to  set  down  for  hearing;  an 
appeal  from  a  judgment  of  the  Exchequer  Court  on  a  Petition  of  Bight  pro- 
nounced at  Queheo  on  the  17th  October,  1877,  by  J.  T.  Taschereau,  J.  The 
contract  on  which  the  petition  was  brought  was  signed  at  Quebec,  the  work 
was  done  on  a  section  of  the  I.  C.  B.  in  the  Province  of  New  Brunswick. 
On  the  9th  November,  1877,  the  deposit  of  1^50  required  by  s.  68  of  the  S.  &  E. 
C.  Act,  1875,  as  security  for  costs,  was  made  with  the  Begistrar. 

Bule  231  Exchequer  Court,  since  repealed  by  rule  265,  provided  that  no 
decision  or  ruling  at  the  trial  or  hearing  of  a  cause  should  be  appealed  from 
directly  to  the  Supreme  Court,  but  the  party  dissatisfied  should  first  seek 
relief  by  moving  before  the  Exchequer  Court  "  as  hereinbefore  provided/*' 
and  the  appeal  should  be  from  the  refusal  to  grant  an  order  niti,  or  if  an 
order  should  have  been  granted,  from  the  decision  of  the  court  on  the  motion 
to  make  the  same  absolute. 

Bule  188  E.  0.  deals  with  applications  for  new  trial  and  provides  that  '*  a> 
party  desirous  of  obtaming  a  new  trial  .  .  .  must  apply  to  the  court  by 
motion  for  an  order  calling  on  the  opposite  party  to  show  cause,  at  the 
expiration  of  eight  days  from  the  date  of  the  order,  or  so  soon  after  as  the  case 
can  be  heard,  why  a  new  trial  should  not  be  directed.  Such  motion  shall  be 
made  within  ten  days  after  the  trial,  or  within  such  extended  time  as  the 
court  or  a  judge  may  allow." 

By  rule  261  Exchequer  Court  rule  231  of  the  Exchequer  Court  had  been 
made  applicable  to  cases  in  which  the  cause  of  action  had  arisen  in  the  Pro- 
vince of  Quebec.  But  rule  138  had  not  been  expressly  declared  applicable  to 
such  cases. 

On  the  12th  February,  1878,  rules  138  to  142,  both  inclusive,  were  ordered 
and  declared  to  be  and  to  have  been  applicable  to  sbctions  in  which  the  cause 
of  action  shall  have  arisen  in  the  Province  of  Quebec. 

On  the  7th  January,  1878,  an  application  for  a  rule  nUi  to  set  aside  the 
judgment  was  made  to  Taschereau,  J.  On  the  7th  February,  1878,  he  pro- 
nounced judgment  refusing  it.  Subsequently  proceedings  were  taken  in  the 
Exchequer  Court  relating  to  a  change  of  attorney  by  the  suppliant  and  the 
taxation  of  costs  between  the  suppliant's  solicitor  and  his  clients,  and  an 
order  was  obtained  from  a  judge  of  the  Exchequer  Court  directing  all  the 
papers  to  be  transmitted  to  the  actiug  registrar  at  Quebec  for  the  purposes  of 
that  taxation.  The  registrar  did  not  set  the  appeal  down  for  hearing,  and 
no  steps  were  taken  relating  to  the  appeal,  nor  were  any  proceedings  taken  to 
have  the  judgment  entered,  nor  had  the  registrar  been  applied  to  to  set  th^; 
appeal  down  for  hearing  until  shortly  before  the  date  of  the  application,  the 
22nd  February,  1888. 

Held,  that  no  ex  pott  facto  effect  ought  to  be  given  to  order  263,  which  was 
not  intended  to  apply  so  as  to  affect  retroactively  proceedings  had  in  pending 
causes,  and  that  the  registrar  not  having  set  the  appeal  down  for  hearing  as 
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required  by  8.  68,  and  not  having  entered  the  judgment,  the  appeal  was  not 
out  of  oonrt  hy  the  operation  of  rule  44  Supreme  Court,  which  provides  that 
unless  an  appeal  shall  be  brought  on  for  hearing  within  one  year  after  the 
security  shall  have  been  allowed,  it  shall  be  held  to  have  been  abandoned 
without  any  order  to  dismiss  being  required,  unless  the  court  or  a  judge  shall 
otherwise  order. 

Motion  granted,  (Ritchie,  C.J.,  dissenting),  but  without  oodts,  the  point  of 
practice  involved  being  a  new  one. 

Berlinqntt  y.  Th«  Qoeea.— 1st  May,  1883.— xiii.  26. 

89.  HearxTig — Election  ca:^ — Expediting  proceeiUnga  in — S,  14-, 

S,  cfe  E.  a  Act 

When  an  election  appeal  is  properly  in  court  and  in  a  position  to  be  set 
down  by  the  registrar,  an  application  can  be  made  to  the  Chief  Justice  (under 
s.  14,  8.  dk  E.  C.  Act)  to  expedite  the  proceedings. 

Bothwell  Election  Case,  Smith  t.  HawUns.— 22nd  January,  1884. 

90.  Hearing  ex  parte — Factum  not  filed — Appellant  irregularly 

before  court. 

When  appeal  called,  counsel  for  appellants  appears.  No  one  appears  on 
behalf  of  respondent. 

The  appellant's  factum  not  having  been  filed  till  the  morning  the  appeal  is 
called  on  for  hearing,  instead  of  three  clear  days  before  the  first  day  of  the 
session,  as  required  by  rule  54,  the  court  refuses  to  hear  him  ex  parte  while  thus 
irregularly  before  the  court. 

L6tU  ElMtion  Case,  Bellean  t.  DiuuMilt.— 80th  October,  1884. 

91.  Hearing,  postponement  of — Illne^  of  counsel. 

Motion  to  postpone  hearing  till  the  following  session  on  the  ground  of 
unexpected  illness  of  counsel  retained.    Granted. 

AdamsoB  t.  AdamioiL— ^th  December,  1884. 

92.  Hearing — Motion  to  strike  appeal  off  list — Notice. 

A  motion  to  strike  an  appeal  off  the  list  of  appeals  inscribed  for  hearing 
must  be  on  notice. 

Parker  t.  Montreal  City  Patsenger  Ry.  Co.— 7th  March,  1885. 

93.  Hearing — Factums  not  filed. 

Motion  to  have  appeal  heard  at  the  then  present  session,  notwithstanding 

case  and  factum  of  appellant  not  filed  80  days  before  first  day  of  session,  and 

factum  not  yet  filed  on  behalf  of  the  Crown.    Counsel  for  Crown  consenting. 

Ilefused. 

O'Brien  t.  The  Queen.— 10th  June,  1878. 
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94.  Hearing — In  habeas  corpus  appeal. 

An  applioation  to  l^  allowed  to  bring  a  habeas  corpus  appeal  on  for  hearing 
after  short  notice,  must  not  be  ex  parte. 

See  HABEAS  COBPUS,  2. 

95.  Hearing — Motion  to  re-open. 

In  this  oase,  the  Supreme  Court  had  refused  by  their  judgment  to  give  a 
writ  of  prohibition  to  prevent  the  taxation  of  respondent's  oosts  by  the  county 
judge,  such  taxation  having  been  made  before  the  judgment  of  the  Supreme 
Court  was  given ;  but  the  court  stated  that  the  respondent  was  not  entitled  to 
oosts.    {See  Costs  3.) 

Counsel  for  appellants  moved  to  re-open  argument  of  that  part  of  the  appeal 
as  to  the  right  to  the  prohibition,  and  for  a  reconsideration  thereof,  on  the 
ground  that  the  amount  taxed  to  respondent  had  been  paid  into  the  County 
Court,  and  that  the  county  judge  might  make  an  order  directing  the  money  so 
paid  into  his  court  to  be  paid  out  to  respondent  unless  prohibited. 

Held^  that  the  application  which  was  really  for  a  rehearing  of  the  appeal, 
which  had  been  duly  considered  and  adjudicated  upon  by  the  court,  could  not 
be  entertained ;  that  the  court  could  not  assume  that  the  County  Court  judge 
would  act  illegally,  and  in  defiance  of  the  judgment  of  the  court,  to  the  effect 
that  the  respondent  was  not  entitled  to  costs ;  but  that  if  the  County  Court 
judge  should  propose  so  to  act,  the  appellants  would  have  their  remedy  against 
him,  and  might  apply  to  one  of  the  superior  courts  for  a  writ  of  prohibition. 

Counsel  for  appellants  not  called  upon. 

Motion  refused  with  925  costs. 

Ontario  and  Quebec  Ry.  Co.  t.  Philbrick.— May  18th,  1886. 

96.  Inscription Case  filed  after  time  f or  ^ 

Counsel  for  appellant  moves  for  leave  to  inscribe  appeal  for  hearing, 
though  case  filed  after  time  for  inscribing,  all  parties  being  desirous  of  having 
appeal  heard  and  consenting.    Motion  refused. 

Grip  Printing  and  Publishing  Company  t.  Bntterfleld.— 20th  Nov.  1884. 

97.  Inscription — Appeal  perfected   after  day  for — Consent   by 

counsd. 

In  an  appeal  perfected  after  day  for  inscribing,  an  application  is  made  by 
counsel  for  appellant,  counsel  for  respondent  consenting,  to  have  appeal  heard 
at  the  session  of  the  court  then  proceeding. 

Held,  that  the  appeal  must  come  on  in  the  regular  way  the  following 
session,  there  being  no  circumstances  shown  to  induce  the  court  to  interfere  to 
expedite  the  hearing. 

Bank  of  Toronto  y.  Lee  Core,  ftc«  La  8te.  YIerge.  —27th  February,  1885. 
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98.  Interest — Application  for. 

An  application  to  vary  jadgment  by  inserting  direction  that  interest  be 

allowed  lor  the  period  daring  which  the  appeal  has  been  pending,  most  be  on 

notice. 

Trust  and  Loan  y.  Rnttan«— 5th  February,  1878. 

99.  Motion,  to  be  allowed  interest 

Gonnsel  for  appellant  moves  for  interest  for  time  jadgment  has  been 
stayed,  parsaant  to  s.  36,  S.  d  E.  C.  Act.  Question  referred  to  fall  coart 
by  Foamier,  J. 

Held,  a  qnestion  the  court  should  dispose  of  on  its  own  motion. 

HoQueen  y.  The  PhoBnlx  Matiud  Fire  Insoranee  Co.— 9th  April,  1880. 

100.  Interest — Motion  to  be  allowed — On  allowance  of  appeal. 

Motion  for  allowance  of  interest  on  verdict  from  date  thereof  in  appeal 
from  N.  B. 

Held,  that  it  be  allowed  on  principal  sam  from  last  day  of  next  term  after 
verdict. 

Clark  Y.  Scottish  Imperial  Insurance  Company.— 19th  February,  1880. 

101.  Judgment — Application  to  stay  execution  of — Requite  civile. 

The  judgment  of  the  Supreme  Court  must,  under  section  46,  S.  <&  E.  G. 
Act,  be  entered  and  sent  to  the  court  below  before  defendant  can  have  recourse 
to  a  proceeding  by  requite  civile.  A  requHe  civile  does  not  stay  execution 
as  a  matter  of  coarse.  The  defendant  would  have  to  apply  to  a  judge  of  the 
Superior  Court  or  a  judge  thereof  for  an  order.  A  judge  in  chambers  should 
not  grant  an  order  staying  execution  of  a  judgment,  especially  when  defendant 
has  had  ample  time  to  apply  to  the  full  court.     Per  Taschereau,  J. 

See  OPPOSITION.  2  (a). 

102.  Judgment — Nunc  pro  tunc. 

The  respondent,  the  assignee  of  an  insolvent  estate,  having  died  between 
the  day  of  hearing  of  the  appeal  and  the  day  of  rendering  judgment,  on  motion 
of  counsel  for  appellant  the  court  orders  the  order  in  appeal  to  be  entered  nunc 
pro  tunc  as  of  the  date  of  hearing. 

Merchants  Bank  y.  Smith.— 23rd  May,  1884. 

103.  Judgment — Nunc  pro  tutic. 

On  motion  of  appellant's  counsel,  judgment  is  directed  to  be  entered 
7m7i<;  pro  tunc  as  of  the  day  of  argument,  one  of  the  parties  having  died  in  the 
interval. 

Merchants  Bank  of  Canada  y.  Reefer.— 12th  January,  1885. 

104.  Judgment,  nunc  pro  tunc. 

On  motion  of  counsel  for  respondent,  supported  by  affidavit  showing  that 
respondent  had  died  between  the  date  of  hearing  and  the  date  upon  which 
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jndgment  delivered,  the  oooft  diieote  judgment  to  be  entered  nunc  pro  time  as 
of  the  day  of  hearing. 

Ontario  aad  Qnaboe  Sy.  Oo.  t.  PhflMok.— 96th  May,  1886. 

105.  Judgment,  nv/nc  pro  tunc. 

Where  the  judgment  of  the  court  waa  amended  to  oonform  to  the  intention 
of  the  court,  the  order  amending  declared  that  the  judgment  should  read  ntitic 
pro  tune. 

See  PBACTICE  OF  SUPREME  COUBT,  109. 

106.  Judgment — Motion  for  leave  to  add/ress  court  with  refercTice 

to   questions   disposed   of  by — Beferenoe   to  Judge   in 
Chambers. 

Counsel  for  respondent  moves  for  leave  to  address  court  on  question 
of  appointment  of  valuators  and  question  of  costs,  disposed  of  by  final  Judg- 
ment of  court.  Referred  to  Taschereau,  J.,  in  Chambers,  who  stating  to  the 
court  that  the  respondent  seeks  to  practically  reverse  the  judgment  of  the 
court,  the  motion  is  dismissed  with  costs. 

Reevei  t.  Gerrikou— 10th  April,  1880. 

107.  Judgment — Application  to  va/ry. 

Motion  to  vary  minutes,  referred  to  Strong,  J.,  in  Chambers,  to  be  subse- 
quently heard  pro  formd  before  the  court. 

Bioklbrd  t.  Grand  Jiinetion.r— 8th  June,  1878. 

108.  Judgment — Application  to  a/mend — "  Next  friend  " — Costs. 

The  judgment  of  the  Supreme  Court,  as  settled  and  entered,  having 
directed  that  the  costs  should  be  paid  by  the  appellant  to  the  respondent  on 
application  of  respondent,  the  order  was  amended  by  directing  that  the  costs 
should  be  paid  by  the  appellant's  "  next  friend  **  to  the  respondent,  the  appel- 
lant having  sued  and  prosecuted  the  appeal  by  his  next  friend. 

Ritchie,  C.  J.,  in  Chambers, 

PenroM  y.  Kni^t— 25th  June,  1879. 

109.  Judgment — Amending — Form,  of  in  patent  suit. 

In  a  soit  for  the  infringement  of  a  patent  (See  Patent  of  Invention,  1)  the 
final  judgment  in  appeal  was  sent  to  the  registrar  of  the  Chancery  Division 
of  the  High  Court  of  Justice  for  Ontario  pursuant  to  section  46,  S.  it  E.  C.  Act. 
The  order  directed  a  reference  to  the  master.  Upon  proceeding  to  take  the 
accounts  the  master  ruled  that,  **  having  regard  to  the  allegations  in  the  said 
plaintiff's  bill  of  complaint,  and  the  provisions  of  section  28  of  the  Patent  Act, 
the  measure  of  damages  and  account  of  profits  to  which  the  said  plaintiffs  are 
entitled  as  against  the  defendant,  under  the  said  judgment  should  be  based 
upon  the  reasonable  price  per  machine  heretofore  charged  by  the  said  plaintiffs 
as  and  for  a  royalty,  and  the  average  profit,  per  machine  heretofore  made  by 
the  said  plaintiffs  on  sales  of  their  patented  invention,  subject,  however,  to  any 

CAS.   DIG.- 


690 
Practice  of  Supreme  Court— Contintied. 

right  the  said  plaintiffs  may  have  (1)  to  negative  their  said  pleading,  and  (2)  to 
show  by  evidence  or  otherwise  tiiat  my  said  ruling  as  to  the  measure  of 
damages  and  aocoont  of  profits  is  not  applicable  to  the  case  of  their  patented 
machine." 

This  ruling  was  appealed  from  to  Proadfoot,  J.,  who  sustained  the  appeal, 
on  the  ground  that  the  order  directed  a  reference  as  to  profits  as  well  as  dam- 
ages, including  damages  by  the  use  of  infringing  machines  by  persons  who  had 
bought  them  from  defendants,  and  that  the  order  being  clear  the  pleadings 
could  not  be  looked  at  to  assist  in  construing  it. 

The  defendants  thereupon  appealed  to  the  Divisional  Court,  and  also 
made  an  application  to  the  Supreme  Court,  for  an  amendment  to  the  judg- 
ment of  that  court,  to  make  it  conform  to  the  judgments  pronounced. 

Held,  that  the  judgment  should  be  amended,  and  the  inquiry  as  to 
damages  limited  to  an  '*  inquiry  whether  any,  and  what  damages  have  been 
sustained  or  incurred  by  the  plaintiff,  and  to  what  amount  by  reason  of  tho 
defendants  infringment  of  the  said  patent.'* 

The  order  settled  by  the  registrar  on  the  application  was  as  follows : — 

"  In  the  Supreme  Court  of  Canada.'* 

[Judges  present.]  [Date.] 

[Style  of  cause.] 

"  Upon  the  petition  of  the  above  named  respondents,  John  Goldie  and 
Hugh  McCnllogh  presented  unto  this  court  this  day,  in  presence  of  oounsel 
for  the  above  named  plaintiffs  (the  appellants  in  this  court)  upon  hearing  read 
the  petition  and  the  affidavits  filed  in  support  of  and  in  opposition  thereto,  and 
upon  hearing  what  was  alleged  by  counsel  for  all  parties,  this  court,  for  the 
purpose  of  removing  doubts  which  it  is  alleged  have  arisen  as  to  the  construc- 
tion of  the  order  of  this  court,  dated  the  19th  day  of  June,  A.D.,  1883,  made 
in  the  said  cause,  doth  order  that  the  said  order  of  the  19th  day  of  June,  A.D., 
1883,  be  and  the  same  is  hereby  varied  and  amended  to  read  nunc  pro  tvne,  as 
follows,  namely : — 

"  In  the  Supreme  Court  of  Canada." 

[Judges  present.]  [Date.] 

[Style  of  cause.]  ^ 

"The  appeal  of  the  above  named  appellants  (plaintiffs)  from  the  order  of 
the  Court  of  Appeal  for  Ontario,  made  in  this  cause  on  the  80th  day  of 
June,  1882,  and  dismissing  the  appeal  of  the  said  appellants  from  the 
decree  of  the  Court  of  Chancery  made  on  the  23rd  day  of  June,  1880,  coming 
on  to  be  heard  before  this  court  on  the  28th,  29th  and  30th  days  of  November 
last,  in  the  presence  of  counsel  as  well  for  the  appellants  as  for  the  respon- 
dents, whereupon  and  upon  hearing  what  was  alleged  by  counsel  aforesaid, 
this  court  was  pleased  to  direct  that  the  said  appeal  should  stand  over  for 
judgment,  and  the  same  coming  on  this  day  for  judgment,  this  court  did 
declare,  order  and  adjudge  that  the  said  appeal  should  be  and  the  same  was 
allowed. 

"  And  this  court  did  further  declare,  order  and  adjudge,  that  the  appellant 
(plaintiff)   George  Thomas  Smith,  was  the  first  and  true  inventor  of  the 
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invention  desoribed  and  claimed  in  the  letters  patent  No.  2257,  mentioned  in 
the  first  paragraph  of  the  appellant's  (plaintiff's)  re-amended  bill  of  oompUint ; 
that  the  said  letters  patent  are  good,  valid  and  in  fall  force  and  effect,  and  that 
the  appellant  (plaintiff)  Greorge  Thomas  Smith  has  been  from  the  date  thereof 
and  still  is  entitled  thereunder  to  the  exclnsive  right,  privilege  and  liberty  of 
making,  constructing  and  using,  and  vending  to  others  to  be  used,  the  invention 
in  the  first  paragraph  of  the  said  plaintiff's  re-amended  bill  of  complaint, 
described  as  follows : — 


tl  4 


In  combination  with  the  bolting  surface  of  a  flour  bolt,  through  which 
a  current  of  air  is  made  to  pass  by  means  of  an  air  chamber  and  a  fan,  or  its 
equivalent,  a  brush  or  series  of  brushes  arranged  to  traverse  the  under  surface 
of  said  bolt  substantially  for  the  purpose  set  forth  in  the  said  letters  patent 
and  the  specifications  thereto,  of  cleaning  the  belt  of  particles  of  flour  adhering 
thereto,'  subject  to  such  right  as  his  co-plaintiffs  now  have  under  the  assign- 
ments and  licenses  in  the  said  bill  of  complaint  set  forth ;  that  the  patents 
1739  and  1793  in  the  respondents'  (defendants*)  answer  mentioned  were  never 
valid  and  form  no  defence  to  the  appellant's  (plaintiff's)  said  patent,  and  that 
the  machines  constructed  by  the  respondents  (defendants)  in  the  pleadings 
mentioned  are  infringements  of  the  said  letters  patent  of  the  said  George 
Thomas  Smith,  and  that  the  appellants  (plaintiffs)  are  entitled  to  an  injunction 
restraining  the  said  respondents  (defendants)  and  each  of  them  and  their  and 
each  of  their  servants,  workmen  and  agents,  during  the  continuance  of  the 
said  letters  patent,  or  any  extension  of  them,  from  making,  constructing, 
using,  or  vending  to  others  to  be  used,  any  machine  containing  the  same 
combination  as  the  said  machines  in  the  pleadings  mentioned,  or  only  colour- 
ably  differing  therefrom,  or  any  other  machine  constructed  according  to  or 
involving  the  appellants'  (plaintiffs)  said  patented  invention,  or  only  colour- 
ably  differing  therefrom,  or  being  an  infringement  of  the  appellants'  (plaintiffs) 
said  patent,  or  causing  or  procuring  the  same  to  be  infringed. 

"  And  that  the  appellants  (plaintiffs)  are  entitled  to  have  respondents 
(defendants)  discover  upon  oath  all  the  machines  in  their  possession  or  made, 
used  or  sold  by  or  for  them,  or  either  of  them,  containing  the  combination 
hereinbefore  set  forth,  and  of  the  names  of  the  purchasers  thereof,  and  that 
the  appellants  (plaintiffs)  are  entitled  to  an  inquiry  whether  any  and  what 
damages  have  been  sustained  by  the  appellants  (plaintiffs)  and  to  what  amount, 
by  reason  of  the  respondents'  (defendants)  infringement  of  said  patent,  such 
damages  to  be  limited  to  six  years  previous  to  the  date  of  the  filing  of  the  bill 
of  complaint,  and  that  the  appellants  (plaintiffs)  are  entitled  to  be  paid  by  the 
defendants  such  sum  of  money  as  upon  such  inquiry  shall  be  found  fit  to  be 
awarded  to  the  appellants  (plaintiffs)  for  such  damages  as  aforesaid,  within 
one  month  after,  the  filing  of  the  master's  report ;  and  the  said  appellants 
(plaintiffs)  are  entitled  to  be  paid  the  costs  of  this  suit  including  costs  incurred 
by  them  in  the  Court  of  Chancery  or  Chancery  Division  of  the  High  Court  of 
Justice  for  Ontario,  and  also  in  this  court,  forthwith  after  taxation  thereof, 
and  for  the  purposes  aforesaid  this  cause  is  referred  back  to  the  Chancery 
Division  of  the  High  Court  of  Justice  for  Ontario,  to  make  such  orders  and 
directions  as  may  be  necessary ;  and  this  court  did  further  order  that  the 
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ragislnr  of  this  court  do  d«liT«r  up  to  tho  appelknto  and  retpontaito  Hm 
Mhibtta  filed  or  deposited  heroiii  by  them  reepeotiyely. 

flmltk  T.  Ooldie.r-Mi  December,  168S. 

ilO.  JudgmeTU — Arntnding — Power  of  cowrt  over  its  own  jwlg- 
merde. 

Motion  to  amend  the  final  judgment  in  appeal.  The  court  when  deUwedug 
judgment  stoted  that  a  sam  of  12,899  ehonld  be  awarded  to  plaintiff.  The  order 
in  appeal  proriding  for  tiie  payment  of  that  sum  waa  lettled  and  Mnt  to  the 
court  below.  Gonnael  for  appellant  contended  that  it  oleady  appeared  tiiora 
had  been  an  error  in  the  caloalation,and  that  in  arriving  at  the  anm  awacded 
certain  enma  had  been  twice  dedacted,  depriving  the  plaintiff  of  a  earn  of 
|8,21&98.  Coonael  lor  reepondent  contended  that  it  did  not  appear  upon  the 
face  of  the  reaione  for  judgment  that  an  error  had  been  made,  and  thentae  the 
application  waa  in  the  nature  of  a  re-hearing.  Under  the  practice  of  the  Privy 
Council  this  could  not  be  allowed. 

Held,  that  it  being  clear  that  by  oversight  or  mistake  an  error  had  ocenited, 
the  court  had  power  of  its  own  motion  to  amend  its  judgment  to  make  it  conform 
to  the  intention  of  the  court  and  the  principles  upon  which  its  judgment  was 
based.  Order  to  be  made  directing  the  Registrar  to  call  upon  the  proper  officer 
of  the  court  below  to  have  the  judgment  of  the  court  returned  to  be  amendeii. 
Btt  Montnal  A$§.  Co,  v.  MeOilUvray,  11 L.  C.  R.  835. 

Rattray  t.  Tonntf .— 18th  March,  1888. 

• 

111.  A  judgment  of  Privy  Council  reversing  judgment  of  Supreme 

Court,  should  be  made  a  rule  of  the  Supreme  Court— The 
order  of  Supreme  Court  directs  repayment  of  costs  received 
pursuant  to  a  judgment  so  reversed. 

See  APPEAL,  17. 

112.  Jvdgment — Appeal  from  eettlement  ofminxUea  of 

In  this  case  {tee  Banks  and  Banking,  IS)  the  respondent  appealed  to  a 
judge  in  chambers  from  the  settlement  of  the  minutes  of  the  judgment,  on  the 
ground  of  material  error  as  to  the  amount  ordered  to  be  paid  to  the  appellant 
(88«666.18),  which  amount  he  contended  ought  to  be  only  |8f300.60,  according 
to  the  judgment  of  the  court,  and  also  on  the  ground  that  the  appellant  should 
be  condemned  to  pay  the  costs  of  his  own  appeal  before  the  Court  of  Queen's 
Bench. 

Held,  that  the  application  should  be  dismissed. 

Per  Foumier,  J. — The  respondents  by  their  motion  of  the  6th  of  Apnl  last 
appealed  from  the  settling  of  the  minutes  of  the  judgment  pronounced  by  this 
court  on  the  8th  March,  1886,  on  the  ground  that  there  was  an  error  in  the 
figures  of  the  draft  minutes  settled  by  the  Registrar,  which  brought  the  amount 
of  the  judgment  in  question  up  to  98,656.18,  whereas  it  ought  only  to  haTS 
been  |8,200.60,  alleging  that  the  difference  between  the  said  two  sums,  nsjnely. 
15,465.68,  is  not  put  in  question  by  the  pleadings  of  the  parties,  and  that  in 
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ooDBequenoe  that  part  of  the  jadgment  is  noil,  becanae  it  goes  farther  than  the 
demand  (ultra  petita), 

Thit  reason  is  withont  fonndation,  beoanse  the  said  sum  of  95,455.53,  paid 
by  the  fault  and  negligenoe  of  Louis  MoUenr,  jr.,  to  the  assignee  Anger,  as 
dividends  on  contested  olaims  by  Lamonrenx,  formed  part  of  the  925,251.55 
advanced  by  M^llenr  and  the  Bank  of  St.  John  to  Lamonreuz  by  the  deed  of 
]6ih  Slay,  1876.  And  the  said  sum  is  pat  in  qaestion  by  the  last  part  of  the 
eondusions  of  the  action  formally  demanding  an  accoant  of  same  received  by 
virtue  of  the  deed  of  the  16th  May,  1876,  in  the  terms,  "  and  of  the  money 
ly  him  paid  or  received  for  him  or  on  hia  account  since  the  execution  of  the  deed 
ft6th  May,  1876)  in  discharge  of  the  advances  made  or  promised  by  the 
Mendant  as  representing  the  said  party  impleaded  (the  bank)." 

But  the  said  sum  not  only  formed  part  of  the  matter  in  dispute  in  this 
ease,  bnt  was  also  the  object  of  a  special  provision  in  favour  of  the  respondents 
in  the  jadgment  of  the  Superior  Court  sitting  at  St^  John's,  P.Q.,  dated  29th 
JssRiary,  1888,  declaring  that  no  sum  should  be  deducted  from  that  of  125,251.56 
iMsnrtioned  in  the  deed  of  assignment  (16th  May.  1876),  as  representing  the 
amount  of  any  contested  claim,  although  the  defendant  MoUeur  for  the  said 
bank,  paid  to  the  assignee  the  whole  of  the  said  sum  of  925,251.55,  This  court 
by  its  judgment  overruled  that  part  of  the  jadgment  of  the  said  Superior  Court, 
and  has  adjudged  and  decided  on  the  contrary,  that  the  said  sum  as  represent- 
ing the  amount  of  contested  claims  ought  to  be  deducted  from  the  925,251.56 
for  the  reasons  specified  in  its  judgment.  C<mBeqnently  I  hold  that  there  is 
no  error  in  the  amount  of  the  judgment,  and  that  the  draft  minutes  settled  by 
the  Registrar  is  in  accordance  with  the  judgment  pronounced  by  the  court. 
Motion  dismissed  with  costs  fixed  at  920. 

Lamoiueiiz  t.  Molleiir.-*May  81, 1886. 

IISH  Where  new  trial  ordered  for  misdirection  in  not  submitting 
question  to  jury,  an  application  to  vary  or  reverse  the  judg- 
ment on  affidavits  showing  that  question  was  submitted  and 
aaoMBwered,  held  too  late. 

See  INSUBAKCE,  MARINE,  21. 

114  CauH  equaUy  divided — Effect  of. 

When  the  Supreme  Court  of  Canada  in  a  case  in  appeal  is  equally  divided 
so  that  the  decision  appealed  against  stands  unreversed  the  result  of  the  case  in 
the  Supreme  Court  afFeots  the  actual  parties  to  the  litigation  only  and  the  court, 
when  a  similar  case  is  brought  before  it,  is  not  bound  by  the  result  of  the  pre- 


StanstaadBleetioii  Case  (Ridav  t.  Biiov).— xz.  12. 

115.  Judgment — Consent  to  reversal  of,  in  election  appeal — Elec- 
tion appeal  allowed  and  petition  dismissed  upon  consent 
being  filed  and  an  affidavit  as  to  facts  stated  in  such  con^ 
sent,  R  S.  C.  c.  135,  s.  52. 

See  ELECTION,  47. 
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116.  Matter  in  dispute — Affidavit  as  to  value  of. 

Upon  coansel  nndertaking  to  file  ad  Affidavit  shewing  matter  in  dispnte  to 
be  over  $2,000,  the  hearing  of  the  appeal  is  proceeded  with. 

M eCorkUl  t.  Knight.— 31st  January,  1879. 

117.  Matter  in  dispute — Affidavit  as  to  value  of — Bank  shares — 

Actual  value. 

Where  the  matter  in  controversy  is  bank  shares,  their  actual  valae  at  the 
time  of  the  institution  of  the  action  and  not  their  par  value  will  determine  the 
right  of  appeal  under  s.  29,  Supreme  and  Exchequer  Courts  Act,  and  the  actual 
value  of  such  shares  may  be  shown  by  affidavit. 

Muir  Y.  Carter;  Holmei  y.  Carter. — xvi.  473. 

118.  Notice  of  appeal  under  rule  269  of  the  Maritime  Court  of 

Ontario — Rules  of  Maritime  Court — Entry  of  judgment — 
Time  for  appealing. 

See  APPEAL,  27. 

119.  Notice  of  appeal  under  s.  4-^,  S.  &  E.  G,  Act — Extension  of 

time  for  giving — Application  after  time  expired,  \ 

The  Supreme  Court  of  Canada  has  no  jurisdiction  to  hear  an  appeal  *^from 
a  judgment  on  a  motion  for  a  new  trial  on  the  ground  that  the  judge  ha^  not 
ruled  according  to  law,"  unless  the  notice  required  by  41  of  the  S.  &  £.  G.  Act, 
B.  B.  C.  c.  135,  has  been  given. 

The  time  for  giving  notice  under  s.  41  can  be  extended  as  well  after  as 

before  the  20  days  have  elapsed. 

Yaoghan  y.  Riohardsoii.~xvii.  708. 

120.  Parties — Application  to  add  a  party  as  corespondent — Rvle 

36,  S,  a— Art.  154,  0.  G.  P.— Rule  38,  S,C. 

Motion  under  rule  36  of  8.  C.  to  add  E.  B.  as  a  co-respondent,  on  the  ground 
that  he  had  obtained  a  notarial  assignment  from  the  respondents  of  all  their 
interest  in  the  suit.  The  suit  had  been  instituted  by  the  plaintiff  in  formA 
pauperis^  and  judgment  given  by  the  Superior  Court  condemning  the  <lefend- 
ants  (appellants)  to  pay  $1,200.  This  judgment  had  been  affirmed  by  the 
Court  of  Queen's  Bench.  The  alleged  assignment  had  been  made  after  the 
judgment  rendered  by  the  Superior  Court  and  before  the  appeal  to  the  Queen's 
Bench,  but  no  application  had  been  made  to  the  latter  court  to  make  E.  B.  a 
party. 

The  contention  on  behalf  of  appellants  was  that  under  Art.  154,  C.  C.  P.  an 
intervention  could  be  had  or  forced  at  any  time  before  final  judgment ;  and  if 
any  question  as  to  liability  of  the  person  sought  to  be  added  should  arise,  the 
court  could  remit  the  case  under  rule  38,  S.  C.  to  the  Superior  Court  to  have 
such  question  decided. 
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It  was  admitted  that  the  object  of  the  application  was  to  have  a  party  who 
would  be  answerable  for  the  coats  of  the  appeal.  • 

Held,  that  the  application  should  have  been  made  at  the  earliest  oppor- 
tunity to  the  Court  of  Queen's  Bench,  the  assignment  to  £.  B.  having  been 
made  before  the  appeal  to  that  court.  The  question  as  to  the  liability  of 
E.  B.  to  be  forced  into  the  cause  as  a  party  was  not  one  which,  under  the 
oircamstances,  the  Supreme  Court  should  be  called  upon  to  decide.  The 
appeal  should  be  heard  on  the  case  as  settled  in  and  transmitted  by  the  court 
below.    (Henry,  J.,  dissenting.)    Motion  dismissed  with  costs  fixed  at  $25. 

Dorion  y.  Crowley.— 19th  March,  1886. 

121.  Parties — Objection  for  want  of. 

It  is  too  late  to  raise  an  objection  for  the  first  time  on  the  argument  before 
the  Supreme  Court  that  the  legal  representatives  of  the  assured  were  not  made 
parties  to  an  action  on  a  policy  of  life  insurance. 

Yenner  y.  San  Life  Ins.  Co.—  zvii.  894. 

122.  Privy  CovmcU,  application  for  leave  to  appeal  to. 

The  court  has  no  jurisdiction  either  to  refuse  or  grant  an  application  for 

leave  to  appeal  to  the  Privy  Council 

Kelly  Y.  SalliYa]i.~2l8t  January,  1877. 

Moore  t.  Connecticut  Mutual  Ins.  Co. — 9th  April,  1880. 

Queen  Ins.  Co.  t.  Parsons.— 21st  June,  1880. 

Notice  of  intention  to  make  such  an  application  should  not  be  put  on  the 

motion  paper. 

Nasmith  v.  Manning.— 4th  March,  1881. 

123.  Privy  Council — Judgment  of 

A  judgment  of  the  Privy  Council  reversing  the  judgment  of  the  Supreme 
Court  should  be  made  a  rule  of  the  Supreme  Court. 

The  application  should  be  made  in  Chambers. 

See  APPEAL,  17. 

124.  Quashing  appeal. 

Motion  to  quash  an  election  appeal  directed  to  stand  over  till  hearing 
of  the  appeal,  as  too  important  to  be  disposed  of  on  summary  application. 

Charlevoix  Election  Case.- 18th  February,  1879. 

[Under  the  statute,  all  motions  to  quash  for  want*  of  jurisdiction  must  be 
made  to  the  court  and  not  in  Chambers.] 

125.  Security — No  power  to  dispense  with — Appeal  in  formd 

pauperis — Petition  for — Allowance  of  appeal — Ss,  £4  &  ^^ 

s.  a  Act. 

The  Supreme  Court,  or  a  judge  thereof,  has  no  power  to  allow  an  appeal 
in  formd  pauperis^  or  to  dispense  with  the  giving  of  the  security  required  by 
the  statute.    Approving  of  the  security  is  a  mode  of  allowing  the  appeal. 


696 
Practice  of  Supreme  Court— Cmumtisd. 

Seoiioii  24  of  th«  8.  A  XL  C.  Aiol  aoei  aol  $jtw  the  eonrt  power  to  allow 
appeals,  beoaase  Her  Majeety  may  be  reoomeoded  to  allow  appeals  by  the 
Judicial  Ciommitfee  of  the  Privy  Coimoilt  nor  is  it  in  the  power  d  the  jodiQM 
of  the  ooort  to  make  roles  or  orders  for  the  allowance  of  appeals.  Nor  dose 
8.  79  of  the  8.  A  £.  C.  Aot,  give  the  oonrt  or  a  judge  any  power  to  grant  or  to 
make  roles  for  granting  the  prayer  of  a  petition  to  be  allowed  to  have  or 
proseoote  an  appeal  infarmd  pouj^itu. 

Foamier,  J.,  in  chambers,         WwtJUm  Y.  Ihbett — ^99nd  Febroary,  1878. 

Richards,  CJ,^  in  ohamrbers.  ^  lOfch  March,  1878. 

126.  Security  for  costs — Application  for^  when  to  he  made — 

Petition  of  right 

Where,  by  a  letter  addressed  to  the  soppliant,  the  Becretary  of  the  PoUio 
Works  Department  stated,  that  he  was  deeired  by  the  Hinister  of  Poblio 
Works  to  offer  the  som  of  $8,960  in  foil  settlement  of  the  snppliant's  daim 
against  the  department,  an  application  on  behalf  of  the  Crown  for  secority  for 
i  costs  was  refosed,  on  the  gronnd  that  the  power  of  oidering  a  party  to  give 
seoqrity  for  costs,  being  a  matter  of  discretion  and  not  of  absolnte  right,  the 
Grown  in  this  case  coold  soffer  no  inconvenience  from  not  getting  secority,  as 
well  as  on  the  groond  of  delay  in  making  the  application.  Application  for 
seeority  for  costs  in  the  £x<^eqiier  Ck>ort  most  be  made  within  the  time 
allowed  for  filing  statement  in  defence,  except  onder  special  circomstances. 
By  Bichards,  0  J*.,  in  the  Ezcheqoer  Ck>art  of  Canada. 

Wood  T.  The  Q«eeB.^vii.  681. 

127.  Secwrityfor  casta  of  appeal — Supreme  and  Exchequer  Cowrt 

Act,  8.  SI — Supreme  Court  Rule  6 — Court  of  Review  (P.Q.), 
no  appeal  direct  from. 

The  following  certificate  was  filed  with  the  printed  case,  as  complying 
with  Bole  6  of  the  Snpreme  Coort  Bales :  **  We,  the  undersigned,  joint  pro- 
thonotary  for  the  Soperior  Coort  of  Lower  Canada,  now  the  Province  of  Qoebeo, 
do  hereby  certify  that  the  said  defendant  has  deposited  in  oor  office,  on  the 
twentieth  day  of  November  last,  the  som  of  five  hondred  dollars,  as  secority  in 
appeal  in  this  case,  before  the  Snpreme  Coort,  according  to  section  (81)  thirty- 
first  of  the  Snpreme  Coort  Act,  passed  in  the  thirty-eighth  year  of  Her  Blajesty, 
chapter  second.  Montreal,  17th  January,  1878.  Signed,  Hubert,  Honey  A 
Qendron,  P.  8.  C."  Held,  on  motion  to  qoash  appeal,  that  the  deposit  of  the 
som  of  WiOt  in  the  hands  of  the  prothonotary  of  the  court  below,  made  by  appel- 
lant, without  a  oertificate  that  it  was  made  to  the  satisfaction  of  the  coort 
appealedfrom,  or  any  of  its  jodges,  was  nogatory  and  ineffectual  as  security  for 
the  costs  of  the  appeal* 

Per  Tascbereau,  J.— The  case  should  be  sent  back  to  the  court  below  in 
order  that  a  proper  certificate  might  be  obtained. 

Per  Strong  and  Tascbereau,  JJ.^That  an  appeal  does  not  lie  from  the 
Court  ofBeview(P.Q.)totheSnpr6meConrt  of  Canada.    Henry,!.,  eofrtru. 
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The  Appeftl  wm  qnftshed  with  ooets,  whieh  inoladed  the  general  costs  of  res- 
pondeat np  to  time  motion  made.  The  fall  fee  of  $25  was  taxed  by  the  registrar 
on  hearing  of  motion.    This  was  increased  by  flat  of  Foamier,  J.,  to  f  100. 

Maodonald  ¥.  Abbott— iu.  278. 

[Appeals  oan  now  come  from  the  Coart  of  Beview  in  certain  cases.  See 
54  d;  55  V.  c.  25.] 

128.  Security,  aUowance  of— Orders  made  by  court  below  after. 

Orders  made  in  a  oaase  by  the  coart  below  after  the  allowance  of  the  appecd 
and  giving  of  the  secnrity  disregarded  by  the  Sapreme  Coart. 

Lakin  v.  HnttlOl.— iiL  685. 

129.  Security — AUovxmce  of — Judge  of  court  below  functus  officio. 

When  a  jadgeof  the  coart  below  has  made  an  order  allowing  the  secnrity,  he 

iafunetui  officio,  and  the  appeal  is  then  subject  to  the  jarisdiction  of  the  Sapreme 

Ooart.    No  application  can  be  made  to  the  jndge  or  the  fall  coart  below  to 

rescind  the  order.    Any  application  mast  be  thereafter  made  to  the  Sapreme 

Coart  or  a  jadge  thereof. 

Walmtley  t.  OrUBthi.— 7th  December,  1885. 

180.  Security — Allov}ance  of — A  stay  of  proceedings  in  court 

below — Costs. 

The  Sapreme  Coart  allowed  an  appeal  from  a  judgment  of  the  Court  of 
Appeal  directing  a  reference  which  had  been  partly  proceeded  with  after  the 
allowance  of  the  secnrity. 

The  solicitor  for  the  appellant  desired  the  Registrar  to  insert  a  provision 
in  the  order  in  appeal  of  the  Snptame  Coart  specially  **  indading  the  costs  of 
and  attending  the  reference."  The  Registrar  referred  the  point  to  the  Chief 
Jnstioe  in  chambers  and  his  lordship  stated  his  opinion  to  be  that  the  Sapreme 
(lonrt  coald  not  recognise  any  proceedings  taken  in  the  coart  below  after  the 
allowance  of  the  secnrity,  which  acted  as  a  stay  of  all  proceedings,  except  of 
ezeoation  in  cases  provided  for  by  s.  82  of  the  S.  A  £.  C.  Act.  If  proceedings 
had  been  taken  in  the  court  below  which  should  not  have  been  taken,  applica- 
tion should  be  made  to  that  court  with  reference  to  such  proceedings.  The 
order  of  the  Supreme  Court  should  provide  generally  for  the  payment  of  all 
costs  inourred  by  the  appellant.    See  Partnership,.  8. 

Btwrs  r.  Ootgniva  Brewing  k  Malting  Co.— 17th  April,  1886. 

181.  Security  for  costs  of  appeal  allowed  to  be  given  by  Judge  of 

8.  Ct.  vmder  s.  31,  S.  &  E.  C.  Act  as  amended  by  s.  I4, 
S.  C.  A.  Act,  1879— Vacation. 

The  following  facts  appeared  by  alRdavit: — On  the  27th  June,  1881, 
judgment  was  rendered  by  the  Supreme  Court  of  British  Columbia  (Begbie, 
C.J.,  and  Crease,  J.,  present),  on  motion  for  judgment  on  demurrers  of 
defendants  to  plaintiff's  declaration,  overruling  demurrers,  and  judgment  was 
rendered  on  motion  for  judgment  on  verdict  previously  rendered  by  a  jury  on 
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the  trial  of  issnes  of  fact,  allowing  plaintiif  to  enter  jadgment  for  $5«000  the 
amoant  of  saidTerdiot.  On  the  4th  Jaly  following  defendants'  solicitor  served 
a  notice  of  appeal  to  the  Sapreme  Ck>art  of  Canada  on  plaintiffs  solicitor  and 
of  his  intention  to  apply  to  the  Chief  Justice  of  the  8.  Ct.  of  B.  C.  next  day 
for  allowance  of  such  appeal  upon  giving  of  such  security  as  might  be  lawfully 
required.  On  the  5th  July,  defendants'  solicitor  attended  before  the  Ch.  J. 
who  refused  to  allow  an  appeal,  on  the  ground  that  the  judgment  on  the 
demurrers  was  the  judgment  of  the  full  court,  but  judgment  on  motion  for 
judgment  on  verdict  was  his  own  judgment  from  which  no  appeal  would  lie 
until  re-heard  before  the  full  court,  and  that  under  the  Local  Administration 
of  Justice  Act,  1881,  a  full  court  could  not  be  held  until  the  lapse  of  about  a 
year  from  that  date.  The  defendants'  solicitor  then  and  several  times  after- 
wards  tendered  to  the  Ch.  J.  and  to  the  registrar  of  said  court  the  sum  of 
$6,500,  $6,000  having  been  asked  by  plaintiff's  solicitor  as  security  under  s.  33 
s-s.  5  of  the  S.  <&  £.  C.  Act,  and  $600  being  as  security  for  the  costs  of  appeal, 
but  the  Ch.  J.  refused  to  allow  it  to  be  paid  into  court. 

On  the  11th  July,  1881,  the  Ch.  J.  of  B.  C.  ordered  that  upon  paying  to 
the  plaintiff  91,000  and  his  taxed  costs  of  suit,  execution  should  be  stayed  and 
defendants  have  leave  within  four  days  after  next  sitting  of  full  court  to 
move  such  courc  for  a  re-hearing  of  the  argument  on  the  demurrers,  and  to 
move  for  a  new  trial,  or  to  enter  judgment  for  defendants. 

On  the  23rd  August,  1S81,  the  agent  of  defendants  applied  to  Strong,  J., 
in  chambers  for  leave  to  give  security.  The  application  was  refused  because 
made  in  vacation  and  not  on  notice. 

On  the  13th  September  following,  the  agent  for  defendants*  solicitor 
renewed  his  application  to  a  judge  of  the  Supreme  Court  of  Canada. 

An  order  was  made  allowing  defendants  to  pay  into  the  Supreme  Court  of 
Canada  $500  as  security  for  the  costs  of  appeal. 

PtT  Fournier,  J.,  in  Chambers. 

Bank  of  B.  N.  A.  v.  Walker.— 13th  September,  1881. 

132.  Security — Appeal  —  The  constitutionality  of  8.  43,  Ontario 
Judicature  Act  douhted — Security  for  costs  allowed  to  be 
given  under  s.  Sly  S,  &  E.  C.  Act  as  amended  by  s,  14^  S,  C. 
Am,  Act,  1879. 

On  the  15th  day  of  September,  1882,  an  appeal  to  the  Court  of  Appeal  for 
Ontario,  in  which  the  defendants  were  appellants  and  the  plaintiff  was  respon- 
dent, was  dismissed.  The  matter  in  controversy  in  the  action  amounted  to 
the  sum  of  $576.30,  exclusive  of  costs.  The  defendants,  on  said  15th  day  of 
September,  applied  to  the  Court  of  Appeal,  under  section  43  of  the  Judicature 
Act  of  Ontario,  for  special  leave  to  appeal  from  judgment  of  said  Court  of 
Appeal  to  the  Supreme  Court  of  Canada,  and  the  Court  of  Appeal  refused  to 
grant  such  special  leave.  The  defendants  thereupon  made  an  application  to 
Mr.  Justice  Fournier  in  Chambers  for  leave  to  appeal  from  said  judgment  of 
the  Court  of  Appeal,  or  for  an  order  that  defendants  be  at  liberty  to  give  proper 
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secarity  to  the  satisfaction  of  the  Supreme  Court  or  a  jad(;e  thereof,  that  they 
would  effeotaaliy  prosecute  their  appeal,  or  for  such  further  or  other  order  as 
the  judge,  or  court  might  direct.  This  application  was  made  on  the  4th  day  of 
October,  1882,  being  within  thirty  days  after  the  said  judgment  was  pro- 
nounced. Mr.  Justice  Fournier,  finding  that  the  point  as  to  tlie  validity  of  the 
section  in  question  of  the  Judicature  Act  of  Ontario  had  been  raised  by  the 
application,  referred  it  to  the  full  court. 

In  the  course  of  the  argument  the  court  expressed  great  doubts  as  to 
the  constitutionality  of  the  43rd  section  of  the  Ontario  Statute,  but  as  the 
appellant's  counsel  abandoned  thp  first  alternative  of  his  motion  the  court,, 
exercising  the  powers  conferred  by  the  81st  section  of  the  Supreme  and 
Exchequer  Court  Act,  1875,  as  amended  by  the  14th  section  of  the  Supreme 
Court  Amendment  Act  of  1879,  Ordered,  that  the  second  alternative  of  the 
said  motion  should  be  granted,  and  that  the  said  appellant  should  be  at  liberty 
to  pay  the  sum  of  $500  into  the  Supreme  Court  to  the  credit  of  the  registi/ar 

"    *  '  *     " 

thereof  as  security  for  the  costs  of  the  appeal. 

Forrlstal  y.  McDonald  (18  C.  L.  J.  421). —November  7,  1882. 

[In  Clarkson  v.  Ryan^  17  C.  H.  C.  R.  251,  the  Supreme  Court  dealt  with  s.  43- 
of  the  Ontario  Judicature  Act,  and  expressly  declared  it  to  be  ultra  vires  of  the 
provincial  legislature.     See  Legislature,  17] . 

133.  Security — Application  for  allowance  of. 

Motion  on  behalf  of  defendant  for  approval  of  security  and  allowance  of 
appeal. 

Held,  that  a  similar  application  having  been  made  to  Gwynne,  J.,  in 
chambers,  and  refused,  and  the  application  being  in  any  event  one  which 
should  be  made  in  chambers,  the  application  could'  not  be  entertained. 

MacNab  y.  Wagler— February,  22,  .1884. 

134.  Security — Application  for  leave  to  give — S,  &  E,  C.  Act,  88, 

25  &  26— S,  a  A.  Act  (1879X  8.  U. 

Appellant  had  applied  to  a  judge  of  the  Court  of  Appeal  for  Ontario, 
under  s.  26  of  the  S.  <&  E.  C.  Act,  for  further  time  to  appeal.  After  considering 
all  the  circumstances,  the  judge,  refused  the  application.  The  appellant  then 
applied  to  Kitchie,  C.J.,  in  chambers  for  leave  to  give  security  under  s.  31^ 
S.  &  E.  C.  Act,  as  amended  by  s.  14,  S.  C.  Am.  Act,  1879.  . 

Held,  that  the  applications  must  be  dismissed  with  costs. 

The  Chief  Justice  was  of  opinion  that  the  p^irties  having  applied  to  a 
judge  of  the  court  below,  who  was  familiar  with  anct  had  considered  all  the 
facts,  the  decision  of  such  judge  ought  not  to  be  interfered  with,  even  if  a 
judge  of  the  Supreme  Court  were  not  bound  as  to  time  by  s.  25,  S  &  E.  C.  Act. 
He  was  inclined  to  hold,  however,  that  an  application  to  the  Supreme  Court, 
or  a  judge  thereof  for  leave  to  give  security  pursuant  to  s.  31,  8.  &  E.  C.  Act, 
as  amended,  should  be  made  within  the  time  limited  by.  s.  25,  or  such  further 
time  as  a  judge  of  the  court  below  may  have  allowed  under  s.  26. 

Per  Bichie,  C.J.,  in  chambers. 

Walmsley  y.  Griffiths.— January  14,  1885* 
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[The  Court  of  Appeal  for  Onterio  hM  held  thet  no  Appeal  liee  k>  that 
eoart  from  a  jadgment  of  a  jadge  of  that  ooort  extending  time  for  appealing, 
under  t.  96,  8.  A  E.  0.  Aot    NeiU  v.  TravMen'  Intmnm€  Co.,  9  Oni.  App. 

B.54]. 

185.  Secv/rity — Band,  form  of-^If  objected  to,  should  he  by  appH- 

cation  in  chambers  to  diemias. 

A  bond  for  Moority  of  ooete  of  appeal  to  Snpreme  Oonrt  ahoold  provide 
for  the  proeecntion  of  the  appeal. 

If  an  objection  is  made  to  the  form  of  a  bond  for  eeonrity  for  ooete  on 
appeal  to  the  Supreme  Court  it  should  be  by  applioation  in  chambers  to  dis- 
miss, and  if  not  so  made  the  objection  will  be  held  to  be  waived. 

Whitman  v.  Union  Bank  of  Halifax.— xvi.  410. 

186.  Se&urity — BoTid  not  given  to  parties  interested  in  appeal. 

Where  the  bond  for  security  of  costs  of  appeal  has  not  been  given  to  the 
partiee  really  intereeted  in  the  appeal  and  before  the  court,  the  appeal  will 
not  lie. 

See  JUBI8DICTI0K,  61. 

137.  Secv/rity — Application  to  allow,  refused  by  cowii,  below — Re- 
newal of  application  to  Supreme  Court. 

An  appellant  is  not  estopped  from  applying  to  a  judge  of  the  Supreme 
Court  under  s,  46,  merely  by  having  already  applied  to  a  judge  of  the  court 
below  who  has  refused  the  applioation. 

Ontario  and  Qaaboe  Ry.  Co.  v.  Marehotono.— zvii.  141. 
188.  Security — Allowance  of 

In  s.  42  of  the  S.  St  E.  C.  Act,  (R.  8.  C.  c.  185),  the  expression  "  allow  an 
appeal "  means  only  that  the  court  or  judge  may  settle  the  case  and  approve 
the  security. 

Per  Strong,  J.,  in  Tavghan  v.  Biohardaon.— xviL  708. 

180.  Security — Condition  precedent  to  appeal. 

Except  in  cases  specially  provided  for,  no  appeal  can  be  heard  by  the 
Supreme  Court  unless  security  for  costs  has  been  given  as  provided  by  s.  46  of 
the  S.  &  £.  C.  Act,  B.  8.  C.  c.  186. 

Per  Bitohie,  C.J.  and  Taschereau,  J. 

In  ro  Cohan.— zzi.  100. 

See  JUBISDICTION,  ICO. 

140.  Technical  objection. 

Technical  objection  not  taken  in  the  court  below,  cannot  be  allowed  to  pre- 
vail in  appeal,  following  the  rule  of  the  Privy  Council. 

Per  Tascherean,  J. 

See  CONTBACT,  10. 
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141.  Time — Application  for  further  time  in  appeal  from  B.C, 

On  Uie  12th  October,  1881,  the  agent  for  defendants*  solioitor  applied  for 
three  months  further  time  to  file  the  case  and  faotnms,  showing  by  affidavit 
that  the  day  the  order  had  been  made  by  a  judge  of  Supreme  Court,  allowing 
1600  to  be  pcud  into  the  Supreme  Court  of  Canada,  as  security  for  the  costs  of 
appeal,  the  13th  September,  1882,  the  9500  had  been  paid  in ;  that  the  next  day 
the  papers  had  been  mailed  to  the  defendants'  solicitor  at  Victoria,  B.C.,  to 
enable  him  to  prosecute  his  appeal ;  that  a  letter  took  about  three  weeks  to  reach 
Victoria  from  Ottawa ;  that  he  had  on  the  7th  October  received  a  telegram 
(produced)  from  defendants'  solicitor,  saying :  **  Papers  just  received ;  get  time- 
extended,"  and  that  he  verily  believed  unless  three  months  further  time  waa 
granted  to  prepare  and  print  case  and  f  actums  and  transmit  them,  grave  injus- 
tioe  would  be  done. 

An  order  was  thereupon  made  giving  until  1st  December  then  next  to  hav» 
case  printed  and  filed  with  the  Begistrar  of  the  Supreme  Court  of  Canada. 

Per  Bitchie,  C.J.,  in  chambers. 

Bank  of  B.  H.  1.  v.  Walker.— 12th  October,  1881. 

142.  Tim£,  application  to  extend — When  limit  fixced  by  order  of 

fuU  cowrt  within  which  case  to  he  filed — Case,  not  settled 
through  delay  of  respondent — Fv/rther  time  given  and 
respondent  ordered  to  pay  the  costs. 

On  the  12th  September,  1882,  the  agents  of  the  defendants'  solicitor  moved 
before  the  Chief  Justice  of  the  Supreme  Court  of  Canada  (in  chambers),  for  ao 
order  to  extend  the  time  mentioned  in  the  order  of  the  court  of  the  22nd  June, 
1882,  for  filing  the  case  (ieeDamaget  25,  at  page  218),  until  the  1st  Janukry,  1883, 
or  for  an  order  that  a  writ  oi certiorari  should  issue  to  the  Supreme  Court  of  B.  C. 
or  to  the  Chief  Justice,  or  the  registrar  thereof,  to  bring  up  all  the  papers  in  said 
cause,  or  for  a  stay  of  proceedings  under  the  order  of  the  22nd  June,  1882,  until 
application  could  be  made  to  the  full  court  at  its  next  session  for  such  relief  as 
the  appellants  might  be  entitled  to,  or  for  an  order  allowing  defendants  to  file  st 
printed  copy  of  "  case  "  then  produced  as  the  "case  "  required  by  s.  29  of  the 
8.  &  £.  C.  Act,  1875,  notwithstanding  the  same  had  not  been  transmitted  by 
the  Begistrar  of  the  Supreme  Court  of  B.  C.,  nor  certified  under  the  seal  of 
that  court,  or  for  such  other  order  as  the  parties  might  be  deemed  entitled  to* 

Upon  hearing  the  parties  and  reading  the  affidavits  in  support  of  the 
application,  his  lordship  the  Chief  Justice  enlarged  the  motion  to  be  heard 
before  the  full  court  on  the  first  day  of  the  next  session,  gave  permission  to 
the  parties  to  file  further  affidavits  to  be  used  upon  said  motion,  the  same 
being  first  served  upon  the  solicitors  of  the  respective  opposite  parties  in  B.  0,, 
and  stayed  all  proceedings  under  the  order  of  the  22nd  June,  1882,  until  the 
hearing  of  the  motion  before  the  full  court  and  the  final  disposition  thereof. 

On  the  25th  October,  1882,  the  motion  was  heard  before  the  full  court.  In 
support  of  it  affidavits  were  read  by  counsel  for  the  defendants  to  the  efiPeot : 
that  the  order  of  the  22nd  June,  1882,  reached  the  defendants'  solicitor  on 
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the  12th  July  following.  On  the  18th  July  he  left  a  draft  copy  of  the  ••  case" 
with  the  Chief  Justioe  of  Sapreme  Court  of  British  Colamhia,  and  obtained 
from  him  and  served  upon  the  solicitor  for  the  plaintiff  an  appointment  to 
settle  the  "  case  "  on  the  25th  July  ;  that  on  the  25th  July  the  draft  copy  of  the 
'*  case  "  was  handed  to  the  counsel  for  plaintiff  for  his  perusal,  and  the  Chief 
Justice  appointed  the  27th  July  to  settle  it ;  that  on  the  27th  July  the  Chief 
Justice  settled  the  **  case  "  and  handed  it  to  defendants*  solicitor,  who  imme- 
diately put  it  in  the  hands  of  the  printer,  and  who  corrected  the  proof 'and 
handed  the  printed  sheets  as  they  were  ready  to  respondents*  counsel ;  that  on 
the  16th  August  all  the  printed  sheets,  with  the  exception  of  the  last  two  or 
three  pages,  were  handed  to  the  registrar  of  the  Supreme  Court  of  British 
Columbia,  who  said  the  Chief  Justice  wished  to  see  all  the  sheets,  and  they 
were  all  handed  to  the  registrar  next  day  with  the  ori);inal  as  settled,  and 
the  solicitor  made  an  appointment  to  apply  for  his  certificate  on  the  following 
day ;  that  he  attended  the  Chief  Justice  by  request,  who  proposed  to  revise  and 
alter  the  printed  copy  of  his  charge  and  judgment,  and  who  said  he  would  hand 
to  the  registrar  a  pav;e  of  corrections  and  additions  to  be  printed ;  that  upon 
requesting  the  registrar  to  certify  the  *'  case,"  he  refused  to  do  so,  after  con- 
sulting the  Chief  Justice,  on  the  ground  that  the  Chief  Justice  instructed  him 
it  was  not  properly  corrected ;  that  the  **  case  "  so  handed  to  the  registrar  for 
his  certificate  was  a  true  and  complete  copy  of  the  "  case  "  as  settled  by  the 
Chief  Justice,  and  contained  every  document  handed  in  at  the  trial  as  evidence ; 
that  the  utmost  diligence  had  been  used,  and  that  it  would  be  impossible  to 
alter  or  reprint  the  "  case  "  in  whole  or  in  part  and  file  it  within  the  time 
limited  by  the  order  of  the  22nd  June,  1882 ;  that  upon  refusal  of  the  registrar 
to  certify  he  had  on  the  2l8t  August,  1882,  taken  out  a  summons  calling  upon 
the  plaintiff  and  registrar  of  the  Supreme  Court  of  British  Columbia  to  shew 
cause  why  the  registrar  should  not  be  directed  to  transmit  the  "  case  "  settled 
on  the  27th  July,  1882.  to  the  registrar  of  the  Supreme  Court  of  Canada  ;  that 
no  evidence  was  offered  in  opposition  to  such  application;  that  the  Chief 
Justice  stated  that  he  had  settled  the  MS.  "  case,^*  but  had  not  compared  the 
printed  copy  with  the  MS.,  and  he  ought  to  have  had  the  opportunity  of 
revising  the  proof  sheets,  and  until  he  had  done  so  he  did  not  consider  that  the 
"  case  *'  was  settled  ;  that  counsel  had  thereupon  suggested  that  the  MSS.  copy 
might  be  transmitted,  but  the  Chief  Justioe  refused  to  make  any  order  upon 
the  said  application;  and  that  the  registrar  of  the  court  below  had  been 
requested  either  to  return  the  original  "  case "  to  the  defendants'  solicitor, 
or  send  it  to  the  registrar  of  the  Supreme  Court  of  Canada,  but  had  replied 
that  the  Chief  Justice  was  using  it. 

On  behalf  of  the  plaintiff  was  read  an  affidavit  of  the  registrar  of  the 
Supreme  Court  of  B.  C.  to  the  effect  that  no  draft  MSS.  '*  case  "  settled  by  the 
C.J.  of  the  Supreme  Court  of  B.  C.  had  been  filed  with  him ;  that  there  had 
been  a  reference  to  the  C.J.  by  counsel  for  the  defendants  on  the  27th  July, 
then  last  (1882)  to  settle  some  points  of  disputed  evidence,  and  the  points  so 
referred  were  settled  by  the  C.J.,  but  that  he  was  informed  by  the  C.J.  that 
except  as  aforesaid  no  "  case ''  was  settled  by  him,  and  no  completed  "  case  '* 
was  ever  submitted  to  him  for  revision  until  a  bound  "  case  *'  was  handed 
to  him. 
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An  affidavit  of  the  oounsel  who  had  appeared  for  plaintiff  before  the  C.J. 
of  the  Supreme  Court  of  B.  C.  on  the  27th  July,  1882,  stated  that  he  attended 
to  settle  the  MS.  **  oase  *'  as  far  as  prepared ;  that  none  of  the  exhibits  or 
docnments  which  were  prodaced  at  the  trial,  or  the  judgments,  were  then 
printed  or  lubmitted  to  him,  and  he  (the  defendant)  never  settled  the  *'  case  " 
as  printed ;  that  certain  parts  of  the  evidence  were  greatly  incorrect  and  not 
in  accordance  with  the  notes  of  the  G.J.  who  tried  the  case ;  and  that  several 
documents  which  were  produced  in  evidence  were  omitted  from  the  **  case  '* 
and  that  he  had  requested  them  to  be  inserted,  without  effect. 

And  an  affidavit  of  the  plaintifiP's  solicitor  stated  that  on  the  application 
made  on  the  return  of  the  summons  of  the  21st  August,  1882,  he  had  found 
the  "case"  incorrect  in  certain  particulars,  and  bad  consented  to  the  "  case '* 
going  forward  if  these  were  corrected. 

Counsel  for  both  parties  were  heard,  and  counsel  for  defendants  stated 
that  if  any  part  of  the  record  had  been  omitted  from  the  '*  case  "  they  were 
and  had  been  ready  to  have  it  added. 

The  Supreme  Court  of  Canada  was  of  opinion  that  whether  the  '*  case  '* 
had  been  settled  or  not  by  the  C.  J.,  it  certainly  was  not  through  the  fault  or 
laches  of  the  defendants  that  it  had  not  been  settled,  but  from  the  delays  and 
laches  of  the  plaintiff,  and  it  ought  to  have  been  settled ;  and  the  court  ordered 
that  notwithstanding  the  order  of  the  22nd  June,  1882,  the  time  for  filing  the 
"  case  "and  depositing  the  factum  of  the  appellants  should  be  extended  to  the 
Ist  of  January,  1883,  and  the  appellants  should  be  at  liberty  to  bring  the  appeal 
on  for  hearing  at  the  next  sessions  thereafter ;  that  the  appellants  should  be  at 
liberty  to  apply  to  a  judge  of  the  Supreme  Court  of  Canada  in  chambers,  to 
extend  any  time  thereby  limited  until  the  first  day  of  the  next  sessions  of  the 
court,  or  until  an  order  upon  any  such  application  could  be  heard  and  disposed 
of  by  the  court ;  that  the  appellants  might  then  apply  to  the  court  for  any 
further  or  other  relief  as  might  seem  just ;  and  that  the  respondent  (plaintiff) 
should  pay  to  the  appellants  the  sum  of  $20  as  the  costs  of  the  motion  before 
the  Chief  Justice,  and  the  further  sum  of  $50  as  the  costs  of  the  motion  before 
the  full  court. 

The  court  intimated  that  if  any  further  obstacles  were  placed  in  the  way 
of  the  appellants  the  court  would  take  the  necessary  means  to  have  a  speedy 
hearing  of  the  appeal. 

Bank  of  B.  N.  1.  y.  Walker.— October  26,  1882. 

143.  Time  for  appealing  under  S,  &  E.  C.  Act,  8.  25 — Security 
under  8,  31,  as  amended  by  «.  14-  of  the  S.  C.  A,  Act  {1879). 

Judgment  was  pronounced  in  the  Court  of  Appeal  for  Ontario  on  the  80th 
June,  1884.  Vacation  begins  in  that  court  on  the  1st  of  July  and  ends  on  the 
80th  August.  On  the  ISth  September  the  respondent,  the  appeal  having  been 
allowed,  deposited  $500  as  security  for  the  costs  of  an  appeal  to  the  Supreme 
Court  of  Canada  and  applied  for  leave  to  appeal.  The  Court  of  Appeal  was  of 
opinion  that  the  security,  not  having  been  deposited  within  thirty  days  of  the 
pronouncing  of  the  judgment,  was  given  too  late,  as  the  vacation  did  not  inter- 
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rapt  tiie  ranning  of  the  time  allowed  by  the  itetate,  8.  &  E.  C.  Act,  e.  25,  for 
ftppeikling. 

The  judgment  of  the  Court  of  Appeal  mm  not  entered  until  November 
14th,  1864,  the  deUy  having  been  oooasioned  bj  a  sabstantial  qnesticm  affecting 
the  rights  of  the  parties  having  arisen  on  the  settlement  of  the  minutes.  Suoh 
question  was  discussed  before  one  of  the  judgea,  and  subsequently  before  the 
full  court  before  being  finally  determined. 

On  November  37, 1884,  the  respondent  in  the  Court  of  Appeal  applied  to  a 
judge  in  chambers  of  the  Supreme  Court  of  Canada,  for  leave  to  give  secu- 
rity under  s.  81  of  the  Supreme  Court  Act,  as  amended  by  s.  14  of  the  Supreme 
Court  Amendment  Act  of  1879.  This  application  was  referred  to  the  full 
court. 

Held,  that  the  time  for  bringing  the  appeal,  in  this  case,  under  s.  25  of  the 
Supreme  Court  Act,  began  to  run  from  the  14th  November,  1884,  the  date  of 
entry  of  the  judgment  of  the  Court  of  Appeal. 

In  appeals  coming  from  the  province  of  Quebec,  the  time  for  appealing 
runs  in  every  case  from  the  pronouncing  of  the  judgment,  owing  to  the  pecu- 
liar form  of  procedure  in  that  Province. 

Where  any  substantial  matter  remains  to  be  determined  before  the 
judf^ment  can  be  entered,  the  time  for  appealing  runs  from  the  entry  of  the 
judgment.  Where  nothing  remains  to  be  settled,  as  for  instance,  in  the  case 
of  the  simple  dismissal  of  a  bill,  or  where  no  judgment  requires  to  be  entered, 
the  time  for  appealing  runs  from  the  pronouncing  of  the  judgment. 

Motion  granted. 

0*8allivaii  v.  Har^.— 16th  March,  1885.— xiiL  481. 

144.  Time  for  appealing  under  8.  &  E.  C.  Act,  8.  96,  to  run  from 
pronouncing  of  judgment — Diamiasal  of  plaintiff's  biU. 

Where  the  Court  of  Appeal  for  Ontario  reversed  the  judgment  of  the 
Vioe-Chancellor  in  favour  of  the  plaintiff,  and  dismissed  the  action : 

Held,  that  in  suoh  case  no  substantial  question  could  remain  to  be  settled 
before  the  entry  of  the  judgment,  and  the  time  for  appealing  to  the  Supreme 
Court  of  Canada  would  therefore  run  from  the  pronouncing  of  the  judgment. 
O'SuUivan  v.  Harty,  18  C.  S.  C.  B.  481 ;  $€$  Practice,  148,  distinguished. 

Walfluley  v.  Orifflth.— xiii.  484. 
146.  Tim£ — Entry  of  judgment — 8.  &  E,  C  Act,  8.  26, 

Appeal  from  the  Supreme  Court  of  British  Columbia,  in  an  action 
respecting  water  rights  brought  by  one  Carson  and  one  Eholt,  against  one 
Martley  and  one  Clark. 

Judgment  was  pronounced  30th  August,  1885.  On  the  38th  August  the 
defendant  gave  notice  of  appeal  and  security,  and  obtained  from  the  plaintiffs 
(respondents)  a  consent  to  three  months'  further  time  being  given  to  file  the 
case.  The  three  months  having  expired  without  the  case  being  ready,  the 
appellants  applied  in  chambers  to  Bitchie,  C^,  of  the  Supreme  Oowrt  of 
Caxiada,  for  further  time  to  appeal.    This  application  was  refused  on  the 
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ground  that  the  appellants  had  not  satisfactorily  acooQnted  for  the  delay. 
On  the  8th  January,  1886,  the  minntes  of  the  judgment  were  settled.  On  the 
9th  January  the  plaintiff's  (respondents)  moved  before  the  full  oourt  of  British 
Columbia  to  vary  the  minutes.  The  minutes  were  varied  by  striking  out  cer- 
tain declarations  respecting  the  rights  of  the  plaintiff  Carson  and  the  defendant 
Hartley  respectively,  and  also  with  respect  to  the  costs  payable  by  the  plaintiff 
Eholt.  On  the  26th  of  January,  1886,  the  judgment  of  the  oourt  below  was 
entered.  The  appellants  next  day  gave  fresh  notice  of  appeal,  and  applied  to 
a  judge  for  an  allowance  of  the  appeal  on  the  notice  of  the  27th  January,  and 
for  a  continuation  of  the  existing  securities  for  appeal,  and  for  an  order  settling 
the  case.  The  judge  refused  to  entertain  the  application,  so  far  as  it  referred 
to  the  allowance  of  the  appeal  on  the  notice  of  the  27th  January,  and  to  the 
continuation  of  the  existing  securities,  pending  the  appeal  then  existing  to  the 
Supreme  Court  of  Canada. 

Counsel  for  respondent  argued  that  the  time  ran  from  the  pronouncing  of 
the  judgment,  the  20th  August,  1885 ;  that  there  was  nothing  to  settle  by  the 
minutes,  and  they  could  have  been  settled  and  ought  to  have  been  settled 
without  any  necessity  for  any  application  to  vary,  and  the  case  did  not  come 
within  the  exception  laid  down  in  O^SuUivan  v.  Hartyj  in  which  it  was  held 
that  the  time  for  appealing  would  run  from  the  date  of  the  pronouncing  of  the 
judgment,  unless  something  substantial  remained  to  be  settled  and  entered. 
That  it  was  open  to  either  party  to  have  the  judgment  drawn  up. 

Counsel  for  appellant  contended  that  the  bond  given  as  security  was  a 
continuing  security ;  that  the  time  for  appealing  in  every  case  ran  from  the 
entry  of  the  judgment,  but  in  any  event  it  did  so  in  this  case,  there  having 
been  something  substantial  to  settle,  and  the  court  below  did  vary  the  minutes- 
of  the  order.  The  appellants  could  not  complete  their  case  until  the  judgment 
of  the  court  below  was  settled.    The  appeal  had  been  delayed  only  one  session. 

Held,  that  the  case  came  fairly  within  the  exception  mentioned  in 
0*Sullivan  v.  Harty,  18  C.  S.  C.  B.  431,  and  the  appeal  should  be  heard. 

The  respondents  had  not  filed  their  faetumt  supposing  it  was  unnecessary 
to  do  so,  while  the  motion  to  dismiss  was  pending.  The  appellants  had, 
therefore,  inscribed  ex  parte.  The  court  was  of  opinion  much  of  the  delay 
was  owing  to  the  fault  of  the  appellants.  The  motion  was  refused,  and  the 
appeal  ordered  to  stand  over  till  the  next  session  of  the  court,  the  respondents 
to  file /actum  in  the  meantime. 

M arttey  t.  Cano]i.~-17th  May,  1886— xiii.  439. 

146.  Time — ForJUing  habeas  corpua  appeal. 

In  haheoi  eorpui  appeal,  the  first  proceeding  is  the  filing  of  the  case  with 
registrar.  This  must  be  done  within  sixty  days  from  the  pronouncing  of 
judgment  appealed  from. 

See  JUBISDICTION,  58. 

CAS.  DIG.— 45 
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147.  Time — Notice  of  appeal — S.  &  E.  0.  Act,  R  8.  C.  c.  1S6,  s.  41. 

The  time  for  giving  noiioe  of  appeal  under -Beotion  41  of  the  B.  ft  £.  C. 

Act,  B.  8.  G.  0.  185,  can  be  extended  aa  well  after  as  before  the  twenty  days 

have  elapsed. 

Yavghan  v.  RiehardsoiL—zvii.  703. 

148.  Vacation, 

On  the  28rd  Angnsl,  1881.  (in  vacation)  the  agent  of  the  defendants* 
solicitor  applied  to  a  judge  of  the  Supreme  Court  (Strong,  J.),  for  leave  to  give 
security  under  section  81,  8.  ft  E.  C.  Act  as  amended  by  section  14  of  8.  C. 
Am.  Act,  1879. 

The  judge  refused  to  make  any  order  on  two  grounds : — 1.  Because  it  did 
not  appear  to  him  a  proper  application  for  vacation,  not  being  urgent ;  and 
3.  Because  the  application  ought  to  be  made  on  notice  and  not  ex  parte. 

Bank  of  B.  H.  A.  y.  Walker.— 38rd  August,  1881. 

149.  Vacation — TiTne,  contending. 

Motion  on  behalf  of  respondent  to  dismiss  appeal  for  want  of  prosecution. 
The  judgment  of  the  Court  of  Appeal  was  pronounced  on  the  80th  day  of  June, 
1886.  On  the  8rd  July  following  the  appellant  put  in  his  bond  for  security  for 
costs,  which  was  allowed,  but  being  under  the  impression  that  the  time  of  vaca- 
tion did  not  count,  he  took  no  steps  to  further  prosecute  hie  appeal.  Notice  of 
motion  to  dismiss  was  given  on  the  17th  September,  1885,  and  was  shortly 
afterwards  heard  before  Henry,  J.,  in  Chambers,  who  Held,  that  under  the 
circumstances,  the  time  for  filing  the  case  should  be  extended  to  the  10th  of 
October,  then  instant. 

Motion  dismissed  without  costs. 

Herbert  y.  Bonovan.— 8rd  October,  1885. 


Metals — Claim  of  Dominion  to,  on  transfer  of  public 
lands  of  Province— B.  N.  A.  Act,  1867,  a  92,  s-a  5,  sa  109  & 
146—47  V.  c  14,  a  2  (B.  C). 

See  MINES  AND  MINERALS,  2. 

Preference — ^Assignment  in  trust  for  creditors — ^Unreasonable  pro- 
vision for  unpreferred  creditors — Resulting  trust — Statute 
of  Elizabeth. 

See  ASSIGNMENT,  12. 

2.  Assignment  for  benefit  of  creditors— R  S.  O.  (1887)  c  124,  a  2 
— Construction  of. 

See  ASSIGNMENT,  15. 

8.    Chattel  mortgage — Preference  by — Pressure — Intent 

See  ASSIGNMENT,  21. 
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4.  CJomposition — Loan  to  effect  payment — Mortgage — Action  to 
set  aside  as  fraudulent— Arts.  1082, 1039  &  1040,  C.  C. 

See  FBAUDULENT  PBEFERENCE,  9. 

6*    Mortgage — Preference  by — Pressure — R,  8.  0.  (1887)  c.  IS^,  s,  S. 

A  mortgage  given  by  a  debtor  who  knows  that  he  is  nnable  to  pay  all  his 

debts  in  fall  is  not  void  as  a  preference  to  the  mortgagee  over  other  creditors 

if  given  as  a  result  of  pressure  and  for  a  bona  fide  debt  and  if  the  mortgagee  is 

not  aware  of  the  debtor  being  in  insolvent  circumstances.    MoUoru  Bank  v. 

Halter,  18  Can.  S.  C.  B.  88  and  Stephent  v.  McArthur,  19  Can.  S.  C.  B.  446, 

followed. 

Gibboni  V.  McDonald.— xx.  587. 

6.    Hypothec  to  the  prejudice  of  creditors — Notorious  insolvency 
of  mortgagors — Art.  2023,  C.  C. 

See  INSOLVENCY,  80. 
ASSIGNMENT. 
CHATTEL  MORTGAGE. 
FRAUDULENT  PREFERENCE. 
INSOLVENCY. 

Preliminary  Objections— 

See  ELECTION. 

Prerogatives  of  the  Crown — 

See  BRITISH  NORTH  AMERICA  ACT,  1867. 
CONSTITUTIONAL  LAW. 
CROWN. 
PETITION  OF  RIGHT. 

Prescription — Loan — By  a  non-trader  to  a  trader — Arrears  of 
interest — Acknowledgment  of  debt,  what  sufficient  —  Evi- 
dence. 

In  1858,  W.  D.,  sr.,  opened  a  credit  of  $584,  in  favour  of  his  daughter  I.  D., 
with  W.  D.  &  Co.,  a  commercial  Arm  in  Montreal,  oonslBting  of  the  appellant 
and  one  T.  D.,  W.  D.  &  Co.  charging  W.  D.,  sr..  and  crediting  L  D.  with  that 
amount.  In  1860,  W.  D.,  as  sole  executor  of  the  will  of  D.  D.,  credited  I.  D. 
in  the  hooks  of  W.  D.  &  Co.,  (appellant  at  that  time  heing  the  only  member  of 
the  firm)  with  a  further  sum  of  9800,  the  amount  of  a  legacy  bequeathed  by 
such  will.  These  entries  in  the  books  of  W.  D.  A  Co.,  together  with  entries  of 
interest  in  connection  with  the  said  items,  were  continued  from  year  to  year. 
An  account  current  was  rendered  to  I.  D.  exhibiting  details  of  the  indebtedness 
up  to  the  31st  December,  1861.  After  81st  December,  1864,  the  firm  of  W.  D. 
&  Co.  consisted  of  the  appellant  and  his  brother  T.  D.  In  December,  1865, 
another  account  was  rendered  to  I.  D.,  which  showed  a  balance  due  her  at  that 
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time  of  91,912.08.  The  aoocmnto  rendered  were  nzungned,  bat  tbe  eeoood 
aooonnt  current  was  aooompanied  by  a  letter,  referring  to  it,  written  and 
signed  by  the  appellant.  I.  D.  died,  and  in  a  eoit  brought  by  G.  T.,  her  hus- 
band and  aniveraal  legatee,  to  reoorer  the  91,919.08,  with  interest  from  31st 
December,  1866. 

Held,  1.  That  a  loan  of  moneys,  as  in  this  case,  by  a  non-trader  to  a 
commercial  firm  is  not  a  *'  commercial  matter**  or  a  debt  of  a  *' oonuneroial 
nature ; "  that,  therefore,  the  debt  could  be  prescribed,  neither  by  the  lapse 
of  six  years  nnder  Ck>n8olidated  Statutes  of  Lower  Oanada,  c.  67,  nor  by  the 
lapse  of  5  years  under  the  Civil  Code  of  Lower  Canada,  but  only  by  the  pre- 
scription of  80  years.    Whuhaw  v.  Oilmour,  16  L.  C.  R.  177,  approved. 

2.  That,  even  if  the  debt  were  of  a  commercial  nature,  the  sending  of  the 
account  current  accompanied  by  the  letter  referring  to  it  signed  by  the  appel- 
lant would  take  the  case  out  of  the  statute. 

8.  That  the  prescription  of  five  years  against  arrears  of  interest,  under 
Art  2260  of  the  Civil  Code  of  Lower  Canada,  does  not  apply  to  a  debt,  the 
prescription  of  which  was  commenced  before  the  code  came  into  force. 

4.    That  entries  in  a  merchant's  books  make  complete  proof  against  him. 

DarllBg  Y.  Blown.— i.  86a 

2.  In  action  against  Executor  for  an  account. 

See  EXECUTORS,  1. 

3.  Renunciation  to  communaut^ — Title  to  real  estate  belonging  ta 

See  OPPOSITION,  1. 

4.  Crown  can  plead. 

See  PETITION  OF  RIGHT,  8. 

5.  Action  by  substitute — Art  2268,  C.  C. 

See  WILL,  10. 

6.  light  and  Air,  interfering  with. 

See  EASEMENT,  8. 

7.  Interruption  of— C.  C.  P.  345,  346. 

See  CONTRACT,  10. 

8.  In  action  for  Malicious  Prosecution— Arta  2262, 2267,  C.  C. 

See  MALICIOUS  PROSECUTION, 

9.  Continuance  of  cause,  so  as  to  suspend  prescription  under  37  Y, 

c.  15,  (Q.). 

See  AGREEMENT,  10. 
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10.  Action  for  compensation  for  use  and  occupation  of  land — ^Quasi 

d^it  —  Prescription  of  two  years  under  Arts.  2261,  2267, 
C.  C. — Prescription  of  five  years  under  Art.  2260,  C.  C. — 
Tribunal  bound  to  give  effect  to,  though  not  pleaded — ^Art. 
2188,  C.  C. 

See  LAND,  3. 

PBE8CBIPTI0N,  12. 

11.  Yearly  salary — Arts.  2260,  2261,  C.  C. — Moneys  expended  for 

estate — Executor,  power  to  hire  clerk — Art.  914,  C.  C. 

See  CONTRACT,  26. 

12.  Objection  taken  in  appeal. 

Held,  that  although  the  ohjection  that  the  right  of  action  has  heen  pre- 
scribed is  taken  for  the  first  time  on  the  argument  in  appeal,  the  court  is 
bound  to  entertain  it  and  give  effect  to  it  if  properly  raised. 

Appeal  allowed  but  without  costs  in  any  of  the  courts. 

Dorion  t.  Crowley.— 17th  May,  1886. 
See  LAND,  8. 

13.  Sale  by  minor— Action  to  annul— Arts.  2243,  2253,  C.  C. 

See  TUTOR  AND  MINOR. 

14.  Transfer  of  mortgages,  etc.,  and  promissory  notes  as  security  for 

price  of  sale — Property  not  paid  for — Action  for  price — 
Plea  of — Prescription  as  to  notes  not  available  im 

See  TRUSTS  AND  TRUSTEES,  16. 

15.  Action  against  railway  company — Damage  by  fire — R.  S.  C. 

a  109,  s.  27—61  V.  c  29.  s.  287  (D.). 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  53. 

16.  Construction  of  dam — Damage  to  land  by — Arts.  503,  549,  C.  C. 

See  RIPARIAN  PROPRIETORS,  4. 

17.  Suit    against    succession  —  Escheat  — Tierce-opposition — ^Arts. 

2216,  2242,  2265,  2187,  C.  C. 

See  PRACTICE,  14. 

18.  Agreement  for  use  of  land-^Construction  of — Adjoining  lands 

— Way  of  necessity — License. 

See  EASEMENT,  6. 
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19.  Moneys  entrusted  for  inveatToent — Condition  precedent — Pre- 

scription— A7±  2262 — Transfer — PrAe-nom. 

H.  hAving  funds  belonging  to  one  T.  J.  C.  for  investment,  agreed  to  invest 
them  with  M.  of  Winnipeg  in  a  certain  land  speonlation,  and  after  oorreepon- 
denoe  accepted  and  paid  M.*b  draft  for  92,876,  mentioning  in  the  letter  notifying 
M.  of  the  acceptance  of  the  draft  the  miderstanding  H.  had  as  to  the  share  he  was 
to  get  and  adding :  **  I  also  assume  that  the  lands  are  properly  conveyed,  and 
the  full  conditions  of  the  prospectas  carried  oat,  and  if  not,  that  money  will 
be  at  once  refunded.*'  The  lands  were  never  properly  conveyed  and  the  con- 
ditions of  the  prospectus  never  carried  out.  T.  J.  C.  transferred  $ou$  $eimg 
privS  this  claim  to  the  plaintiff  who  brought  an  action  against  M.  for  the 
amount  of  the  draft. 

Held,  affirming  the  judgment  of  the  courts  below,  that  the  action  being 
for  the  recovery  of  a  sum  of  money  entrusted  to  the  defendant  for  a  special 
purpose,  the  prescription  of  two  years  did  not  apply.    Art.  2262,  C.  G. 

Hoodie  T.  Jones.— xix.  266. 

20.  Injury  reavZthig  in  death — Claim  of  widow — Prescription — 

Arts,  1066,  2261,  2262,  2267,  2188,  C  C.—Arts.  431,  4SS, 

a  p.  a 

The  husband  of  respondent  was  injured  while  engaged  in  his  duties  as 
appellants*  employee  and  the  injury  resulted  in  his  death  about  fifteen  months 
afterwards.  No  indemity  having  been  claimed  during  the  lifetime  of  the 
husband  the  widow,  acting  for  herself  as  well  as  in  the  capacity  of  executrix 
for  her  minor  child,  brought  an  action  for  compensation  within  one  year  after 
his  death. 

Held,  Foumier,  J.,  dissenting,  that  at  the  time  of  the  death  of  respondent*B 
husband  all  right  of  action  was  prescribed  under  Art.  2262,  C.  C.  and  that  this 
prescription  is  one  to  which  the  tribunals  are  bound  to  give  effect  although 
not  pleaded.    Arts  2267  and  2188,  C.  C. 

The  Canadian  Paciflo  Railway  Co.  t.  Robinson.— >xix.  292. 

[Beversed  by  the  Judicial  Committee  of  the  Privy  Council ;  [1892]  App. 
Cases  481.] 

See  ACTION.  8. 

21.  Negligence  of  servant — Crown  — Liability  of — 60  &  61   V, 

c.  16— Arts.  2262,  2267,  2188, 2211,  C  C. 

Held,  that  even  assuming  that  under  the  common  law  of  the  province  of 
Quebec,  or  statutes  in  force  at  the  time  of  the  injury  received,  the  Crown 
could  be  held  liable  for  an  injury  caused  by  negligence  of  its  servants,  such 
injury  having  been  received  more  than  a  year  before  the  filing  of  the  petition 
the  right  of  action  was  prescribed  under  Arts.  2262  and  2267,  C.  C. 

Per  Patterson,  J.,  the  Crown  is  made  liable  for  damages  caused  by  the 
negligence  of  its  servants  operating  government  railways  by  44  Y.  c.  25,  B.  8.  C 
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0.  88,  but  aa  the  petition  of  right  in  this  case  was  filed  after  the  passing  of 
50  <fe  51  Y.  0.  16  (1887)  the  claimant  became  sabjeot  to  the  laws  relating  to 
prescription  in  the  province  of  Quebec,  and  his  action  was  prescribed. 

The  Queen  t.  Martin.— zx.  240. 
22.  Length  of — Petition  in  disavowal. 

Held,  following  McDonald  v.  Dawsoriy  11  Q.  L.  B.  181,  that  the  only  pre- 
scription available  against  a  petition  in  disavowal  is  that  of  thirty  years. 

DawBon  y.  Dumont. — xx.  709. 

Principal  and  Agent. 

See  AGENT. 

Priority  of  Registration. 

See  MORTGAGE,  1. 

Privileged  Communication — By  public  officer. 

See  8LANDEB,  1. 

Privy  Council — No  application  for  leave  to  appeal  to,  caxi  be  enter- 
tained by  the  Supreme  Court  of  Canada. 

See  PRACTICE  OF  SUPREME  COURT,  122. 

2.  Judgment  of,  reversing  judgment  of  Supreme  Court — Making 

it  rule  of  Supreme  Court — Order  of  Supreme  Court  direct- 
ing repayment  of  costs  paid  under  judgment  reversed. 

See  APPEAL,  17. 

3.  Appeal  to,  from  Supreme  Court  of  Canada. 

The  principles  upon  which  an  appeal  will  he  allowed  to  the  Privy  Council 
do  not  admit  of  anything  approaching  to  exhaustive  definition.  No  rule  can 
be  laid  down  which  might  not  be  subject  to  future  qualification.  Prince  v. 
Gagnoih  8  App.  Cases  103,  commented  on. 

See  judgment  of  Privy  Council  in  Lea  EccleBfastiques  de  St.  Snlpice  de 

Montreal  t.  City  of  Montreal.— xvi.  407. 

On  this  question  as  to  the  principles  upon  which  an  appeal  will  be  allowed 
to  the  Privy  Council,  the  following  cases  may  be  referred  to : 

Johnttofi  V.  The  MinUUre,  etc.,  of  St.  Andrews  Church,  Montreal,  8  App. 
Cases,  159.     And  Bank  of  N.  B.  v.  McLeod. 

See  PEWHOLDER. 
Qagnon  v.  Prince,  8  App.  Cases,  108. 

See  EVIDENCE,  8. 
Montmorency  Election  Ccue,  5  App.  Cases,  115. 

See  ELECTION.  4. 
Canada  Central  By.  Co.  v.  Murray t  8  App»  Cases,  574. 
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S€€  AGREEMENT,  6. 
Dumaulin  t.  Langiryt  57  L.  T.  K.  8.  817. 

Su  RECTORT  LANDS. 
Orand  Trunk  Railyfay  Company  v.  McMillan. 

See  RAIL  WATS  AND  RAILWAY  COMPANIES,  43. 

Glengarry  Ca$e,  {PurceU  v.  Kennedy),  69  L.  T.  379 ;  4  Times  L.  R.  664,  and 
Castels's  M^noal  of  Supreme  C!onrt  Practice,  86. 

Gregory  t.  Atty.-Gen.  o/NJS.;  11  App.  Cases.  329. 

4.  For  a  list  of  cases  in  which  the  judicial  committee  has  granted 
or  refused  leave  to  appeal  from  the  Supreme  Court  of 
Canada. 

See  APPENDIX,  A. 

Procedure — Power  of  Legislature  of  British  Columbia  to  legislate 
respecting. 

See  LEGISLATURE,  12. 

2.  When  the  court  below  has  adjudicated  upon  a  mere  matter  of 
procedure  the  Supreme  Court  will  not  interfere. 

See  JURISDICTION,  82,  85. 

Proces  Verbal — Of  seizure  by  sheriff — What  it  should  contain  — 
Art  638,  C.  C.  P. 

See  SHERIFF,  8. 

Prohibition — WHt  of  prohibition  to  raunicipaZ  corporation — 
Assessment  roll,  ame^iulment  of — Arts.  716  &  746a,  muni- 
cipal code,  (P.Q.) 

The  monicipal  corporation  of  the  ooonty  of  H.,  in  the  Province  of 
Quebec,  made  an  assessment  roll  accordini;  to  law  in  1872.  In  1875  a  tri- 
entiial  assessment  roll  was  made,  and  the  property  subject  to  assessment  was 
assessed  at  8 1»7  45,588.58.  In  1876,  without  declaring  that  it  was  an  amend- 
ment of  the  roll  of  1875,  the  corporation  made  another  assessment  in  wlfich 
the  property  was  assessed  at  83,138,550.  Among  the  properties  that  contri- 
buted towards  this  augmentation  were  those  of  appellants,  who,  by  their 
petition,  or  reqxiHe  libelUe,  addressed  to  the  Superior  Court,  (P.Q.),  alleged 
that  the  secretary -treasurer  of  the  county  of  H.  was  about  selling  their  real 
estate  for  taxes  under  the  provisions  of  the  municipal  code  for  the  Province 
of  Quebec,  84  Y.  c.  68,  s.  998  H  teq,^  and  prayed  to  have  the  assessment  roll  of 
1876,  in  virtue  of  which  the  officer  of  the  municipality  was  proceeding  to  sell, 
declared  invalid  and  null  and  void,  and  that  a  writ  of  prohibition  should  issue 
to  prevent  the  respondents  from  proceeding  to  sell.  The  Superior  Court 
directed  the  issue  of  the  writ  restraining  the  defendants  as  prayed,  but  upon 
the  merits,  held  the  roll  of  1876  valid  as  an  amendment  of  the  roU  of  1876. 
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The  Coart  of  Queen's  Bench  reversed  this  jndgment  on  the  merits,  and  held 
the  roll  of  1876  to  he  suhstantiaily  a  new  roll,  and  therefore  null  and  yoid. 

Held,  per  Henry,  Tasoherean  and  Gwynne,  JJ.,  affirming  the  judgment  of 
the  Coort  of  Qaeen's  Bench,  that  the  roll  of  1876,  not  being  a  triennal  assess- 
ment roll,  or  an  amendment  of  snch  a  roll,  was  illegal  and  null,  and  that 
respondents  were  entitled  to  an  order  from  the  Superior  Court  as  prayed  for, 
to  restrain  the  municipal  corporation  from  selling  their  property,  and  the 
writ  which  issued,  whether  correctly  styled  "  writ  of  prohibition  ''  or  not,  was 
properly  issued  and  should  be  maintained. 

Per  Bitchie,  C  J.,  and  Strong  and  Foumier,  JJ.,  that  a  writ  of  prohibition 
issued  under  Art.  1031,  as  was  the  writ  issued  in  this  case,  will  only  lie  to  an 
inferior  tribunal,  and  not  to  a  municipal  officer. 

The  court  being  equally  divided,  the  judgment  appealed  from  was  con- 
firmed, but  without  costs. 

Cote  Y.  Morgan.— vii.  1. 

2.  To  revise  conviction  of  recorder — Police  regulations  for  sale  of 

liquors— 42  &  43  V.  c.  4  (P.Q.) 

See  LEGISLATUBE,  10. 

3.  To  prohibit  proceedings  for  recovery  of  balance  of  mortgage 

debt  after  foreclosure. 

See  MORTGAGE,  12. 

4.  County   court — Jurisdiction   of — Proceedings   after  plea   to 

jurisdiction  sustained  on  demurrer — Prohibition,  writ  of 

An  action  of  trover  was  brought  against  defendants  in  the  County  Court, 
at  Halifax,  N.  8.,  to  which  they  pleaded  a  number  of  pleas  including  one  to 
the  jurisdiction  of  the  court.  This  plea  was  based  on  an  allegation  that  the 
goods  for  which  the  action  was  brought,  were  of  the  value  of  9600,  the  juris- 
diction of  the  court  in  actions  of  tort  being  limited  to  $200.  The  plaintiff 
demurred  to  the  plea  of  want  of  jurisdiction,  and  after  argument  the  demurrer 
was  over- ruled.  No  appeal  ^as  taken  from  the  judgment  over-ruling  the 
demurrer,  but  the  plaintiff  gave  notice  of  trial,  and  entered  the  cause  for  trial 
at  chambers  before  the  County  Court  judge,  who  announced  his  intention  of 
trying  the  same  on  the  remaining  pleas.  The  defendants  obtained  a  rule  niei 
for  a  writ  of  prohibition  to  restrain  the  judge  from  trying  the  cause,  on  the 
ground  that  the  judgment  on  the  demurrer  disposed  of  the  whole  case,  and  on 
argument  of  the  said  rule  niti  it  was  discharged. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  Strong,  J.,  dissenting, 
that  the  effect  of  the  judgment  on  the  demurrer  was  to  quash  the  writ,  and 
the  rule  niti  for  a  writ  of  prohibition  should  be  made  absolute. 

Per  Strong,  J.,  dissentiug,  that  the  judgment  of  the  County  Court  judge 
on  the  demurrer  did  not  dispose  of  the  case,  but  he  had  a  right  to  reconsider 
the  same  on  the  trial  of  the  issues  raised  by  the  other  pleas :  that  the  plea  to 
the  jurisdiction  by  attorney  was  null  and  void  and  if  judgment  had  been 
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entered  of  record  on  the  demurrer  sooh  judgment  would  have  been  likewise 
null  and  void;  and  that  the  amonnt  claimed  by  the  plaintifTs  declaration 
being  over  9200  the  court  had  jurisdiction. 

Appeal  allowed  with  costs. 

WailMe  Y.  O^oole.— 16th  February,  1885. 

6.  Licensed  brewers — Quebec  License  Act — 41  V.  c.  3  (Q.),  consti- 
tutionality of — Prohibition  to  Court  of  Special  Sessions  of 
the  Peax^e,  Montreal. 

See  LEGISLATURE,  14. 

6.  By-law  respecting  sale  of  meat  in  private  stalls — ^Validity  of — 

Prohibition  to  Recorder  s  Court  and  city  of  Montreal — 37  V. 
c.  51,  s.  123.  s-ss.  27  &  31  (P.Q.)— Power  of  Provincial  Legis- 
lature to  pass— B.  N.  A.  Act  (1867),  s-s.  9  of  s.  92—"  Other 
licenses." 

See  LEGISLATURE,  IB. 

7.  Restraining  inquiry  ordered  by  city  council — R  S.  0,(1887) 

c,  184,  «•  -^77 — Functions  of  county  court  judge. 

The  coancil  of  the  city. of  Toronto,  under  the  provisions  of  R.  S.  O.  (1887) 
c.  184,  8.  477,  passed  a  resolution  directing  a  county  court  judge  to  inquire  into 
dealings  between  the  city  and  persons  who  were  or  bad  been  contractors  for 
civic  works  and  ascertain  if  the  city  liad  been  defrauded  out  of  public  monies 
in  connection  with  such  contracts  ;  to  inquire  into  the  whole  system  of  tender- 
ing, awardinfz,  carrying  out,  fulfilling  and  inspecting  contracts  with  the  city ; 
and  to  ascertain  in  what  respect,  if  any,  the  system  of  the  business  of  the  city 
in  that  respect  was  defective.  G.,  who  had  been  a  contractor  with  the  city 
and  whose  name  was  mentioned  in  the  resolution,  attended  before  the  judge 
and  claimed  that  the  inquiry  as  to  his  contracts  should  proceed  only  on  specific 
charges  of  malfeasance  or  misconduct,  and  the  judge  refusing  to  order  such 
charges  to  be  formulated  he  applied  for  a  writ  of  prohibition. 

Held,  affirming  the  judgment  of  the  Court  of  Appeal  for  Ontario,  Owynne, 
J.,  dissenting,  that  the  county  court  judge  was  not  acting  judicially  in  holding 
this  inquiry ;  that  he  was  in  no  sense  a  court  and  had  no  power  to  pronounce 
judgment  imposing  any  legal  duty  or  obligation  on  any  person ;  and  he  was 
not,  therefore,  subject  to  control  by  writ  of  prohibition  from  a  superior  court. 

Held,  per  Gwynne,  J.,  that  the  writ  of  prohibition  would  lie  and  in  the 
circumstances  shown  it  ought  to  issue. 

Godion  T.  The  City  of  Toronto.— xviiL  36. 

8.  Notarial  Code — R  S.  Q.,  Art  3871 — Board  of  notaries — Dis- 

ciplinary powers. 

See  NOTA.KY,  4.  * 
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See  SALE  OF  LANDS,  2. 

Promoters — ()f  company — Action  against,  for  fraudulent  mis- 
representations— Alleged  false  statements  in  prospectus 
issued  by. 

See  CORPORATIONS,  24. 

Prospectus — ^Alleged  false  statements  in — Liability  of  promoters. 

See  CORPORATIONS,  24. 

Protutor — Liability  of,  for  negligence. 

See  EXECUTORS,  4. 

Public  Lands- B.  N.  A.  Act  (1867),  s.  92,  s-s.  5 ;  ss.  109  &  146— 
47  V.  c.  14,  s.  2  (B.C.) — Provincial  public  lands,  transfer  of,  to 
Dominion — Precious  metals. 

See  MINES  AND  MINERALS,  2. 

2.  British  ColuTnbia — Order  in  Council  adTnitting  into  confed- 
tion,  8.  11 — i?  V.  c,  14y  s.  2  (*B,C.) — Lands  set  apart  for 
C,  P.  Ry. — Effect  of — Provincial  Crown  grant — Itlegal- 
%ty  of 

By  8.  11  of  the  Order  in  Council  admitting  the  province  of  British 
Colombia  into  confederation,  British  Colombia  agreed  to  convey  to  the 
Dominion  Government,  in  trost,  to  be  appropriated  in  soch  manner  as  the 
Dominion  Government  might  deem  advisable  in  fortherance  of  the  constroc- 
tion  of  the  Canadian  Pacific  Railway,  an  extent  of  poblic  lands  along  the  line  of 
railway.  After  certain  negotiations  between  the  governments  of  Canada  and 
British  Colombia,  and  in  order  to  settle  all  dispotes,  an  agreement  was  entered 
into,  and  on  the  19th  December,  1888,  the  legislatore  of  British  Colombia 
passed  the  statote  47  Y.  c.  14,  by  which  it  was  enacted  inter  alia  as  follows  : — 
''  From  and  after  the  passing  of  this  Act  there  shall  be,  and  there  is  hereby, 
granted  to  the  Dominion  Government  for  the  purpose  of  constrocting  and  to 
aid  in  the  oonstroction  of  the  portion  of  the  Canadian  Pacific  railway  on  the 
main  land  of  British  Colombia,  in  trost,  to  be  appropriated  as  the  Dominion 
government  may  deem  advisable,  the  poblic  lands  along  the  line  of  railway 
before  mentioned,  wherever  it  may  be  finally  located,  to  a  width  of  twenty 
miled  on  each  side  of  the  said  line,  as  provided  in  the  Order  in  Cooncil,  s.  11, 
admitting  the  province  of  British  Colombia  into  confederation.''  On  the  20th 
November,  1883,  by  public  notice  the  government  of  British  Colombia  reserved 
a  belt  of  land  of  20  miles  in  width  along  a  line  by  way  of  Bow  River  Pass.  In 
November,  1884,  the  respondent,  in  order  to  comply  with  the  provisions  of  the 
provincial  statotes,  filed  a  sorvey  of  a  certain  parcel  of  land,  sitoate  within  the 
said  belt  of  20  miles,  and  the  survey  having  been  finally  accepted  on  Idth 
Janoary,  1885,  letters  patent  onder  the  great  seal  of  the  province  were  issoed 
to  F.  for  the  land  in  question.    The  Attorney- (General  of  Canada  by  informa- 
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tion  of  intmsion  Bonght  to  recover  possession  of  the  said  land,  and  the 
Exchequer  Gonrt  having  dismissed  the  information  with  oosts,  on  appeal  to 
the  Supreme  CSoort  of  Canada,  it  was :  — 

Held,  reversing  the  judgment  of  the  Ezoheqner  Coort,  Henry,  J.,  dissent- 
ing, that  at  the  date  of  the  grant  the  Province  of  British  Columhia  had  ceased 
to  have  any  interest  in  the  land  covered  hy  said  grant,  and  that  the  title  to 
the  same  was  in  the  Crown  for  the  use  and  henefit  of  Canada. 

The  Qneea  t«  Farwell.'—xiv.  893. 

Public  Works — Work  for  government  railways  —  Damages  to 
property  by — Indemnification — Parol  undertaking  by  oflScer 
of  the  Crown. 

S€€  CONTRACT,  47. 


Q. 


Quakers. — Title  to  land — Society  of  Friends^  or  Quakers — Lands 
held  ill  trust  for — Authority  of  gover^iiTig  body. 

The  supreme  or  governing  body  of  the  Society  of  Friends,  or  Qaakers,  in 
Canada,  as  well  in  respect  to  matters  of  discipline  as  to  the  general  government 
of  the  society,  is  the  Canada  yearly  meeting. — The  Canada  yearly  meeting 
having  adopted  a  book  of  discipline  which  certain  members  of  the  society  re- 
fused to  accept,,  these  dissentient  members,  therefore,  could  not  hold,  nor 
exercise  any  right  over,  property  granted  to  a  subordinate  branch  of  the 
society  to  which  they  had  formerly  belonged.    Judgment  of  the  court  below 

affirmed. 

Jones  T.  Dorlattd.— ziv.  89. 

Quebec  Turnpike  Trust. — Debentures  issued  by — Liability   of 
Crown  for. 

See  PETITION  OF  RIGHT,  6. 

Quo  Warranto — Appeal — Jurisdiction. 

An  appeal  from  a  decision  of  the  Court  of  Queen* s  Bench  for  Lower 

Canada,  appeal  side,  M.  L.  Rep.  2  Q.  B.  482,  was  quashed  on  motion  for  want 

of  jurisdiction,  the  proceedings  being  by  quo  warranto  as  to  which  there  is  no 

appeal  by  the  statute. 

Walsh  Y.  Heffeniaii.— March  8, 1887.— ziv.  738. 
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R. 

Railways  and  Railway  Companies — Mortgage  by  railway  com- 
pany— Contract  of  sale — Power  of  company  to  mortgage 
their  road — Doctrine  of  ultra  vires. 

The  Grand  Jnnotion  Bailway  Company,  a  corporate  body,  having  the 
statutory  power  to  borrow  money,  iaane  debentures,  bonds,  or  other  securities 
for  the  sum  so  borrowed,  to  seU,  to  hypothecate  or  pledge  the  lands,  tolls^ 
revenues  and  other  property  of  the  company,  and  also  power  to  purchase,  hold 
and  take  any  land  or  other  property  for  the  construction,  maintenance,  accom- 
modation and  use  of  the  railway,  and  to  alienate,  seU  or  dispose  of  the  same, 
entered  into  a  contract  with  one  Brooks  for  the  construction  of  their  road. 
When  Brooks  required  the  iron  necessary  for  the  undertaking,  he  was  unable 
to  purchase  it  without  the  assistance '  of  the  company,  and  he  thereupon 
authorized  the  officers  of  the  company  to  negotiate  for  its  purchase.  In  conse. 
quence,  a  Mr.  Bell,  solicitor  of  the  company,  as  agent  of  Brooks,  and  with  the 
approval,  in  writing,  of  Kelso,  the  president  of  the  company,  entered  into  a 
written  agreement,  dated  Toronto,  9th  June,  1874,  with  the  defendants  (Bick- 
ford  and  Cameron)  for  the  purchase  of  the  iron,  which  was  to  be  paid  for  aa 
delivered  on  the  wharf  at  Belleville  by  the  promissory  notes  of  Brooks,  and  a 
credit  for  six  months  was  to  be  given  from  the  time  of  the  several  deliveries  of 
the  iron.  By  that  agreement  also,  Brooks  agreed  to  obtain  from  the  railway 
company  an  irrevocable  power  of  attorney  enabling  the  Bank  of  Montreal,  who 
advanced  to  Bickford  the  money  necessary  for  the  purpose  of  buying  the  iron, 
to  receive  the  government  and  municipal  bonuses,  and  to  procure  from  the 
company  a  mortgage  for  9200,000  on  that  portion  of  their  road  (44  miles)  on 
which  the  iron  was  to  be  laid — the  mortgage  to  be  sufficient  in  law  to  create 
a  lien  on  the  44  miles  of  railroad,  as  security  for  the  due  payment  of  the  notea 
of  the  said  Brooks,  but  not  to  contain  a  covenant  for  payment  by  the  com- 
pany. On  the  80th  June,  1874,  a  more  formal  agreement,  under  seal,  waa 
executed,  which  did  not  vary  in  any  material  respect  the  terms  of  the  preceding 
agreement.  On  the  same  day,  a  power  of  attorney  (upon  which  was  endorsed 
by  Brooks  a  written  request  to  the  company  to  give  the  said  power  of  attorney), 
and  a  mortgage  (upon  which  also  was  endorsed  by  Brooks  a  request  to  grani 
the  said  mortgage),  were  executed  by  the  company  under  their  corporate  seal 
to  one  Buchanan,  then  manager  of  the  Bank  of  Montreal,  in  Toronto,  as  a 
trustee.  The  Bank  of  Montreal  having  made  advances  to  Bickford  in  the 
ordinary  course  of  their  business  dealings  to  enable  him  to  purchase  the  iron» 
it  was  all  consigned  to  their  order  by  the  bills  of  lading,  and,  when  delivered 
on  the  wharf  at  Belleville,  was  held  by  the  wharfingers  subject  to  the  order  of 
the  bank,  the  whole  quantity  stipulated  for  by  the  contract  being  so  delivered 
ready  for  laying  on  the  track  as  required.  The  Bank  of  Montreal  and  Bick- 
ford caused  to  be  delivered  f^m  time  to  time  to  Brooks,  by  the  wharfingers  at 
Belleville,  all  the  iron  he  required  to  lay  on  the  track,  being  about  2,000  tons» 
and  about  an  equal  quantity  remained  on  the  wharf  unused.    Brooks  having 
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failed  to  meet  his  promiBsory  notes  for  the  price  of  the  iron,  Bickford  recovered 
jadffment  at  law  against  him  to  the  amount  of  9164,852.96.  The  bank  then 
sold  the  iron  remaining  on  the  wharf  for  the  purpose  of  realizing  their  lien, 
when  Bickford  became  the  purchaser  thereof  at  183.50  for  the  rails  and  950.50 
for  track  supplies.  Bickford  was  removing  the  said  iron  when  the  company 
filed  a  bill  in  chancery  asking  for  an  injunction  to  restrain  the  removal  of  iron. 
A  motion  to  continue  the  injunction  was  refused  on  the  11th  October,  1875. 
The  defendants  (Bickford,  Cameron  and  Buchanan)  then  answered  the  bill, 
and  on  the  18th  January,  1876,  by  consent,  a  decree  was  made  referring  it  to 
the  master  to  take  the  mortgage  account,  to  ascertain  and  state  the  amount 
due  to  Bickford  and  Cameron  for  iron  laid  or  delivered  to  or  for  plaiatiff*a  use 
on  the  track,  and  also  the  amount  due  (if  anything)  in  respect  of  iron  delivered 
at  Belleville,  but  since  removed,  and  to  report  special  circumstances,  if  requi- 
site. The  master  found  due  upon  the  mortgage  946,841.10,  the  price  of  iron 
actually  laid  on  the  track,  and  interest;  and  that  nothing  was  due  in  respect 
of  the  iron  delivered  at  Belleville  but  subsequently  removed.  On  appeal  to 
Yioe-Chancellor  Proudfoot  the  master's  report  was  affirmed,  and  on  an  appeal 
to  the  Court  of  Appeal  for  Ontario,  it  was  held  that  the  mortgage  was  ultra 
virei^  and  the  master's  report  was  affirmed. 

Held,  on  appeal,  reversing  the  judgment  of  the  Court  of  Chancery,  that 
the  proviso  in  the  mortgage  was  in  ito  terms  wide  enough  to  sustain  the  con- 
tention of  the  mortgagee  to  claim  the  price  of  all  the  iron  delivered  on  the 
wharf  at  Belleville,  and  that  the  memorandum  endorsed  by  Brooks  on  the 
mortgage  should  not  be  construed  as  cutting  down  the  terms  of  .the  proviso, 
but  was  intended  as  written  evidence  of  Brooks'  consent  to  the  mortgage  and 
to  the  loss  of  priority  in  respect  of  the  mortgage  bonds  to  be  delivered  to  him 
under  the  contract. 

Held,  also,  reversing  the  judgment  of  the  Court  of  Appeal  for  Onterio, 
that  the  statutory  power  to  borrow  money  and  secure  loans  cannot  be  con- 
sidered as  implying  that  the  company's  powers  to  mortgage  are  to  be  limited 
to  that  object ;  and,  therefore,  that  the  mortgage  executed  by  the  company 
on  a  portion  of  their  road  in  favour  of  the  trustee  Buchanan,  being  given 
within  the  scope  of  the  powers  conferred  upon  the  company  to  *'  alienate,  sell, 
or  dispose  "  of  lands  for  the  purpose  of  constructing  and  working  a  railway, 
was  not  ultra  virei. 

Query — Whether  the  righte  of  a  corporation  to  take  lands,  operating  the 
railway,  taking  tolls,  <&c.,  are  susceptible  of  alienation  by  mortgage  in  this 
country  ? 

Held,  also,  that  under  the  pleadings  and  decrees  in  the  cause,  the  objec- 
tion that  the  mortgage  was  ultra  vires  was  not  open  to  the  company  in  the 
master's  office,  or  on  appeal  from  the  master's  report. 

BiokfoFd  T.  Grand  Jonction  Railway  Co.— i.  696. 

RailwoAf  crossing — Collision — Air-brakes — Failwre  to  comply 
with  Consolidated  Statvies,  c.  166.  ss.  H2, 143 — Negligence 
— Damage, 

The  Grand  Trunk  Bailway  orosses  the  Great  Western  Railway,  about  a 
mile  east  of  the  city  of  London,  on  a  level  crossing.     On  the  19th  June,  1876, 
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a  Grank  Trunk  train,  on  which  plaintiff  was  on  board  as  a  conductor,  before 
crossing,  was  brought  to  a  stand.  The  signal-man  who  was  in  charge  of  the 
crossing,  and  in  the  employment  of  the  Great  Western  Railway  Company, 
dropped  the  semaphore,  and  thus  authorized  the  Grand  Trunk  train  to  pro- 
ceed, which  it  did.  While  crossing  the  track,  appellant's  train,  which  had 
not  been  stopped,  owing  to  the  accidental  bursting  of  a  tube  in  air-brakes,  ran 
into  the  Grand  Trunk  train  and  injured  plaintiff.  It  was  shown  that  these 
air-brakes  were  the  best  known  appliances  for  stopping  trains,  and  that  they 
had  been  tested  during  the  day,  but  that  they  were  not  applied  at  a  sufi&cient 
distance  from  the  crossing  to  enable  the  train  to  be  stopped  by  the  hand- 
brakes, in  case  of  the  air-brakes  giving  way.  G.  S.  0.,  c.  66,  s.  142,  Bev.  8tats. 
Ont.,  c.  165,  s.  90,  enacts  that  **  every  railway  company  shall  station  an  offi<}er 
at  every  point  on  their  line  crossed  on  the  level  by  any  other  railway,  and  no 
train  shall  proceed  over  such  crossing  until  signal  has  been  made  to  the 
conductor  thereof,  that  the  way  is  clear.**  S.  148  enacts  that  "  every  loco- 
motive ...  or  train  of  ctfrs  on  any  railway  shall,  before  crossing  the 
track  of  any  other  railway,  on  a  level,  be  stopped  for  at  least  the  space  of 
three  minutes." 

Held,  that  the  appellants  were  guilty  of  negligence  in  not  applying  the 
air-brakes  at  a  sufficient  distance  from  the  crossing  to  enable  the  train  to  be 
stopped  by  hand-brakes  in  case  of  the  air-brakes  giving  way.  That  there  was 
no  evidence  of  contributory  negligence  on  the  part  of  the  Grank  Trunk 
Railway,  as  they  had  brought  their  train  to  a  full  stop,  and  only  proceeded  to 
cross  appellant's  track  when  authorized  to  do  so  by  the  officer  in  charge  of  the 
semaphore,  who  was  a  servant  of  the  Great  Western  Railway  Company. 

Great  Wettevn  Railway  t.  Brown.—iii.  159. 
8.    Action  by  judgment  creditor  against  holder  of  shares  in. 

See  CORPORATIONS,  8. 

4.    Railway  pass  to  voter. 

See  ELECTION,  17. 

6.    Shipping  note — Fravdvlent  receipt  of  Agent — Liability  of 
Company, 

C,  freight  agent  of  respondents  at  Chatham,  and  a  partner  in  the  firm  of 
B.  d  Co.,  caused  printed  receipts  or  shipping  notes  in  the  form  commonly 
used  by  the  railway  company  to  be  signed  by  his  name  as  the  company's 
agent,  in  favour  of  B.  &  Co.,  for  flour  which  had  never  in  fact  been  delivered 
to  the  railway  company.  The  receipts  acknowledged  that  the  company  had 
received  from  B.  &  Co.  the  flour  addressed  to  the  appeUants,  and  were 
attached  to  drafts  drawn  by  B.  &  Co.,  and  accepted  by  appellants.  C. 
received  the  proceeds  of  the  drafts  and  absconded.  In  an  action  to  recover 
the  amount  of  the  drafts, 

Held,  Foumier  and  Henry »  JJ.,  dissenting,  that  the  act  of  C.  in  issuing  a 
false  and  fraudulent  receipt  for  goods  never  delivered  to  the  company,  was  not 


720 
Railways  and  Railway  Companies— Con/mueJ. 

an  act  done  within  the  scope  of  his  authority  as  the  oompany'a  agent,  and  the 
company  was  therefore  not  liable. 

Brii  T.  The  Onat  Wetten  Bailvay  Co.— t.  179. 


6.  Carriers — Railway  Company y  liability  of  as — Agreement — 

Additional  parol  term — Conditions — Wilful  negligence — 
"At  owner*  8  risk" 

The  respondents  sned  the  appellants*  railway  company  for  breach  of  con- 
tract to  carry  petroleum  in  covered  cars  from  L.  to  H.,  alleging  that  they 
nei^ligently  carried  the  same  upon  open  platform  cars,  whereby  the  barrels 
in  which  the  oil  was  were  exposed  to  the  sun  and  weather  and  were  destroyed. 
At  the  trial  a  verbal  contract  between  plaintiffs  and  defendants'  agent  at  L. 
was  proved,  that  the  defendants  would  carry  the  oil  in  covered  cars  with  des- 
patch. The  oil  was  forwarded  in  open  cars  and  delayed  in  different  places, 
and  in  consequence  a  large  quantity  was  lost.  On  the  shipment  of  the  oil  a 
receipt  note  was  given  which  said  nothing  about  covered  cars,  and  which 
stated  that  the  goods  were  subject  to  conditions  endorsed  thereon,  one  of  which 
was  **  that  the  defendants  would  not  be  liable  for  leakage  or  delays,  and  that 
the  oil  was  carried  at  the  owner's  risk." 

Held,  per  Ritchie,  C.J.,  and  Foumier  and  Henry,  JJ.,  that  the  loss  did 
not  result  from  any  risks  by  the  contract  imposed  on  the  owners,  but  that  it 
arose  from  the  wrongful  act  of  the  defendants  in  placing  the  oil  on  open  cars, 
which  act  was  inconsistent  with  the  contract  they  had  entered  into,  and  in 
contravention  as  well  of  the  undertaking  as  of  their  duty  as  carriers^ 

Per  Strong,  Foumier,  Henry  and  Gwynne,  JJ. — The  evidence  was  admis- 
sible to  prove  a  verbal  contract  to  carry  in  covered  cars,  which  contract  the 
agent  at  L.  was  authorised  to  enter  into,  and  which  must  be  incorporated 
with  the  writing  so  as  to  make  the  whole  contract  one  for  carriage  in  covered 
cars,  and  that  non-compliance  with  the  provision  as  to  carriage  in  covered 
cars  prevented  the  appellants  setting  up  the  condition  that  "  oil  was  carried 
at  the  owner's  risk  "  as  exempting  them  from  liability. 

The  Grand  Tntnk  Railway  Company  of  Canada  t.  Fitigerald.— v.  204. 

7.  Failure  to  sound  whistle — Accident  from  horse  taking  fright — 

C  S.  C.  c.  66,  8.  104 — Finding  of  j wry — Evidence. 

Held,  affirming  the  judgment  of  the  C!ourt  of  Appeal  for  Ontario,  that 
Consolidated  Statutes  of  Canada,  c.  68,  s.  104^  must  be  construed  as  enuring 
to  the  benefit  of  all  persons  who,  using  the  highway  which  is  crossed  by  a 
railway  on  the  level,  receive  damage  in  their  person  or  their  property  from 
the  neglect  of  the  railway  company's  servants  in  charge  of  a  train  to  ring  a 
bell  or  sound  a  whistle,  as  they  are  directed  to  do  by  said  statute,  whether  such 
damage  arises  from  actual  collision,  or,  as  in  this  case,  by  a  horse  being  brought 
over  near  the  crossing  and  talung  fright  at  the  appearance  or  noise  of  the  train. 
The  jury,  in  answer  to  the  question,  "  If  the  plaintiffs  had  known  that  the 
train  was  coming  would  they  have  stopped  their  horse  further  from  the  railway 
than  they  did  ?"  said  "  Yes." 
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Held,  though  the  qaestion  was  indefinite,  the  answers  to  the  questions  aa 

a  whole,  viewed  in  oonneotion  with  the  judge's  charge  and  the  evidence^ 

warranted  the  verdict. 

Grand  Tntnk  Railway  t.  Rosenbergep.— ix.  311. 

8.  Agreement  with  Oovemment — Breach  of — Possession  taken  of 

road  by  Government. 

Su  PETITION  OF  RIGHT,  15. 

9.  Railway  bonds — 39  F.  c.  S7  (P^Q.),  conatiruction  of—Conditixm 

precedent — Certificate  of  erigineer,  contents  of — Parol  evi- 
dence iTiadTnissible — Onus  probandi. 

The  L.  &  E.  By.  Co.  was  incorporated  in  1869  (82  V .  o.  54  P.Q.),  to  con- 
struct  a  railway  from  L6vis  to  the  frontier  of  the  state  of  Maine,  a  distance  of 
90  miles.  The  Company  was  authorized  hy  that  Act  to  issue  honds  or  deben- 
tures to  provide  funds  for  the  construction  of  the  railway.  In  1872,  by  36  y» 
c.  45,  (P.Q.),  power  was  given  to  issue  bonds  to  the  amount  of  three  million 
doUars  without  limitation  of  time,  and  without  restriction  as  to  the  length  of 
the  railway  constructed.  In  1874,  a  statute  of  the  Legislature  of  Quebec 
(87  Y.  c.  23),  declared  that  debentures  to  the  amount  of  9280,000  had  already 
been  issued,  and  limited  for  the  future  the  issuing  of  bonds  to  the  amount  of 
£300,000  stg.,  to  be  issued  as  follows :—  The  first  issue  of  £100,000  at  once ; 
the  second  issue  of  £100,000  when  45  miles  of  the  road  should  have  been  com- 
pleted and  in  running  order,  as  certified  by  the  government  inspecting  engineer, 
and  the  third  issue  of  £100,000  as  soon  as  80  additional  miles — making  in  all 
75  miles — should  have  been  completed,  with  the  same  privilege  for  the  three 
issues.  In  1875  by  the  Act,  39  Y.  c.  57,  the  legislature  amended  the  former 
Acts  so  as  to  modify  the  condition  to  be  fulfilled  by  the  L.  A  E.  By.  Co.  before 
the  third  issue  of  £100,000  could  be  by  them  made.  This  condition  was  as 
enacted  by  the  said  Act,  89  Y.  o.  57,  *'  so  soon  as  the  rails  and  fastenings 
required  for  the  completion  of  the  remaining  forty-five  miles  or  thereabouts 
of  the  company's  line  shall  have  been  provided,  then  the  remaining  one  thou- 
sand bonds  of  one  hundred  pounds  each,  to  be  termed  the  third  issue,  may  be 
issued  by  the  company."  In  that  Act  lastly  cited,  the  preamble  declared : 
'*  Whereas  it  appears  that  a  total  length  of  forty-five  miles  of  the  company's 
line  having  been  completed,  a  first  and  second  issue  each  of  one  hundred 
thousand  pounds  of  the  company's  debentures  have  been  made." 

In  March,  1881,  the  L.  &  E.  railway  was  sold  by  the  sheriff  at  the  suit  of 
the  plaintiffs,  the  W.  M.  Co.,  and  bought  by  the  Q.  C.  B.  Co.,  respondents,  for 
9195,000.  In  April,  1881,  the  corporation  of  the  city  of  Quebec  (appellants), 
filed  an  opposition  ^  /in  de  eonterver  for  9218,099,  being  the  amount  of  800 
debentures  of  £100  sterling  and  interest  of  the  second  issue  issued  on  the  25th 
January,  1875,  numbered  1020  and  upwards,  payable  on  the  1st  January,  1894, 
and  for  the  payment  of  which  the  opposants  alleged  that  the  said  railroad  was 
hypothecated.  The  Q.  C.  By.  Co.,  also  opposants  in  the  case,  contested  the 
opposition  of  the  corporation  of  the  city  of  Quebec,  and  claimed  the  issue  of 
the  bonds  of  the  second  iaeue  held  by  the  appellants  was  illegaL    At  the  trial 

GAS.  DIO. — 46 
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no  certifioate  was  prodaoed,  bat  the  government  engineer  itated  that  he  had 
reported  to  the  Minister  of  Railways  that  there  were  only  43^  miles  of  the 
road  completed,  and  the  secretary  of  the  company  testified  that  the  total 
length  of  railway  certified  by  the  government  engineer  as  being  completed  and 
in  mnning  order  had  never  exceeded  48^  miles.  The  learned  jndge,  at  the 
trial,  fonnd  as  a  fact  that  there  were  only  48}  miles  completed  and  held  the 
bonds  of  the  second  issne  invalid.  This  judgment  was  affirmed  by  the  Court 
of  Qaeen's  Bench  (appeal  side). 

On  appeal  to  the  Supreme  Court,  it  was  Held,  reversing  the  judgment  of 
the  court  below,  that  the  eflfeet  of  the  statute,  39  V.  c.  67,  is  to  make  the  bonds 
therein  mentioned  good,  valid  and  binding  upon  the  company,  although  the 
conditions  precedent  specified  in  87  V.  c.  28,  might  not  have  been  fulfilled  when 
they  were  issued.    Ritchie,  C.  J.,  and  Strong,  J.,  dissenting. 

Per  Fonmier  and  Henry,  JJ.,  that  as  there  was  evidence  that  a  certificate 
or  report  had  been  given,  oral  evidence  of  the  contents  of  the  certificate  or 
report  was  inadmissible  and  therefore  respondents  had  failed  to  prove  the 
illegality  of  the  second  issue. 

Corporation  of  the  City  of  Qaebeo  t.  Qaebeo  Central  Railway  Co.— x.  568. 

[The  J.  C.  of  the  Privy  Council  allowed  leave  to  appeal  in  this  case,  but 
the  appeal  was  settled  before  argument] . 

10.  Intercolonial  railway. 

See  PETITION  OF  RIGHT,  1.  8. 

11.  Canadian    Pacific    Railway  —  Contract  for    Oeoi^an    Bay 

Branch  of. 

See  PETITION  OP  RIGHT,  12. 

12.  Municipal  by*law  granting  bonus  to. 

See  BY-LAW,  8. 

13.  Appraisement  of  lands  taken  for  railway — Order  to  set  aside 

proceedings  not  appealable — Elstoppel — Chapters  66  €uid  70, 
Act  of  1869  (N.S.). 

See  JURISDICTION,  28. 

14.  Negligence — Verdict — Motion  for  judgment  on  verdict  avd 

motion  for  new  trial — Right  of  Court  of  Review  as  to — 
34  F.  c.  4,  8. 10,  and  35  F.  c.  5,  «.  13  (P.Q.). 

The  respondent  (WiUon)  obtained  a  iwrdiet  from  a  jury  in  the  Superior 
Court  District  of  Iberville,  for  injuries  sustained  by  being  run  over  on  the 
filst  November,  1876,  by  a  looomotive  engine  of  the  appellants,  the  G.  T.  R. 
Clo.,  while  he  was  Grossing  their  railway  track  on  a  public  highway  at  St. 
JobiMt  P*Q*  The  motion  for  judgment  on  the  verdict  was  not  made  before 
the  Superior  Court  District  of  Iberville,  but  was  drawn  up  and  placed  on  the 
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record  while  the  case  was  pending  before  the  Gonrt  of  Review  at  Montreal. 
That  court,  on  motion,  directed  a  new  trial,  bat  the  Coart  of  Qaeen*8  Bench, 
on  appeal,  held  that  from  the  evidence  in  the  record  it  appeared  that  the 
accident  occarred  throngh  the  gross  negligence  of  the  employees  of  the  appel- 
lants in  not  ringing  the  bell  and  sounding  the  whistle,  as  they  were  bonnd  to 
to  do,  when  approaching  the  crossing,  and  that  the  verdict  rendered  by  the 
jury  ought,  therefore,  to  be  maintained  and  the  motion  for  a  new  trial  rejected. 
See  2  Dorion's  Q.  B.  B.  181. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  Taschereau  and 
Oirynne,  JJ.,  dissenting,  that  the  judgment  of  the  Court  of  Queen's  Bench 
should  be  affirmed. 

Per  Taschereau  and  Gwynne,  JJ.,  dissenting. —The  Superior  Court,  sitting 
in  review  at  Montreal,  has  no  jurisdiction,  either  under  34  V.  c.  4,  s.  10,  or 
36  Y.  c.  6,  s.  13  (P.Q.)  to  determine  a  motion  for  judgment  upon  the  verdict  in 
m  case  tried  in  one  of  the  rural  judicial  districts,  and  therefore  the  Court  of 
Queen's  Bench  had  no  power  to  enter  judgment  for  the  respondents  upon  the 
verdict. 

2.  The  Court  of  Review,  on  a  motion  for  new  trial  in  the  first  instance, 

having  in  its  discretion  granted  same,  judgment  should  not  have  been  reversed 

oa  appeal. 

Grand  Trunk  Railway  Company  y.  Wilton.— 30th  April,  1883. 

15.  Intercolonial  Railway — Negligence  of  conductor — Accident 
to  passenger — Right  of  a^ion — Contributory  n^ligence. 

Plaintiff,  having  a  first-class  ticket  from  Sussex  to  Penobsquis  by  the 
Intercolonial  Railway,  intended  going  to  Penobsquis  (her  home)  by  the  mixed 
freight  and  passenger  train,  which  was  due  to  leave  Sussex  at  1.47  p.m.  The 
train  on  that  day  was  an  unusually  long  one,  and  when  the  passenger  cars 
were  brought  to  the  platform  the  engine  was  across  the  public  highway. 
When  the  train  came  in  it  was  brought  up  so  that  the  forward  part  of  the 
first-class  car  was  opposite  the  platform.  It  was  then  about  ten  minutes  after 
the  advertised  time  of  departure.  Plaintiff  was  standing  on  the  platform 
when  the  train  came  in,  but  did  not  then  get  aboard.  The  conductor  of  the 
train  (the  defendant)  got  off  the  train  and  went  to  a  hotel  for  dinner.  While 
he  was  absent  the  train  was,  without  his  knowledge,  backed  down,  so  that  only 
the  second-class  car  remained  opposite  the  platform.  The  jury  found  that  the 
first-class  car  did  not  remain  at  the  platform  long  enough  to  enable  plaintiff  to 
get  on  board.  The  defendant,  after  finishing  his  dinner,  came  over  hastily 
(being  behind  time  and  therefore  in  somewhat  of  a  hurry),  called  "  all  aboard," 
l^need  down  the  platform,  saw  no  person  attempting  to  get  on  board,  crossed 
the  train  between  two  box  cars  to  signal  the  driver  to  start  (it  being  necessary 
to»  cross  the  train  in  order  to  be  seen  by  the  driver,  owing  to  a  curve  in  the 
ftaek,)  and  alnxost  immediately  the  train  st&rted. 

The  124th  regulation  for  government  of  the  Intercolonial  Railway  pre- 
scribes that  conductors  must  not  start  the  train  while  passengers  are  getting 
on  board,  and  that  they  should  stand  at  the  f  roni  end  of  the  first  passenger 
•at  when  giving  the  signal  ttf  Ihe  driver  to  start,  which  was  not  done  in  this 
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instanoe.  PUdnliff  and  a  lady  friend,  F.,  who  was  going  by  the  same  train 
were  standing  on  the  platform,  and  when  they  heard  the  call  **  all  aboard,** 
they  went  towards  the  cars  as  qniokly  as  they  ooold.  F.  got  on  all  ri^t,  bat 
plaintiff,  who  had  a  paper  box  in  her  hands,  in  attempting  to  get  on  board, 
oaoght  the  hand-rail  of  the  oar,  when  she  slipped  owing  to  the  motion  of  the 
train  and  was  seriously  injured.  The  jury  found  that  the  call  "  all  aboard  *' 
was  a  notice  to  passengers  to  get  on  board. 

The  Supreme  Court  of  New  Brunswick  held,  that  although  the  plaintiff's 
contract  was  with  the  Crown,  the  defendant  owed  to  her  as  a  passenger  a  duty 
to  exercise  reasonable  care,  and  that  there  was  ample  cYidence  of  negliganoe 
for  the  jury. 

The  facts  will  be  found  fully  reported  in  19  New  Bruns.  K.,  8  Pugs.  A  Bar. 
840,  and  21  New  Brans.  R.  586. 

Go  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  judgment  of 
the  court  below  should  be  affirmed.    Tasohereau  and  Gwynne,  JJ.,  dissenting. 

Per  Bitohie,  C.J. — There  was  no  obligation  on  the  part  of  the  passengers 
to  go  on  board  the  train  until  it  was  ready  to  start,  or  until  invited  to  do  so  by 
the  intimation  from  the  conductor  "  all  aboard.'*  It  was  the  duty  of  the  con- 
ductor to  have  had  his  first-class  car  up  in  front  of  the  platform.  Should 
circamstances  have  prevented  this,  it  was  his  duty  to  be  careful  before  starting 
his  train  to  see  that  sufficient  time  and  opportunity  were  afforded  passengers 
to  board  the  car  in  the  inconvenient  position  in  which  it  was  placed,  and  the 
evidence  showed  the  defendant  exercised  no  care  in  this  respect. 

Per  Henry,  J. — There  was  no  satisfactory  proof  of  contributory  negligence 
on  the  part  of  the  plaintiff.  The  package  she  carried  was  a  light  one,  and  sooh 
as  is  often  carried  by  passengers  with  the  knowledge  and  sanction  of  railway 
conductors  and  managers,  and  a  tacit  license  is  therefore  given  to  passengers 
to  carry  such  with  them  in  the  cars. 

The  plaintiff  violated  one  of  the  regulations  in  attempting  to  get  on  the 
car  while  in  motion.  But  the  defendant  could  not  shelter  himself  under  those 
regulations,  for  when  he  gave  the  order  **  all  aboard  "  he  knew,  or  ought  to 
have  known,  that  the  first-class  car  was  away  from  the  platform,  and  he 
ought  to  have  advanced  the  train  and  stopped  it,  so  that  the  plaintiff  could 
have  entered  such  car.  The  conductor  was  estopped  from  complaining*  that 
the  plaintiff  did  what,  by  calling  **  all  aboard,"  he  invited  her  to  do.  After 
the  notification  **  all  aboard  "  is  given  by  a  conductor,  it  is  his  duty  to  wait  a 
reasonable  time  for  passengers  to  get  to  their  places. 

Per  Taschereau  and  Gwynne,  JJ.,  dissenting. — ^Whether  the  oniission  to 
stop  the  flrst-dass  car  at  the  platform,  or  the  not  waiting  a  reasonable  time 
after  oalling  "  all  aboard  "  were  or  were  not  breaches  of  the  defendant's  duty, 
buch  breaches  could  not  be  said  to  have  caused  the  aocident  if  the  plaintiff  had 
not  voluntarily  attempted  to  get  on  the  train  while  in  motion,  which  she  was 
not  justified  in  doing. 

Appeal  dismissed  with  costs. 

HaU  y.  MoFadden.— 1st  May,  1883. 
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16.  Negligence — DaToages — Fire  com/municated  from  premises  of 
company — 14  Geo.  III.  c.  78,  s.  86,  not  applicable  in  cases  of 
negligence. 

This  was  an  action  oommenoed  by  the  respondent  against  the  appellants 
for  negligence  on  the  part  of  the  appellants  in  canslng  the  destmotion  of  the 
respondent's  hoase  and  oatbnildings  by  fire  from  one  of  their  locomotives. 
*  The  freight  shed  of  the  company  was  first  ignited  by  sparks  from  one  of  the 
company's  engines  passing  Ghippawa  station,  and  the  fire  extended  to  respond- 
ent's premises.  The  following  qnestions,  inter  cLliat  were  submitted  to  the 
jnry,  and  the  following  answers  given : — 

Q.    Was  the  fire  occasioned  by  sparks  from  the  locomotive  ?    A.    Yes. 

Q.  If  so,  was  it  caused  by  any  want  of  care  on  the  part  of  the  company 
or  its  servants,  which,  under  the  circumstances,  ought  to  have  been  exercised  ? 
A.    Yes. 

Q.  If  so,  state  in  what  respect  you  think  greater  care  ought  to  have  been 
exercised  ?  A.  As  it  was  a  special  train  and  on  Sunday,  when  employees 
were  not  on  duty,  there  should  have  been  an  extra  hand  on  duty. 

Q.  Was  the  smoke  stack  furnished  with  as  good  apparatus  for  arresting 
sparks  as  was  consistent  with  the  efficient  working  of  the  engine?  If  you 
think  the  apparatus  was  defective,  was  it  by  reason  of  its  not  being  of  the  best 
kind,  or  because  it  was  out  of  order  ?    A.    Out  of  order. 

Verdict  for  plaintiff  9800. 

^     Dn  motion  to  set  aside  verdict,  the  Queen's  Bench  Division  unanimously 
sustained  the  verdict. 

On  appeal  to  the  Supreme  Court,  Held,  affirming  the  judgment  of  the 
court  below,  Henry,  J.,  dissenting,  1.  That  the  questions  were  proper  ques- 
tions to  put  to  the  jury,  and  that  there  was  sufficient  evidence  of  negligence  on 
the  part  of  the  appellants'  servant  to  sustain  the  finding. 

2.  If  a  railway  company  are  guilty  of  default  in  the  discharge  of  the  duty 
of  nmning  their  locomotives  in  a  proper  and  reasonable  manner,  they  are 
responsible,  for  all  damage  which  is  the  natural  consequence  of  such  default, 
whether  such  damage  is  occasioned  by  fire  escaping  from  the  engine  coming 
directly  in  contact  with  and  consuming  the  property  of  third  persons,  or  is 
caused  to  the  property  of  such  third  persons  by  fire  communicating  thereto 
from  the  property  of  the  railway  company  themselves,  which  had  been  ignited 
by  fire  escaping  from  the  engine  coming  directly  in  contact  therewith. 

3.  The  statute  14  Geo.  III.  c.  78,  s.  86,  which  is  an  extension  of  6  Anne 
c.  81,  ss.  6  Jk  7,  is  in  force  in  the  Province  of  Ontario  as  part  of  the  law  of 
England  introduced  by  the  Constitutional  Act,  31  Geo.  III.  c.  31,  but  has  no 
application  to  protect  a  party  from  legal  liability  as  a  consequence  of  negli- 
gence. 

Canada  Southern  Railway  t.  Phelps.— 23rd  June,  1884.— xiv.  132. 
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17.  Railway   Company — Sparks  from    engine — Proper  care  to 

prevent  emission  of — Use  of  wood  or  cool  for  fud — Contri- 
butory negligence, 

B.  owned  a  bftm  situated  aboat  two  hundred  feet  from  the  New  Bmos- 
wiok  Railway  Company*B  line,  and  each  bam  was  destroyed  by  fire,  caused, 
as  was  alleged,  by  sparks  from  the  defendants*  engine.  An  action  was 
brought  to  recover  damages  for  the  loss  of  said  barn  and  its  contents.  On  the 
trial,  it  appeared  that  the  fnel  ased  by  the  company  over  this  line  was  wood, 
and  evidence  was  ^iven  to  the  effect  that  coal  was  less  apt  to  throw  oat  sparks. 
It  also  appeared  that  at  the  place  where  the  fire  occurred  there  was  a  heavy 
up-grade,  necessitating  a  full  head  of  steam,  and  therefore  increasing  the  dan- 
ger to  surrounding  property.  The  jury  found  that  the  defendants  did  not  use 
reasonable  care  in  running  the  engine,  but  in  what  the  want  of  such  care  oon- 
sisted,  did  not  appear  by  their  finding. 

Held,  reversing  the  judgment  of  the  Supreme  Court  of  the  Province  of 
New  Brunswick,  that  the  company  were  under  no  obligation  to  use  coal  for 
fuel,  and  the  use  of  wood  was  not  in  itself  evidence  of  negligence ;  that  the 
finding  of  the  jury  on  the  question  of  negligence  was  not  satisfactory,  and  that 
therefore  there  should  be  a  new  trial. 

The  New  Bransviok  Railway  Co.  t.  Robinson.— 23rd  June,  1884.— xi.  688. 

18.  Expropriation — Right  of  way — Cost  of — Guarantee — By-law 

—  Ultra  vires — Injun/^tion — 44  &  4^  ^-  c.  40^  s.  2— Con- 
struction of 

Under  44  &  45  Y.  c.  40,  s.  2  (P.Q.)  passed  on  a  petition  of  the  Quebec 
Central  Railway  Company,  after  notice  given  by  them,  asking  for  an  amend- 
ment of  their  charter,  the  town  of  L6vis  passed  a  by-law  guaranteeing  to  pay 
to  the  Quebec  Central  Railway  Company  the  whole  cost  of  expropriation  for 
the  right  of  way  for  the  extension  of  the  railway  to  the  deep  water  of  the  St. 
Lawrence  River,  over  and  above  930,000.  Appellants,  being  ratepayers  of  the 
town  of  L6v'i8,  applied  for  and  obtained  an  injunction  to  stay  further  proceed- 
ings on  this  by-law,  on  the  ground  of  its  illegality.  The  proviso  in  s.  2  of  the 
Act,  under  which  the  corporation  of  the  town  of  L^vis  contended  that  the  by- 
law was  authorized,  is  as  follows :  "  Provided  that  within  thirty  days  from  the 
sanction  of  the  present  Act,  the  corporation  of  the  town  of  L6vis  furnishes  the 
said  company  with  its  valid  guarantee  and  obligation  to  pay  all  excess  over 
$30,000  of  the  cost  of  expropriation  for  the  rij^ht  of  way."  By  the  Act  of 
incorporation  of  the  town  of  L^vis,  no  power  or  authority  is  given  to  the 
corporation  to  give  such  guarantee.  The  statute  44  <ft  45  V.  c.  40  was  passed 
on  the  30th  June,  1881 ;  and  the  by-law  forming  the  guarantee  was  passed  on 
the  27th  July  following. 

Held,  reversing  the  judgment  of  the  Court  of  Queen's  Bench  (L.C.),  appeal 
side,  and  restoring  the  judgment  of  the  Superior  Court,  that  the  statute  in 
question  did  not  authorize  the  corporation  of  L^vis  to  impose  burdens  upon 
the  municipality  which  were  not  authorized  either  by  their  acts  of  incorpora- 


727 
Railwajrs  and  Railway  Companies — Continued. 

lion  or  other  special  legislative  authority,  and  therefore  the  by-law  was  invalid, 
and  the  injunction  must  be  sustained.     (Bitchie,  G.J.,  dttbitante), 

Quebec  Warehouse  Co.  t.  Levis.— 12th  Jan.  1885.— xi.  666. 

19.  Contract  for  construction  of  raUway — Agreement  by  company 
to  deliver  bonds— Assignment  of  right  to  receive  bonds. 

On  the  31st  October,  1876,  one  A.  entered  into  a  contract  with  the  Govern- 
ment of  Nova  Scotia  for  the  construction  of  a  railway  from  New  Glasgow, 
N.  8.,  to  a  point  on  the  Strait  of  Canso,  known  as  the  Eastern  Extension 
Bail  way.  On  the  20th  of  December,  in  the  same  year,  A.  assigned  all  his 
right  to  said  contract  to  the  appellants,  and  on  the  same  day  an  agreement 
was  entered  into  between  the  appellants  and  the  Canada  Improvement  Com- 
pany, whereby  the  latter  undertook  to  build  and  equip  the  said  Eastern 
Extension  Kailway.  On  22nd  December  the  respondent  agreed  with  the 
Canada  Improvement  Company  to  do  the  necessary  work  on  the  said  road, 
for  which  the  company  agreed  to  pay  per  mile  the  sum  of  94,800  in  cash,  and 
1^8,750  in  first  mortgage  bonds  of  the  respondent  company.  As  security  for 
his  performance  of  the  agreement,  the  respondent  gave  to  the  Canada  Improve- 
ment Company  a  bond,  with  two  sureties,  in  the  penal  sum  of  9100,000,  which 
bond  was  afterwards  assigned  to  the  Government  of  Nova  Scotia. 

The  respondent  proceeded  with  the  work  according  to  the  said  agreement, 
but  the  said  bonds  were  not  delivered  as  the  work  progressed,  and  the  said 
Canada  Improvement  Company  represented  that  they  could  not  be  issued  at 
that  time.  The  respondent,  therefore,  suspended  the  work  and  took  proceed- 
ings against  the  Canada  Improvement  Company  for  breach  of  the  said  con- 
tract. These  proceedings  were  settled  by  a  payment  to  the  respondent  of  a 
certain  sum  in  cash  and  notes,  and  an  agreement  was  entered  into  between 
the  appellants  of  the  first  part;  the  Canada  Improvement  Company  of  the 
second  part,  and  the  respondent  of  the  third  part,  which  agreement,  after 
reciting  the  above  facts,  provided  inter  aUa^  as  follows : — 

That  the  Canada  Improvement  Company  would  deliver  to  respondent 
980,000  of  first  mortgage  bonds  of  appellant's  company  as  soon  as  the  same 
could  bo  legally  issued,  and  use  every  diligence  to  have  them  issued,  and  they 
should,  so  far  as  the  parties  of  the  first  and  second  parts  could  make  them,  be 
a  lien  on  the  Truro  and  Pictou  Branch  Bailwav,  which  the  Government  of  the 
Dominion  were  to  hand  over  to  the  appellants,  upon  the  Eastern  Bailway 
Extension  and  upon  the  appellant  company  and  its  property  rights  and 
privileges  set  forth  in  s.  82  of  its  Act  of  Incorporation. 

That  such  bonds  or  other  conveyances,  or  lien  by  which  they  might  be 
secured,  should  be  free  from  any  clauses  restraining  a  sale  of  the  property  to 
which  such  lien  attached,  or  in  any  way  impairing  the  remedy  of  the  holders 
thereof  in  default  of  payment. 

That  the  whole  issue  of  the  first  mortgage  bonds  should  not  exceed 
91,250,000  and  should  bear  interest  at  6  per  cent.,  and  that  no  other  security 
should  take  precedence  of  the  bonds  to  be  given  to  the  respondent.    But 
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proyieion  might  be  made  for  giving  dear  tiilet  of  the  company's  bonds  in  the 
event  of  their  being  sold,  the  proceeds  to  be  secored  for  the  benefit  of  the  bond- 
holders. 

That  the  appellants  covenanted  and  guaranteed  that  the  bonds  would  be 
delivered  to  respondent  as  above  set  out,  and  that  they  would,  if  neoessaiy, 
endeavour  to  procure  such  legislation  as  would  remedy  any  defects  now 
existing  in  their  organization. 

That  the  Government  of  Nova  Scotia  would  nse  all  means  within  its  power 
to  enforce  the  delivery  of  such  bonds  and  might  refuse  government  aid  to  said 
companies,  until  satisfied  that  respondent's  right  to  receive  the  said  bonds  was 
protected  and  assured. 

That  the  contract  between  the  Canada  Improvement  Company  and  the 
respondent  should  be  cancelled,  and  the  bond  given  by  respondent  delivered  up 
to  him. 

On  or  about  the  first  day  of  February,  1879,  the  appellants  entered  into  an 
agreement  with  the  Governments  of  the  Dominion  and  of  Nova  Scotia  relin- 
quishing their  rights  to  the  "Piotou  Branch  Railway,"  mentioned  in  said 
agreement,  and  agreed  to  the  repeal  of  the  Act  providing  for  the  transfer  of 
the  same  to  the  appellants,  and  that  it  should  be  retained  by  the  Dominion 
until  the  Eastern  Extension  Railway  to  the  Strait  of  Canso  and  the  steam 
ferry  across  the  strait  should  be  completed,  and  then  transferred  to  the 
appellants  on  certain  conditions. 

This  the  respondent  claimed  to  be  a  breach  of  the  above  agreement,  and 
brought  an  action  against  the  appellants  and  the  Canada  Improvement 
Company,  the  latter,  however,  not  being  served  with  the  writ  issued  in  the 
cause. 

The  defendants  pleaded,  inter  alia,  that  as  to  940,000  of  the  said  bonds  the 
plaintiff  had  given  an  order  on  the  Canada  Improvement  Company  for  the 
delivery  of  the  same  to  the  Hon.  P.  C.  Hill,  Provincial  Secretary  of  Nova 
Scotia,  which  order  had  been  accepted  by  the  company,  and  was,  in  effect,  an 
assignment  of  that  portion  of  the  said  bonds.  The  evidence  of  the  plaintiff  on 
the  trial,  in  regard  to  such  order,  was  that  it  was  given  on  the  condition  that 
an  order  in  council  should  be  passed  by  the  Nova  Scotia  Government  protect- 
ing the  right  of  the  said  plaintiff  to  have  the  said  bonds  delivered  to  him, 
and  the  bonds  given  to  the  Canada  Improvement  Company,  as  security  for 
the  due  performance  by  the  plaintiff  of  the  work  on  the  Eastern  Extension 
Railway,  delivered  up  to  the  plaintiff ;  and  on  these  conditions  being  fulfilled 
the  plaintiff  was  to  give  to  the  Government  a  formal  assignment  of  the  said 
mortgage  bonds  to  the  extent  of  940,000,  but  that  such  conditions  were  never 
carried  out. 

The  plaintiff  recovered  in  the  action,  and  the  verdict  in  his  favour  was 
afiSirmed  by  the  Supreme  Court  of  Nova  Scotia,  whereupon  the  defendants  in 
the  action  appealed  to  the  Supreme  Court  of  Canada,  and,  on  the  argument  of 
the  last  mentioned  appeal  an  agreement  was  entered  into  between  the  parties, 
to  which  agreement  the  Government  of  Nova  Scotia  became  a  party,  empow- 
ering the  court  to  decide  the  case  on  the  merits  irrespective  of  the  pleadings 
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or  any  tdohnioal  defence  raised  thereon,  and  limiting  the  amonnt  in  qnestion 
to  the  snm  of  940,000,  the  balance  being  satisfied  by  a  judgment  recovered  by 
the  respondent  against  the  Canada  Improvement  Company,  in  the  Province 
of  Quebec. 

Held,  affirming  the  judgment  of  the  Supreme  Court  of  Nova  Scotia,  that 
the  agreement  entered  into  by  the  appellants  with  the  governments  of  the 
Dominion  and  the  Province  of  Nova  Scotia,  was  a  breach  of  the  agreement 
made  between  the  appellants,  the  Canada  Improvement  Company,  and  the 
respondent,  above  in  part  recited. 

Held,  also,  that  the  order  given  to  the  Honourable  P.  C.  Hill,  was  given 
on  certain  conditions  which  were  never  carried  out,  and  was  not  an  assignment 
of  the  bonds  therein  mentioned,  and  therefore  the  respondent  was  entitled  to 
recover  the  said  sum  of  940,000,  with  interest  from  the  date  of  the  breach  of 
the  said  agreement. 

Appeal  dismissed  with  costs. 

[An  application  was  made  in  this  case  to  the  Judicial  Committee  of  the 
Privy  Council  for  leave  to  appeal.  The  application  was  refused  with  costs. 
Their  lordships  considered  that  in  deciding  the  case  under  the  agreement 
entered  into  at  the  hearing  of  the  appeal,  the  Supreme  Court  was  not  acting  in 
its  ordinary  jurisdiction  as  a  court  of  appeal,  but  was  acting  under  the  special 
reference  made  to  it  under  this  agreement.  Further,  their  lordships  thought 
that  even  if  it  were  open  to  them  to  give  leave  to  appeal,  the  questions  raised 
were  not  of  sufficient  public  interest  to  induce  them  to  depart  from  the  ordin- 
ary rule  that  persons  who  have  gone  to  the  Supreme  Court  of  Canada,  and 
have  there  failed,  shall  not  proceed  any  further  to  her  Majesty  in  Council. — 
3rd  April,  1886.     Gregory  v.  Attorney- General  of  N.  S.  11  A  pp.  Cases,  229.] 

The  Halifax  ft  Cape  Breton  Coal  ft  Ry.  Co.  t.  Gregory .—16th  February,  1885. 

20.  Arbitration  under  44  V.  c.  43,  (Q.). 

See  ARBITBATION  AND  AWARD,  8. 

21.  Negligence — Post  with  notice  to  engine  drivers  to  stop  before 

approaching  bridge — *'Res  ipsa  loquitur  " — Damages — New 
trial — Non-suit 

An  action  by  plaintiff  to  recover  damages  for  personal  injuries  sustained 
by  being  thrown  out  of  his  waggon,  on  a  highway,  in  the  city  of  Winnipeg, 
called  Bridge  street,  at  that  part  where  it  approaches  the  Louise  Bridge,  owing 
to  his  horses  becoming  frightened^  at  an  engine  and  train  which  had  advanced 
to  the  bridge,  and  immediately  alongside  the  public  highway  approach  to  the 
bridge.  After  taking  fright,  the  horses  became  unmanageable  and  ran  away, 
throwing  the  respondent  out,  and  on  to  a  pile  of  stones  on  the  highway. 

The  declaration  alleged  that  there  was  a  post  some  distance  from  the 
bridge  and  down  the  railway  track,  having  the  sign  "  stop  "  painted  on  it,  and 
that  it  was  the  duty  of  the  defendants  to  stop  the  engine  at  this  sign,  unless 
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the  bridge  oaretaker  signalled  that  the  line  was  clear.    That  on  the  ocoaaion 
oomplained  of,  the  engine  oame  down  to  the  bridge  before  stopping. 

The  declaration  then  charged  the  defendants  with  neglecting  and  refusing 
to  stop  at  the  said  sign,  and  with  neglecting  and  refnsing  to  obey  the  flag  sig- 
nals of  the  bridge  oaretaker :  and  that  the  defendants  *'  so  negligently, 
nnskilfully  and  improperly  managed  the  said  engine  and  train  that  they 
allowed  the  same  to  proceed  towards  and  np  to  the  said  bridge,  and  imme- 
diately alongside  the  aforesaid  pnblic  highway  approach  thereto,  and  oansecl 
and  permitted  steam  to  escape  from  the  said  engine  with  a  lond  noise, 
whereby,  and  by  reason  of  the  said  negligent,  nnskilf al  and  improper  condnct 
of  the  said  servants  of  the  defendants,  and  by  reason  of  the  close  approach  of 
the  said  engine  and  train,  and  by  reason  of  the  escape  of  the  said  steam  ; "  the 
horses,  etc.,  became  frightened,  while  turning  out  of  the  said  bridge  into  the 
highway,  and  while  upon  the  highway  approach  to  the  bridge  the  horses  ran 
away,  and  the  plaintiff  was  unable  to  control  or  manage  them,  and  he  was 
thrown  from  the  waggon,  etc.,  etc. 

A  demurrer  was  filed  to  this  declaration  on  the  ground  that  it  contained 
an  allegation  of  duty  which  was  a  conclusion  of  law,  and  the  declaration  did 
not  show  a  violation  on  the  part  of  the  defendants  of  any  common  law  duty, 
or  statutory  obligation. 

The  cause  was  tried  before  Wallbridge,  C.  J.,  Manitoba. 

After  the  plaintiffs  case  was  closed,  a  motion  for  non-suit  was  made. 

His  Lordship  declined  to  non-suit,  but  gave  leave  to  defendants  to  move 
on  the  whole  case. 

Witnesses  were  then  called  for  the  defence,  and  the  jury  gave  a  verdict 
for  plaintiff  for  9750. 

In  Easter  term,  1888,  a  rule  nisi  was  taken  out,  to  set  aside  the  verdict 
and  enter  a  non-suit,  or  for  a  new  trial. 

The  demurrer  was  overruled,  on  the  ground  that  the  allegations  pointed 
to  in  the  demurrer  did  not  stand  alone,  but  other  and  sufficient  causes  were 
shown  to  impose  upon  the  defendants  that  care  and  regard  for  the  safety  of 
the  public  from  injury  by  their  acts,  the  absence  of  which  care  and  regard* 
constituted  with  the  wrongful  acts  charged,  the  cause  of  action  of  which  the 
plaintiff  complained. 

The  rule  nisi  was  discharged,  so  far  as  it  asked  for  a  non-suit,  but  was 
made  absolute  for  a  new  trial. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  plaintiff  was 
entitled  to  recover,  but  not  having  appealed  from  the  rule  ordering  a  new  trial, 
that  rule  should  be  affirmed  and  the  appeal  dismissed  with  costs. 

Per  Ritchie,  C.J. —The  evidence  showed  that  there  was  a  man  employed  to 
watch  the  bridge,  whose  duty  it  was  to  signal  trains  crossing,  and  that  he  was 
there  and  discharged  his  duty.  It  was  also  shewn  that  the  company  had  posts 
erected  on  the  line  approaching  the  bridge,  put  there  for  the  purpose  of  indi- 
cating that  the  engines  should  stop  there  before  approaching  the  bridge,  to  give 
the  signal  to  enable  them  to  cross  the  bridge  in  safety ;  but,  instead  of  stopping 
there,  on  the  occasion  in  question,  the  train  went  on  and  approached  within  a 
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very  few  yards  of  the  bridge  and  stopped,  when  those  persons  who  were  cross- 
ing the  bridge  were  compelled  to  come  immediately  alongside,  and  within  a  few 
feet  of  the  engine.  The  engine  being  there  and  blowing  off  steam,  the  horses  of 
the  plaintiff  became  frightened  and  ran  away,  causing  the  damages  claimed. 
The  accident  was  occasioned  solely  through  negligence  on  the  part  of  the 
defendants.  If  the  engine  had  stopped  at  the  indicated  stopping  place,  the 
evidence  showed  that  the  accident  would  not  have  happened.  Bunning  it 
down  as  close  as  possible  to  where  the  carriages  had  to  cross  the  bridge  was  a 
piece  of  recklessness.  There  was  no  contribatory  negligence  on  the  part  of  the 
plaintiff ;  no  neglect  or  want  of  care  on  his  part,  as  he  had  a  right  to  cross  the 
bridge  at  the  time,  and  under  the  circumstances  could  not  be  anywhere  else 
than  where  he  was. 

Per  Strong.  J. — The  case  appears  one  in  which  the  maxim  *'  res  ipsa 
loquitur  "  applies.  The  defendants  by  putting  the  post  with  a  printed  sign 
board  on  it.  with  a  direction  to  engine  drivers  not  to  pass  it,  as  indicating 
the  point  beyond  which  it  was  not  safe  to  proceed  until  it  was  ascertained 
mat  the  bridge  was  clear,  by  their  own  act  had  shown  that  the  omission  to 
obey  this  direction  would  be  negligence. 

Per  Henry,  J. — The  mere  fact  that  the  post  ^as  established  by  arrange- 
ment between  the  city  and  railway  aathorities  for  engines  to  stop  at,  made 
the  company  liable  for  breaking  the  rule,  there  being  no  contributory  negli> 
gence  on  the  part  of  the  plaintiff. 

Appeal  dismissed  with  costs. 

Canadian  Pacific  Railway  Co.  v.  Lawson.— 12th  May,  1885. 

22.  Use  of  streets  of  city  of  Quebec  by  North  Shore  Railway  Com- 

pany— Non-liability  of  corporation  for  damages  caused  by. 

See  CORPORATIONS,  21. 

23.  Street  railway — Accident — Action  of  damages  for — Imjyroper 

constricction  of  track — Finding  of  court  of  first  instance  on 
tJie  eviden.ce  affirmed. 

The  plaintiff,  a  driver  employed  by  the  Montreal  Brewing  Company,  while 
crossing  the  track  of  the  defendants  on  Place  d*  Armes,  opposite  the  church  of 
Notre  D&me,  was  thrown  out  of  the  waggon  which  he  was  driving  by  the  break- 
ing of  the  rear  axle,  breaking  his  leg  and  sastaining  other  severe  injuries.  He 
brought  an  action  of  damages  alleging  that  the  accident  had  occurred  by  the 
fault  of  the  defendants,  owing  to  the  improper  construction  and  bad  order  of 
the  track. 

The  Superior  Court  for  Lower  Canada  (Torrance,  J.,)  found  that  the  track 
was  in  bad  order,  the  switch  being  three  inches  alxDve  the  level  of  the  road,, 
contrary  to  law,  and  that  this  caused  the  accident  without  any  fault  on  the 
part  of  the  plaintiff,  whose  damages  he  assessed  at  $2,500.  The  Court  of 
Queen's  Bench  for  Lower  Canada  (appeal  side)  reversed  this  judgment,  being 
of  opinion  that  the  rails,  as  well  as  the  part  of  the  roadway  the  defendants 
were  bound  to  maintain,  were  lawful  and  sufficient ;  that  the  defendants  were 
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not  in  i»nlt»  and  that  (he  plaintiff  had  not  exercised  the  neoessary  caution  and 
prudence  to  which  he  was  hound,  and  might,  hy  the  exercise  of  reasonable 
caution  and  prudence,  have  avoided  the  .accident. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  questions  to  be 
decided  were  purely  matters  of  fact,  and  the  judgment  of  the  court  of  first 
instance  should  not  have  been  disturbed.  Strong,  J.,  dissenting,  on  the  ground 
that  the  judgment  of  the  Court  of  Queen's  Bench  on  the  facts  was  correct. 

Appeal  allowed  with  costs. 

Parker  t.  Montreal  City  Paneager  Railway  Company.— 22rd  June,  1885. 

[In  this  case  the  Judicial  Committee  of  the  Privy  Council  refused  leave 
to  appeal] . 

24.  Negligence — Death  of  wife  by — Damages  to  husband  as  admin- 

istratoT — Benefit  of  children — Loss  of  household  services — 
Care  and  training  of  children. 

Held,  affirming  the  judgment  of  the  Court  of  Appeal  for  Ontario  (11  Ont. 
App.  R.  1),  that  although  on  the  death  of  a  wife,  caused  by  negligence  of  a 
railway  company,  the  husband  cannot  recover  damages  of  a  sentimental 
character,  yet  the  loss  of  household  services,  accustomed  to  be  performed  by 
the  wife,  which  would  have  to  be  replaced  by  hired  services,  may  be  a  sub- 
stantial loss  for  which  damages  may  be  recovered,  and  so  also  may  be  the  loss 
to  the  children  of  the  care  and  moral  training  of  their  mother. 

[In  this  case  the  Judicial  Committee  of  the  Privy  Council  refused  leave 
to  appeal ;  $ee  Canadian  Gaxette^  vol.  6,  p.  583.] 

St.  Lavrenoe  ft  Ottawa  Ry.  Co.  y.  Lett.~xi.  422. 

25.  Railway  Company — Carriage  hy  railway — Special  contract — 

Negligence — Liability  for — Power  of  Company  to  protect 
itself  from, — Live  stock  at  owners  risk — Railway  Act,  1868, 
31  F.  c.  68,  8.  20,  S'S.  4—34  V.  c.  43,  s.  5—  4Z  F.  c.  9, 

A  dealer  in  horses  hired  a  car  from  the  Grand  Trunk  Railway  Company 
for  the  purpose  oi  transporting  his  stock  over  their  road,  and  signed  a  ship- 
ping note  by  which  he  agreed  to  be  bound  by  the  following,  among  other 
conditions : — 

**  The  owner  of  animals  undertakes  all  risks  of  loss,  injury,  damage  and 
other  contingencies,  in  loading,  etc. 

"  8.  When  free  passes  are  given  to  persons  in  charge  of  animals,  it  is  only 
on  the  express  condition  that  the  railway  company  are  not  responsible  for  any 
negligence,  default,  or  misconduct  of  any  kind,  on  the  part  of  the  company  or 
their  servants,  or  of  any  other  person  or  persons  whomsoever,  causing  or  tend- 
ing to  cause  the  death,  injury  or  detention  of  any  person  or  persons  travelling 
upon  any  such  free  passes,  •  •  •  ^^  person  using  any 

such  pass  takes  all  risks  of  every  kind,  no  matter  how  caused." 

The  horses  were  carried  over  the  Grand  Trunk  Railway  in  charge  of  a 
person  employed  by  the  owner,  such  person  having  a  free  pass  for  the  trip. 
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Throagh  the  negligence  of  the  company's  servants  a  collision  oooorred  by 
which  the  said  horses  were  injared. 

On  appeal  from  the  Court  of  Appeal  for  Ontario,  10  Ont  App.  B.  168, 
affirming  the  jndgment  of  the  Divisional  Court,  2  Ont.  B  197,  in  favour  of  the 
defendants,  Htid,  per  Bitohie,  C.J.,  and  Foamier  and  Henry,  J  J.,  that  nnder 
the  General  Bailway  Act,  1868,  81  Y.  c.  68,  s.  20,  s-s.  4,  as  amended  by  84  V. 
c.  48,  s.  5,  re-enacted  by  Consol.  By.  Act,  1879,  42  Y.  c.  9,  s.  25,  s-ss.  2,  3,  4, 
which  prohibits  railway  companies  from  protecting  themselves  against  liability 
for  negligence  by  notice,  condition  or  declaration,  and  which  applies  to  the 
Grand  Trunk  Bailway  Company,  the  company  could  not  avail  themselves  of 
the  above  stipulation  that  they  should  not  be  responsible  for  the  negligence  of 
themselves  or  their  servants. 

Per  Strong  and  Tasohereau,  JJ. — That  the  words  '*  notice,  condition  or 

declaration,"  in  the  said  statute  contemplate  a  public  or  general  notice,  and 

do  not  prevent  a  company  from  entering  into  a  special  contract  to  protect 

itself  from  liability. 

Grand  Trunk  Ry.  Co.  t.  Yogel.      )         *   ato 
Grand  Trunk  Ry.  Co.  y.  Morton.  |  ""'  ®^^- 

26.  Accident — Darruigea — Negligence — Wha/rfinsuffixnently  lighted 
— No  gate  or  chain — Ferry. 

The  respondent,  plaintiff,  alleged  in  her  declaration  that,  on  or  about  the 
29th  October,  1883,  her  husband,  Louis  H^sique  Foumier,  upon  whose  labour 
she  and  her  eleven  children  were  dependent  for  their  support,  was  drowned  at 
the  Grand  Trunk  wharf,  in  the  city  of  Quebec;  that  the  appellant  company 
was  the  cause  of  his  death  by  its  gross  negligence  and  culpable  and  malicious 
imprudence  and  want  of  forethought  (*'par  sa  negligence  groesi^re,  son 
imprudence  et  impr^voyance  coupableet  malioieuse;  '*)  that  the  company  was 
bound  by  law  to  keep  its  wharves,  pontoons,  etc.,  in  good  order;  to  put  rail- 
ings, guards  and  gates,  and  lights  sufficient  to  ensure  the  safety  of  its  passen- 
gers, and  to  light  in  a  proper  manner  its  wharves  and  pontoons,  whenever 
necessary,  all  which  it  had  failed  to  do  for  four  or  five  months  previous  to  the 
29th  October,  1888 ;  that  on  that  day  the  weather  was  rainy  and  very  dark ; 
that  the  husband  of  the  plaintiff  having  purchased  a  ticket  to  cross  on  the 
appellant's  ferry  boat,  went  down  to  its  wharf  to  take  the  steamer  which  was 
advertised  to  leave  at  6.15  p.m. ;  that  by  reason  of  the  imprudence  and  mali- 
cious and  culpable  negligence  of  the  company,  its  wharf  and  pontoon  were 
insufficiently  lighted,  and  were  in  a  dangerous  and  slippery  condition,  and  not 
provided  with  doors,  guards  or  gates,  and  that  the  ferry  boat  was  not  at  the 
wharf,  notwithstanding  that  the  hour  of  its  arrival  had  passed ;  that  her  hus- 
band, while  proceeding  to  take  the  ferry,  which  he  believed  to  be  at  the  wharf, 
without  negligence  and  imprudence  on  his  part,  and  notwithstanding  that  he 
took  all  possible  precautions,  but  by  reason  of  the  want  of  light,  and  the 
absence  of  guards  or  gates,  fell  over  the  wharf  and  was  drowned ;  and  she 
prayed  for  a  condemnation  for  $5,000. 

A  perusal  of  the  declaration  establishes  that  the  plaintiff  relied  upon 
charges  of  general  negligence  on  the  part  of  the  company,  and  upon  speciflo 
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omissionB:   Ul  Insoffioienoy  of  light.    2Dd.  Want  of  gates,  guards  or  raiL 
ings.    Srd.  The  late  arrival  of  the  ferry  boat. 

To  this  action  the  appellants  pleaded  the  general  issoe,  thns  negativing 
the  allegations  of  oare  and  pradenoe  on  the  part  of  the  plaintiff's  husband, 
and  of  negligence,  general  or  special,  on  its  own  part. 

The  company's  premises  consist  of  a  large  wharf,  upon  which  the  offices, 
etc.,  are  built,  and  a  double  pontoon,  necessary  by  reason  of  the  great  rise  and 
fall  of  the  tide,  to  the  outer  one  of  which  the  ferry  boat  moors.  The  pontoons 
are  reached  by  a  slip  in  the  wharf.  Upon  the  outer  pontoon  is  built  a  large 
freight  shed,  through  which  a  passage  about  twelve  feet  wide  by  thirty  feet 
long  leads  to  the  river,  and  by  means  of  which  the  ferry  boat  is  reached. 

The  deceased  H6sique  Foumier.  on  his  way  home,  at  about  6  o'clock  in 
the  evening,  came  to  the  Grand  Trunk  ferry ;  he  crossed  diagonally  the  first 
pontoon  and  had  to  enter  the  narrow  corridor  or  passage-way  on  the  covered 
pontoon,  at  the  end  of  which  passage  he  eipeoted  to  find  the  steamboat  ferry 
already  moored  and  prepared  to  receive  passengers  on  board.  The  end  of  this 
passage  is  closed  by  a  door  or  gate  sliding  on  rollers,  which  is  usually  kept 
shut  for  the  safety  of  freight,  and  for  preventing  rain  or  snow  from  coming  in. 
This  door  was  not  then  closed.  The  deceased  walked  through  this  passage- 
way to  get  on  board  the  ferry  boat  (which  was  late  that  evening),  and  the  night 
being  dark  and  foggy,  and  the  passage  lighted  with  only  one  lamp,  he  walked 
or  slipped  into  the  water  and  was  drowned. 

After  a  lengthy  trial,  in  which  the  main  point  urged  by  the  plaintiff  was 
the  pretended  insufficiency  of  the  lights,  the  judge  who  heard  the  case  found 
that  the  death  of  the  plaintiff's  husband  was  solely  due  to  his 'own  gross 
negligence,  want  of  3are  and  prudence,  and  that  the  aoctdent  could  not  have 
happened  had  he  exercised  ordinary  oare  and  prudence,  and  dismissed  the 
action. 

This  judgment  was  reversed  on  appeal  to  the  Court  of  Queen's  Bench  for 
the  Province  of  Quebec  (Mr.  Justice  Gross  dissenting),  the  court  holding  that 
the  accident  had  been  occasioned  by  the  negligence  and  want  of  due  care  of  khe 
company,  and  not  to  any  fault  or  negligence  on  the  part  of  Foumier,  and 
adjudged  91,000  to  the  plaintiff. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  affirming  the  judgment 
of  the  Court  of  Queen's  Bench,  that  the  evidence  showed  culpable  negligence 
on  the  part  of  the  railway  company  in  not  having  sufficient  lights,  and  in  not 
having  a  gate  or  chain  to  guard  against  accidents.  The  damages  would  not  be 
increased,  but  interest  should  be  allowed  on  the  amount  awarded  by  the 
Queen's  Bench  from  the  time  of  the  demand. 

Appeal  dismissed  with  costs. 

Grand  Trunk  Ry.  Co.  t.  Bonlanger.— 17th  March,  1886. 

27.  Agreement  hy  municipal  corporation  to  take  stock  in  railway 
and  to  pay  for  same  in  debentures — Breach  of  agreement — 
Right  of  railway  company  to  sue  for  special  damages. 

5e«  DAM  AGES,  40. 
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S8w  Costs  of  arbitration  under  Consolidated  Railway  Act,  1879. 

See  COSTS,  8. 

29.  Farm  crossing — Liability  of  Railway  Company  to  provide — 
Agreement  vnth  agent  of  company — 14  &  15  F.  c.  51,  a.  13 
— Substitution  of"  at "  for  *•  and  "  in  Consolidated  Statutes 
of  Canada,  c,  66,  s.  IS. 

The  G.  S.  B.  Co.  having  taken  for  the  purposes  of  their  railway  the  lands 
of  C,  made  a  verbal  agreement  with  C,  throogh  their  agent  T.,  for  the  pur- 
chase of  snoh  lands,  for  which  they  agreed  to  pay  9062,  and  they  also  agreed 
to  make  five  farm  crossings  across  the  railway  on  C.*s  farm,  three  level  cross- 
ings and  two  ander  crossings ;  that  one  of  sach  under  crossings  shoold  be  of 
sufficient  height  and  width  to  admit  of  the  passage  through  it,  from  one  part 
of  the  farm  to  the  other,  of  loads  of  grain  and  hay,  reaping  and  mowing 
machines;  and  that  such  crossings  should  be  kept  and  maintained  by  the 
company  for  all  time  for  the  use  of  C,  his  heirs  and  assigns.  C.  wished  the 
agreement  to  be  reduced  to  writing,  and  particularly  requested  the  agent  to 
reduce  to  writing  and  sign  that  part  of  it  relative  to  the  farm  crossings,  but  he 
was  assured  that  the  law  would  compel  the  company  to  build  and  maintain 
such  crossings  without  an  agreement  in  writing.  C.  having  received  advice  to 
the  same  effect  from  a  lawyer  whom  he  consulted  in  the  matter,  the  land  was 
sold  to  the  company  without  a  written  agreement  and  the  purchase  money 
paid.  The  farm  crossings  agreed  upon  were  furnished  and  maintained  for  a 
number  of  years  until  the  company  determined  to  fill  up  the  portion  of  their 
road  on  which  were  the  under  crossings  used  by  C. ,  who  thereupon  brought  a 
suit  against  the  company  for  damages  for  the  injury  sustained  by  such  pro- 
oeeding  and  for  an  injunction. 

Held,  reversing  the  judgment  of  the  court  below,  Bitchie,  C.  J.,  dissenting, 
that  the  evidence  showed  that  the  plaintiff  relied  upon  the  law  to  secure  for 
him  the  crossings  to  which  he  considered  himself  entitled,  and  not  upon  any 
contract  with  the  company,  and  he  could  not,  therefore,  compel  the  company 
to  provide  an  under  crossing  through  the  solid  embankment  formed  by  the 
filling  up  of  the  road,  the  cost  of  which  would  be  altogether  disproportionate 
to  his  own  estimate  of  its  value  and  of  the  value  of  the  farm. 

Held,  also,  that  the  company  were  bound  to  provide  such  farm  crossings 
as  might  be  necessary  for  the  beneficial  enjoyment  by  C.  of  his  farm,  the 
nature,  location,  and  number  of  said  crossings  to  be  determined  on  a  reference 
to  the  master  of  the  court  below. 

The  substitution  of  the  word  **  at,**  in  s.  18  of  o.  66  of  the  Consolidated 
Statutes  of  Canada,  for  the  word  **  and  **  in  s.  18  of  o.  51  of  14  A  16  Y.  is  the 
mere  correction  of  an  error  and  was  made  to  render  more  apparent  the  mean- 
ing of  the  latter  section,  the  construction  of  which  it  does  not  alter  nor  affect. 
Broira  V.  The  Toronto  and  NipUnng  Ry.  Co.    (26  U.  C.  C.  P.  206)  overruled. 

Canada  SoatlieFii  Ry.  Co.  t.  Clonie.— ziii.  189* 
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30.  Farm  croaaing — Under  crosm/ng — Agreem/entfor  ccMepasa — 

Trestle  bridge,  right  to  avhstitute  embanhnient  for. 

This  oaM  differs  from  that  of  Glome  ▼.  The  Canada  SmUhem  Ry.  Co.  (see 
Bailwaye  and  Railway  Companiee  39,)  in  this  that  an  agreement  was  reduced 
to  writing  to  the  effect  that  8.,  through  whom  the  plaintiff  claimed,  should 
**  have  liberty  to  remove  for  his  own  use  all  buildings  on  the  said  right  of  way, 
and  that  in  the  event  of  there  being  constructed  on  the  same  lot  a  trestie 
bridge  of  suifieient  height  to  allow  of  the  passage  of  cattle,  the  company  will 
so  construct  their  fence  to  each  side  thereof  as  not  to  impede  the  passage 
thereunder.  ** 

Held,  reversing  the  judgment  of  the  Court  of  Appeal  for  Ontario  (11  Ont. 
App.  B.  806),  Bitchie.  C.J.,  dissenting,  that  the  agreement  provided  for  a 
passage  for  cattle  only,  and  that  conditional  upon  there  being  a  trestle  bridge 
of  sufficient  height  to  permit  of  such  a  passage,  and  did  not  make  the  right  of 
the  company  to  discontinue  the  trestle  bridge  and  erect  an  embankment  sub« 
ject  to  the  construction  of  a  cattle  pass  in  the  embankment  or  a  re- valuation 
of  the  land.  The  plaintiff's  statement  of  claim  should  be  dismissed  with  costs, 
but  such  dismissal  would  noc  operate  against  any  claim  which  he  might  have 
under  the  law  for  such  farm  crossings  as  might  be  neoessary  for  the  reasonable 
enjoyment  of  the  severed  lands. 

Appeal  allowed  with  costs. 

C«nada  Southern  Ry.  Co.  y.  EfvIii.— 9th  April.  1886— ziii.  162. 

• 

31.  Agreement  with  municipality  for  constraction  of  subway — 

Order  in  Council  under  46  V.  c.  24  (D.) — Work  done  by 
municipality  as  agent  of  companies  or  as  principal — Injury 
to  property  by  construction  of  subway — C!orporation  a 
wrongdoer. 

See  MUNICIPAL  COKPORATION,  6. 

82.  Bonus  to — Action  against  municipality  for — Illegal  by-law 
granting  bonus. 

See  MUNICIPAL  OOBPORATION,  7. 

33.  Co7i8.  Railway  Act  1879,  42  F.  c.  9 — Application  of,  to  special 
Act — Canadian  Pacific  Railway  Incorporation  Act,  44  V, 
c,  1 — Powers  of  company  under — Right  to  build  line 
beyond  termimus. 

Held,  Henry,  J. ,  dissenting,  that  the  Canadian  Pacific  Railway  Company 
have  power,  under  their  charter,  to  extend  their  line  from  Port  Moody,  in 
British  Columbia,  to  English  Bay. 

Canmdiaii  Paoiflo  Ry.  Co.  y.  Mnjor.— xiii.  S88. 
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34.  Certificate  of  engineer — ^Failure  to  procure  in  reasonable  time. 

Se$  CONTRACT.  28. 

36.  Damages — Misdirection  as  to  solatium — New  trial— Art.  1056, 
C.  C. 

See  DAMAGES,  45. 

36.  Sale  of  railway  shares  en  bloc — Arts.  596,  599,  C.  C. 

See  EXECUTION,  8. 

37.  Navigable  river — Access  to  by  riparian  owner — Obstruction 

by  railway  company — Damages — Action  at  law — 43-44  V. 
(P.Q.),  c,  43,  ^  7,  s-ss.  3  &  5. 

See  RIPARIAN  PROPRIETORS,  3. 

38.  Municipal  debentures — Compliance  by  railway  company  with 

conditions  precedent  to  their  issue — Debentures  to  be  free 
on  their  face  from  future  conditions  —  Municipal  Code, 
(RQ.),  Art  982. 

See  CORPORATIONS.  88. 

39.  Contract  for  hire — Agreement  to  pv/rchcbse  railway — BMing 

stock — Appeal — Arbitration  and  award. — R.  S.  0.  c.  60^ 
8. 189. 

B.,  the  oontraotor  for  building  the  E.  A  H.  Railway,  and,  practically,  the 
owner  thereof,  negotiated  with  the  solicitor  of  the*C.  S.  R.  for  the  sale  to  the 
latter  of  the  E.  &  H.  Railway  when  bnilt.  While  the  negotiations  were  pend- 
ing B.  went  to  California,  and  the  agents  who  looked  after  the  affairs  of  tha 
E.  &  H.  Railway  in  his  absence  applied  to  the  manager  of  the  C.  S.  R.  for  some- 
rolling,  stock  to  assist  in  its  construction.  The  manager  of  the  C.  S.  R.  waa 
willing  to  supply  the  rolling  stock  on  execution  of  the  agreement  for  sale  of  the 
road  which  was  communicated  to  B.,  who  wrote  a  letter  to  the  manager  in 
which  the  following  passage  occurred :  **  If  from  any  cause  our  plan  of  handing 
over  the  road  to  your  company  should  necessarily  fail,  you  may  equally  depend 
on  being  paid  full  rates  for  the  use  of  engine  and  cars  and  any  other  assistance 
or  advantage  you  may  have  given  Mr.  Farquier  (the  agent)." 

The  negotiations  for  the  purchase  of  B.'s  railway  by  the  C.  S.  R.  having 
fallen  through,  an  action  was  brought  by  the  latter  company  against  B.  and 
the  E.  d^  H.  Railway  for  the  hire  of  the  rolling  stock  which  was  resisted  by  B. 
on  two  grounds,  one  that  the  rolling  stock  was  supplied  in  pursuance  of  the 
negotiations  for  the  sale  of  his  road  to  the  plaintiffs,  which  had  fallen  through 
by  no  fault  of  B.  and  the  other,  that  if  the  plaintiffs  had  any  right  of  action  it 
was  only  against  the  E.  &  H.  Railway  and  not  against  him. 

By  consent  of  the  parties  the  matter  was  referred  to  the  arbitration  of  a 
County  Court  Judge,  with  a  provision  in  the  submission  that  the  proceedings 

GAS.  DIG.— 47 
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should  be  the  Bame  at  on  a  referenoe  by  order  of  the  ooort.  and  that  there 
should  be  a  right  of  appeal  from  the  award  as  under  B.  S.  O.  o.  60,  s.  189. 

The  arbitrator  gave  an  award  in  favour  of  the  plaintiffs;  the  Queen's 
Bench  Divisional  Court  l^eld  that  there  was  no  appeal  from  the  award  on  the 
merits,  and  as  it  was  regular  on  its  face  refused  to  disturb  it ;  the  Court  of 
Appeal  held  that  there  was  an  appeal  on  the  merits  but  upheld  the  award. 
The  defendjints  then  appealed  to  the  Supreme  Court  of  Canada. 

Held,  ai&rming  the  judgment  of  the  Court  of  Appeal  that  the  arbitrator 
was  justified  in  awarding  the  amount  he  did  to  the  plaintiffs,  and  that  B.  as 
well  as  the  company  was  liable  therefor. 

Biokford  y.  Canada  SontheFii  By.  Co.—Hth  June,  1888.— ziv.  743. 

40.  Sparks  frwn  engine — Lapse  of  time  bef&re  discovery  of  fire — 
Presumption  as  to  cause  of  fire — Defective  engine — Negli- 
gence — Exam,ination  for  discovery — Officers  of  Corporation 
—R  S.  0.  (1877)  c.  50,  s,  136. 

A  train  of  the  Canada  Atlantic  Bail  way  Company  passed  the  plaintiff's 
farm  about  10.30  a.m.,  and  another  train  passed  about  noon.  Somo  time  after 
the  second  train  passed  it  was  discovered  that  the  timber  and  wood  on  plain- 
tiff's land  was  on  fire,  which  fire  spread  rapidly  after  being  discovered  and 
destroyed  a  quantity  of  the  standing  timber  on  said  land.  In  an  action  against 
the  company  it  was  shown  that  the  engine  which  passed  at  10.30  was  in  a 
defective  state,  and  likely  to  throw  dangerous  sparks,  while  the  other  engine 
was  in  good  repair  and  provided  with  all  necessary  appliances  for  protection 
against  fire.  The  jury  found,  on  questions  submitted,  that  the  fire  came  from 
the  engine  first  passing,  that  it  arose  through  negligence  on  the  part  of  the 
company,  and  that  such  negligence  consisted  in  running  the  engine  when  she 
was  a  bad  fire  thrower  and  dangerous. 

Held,  affirming  the  judgment  of  the  Court  of  Appeal,  that  there  being 
sufficient  evidence  to  justify  the  jury  in  finding  that  the  engine  which  passed 
first  was  out  of  order,  and  it  being  admitted  that  the  second  engine  was  in 
good  repair,  the  fair  inference,  in  the  absence  of  any  evidence  that  the  fire 
came  from  the  latter,  was  that  it  came  from  the  engine  out  of  order,  and  the 
verdict  should  not  be  disturbed. 

Held  also,  Henry,  J.,  dissenting,  that  the  locomotive  superintendent  and 
locomotive  foreman  of  a  railway  company  are  "  officers  of  the  corporation  '* 
who  may  be  examined  as  provided  in  B.  8.  O.  (1877)  c.  50,  s.  136,  and  the  evi- 
dence of  such  officers  as  to  the  conditions  of  the  respective  engines  and  the 
difference  as  to  danger  from  fire  between  a  wood-burning  and  a  coal-burning 
engine,  taken  under  said  section,  was  properly  admitted  on  the  trial  of  this 
cause;  and  certain  books  of  the  company  containing  statements  of  repairs 
required,  on  these  engines  among  others,  were  also  properly  admitted  in 
evidence  without  calling  the  persons  by  whom  the  entries  were  made. 

Canada  Atlantio  By.  Co.  y.  Moxley.— zv.  145. 
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41.  Street  railway — By-law  and  agreement  as  to  construction  and 

assumption  of  ownership,  by  corporation  upon  giving  notice 
— ^Arbitration — Appointment  of  arbitrator  by  court 

iS'««  CORPORATIONS,  39. 

42.  Railway — Aid  to — By-law  granting  bonus — Conditions  of 

prior  agreement — Performance  of  conditions — Specific  per^ 
formance — Damages. 

By  an  agreement  between  the  E.  &  H.  Railway  Co.  and  the  town  of  C.  the 
latter  agreed  to  pass  a  by-law  granting  a  bonns  to  the  company  to  aid  in  the 
constmction  of  a  railway,  subject  to  the  performance  of  certain  specified  con- 
ditions. The  by-law  subsequently  approved  by  the  ratepayers,  and  passed  by 
the  council  of  the  town,  did  not  contain  all  the  conditions  of  the  agreement. 
In  an  action  ai^ainst  the  town  to  compel  the  delivery  of  debentures  for  the 
amount  of  the  bonus  the  defendants  pleaded  non- performance  of  the  conditions 
of  the  agreement  as  justifying  the  withholding  of  the  debentures  and  by  way 
of  counter-claim,  prayed  specific  performance  of  such  conditions  by  the 
plaintiffs. 

Held,  1.  Per  Ritchie,  C.J.,  Strong,  Foumier  and  Henry,  JJ. — Taschereau 
and  Gwynne,  JJ.,  contra — that  the  title  to  the  debentures  did  not  depend  upon 
prior  performance  of  conditions  in  the  agreement  not  included  in  the  by-law, 
but  upon  performance  of  those  in  the  by-law  alone,  and  the  latter  having  been 
complied  with,  the  debentures  should  issue. 

2.  Per  Foumier,  J.,  that  the  debentures  should,  nevertheless,  be  withheld 
until  the  damages  for  non-performance  of  the  conditions  in  the  agreement 
were  paid  or  secured. 

3.  Per  Ritchie,  C.J.,  Strong  and  Henry,  J  J. — Fournier,  J.,  coiUra — that 
specific  performance  was  not  an  appropriate  remedy  in  such  a  case  and  the 
defendants  could  only  claim  damages  for  non-performance. 

4.  Per  Ritchie,  C.  J.,  Strong  and  Foumier,  J  J.,  that  the  claim  of  defend- 
ants for  damages  could  be  disposed  of  in  this  action  under  the  counterclaim 
and  there  should  be  a  reference  to  assess  the  same. 

5.  Per  Henry,  J.,  that  the  evidence  did  not  justify  a  reference  and  the 
counterclaim  should  be  dismissed  with  a  reservation  of  defendant's  rights. 

One  of  the  conditions  in  the  agreement  to  be  performed  by  the  railway 
company  was  '*  to  construct  at  or  near  the  corner  of  Colbome  and  William 
streets  (in  Toronto)  a  freight  and  passenger  station,  with  all  necessary  accom- 
modation, connected  by  switches,  sidings  or  otherwise,  with  the  said  road  " 
upon  the  council  of  the  town  passing  a  by-law  granting  the  necessary  right 
of  way. 

Held,  1.  That  such  condition  was  not  complied  with  by  the  erection  of  a 
station  building  not  used,  nor  intended  to  be  used,  and  for  which  proper 
officers,  such  as  a  station-master,  ticket  agent,  etc.,  were  not  appointed. 
Strong,  J„  dissenting. 
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2.  Per  Strong,  J.,  that  the  condition  only  called  for  the  constraetion  of  a 
boilding  with  the  required  accommodation  and  connections,  and  did  not 
amount  to  a  covenant  to  run  the  trains  to  such  station  or  make  any  snob  use 
of  it. 

8.  The  words  *'  all  necessary  accommodation  **  in  the  condition  required 
that  grounds  and  yards  saf&cient  for  freight  and  passenger  trai&c  in  case  the 
station  were  used  should  be  provided. 

The  Act  incorporating  the  railway  company  contained  provisions  respect- 
ing bonuses  granted  to  it  bjr  municipalities  not  found  in  the  Municipal  Act. 

Held,  that  such  special  Act  was  not  restrictive  of  the  Municipal  Act,  and 
it  was  only  necessary  that  the  provisions  of  the  latter  should  be  followed  is 
pass  a  valid  by-law  granting  such  a  bonus. 

Held  a2fo,  that  all  defects  of  form  in  the  by-law  were  cured  by  44  V.  c.  24, 
s.  28,  providing  for  registry  of  by-laws  and  requiring  an  application  to  quaih 
to  be  made  within  three  months  after  such  registry. 

Biekford  t.  Corpormiion  of  Ghatham.— xvi.  255. 

[Leave  to  appeal  in  this  case  was  refused  by  the  Privy  CounciL     5«e 

Canadian  QaMtU,  Vol.  XIV.,  p.  158.] 

* 

48.  RaUvHiy  company — Carriage  of  goods — Contract  for — Car- 
riage  beyond  terminus  of  line — Exemption  from  liahilUy 
— CoTistruction  of  contra/st — Statutory  liability — Joint  tort 
feasors — Release  to  one — Effects  of 

Where  a  railway  company  undertakes  to  carry  goods  to  a  point  beyond 
the  terminus  of  its  own  line  its  contract  is  for  carriage  of  the  goods  over  the 
Whole  transit,  and  the  other  companies  over  whose  lines  they  must  paes  are 
merely  agents  of  the  contracting  company  for  such  carriage,  and  in  no  privity 
of  contract  with  the  shipper.  Brittol  St  Exeter  Railway  Co.  v.  CoUtfw  (7  H.  L. 
Gas.  194)  followed. 

Such  a  contract  being  one  which  a  railway  company  might  refuse  to 
enter  into,  s.  104  of  the  Railway  Act,  R  8.  C.  o.  109,  does  not  prevent  it  from 
restricting  its  liability  for  negligence  as  carriers  or  otherwise  in  respect  to  the 
goods  to  be  carried  after  they  had  left  its  own  line.  The  decision  in  Voffel  v. 
Q,  T.  R»  Co.  11  Can.  8.  C.  R.  612,  does  not  govern  such  a  contract. 

One  of  the  conditions  in  a  contract  by  the  G.  T.  R.  Go.  to  carry  goods 
from  Toronto  to  Portage  la  Prairie,  Man.,  a  place  beyond  the  terminus  of 
their  line,  provided  that  the  company  "  should  not  be  responsible  for  aay  loss, 
mis-delivery,  damage  or  detention  that  might  happen  to  goods  sent  by  them, 
if  such  loss,  mis-delivery,  damage,  or  detention  occurred  after  said  goods 
arrived  at  the  stations  or  places  on  their  line  neareet  to  the  points  or  places 
which  they  were  consigned  to,  or  beyond  their  said  limits.'* 

Held,  th|bt  this  condition  would  not  relieve  the  company  from  liability  for 
loss  or  damage  occurring  during  the  transit  even  if  such  loss  occurred  beyond 
the  limits  of  the  company's  own  line. 
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Hei^  pei»  Eilrmig  and  Taaohereau,  JJ.,  that  the  loss  having  ooonrred  after 
the  transit  was  over,  and  the  goods  delivered  at  Portage  la  Prairie,  and  the 
liability  of  the  company  as  carriers  having  ceased,  this  condition  reduced  the 
contract  to  one  of  mere  bailment  as  soon  as  the  goods  were  delivered,  and  also 
exempted  the  company  from  liability  as  warehousemen,  and  the  goods  were 
from  that  time  in  custody  of  the  company  on  whose  line  Portage  la  Prairie 
was  situate,  as  bailees  for  the  shipper.  Foumier  and  Gwynne,  JJ.,  dis- 
senting. 

Another  condition  of  the  contract  provided  that  no  claim  for  damage  to, 
loss  of,  or  detention  of  goods  should  be  allowed  unless  notice  in  writing,  with 
particulars,  was  given  to  the  station  agent  at  or  nearest  to  the  place  of  delivery 
within  thirty-six  hours  after  delivery  of  the  goods  in  respect  to  which  the 
claim  was  made. 

Held,  per  Strong,  J.,  that  a  plea  setting  up  non-compliance  with  this  con- 
dition having  been  demurred  to,  and  the  plaintiff  not  having  appealed  against 
a  judgment  overruling  the  demurrer,  the  question  as  to  the  sufficiency  in  law 
of  the  defence  was  res  judicata. 

Held)  also,  per  Strong,  J.,  Gwynne,  J.,  contra,  that  part  of  the  consignment 
having  been  lost,  such  notice  must  be  given  in  respect  to  the  same  within 
thirty-six  hours  after  the  delivery  of  those  which  arrive  safely. 

Quaere — In  the  present  state  of  the  law  is  a  release  to,  or  satisfaction 
from,  one  of  several  joint  tort-feasors,  a  bar  to  an  action  against  the  others  ? 

0.  T.  Ry.  Co.  T.  MeMiUan.— xvi.  543. 

[  In  this  case  application  was  made  to  the  Judicial  Committee  of  the  Privy 
Council  for  leave  to  appeal,  but  was  refused  on  the  ground  that  the  case  admit- 
tedly did  not  affect  property  of  considerable  amount,  nor  could  it  well  be 
described  as  being  of  a  very  substantial  character,  the  sum  at  stake  being 
reduced  to  something  under  £260,  stg. ;  and  the  judgment  of  the  Supreme 
Court  did  not  determine  a  question  of  great  public  interest,  or  an  important 
question  of  law.  Oagnon  v.  Prince,  8  App.  Cases,  103,  approved.  May  17th, 
1889] . 

44.  Expropriation  of  land — Abandonment  of  notice — Enforcing 
award — Possession — JR.  S,  C.  c.  109,  s,  18,  s-ss.  ^6  &  31, 

Held,  per  Gwynne  and  Patterson,  J  J.,  that  an  abandonment  of  a  notice  to 
take  lands  for  railway  purposes,  under  R.  S.  C.  c.  109,  s.  8,  s-s.  26,  must  take 
place  while  the  notice  is  still  a  notice  and  before  the  intention  has  been  exer- 
cised by  taking  the  lands.  That  the  proper  mode  of  enforcing  an  award  of 
compensation,  made  under  the  Railway  Act,  is  by  an  order  from  the  judge. 

Quaere, — Whether  s-s.  31  of  s.  8,  c.  109,  R.  S.  C.  permits  possession  to  be 
pven  before  the  price  is  fixed  and  paid  of  any  land,  except  land  on  which 
some  work  of  construction  is  to  be  at  once  proceeded  with. 

Canadian  Pacific  Railway  Co.  t.  Bt.  Therese.— xvi.  606. 
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45.  Action  of  damages  for  railway  accident — Death  of  plaintiff — 

Abatement  of  action — Actio  personalia  moritur  cttmpcr- 
aond — Lord  Campbeirs  Act 

See  ACTION.  6. 

46.  Railwciy  company — Negligence — Death  caused  by — Running 

through  town — Contributory  negligence — Insurance  on  life 
of  deceased — Reduction  of  damages  for. 

In  an  action  against  the  G.  T.  R.  Co.  for  causing  the  death  of  the  plain- 
tiff's hnshand  hy  ne}*Iigenoe  of  their  servants,  it  was  proved  that  the  accident 
occurred  while  the  train  was  passing  through  the  town  of  Btrathroy ;  that  it 
was  going  at  a  rate  of  over  thirty  miles  an  hour ;  and  that  no  bell  was  rang 
or  whistle  sounded  until  a  few  seconds  before  the  accident. 

Held,  affirming  the  judgment  of  the  Court  of  Appeal,  13  Ont.  App.  B.  174, 
that  the  company  was  liable  in  damages. 

For  the  defence  it  was  shown  that  the  deceased  was  driving  slowly  across 
the  track  with  his  head  down  and  that  he  did  not  attempt  to  look  out  for  the 
train  until  shouted  to  by  some  persons  who  saw  it  approaching  when  he 
whipped  up  bis  horses  and  endeavoured  to  drive  across  the  track  and  was 
killed.  As  against  this  there  was  evidence  that  there  was  a  cun-e  in  the  road 
which  would  prevent  the  train  being  seen,  and  also  that  the  buildings  at  the 
station  would  interrupt  the  view.  The  jury  found  that  there  was  no  con- 
tributory negligence. 

Held,  per  Ritchie,  C.J.,  and  Fournier  and  Henry,  JJ.,  that  the  finding  of 
the  jury  should  not  be  disturbed.  Strong,  Taschereau  and  Gwynne,  JJ., 
contra. 

The  life  of  the  deceased  was  insured,  and  on  the  trial  the  learned  judge 
deducted  the  amount  of  the  insurance  from  the  damages  assessed.  The 
Divisional  Court  overruled  this,  and  directed  the  verdict  to  stand  for  the  full 
amount  found  by  the  jury.     This  was  affirmed  by  the  Court  of  Appeal. 

Held,  that  the  judgment  in  this  respect  should  be  affirmed. 

Present :  Bir  W.  J.  Ritchie,  C.J.,  and  Btrong,  Fournier,  Henry,  Tasche- 
reau and  Gwynne,  J  J. 

The  Grand  Trank  Ry.  Co.  t.  Beckett— June  20, 1887.— xvi.  718. 

[Leave  to  appeal  was  refused  by  the  J.  C.  of  the  P.  C.  See  The  Grand 
Trunk  Railway  Co,  of  Canada  v.  Jenmnge,  18  App.  Cases  800,  in  which  this 
case  was  discussed  and  approved] . 

47.  Expropriation  of  land  for  railway  purposes — Estimation  of 

damages — R.  S.  C.  c.  39,  s.  3,  s-s  {e) — Farm  ci'ossings-^ 
R.  S.  C.  c.  38,  8.  16. 

See  EXPROPRIATION,  8. 
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48.  Expropriation  of  land  for  railway  purposes — Severance  of  land 

—Farm  Crossings— Compensation. 

See  EXPBOPBIATION,  9. 

49.  Negligence — Approaching  siding — Notice  of  approach. 

At  a  place  which  was  not  a  station  nor  a  highway  orossing.  the  N.  B.  By. 
Co.  had  a  siding  for  loading  lumber  delivered  from  a  saw  mill  and  piled  upon 
a  platform.  The  deceased  was  at  the  platform  with  a  team  for  the  purpose 
of  taking  away  some  lumber  when  a  train  coming  out  of  a  cutting  frightened 
the  horses,  which  dragged  the  deceased  to  the  main  track  where  he  was  killed 
by  the  train. 

Held,  that  there  was  no  duty  upon  the  company  to  ring  the  bell  or  sound 

the  whistle  or  to  take  special  precautions  in  approaching  or  passing  the 

siding. 

Mew  Bronswlck  Railway  Co.  ¥•  Yanwart.— xvii.  85. 

50.  Railway  company — Negligence — Accident  to  employee — Per- 

formance of  duty — Contributory  negligence, 

J.,  a  switch-tender  of  the  G.  B.  By.  Co.,  was  obliged  in  the  ordinary 
discharge  of  his  duty  to  cross  a  track  in  the  station  yard  to  get  to  a  switch  and 
he  walked  along  the  ends  of  the  ties  which  projected  some  sixteen  inches 
beyond  the  rails.  While  doing  so  an  engine  came  behind  him  and  knocked 
him  down  with  his  arm  under  the  wheels  and  it  was  cut  o£f  near  the  shoulder. 
On  the  trial  of  an  action  against  the  company  in  consequence  of  such  injury 
the  jury  found  that  there  was  negligence  in  the  management  of  the  engine  in 
,  not  ringing  the  bell  and  in  going  faster  than  the  law  allowed.  They  also  found 
that  J.  could  not  have  avoided  the  accident  by  the  exercise  of  reasonable  care. 

Held,  that  the  Workmen's  Compensation  for  Injuries  Act  of  Ontario, 
49  V.  c.  28,  applies  to  the  C.  S.  By.  Co.,  notwithstanding  it  has  been  brought 
imder  the  operation  of  the  Government  Railways  Act  of  the  Dominion. 

Held,  also,  Gwynne  and  Patterson,  JJ.,  dissenting,  that  there  was  no  such 

negligence  on  J*s.  part  as  would  relieve  the  company  from  liability  for  the 

injury  caused  by  improper  conduct  of  their  servants  and  the  judgment  of  the 

court  below  sustaining  a  verdict  for  the  plaintiff  was  right,  therefore,  and 

should  be  affirmed. 

The  Canada  Boathem  Ry.  Co.  t.  Jackson.— xvii.  316. 

51.  Expropriation  for  railway  purposes — Award — Validity  of — 

Riparian  rights — Obstruction  to  acch  et  sortie — Bight  of 
action. 

See  EXPBOPBIATION,  10. 

62.  Municipal  aid  to  railway  company — Debentu/res  signed  by 
warden  de  facto — 44'4^  V-  o.  2,  s,  19  (F.Q.) — Completion  of 
railway — Evidence  of — Onus  probandi  on  defendant 

A  municipal  corporation,  under  the  authority  of  a  by-law,  issued  and 
handed  to  the  treasurer  of  the  Province  of  Quebec  950,000  of  its  debentures 
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M  a  anbudy  to  a  railway  oompany,  the  Bama  to  be  paid  orer  to  the  oompany 
in  the  manner  (and  nibjeot  to  tha  same  oonditiont)  in  which  the  Government 
provinoial  eabeidy  was  payable  under  44-45  V.  c.  S,  1. 19  (P.Q.)  via.,  "when  the 
road  wae  completed  and  in  good  ranning  order  to  the  eatiefaetion  of  the  Lien- 
tenant-Qovemor  in  Goonoil." 

The  debentures  were  signed  by  8.  M.  who  was  eleoted  warden  and  took 
and  held  possession  of  the  of&oe  after  the  former  warden  had  verbally  resigned 
the  position. 

In  an  action  bronght  by  the  railway  company  to  recover  from  the  trea- 
surer of  the  Province  the  1(0,000  debentures  after  the  Government  bonus  had 
been  paid  and  in  which  action  the  municipal  corporation  was  mise  tn  eoMMt  as 
a  co-defendant,  the  provinsial  treasurer  pleaded  by  demurrer  only,  which  was 
overruled,  and  the  Ck>unty  of  Pontiac  pleaded  general  denial  and  that  the 
debentures  were  illegally  signed. 

Held)  Ist.  Affirming  the  judgment  of  the  court  below,  that  the  debentures 
signed  by  the  Warden  d4  facto  were  perfectly  legal. 

2nd.  That  as  the  provincial  treasurer  had  admitted  by  his  pleadings  that 
the  road  had  been  completed  to  the  satisfaction  of  the  Lieutenant-Governor  in 
Council  the  onus  was  on  the  municipal  corporation,  mi$e  en  eaiue,  to  prove  that 
the  Government  had  not  acted  in  conformity  with  the  statute.  Strong,  J.,  dis- 
senting. 

Corporation  of  the  County  of  Pontlao  t.  Rom.— xvii.  406. 

53.  Damdges  caused  by  sparks  frorti  locomotive — Responsibility  of 

amtpany—R.  8,  C,  c.  109  s.  27—51  V.  c,  29,  s.  287— Limita- 
tion of  actions  for  damages, 

Aunning  a  train  too  heavily  laden  on  an  up-grade,  when  there  was  a  strong 
wind,  caused  an  unusual  quautity  of  sparks  to  escape  from  the  locomotive, 
whereby  the  respondents*  bam,  situated  in  close  proximity  to  the  railway 
track,  was  set  on  fire  and  destroyed. 

Held)  affirming  the  judgments  of  the  courts  below,  that  there  was  sufficient 
evidence  of  negligence  to  make  the  oompany  liable  for  the  damage  caused  by 
the  fire. 

Per  Gwynne,  J.,  that  the  **damage"  referred  to  in  s.  27,  of  c  109,  B.  8.  C, 
and  s.  287  of  61  V.  c.  29,  is  "damage"  done  by  the  railway  itself,  and  not  by 
reason  of  the  default  or  neglect  of  the  company  running  the  railway,  or  of  a 
oompany  having  running  powers  over  it,  and  therefore  the  prescription  of  six 
months  referred  to  in  said  sections  is  not  available  in  an  action  like  the  present. 

North  Shore  Ry.  Co.  t.  MeWiUie.— xvu.  511. 

54.  Railvxiy  company — Expropriation  of  land — Description  in 

map  or  plan  filed — jjJ^  V,  c,  9. 

A  company  built  its  line  to  the  termini  mentioned  in  the  charter  and  then 
wished  to  extend  it  less  than  a  mile  in  the  same  direction.  The  time  limited 
for  the  completion  of  the  road  had  not  expired,  but  the  company  had  termin- 
ated the  representation  on  the  board  of  directors  which,  by  statute,  was  to 


746 
Railways  and  Railway  Cotapsinits— Continued. 

contmna  daring  oonttraction  and  had  claimed  and  obtained  from  the  city  of 
K.  exemption  from  taxation  on  the  ground  of  completion  of  the  road.  To  effect 
the  desired  extension  it  was  sought  to  expropriate  lands  which  were  not 
marked  or  referred  to  on  the  map  or  plan  filed  under  the  statute. 

Held,  affirming  the  judgment  of  the  court  below,  that  the  statutory  pro- 
visions that  land  required  for  a  railway  shall  be  indicated  on  a  map  or  plan 
filed  in  the  Department  of  Railways  before  it  can  be  expropriated  applies  as 
well  to  a  deviation  from  the  original  line  as  to  the  line  itself,  and  the  company, 
having  failed  to  show  any  statutory  authority  therefor,  could  not  take  the  said 
land  against  the  owner's  consent. 

Held)  also,  that  the  proposed  extensions  was  not  a  deviation  within  the 
meaning  of  the  statute,  42  V.  c.  9,  s.8,  s-s.  11  (D.). 

Per  Ritchie.  G.J.,  Strong,  Foumier  and  Taschereau,  J  J.,  that  the  road 
authorized  was  completed  as  shown  by  the  acts  of  the  company,  and  upon  such 
completion  the  compulsory  power  to  expropriate  ceased. 

Per  Gwynne,  J.,  that  the  time  limited  by  the  charter  for  the  completion  of 

the  road  not  having  expired  the  company  could  still  file  a  map  or  plan  showing 

the  lands  in  question,  and  acquire  the  land  under  s.  7,  s-s.  19  of  the  Act, 

42  V.  c.  9. 

Klngiton  and  Pembroke  Ry.  Co.  t.  Murphy.— xvii.  682. 

55.  Railway  bonds — Tmat  conveyance — ConMruction  of — Trusteed 
—43  &  UV.  (P.QJ  c.  49— U  &4o  V,  (F.Q,)  c.  4^— Privi- 
leged claim — Unpaid  vendor — Immovables  by  destination  . 
—Arts.  1973, 1996, 1998,  2009,  2017,  C.  C. 

In  virtue  of  the  provisions  of  a  trust  conveyance,  granting  a  first  lien, 
privilege  and  mortgage  upon  the  railway  property,  franchise  and  all  additions 
thereto  of  the  South  Eastern  Railway  Company,  and  executed  under  the 
authority  of  43  <fe  44  V.  (P.Q.)  c.  49,  and  44  <fe  45  V.  (P.Q.)  c.  48,  the  trustees  of 
the  bond-holders  took  possession  of  the  railway.  In  actions  brought  against 
the  trustees  after  they  took  possession,  by  the  appellants  for  the  purchase 
price  of  certain  cars  and  other  rolling  stock  used  for  operating  the  road,  and 
for  work  done  for,  acd  materials  delivered  to,  the  company  after  the  execu- 
tion of  the  deed  of  trust,  but  before  the  trustees  took  possession  of  the 
railway — 

Held,  1st,  affirming  the  judgments  of  the  court  below,  that  the  trustees 
were  not  liable. 

2.  That  the  appellants  lout  their  privilege  of  unpaid  vendors  of  the  cars  and 
rolling  stock  as  against  the  trustees,  because  such  privilege  cannot  be  exer- 
cised when  moveables  become  immoveable  by  destination,  as  was  the  result 
with  regard  to  the  cars  and  rolling  stock  in  this  case,  and  the  immoveable  to 
which  the  moveables  are  attached  is  in  the  possession  of  a  third  party  or  is 
hypothecated.     Art.  2017,  C.  G. 

3.  But  even  considered  as  moveables  such  cars  and  rolling  stock  became 
affected  and  charged  by  virtue  of  the  statute  and  mortgage  made  thereunder. 
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as  seoority  to  the  bondholders,  with  right  of  priority  over  all  other  creditors, 
inclading  the  privileged  anpaid  vendors. 

Per  Gwynne,  J.,  that  the  appellants  might  be  entitled  to  an  equitable 
decree,  framed  virith  dae  regard  to  the  other  necessary  appropriations  of  the 
income  in  accordance  with  the  provision  of  the  tmst  indentare,  aathorizingthe 
payment  by  the  trustees  **  of  all  legal  claims  arising  from  the  operation  of  the 
railway  including  damages  caused  by  accidents  and  all  other  charges,**  but 
such  a  decree  could  not  be  made  in  the  present  action. 

Per  Strong,  J. — Qucere — Whether  the  principle  as  to  the  applicability  of 
current  earnings  to  current  expenses,  incurred  either  whilst  or  before  a  rail- 
way comes  under  the  control  of  the  court  by  being  plaoed  at  the  instance  of 
mortgagees. in  the  bands  of  a  receiver  in  preference  to  mortgage  creditors 
whose  security  has  priority  of  date  over  the  obligation  thus  incurred  for  work- 
ing expenses  should  be  adopted  by  courts  in  this  country. 

Wallbridge  t.  Far  veil.  )   _    .... 

Ontario  Cap  and  Foundry  Co.  t.  FarvelLf  ~ 

66.  Contract  to  build  government  railv^ay — Government  Railway 

Act,  44  V.  c.  25,8.  109— Construction  of  term  "employee" — 
Conditions  precedent  to  exercise  of  compulsory  powers  of 
expropriation — Notice  of  action. 

Set  EXPROPRIATION.  12. 
NOTICE,  13. 

67.  Railway  company — Station  buihlinga — Planked  way — Invit- 

ation to  public  to  use — IhUy  of  company — Negligence. 

The  approach  to  a  station  of  the  Grand  Trunk  railway  from  the  highway 
was  by  a  planked  walk  crossing  several  tracks,  and  a  train  stopping  at  the 
the  station  sometimes  overlapped  this  walk,  making  it  necessary  to  pass  round 
the  rear  car  to  reach  the  platform.  J.,  intending  to  take  a  train  at  this  station 
before  daylight,  went  along  the  walk  as  bis  train  was  coming  in,  and  seeing, 
apparently,  that  it  would  overlap,  started  to  go  round  the  rear,  when  he  was 
struck  by  a  shunting  engine  and  killed.  It  was  the  duty  of  this  shunting 
engine  to  assist  in  moving  the  train  on  a  ferry,  and  it  came  down  the  adjoining 
track  for  that  purpose  before  the  train  had  stopped.  Its  headlight  was  burn- 
ing brightly,  and  the  bell  was  kept  ringing.  There  was  room  between  the  two 
tracks  for  a  person  to  stand  in  safety.  In  an  action  by  the  widt>w  of  J.  against 
the  company : 

Held,  Fonmier  and  Qwynne,  JJ.,  dissenting,  that  the  company  had 
neglected  no  duty  which  it  owed  to  the  deceased  as  one  of  the  public. 

Held,  per  Strong  and  Patterson,  JJ.,  that  while  the  public  were  invited  to 
use  the  planked  walk  to  reach  the  station,  and  also  to  use  the  company's 
premises,  when  necessary,  to  pass  around  a  train  covering  the  walk,  there  was 
no  implied  guaranty  that  the  traffic  of  the  road  should  not  proceed  in  the 
ordinai-y  way,  and  the  company  was  under  no  obligation  to  provide  special 
safeguards  for  persons  attempting  to  pass  round  a  train  in  motion. 
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Held, I'tfr  Taschereau,  J.,  that  the  death  of  the  deceased  was  caused  by  his 
own  negligence. 

The  decision  of  the  Court  of  Appeal,  16  Ont.  App.  B.  37,  was  affirmed. 

Present:  Strong,  Fournier,  Taschereau,  Gwynne  and  Patterson,  J  J. 

JoneB  T.  The  Grand  Trunk  Railway  Company  of  Canada.— zviii.  696. 

58.  Railway  company — Contract  to  carry  passenger — Special 

controAit— Reduced  fare — Notice  of  conditions — Negligence. 

The  plaintiff  purchased  from  an  agent  of  the  defendant  company  at 
Ottawa  what  was  called  a  land  seeker's  ticket,  the  only  kind  of  return  ticket 
issued  on  the  route,  for  a  passage  to  Winnipeg  and  retnrn,  paying  some  thirty 
dollars  lese  than  the  single  fare  eac^  way.  The  ticket  was  not  transferable 
and  had  printed  on  it  a  number  of  conditions,  one  of  which  limited  the  liability 
of  the  company  for  baggage  to  wearing  apparel  not  exceeding  9100  in  value, 
and  another  required  the  signature  of  the  passenger  for  the  purpose  of  identi- 
cation  and  to  prevent  a  ti-ansfer.  The  agent  obtained  the  plaintiff's  signature 
to  the  ticket  explaining  that  it  was  for  the  purpose  of  identification,  bat  did 
not  read  nor  explain  to  her  any  of  the  conditions,  and  having  sore  eyes  at  the 
time  she  was  unable  to  read  them  herself.  On  the  trip  to  Winnipeg  an  acci- 
dent happened  to  the  train  and  plaintiff's  baggage,  valued  at  over  91fOOO, 
canght  fire  and  was  destroyed.  In  an  action  for  damages  for  such  loss  the 
jury  found  for  the  plaintiff  for  the  amount  of  the  alleged  value  of  the  baggage. 

Held,  reversing  the  judgment  of  the  Court  of  Appeal,  15  Ont.  App.  R.  888, 
and  the  Divisional  Court,  14  O.  R.  625,  Gwynne,  J. ,  dissenting,  t^at  there  was 
sufficient  evidence  that  the  loss  of  the  baggage  was  caused  by  defendants' 
negligence,  and  the  special  conditions  printed  on  the  ticket  not  having  been 
brought  to  the  notice  of  plaintiff  she  was  not  bound  by  them  and  could  recover 
her  loss  from  the  company. 

Present : — Strong,  Fournier,  Taschereau  and  Gwynne,  JJ. 

Bate  T.  The  Canadian  Paoiflc  Ry.  Co.~14th  June,  1889.— xviii.  697. 

59.  Expropriation  for  railway — Prospective  capabilities  of  property 

— Value  to  owner — Unity  of  possession — Advantage  accru- 
ing to  paper  town  from  railway. 

See  EXPROPRIATION,  18. 

60.  Damages  to  property  from  works  executed  on  government  rail- 

way— Parol  undertaking  by  officer  of  Crown  to  indemnify 
owners — Effect  of. 

See  CONTRACT,  47. 

61.  Action  against  railway  company — Death  of  employee — Injuries 

received  in  service  of — Right  of  action — Prescription. 

See  ACTION,  8. 

PRESCRIPTION,  20. 
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62.  Construction  of  railway — Tender — Contract — Mutuality — 

Action  on  bond. 

See  CONTRACT,  49. 

63.  Railway  Co. — Injury  to  property  by — Question  of  fact — By 

whom  work  complained  of  was  done. 

See  EVIDENCE,  65. 

64.  Expropriation  for  railway  purposes — Award — ^Action  to  set 

aside — Lands  injuriously  affected — R.  S.  Q.  Art  6164,  ss.  12, 
16, 17,  18,  24r-43  &  44  V.  c.  43  (P.Q.). 

Set  ARBITRATION  AND  AWARD,  35. 

65.  Government  railways— Negligence  of  servants  of  Crown — 

Liability  for — Construction  of  statute — 44  V.  c.  26 — R  S.  C. 
c.  38—50  &  51  V.  c  16. 

See  CROWN,  27. 
STATUTE,  16. 

66.  Railway  Co, — Negligence —Corutiruction  of  road — Imfipairing 

usefulness  of  highway. 

A  railway  company  has  no  aathority  to  build  its  road  so  that  part  of  its 
road-bed  shall  be  some  distance  below  the  level  of  the  highway  onless  npon 
the  express  condition  that  the  highway  shall  be  restored  so  as  not  to  impair  its 
usefulness,  and  the  company  so  constructing  its  road  and  any  other  company 
operating  it  is  liable  for  injuries  resulting  from  the  dangerous  condition  of  the 
highway  to  persons  lawfully  using  it. 

A  company  which  has  not  complied  with  the  statutory  condition  of  ring- 
ing a  bell  when  approaching  a  crossing  is  liable  for  injuries  resulting  from  a 
horse  taking  fright  at  the  approach  of  a  train  and  throwing  the  occupants  of 
the  carriage  over  the  dangerous  part  of  the  highway  on  to  the  track  though 
there  was  no  contact  between  the  engine  and  the  carriage.  Grand  Trunk 
liailicay  Company  v.  Roeenberger,  9  Can.  8.  C.  B.  311,  followed. 

0.  T.  R.  Co.  T.  Bibbald ;  G.  T.  R.  Co.  t.  Tremayne.— zx.  259. 

67.  Free  railway  tickets — Dominion  Controverted  Elections  Act — 

Corrupt  practices. 

See  ELECTION.  44. 

68.  Government  railway — ^3  V,  c,  8,  construction  of — Damage  to 

farm  from  overflow  of  water  —  Negligence  —  Boundary 
ditches — Maintenance  of. 

Held)  affirming  the  judgment  of  the  Exchequer  Court,  that  under  43  V.  o.  8, 
confirming  the  agreement  of  sale  by  the  Grand  Trunk  Bailway  Company  to 
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the  Gr<lwn  of  the  purohase  of  the  Bivi Are  da  Loup  branch  of  their  railway,  the 
Crown  cannot  be  held  liable  for  damages  caneed  from  the  aocomnlation  of 
anrfaoe  water  to  land  oroesed  by  the  railway  since  1879  unless  it  is  caased  by 
acta  or  omiaaiona  of  the  Crown'a  aervants,  and  aa  the  damagea  in  the  preaent 
oaae  appear,  by  the  evidence  relied  on,  to  have  been  oaoaed  through  the  non- 
maintenance  of  the  boundary  ditches  of  claimant*a  farm,  which  the  Grown  is 
under  no  obligation  to  repair  or  keep  open,  the  appellanVa  claim  for  damages 

muat  be  diamiaaed. 

Morin  T.  The  Queen.— zz.  515. 

69.  Railway  Companiea — Aa  carriers  of  passengers — Measure  of 

obligation  as  to  latent  defects— Arts.  106S,  1676,  C.  C,  (P.  Q.). 

Held,  reveraing  the  judgmenta  of  the  Superior  Court  and  Court  of  Qneen*a 
Bench  for  (L.  C),  that  where  the  breaking  of  a  rail  is  shown  to  be  due  to  the 
severity  of  the  climate  and  the  suddenly  great  variation  of  the  degrees  of  tem- 
perature, and  not  to  any  want  of  oar^  or  skill  upon  the  part  of  the  railway 
company  in  the  selection,  testing,  laying  and  use  of  auch  rail,  the  company  ia 
not  liable  in  damagea  to  a  paaaenger  injured  by  the  derailment  of  a  train 
through  the  breaking  of  auch  rail  Foumier,  J.,  diaaenting,  on  the  ground 
that  aa  the  accident  waa  cauaed  by  a  latent  defect  in  the  rail  in  uae,  the  com- 
pany waa  reaponsible; 

Present. — Bitohie,  C  J.,  and  Strong,  Foumier,  Taschereau  and  Gwynne,. 
JJ. 
The  Canadian  Padflo  Ry.Co.  t.  Chalifoax.— 24  C.  L.  J.  501.— 14th  June,  1888. 

70.  Elxpropriation  of  land  for  railway  purposes — ^Value  of  land  for 

railway  purposes — Damages  resulting  from  want  of  crossing. 

See  EXPBOPBIATION,  17. 

71.  Expropriation  of  land  for  railway  purposes — Refusal  of  Appel- 

late Court  to  interfere  with  finding  of  judge  of  Exchequer 
Court  as  to  amount  of  compensation. 

See  EXPBOPBIATION,  18. 

72.  Mortgage  of  railway  bonds  as  secv/rity  for  advances — Second 

^mortgagee — Pwrchase  by — Trvst — Hypothecation  of  bonda 
to  bank. 

W.  having  agreed  to  advance  money  to  a  Bailway  Co.  for  completion  of 
its  road  an  agreement  was  executed  by  which,  after  a  recital  that  W.  had  so 
agreed  and  that  a  bank  had  undertaken  to  discount  W's.  notes  indorsed  by  £• 
to  enable  W.  to  procure  the  money  to  be  advanced,  the  Bailway  Co.  appointed 
said  bank  its  attorney  irrevocable,  in  case  the  company  should  fail  to  repay  thfr 
advances  as  agreed,  to  receive  the  bonds  of  the  compckny  (on  which  W.  held 
security)  from  a  trust  company,  with  which  they  were  deposited  and  sell  the 
same  to  the  best  advantage  applying  the  proceeds  as  set  out  in  the  agreement*. 
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The  railway  oompany  did  not  repay  W.  as  agreed  and  the  hank  obtained 
the  bonds  from  the  trast  company  and  having  threatened  to  sell  the  same,  the 
company,  by  its  manager,  wrote  to  E.  <fe  W.  a  letter  requesting  that  the  sale 
be  not  carried  oat,  bnt  that  the  bank  should  sabstitate  £.  ife  W.  as  the 
attorney  irrevocable  of  the  company  for  snob  sale,  nnder  a  provision  in  the 
aforesaid  agreement,  and  if  thai  #ere  done  the  company  agreed  that  £.  A  W. 
shoald  have  the  sole  and  absolate  right  to  sell  the  bonds  for  the  price  and  in 
the  manner  they  shoald  deem  best  in  the  interest  of  all  oonoemed  and  apply 
the  proceeds  in  a  specified  manner,  and  also  agreed  to  do  certain  other  things 
to  farther  secure  the  repayment  of  the  monies  advanced,  E.  tfe  W.  agreed  to 
this  and  extended  the  time  for  payment  of  their  claims  and  made  further 
advances  and,  as  the  last  mentioned  agreement  authorized,  they  re-hypothe- 
cated the  bonds  to  the  bank  on  certain  terms. 

At  the  expiration  of  the  extended  time  the  railway  company  again  made 
default  in  payment  and  notice  was  given  them  by  the  bank  that  the  bonds 
would  be  sold  unless  the  debt  was*  paid  on  a  certain  day  named ;  the  oompaoy 
then  brought  an  action  to  have  such  sale  restrained. 

Held,  affirming  the  decision  of  the  Supreme  Court  of  Nova  Scotia,  that  the 
bank  and  E.  tfe  W.  were  respectively  first  and  second  incumbrancers  of  the 
bonds,  being  to  all  intents  and  purposes  mortgagees,  and  not  trustees  of  the 
company  in  respect  thereof,  and  there  was  no  rule  of  equity  forbidding  the 
bank  to  sell  or  E.  tfe  W.  to  purchase  under  that  sale. 

Held,  further,  that  if  E.  A  W.  should  purchase  at  such  sale,  they  would 
become  absolute  holders  of  the  bonds  and  not  liable  to  be  redeemed  by  the 
company. 

Held,  also,  that  the  dealing  by  the  bank  with  the  bonds  was  authorized  by 
the  Banking  Act. 

Nova  Bcotla  Central  Railway  Co.  t.  Halifax  Banking  Co.— 18th  Dec.  1892. 

— xxi.  586. 

73.  Railway  company,  bonus  to — Condition  in  bond  for  repa}n[nent 

of  bonus  in  event  of  company  ceasing  to  be  an  independent 
company — Breach. 

See  BOND,  9. 

74.  Assessment  of  railway  company — Statutory  form — Departure 

from  by  general  superintendent — 53  V.  c  27,  s.  125  (N.B.). 

See  ASSESSMENT  AND  TAXES,  26. 

Ratification — Of  forgery,  can  be  none. 

See  FORGERY,  8. 

Reasonable  and  Probable  Cause. 

See  CAPIAS. 

INSOLVENCY,  9. 
LICENSE,  6. 
MALICIOUS  ARREST. 
MALICIOUS  PROSECUTION. 
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Rectory  Lands — Church  landa — Rector  and  wardens — Rectory 
endowments — Rectory  lands — ^9-30  V,  c.  16 — Construction, 

Held)  affirming  the  judgment  of  the  courts  below,  that  the  lands  in  ques- 
tion in  this  case  were  rectory  lands  within  the  meaning  of  the  Act,  29  &  30  V. 
c.  16,  entitled  **  An  Act  to  provide  for  the  sale  of  rectory  lands  in  this 
Province." 

Held,  also,  that  the  lands  were  held  by  the  rector  of  the  Church  of  St. 
James,  in  the  city  of  Toronto,  as  a  corporation  sole  for  his  own  use,  and  not 
in  trust  for  the  vestry  and  church  wardens  or  parishioners  of  the  rectory  or 
parish  of  St*  James,  and  such  vestry  and  churchwardens  had  therefore  no 
locu$  9iandi  in  etarid  with  respect  to  said  lands . 

Da  Moolln  t.  Langtry.— ziii.  258. 

[In  this  case  the  Judicial  Comjnittee  of  the  P.  G.  refused  leave  to  appeal. 
Held,  that  *'  where  the  determination  of  a  case  will  not  be  decisive  of  any 
general  principle  of  law,  the  Judicial  Committee  will  not  give  leave  to  appeal 
from  a  unanimous  judgment  of  the  court  below,  on  the  ground  that  the  ques- 
tions involved  are  either  of  great  importance  to  the  parties,  or  calculated  to 
attract  public  attention,  67  L.  T.  (N.  S.)  17] . 

Registration — Agreement  that  mortgage  should  have  priority. 

See  MOBTGAGE,  1. 

2.  Deed  creating  easement — Should  be  registered  under  Rev.  Stats. 
(N.  S.),  4th  series,  c.  79,  ss.  9  &  19 — Defeated  by  registra- 
tion of  subsequent  conveyance  without  notice. 

See  TRESPASS,  5. 

8.    Purchase  for  value  without  notice. 

See  MOBTGAGE,  9. 

4.  Bar  of  dower  in  mortgage  duly  registered — Non-registration  of 
prior  mortgage  in  which  dower  not  barred — Sale  of  lands 
under  registered  mortgage — Claim  of  wife  to  share  of  pro- 
ceeds in  priority  to  first  mortgagee. 

See  MOBTGAGE,  29. 

6.  Conventional  subrogation — Art.  11&5,  s.  2,  C.  C. — Erroneous 
noting  of  deed  by  registrar. 

See  SUBROGATION. 

6.    Of  transfer  of  locatee's  rights — Waiver  by  Crown  of  perform- 
ance of  settlement  duties— 23  V.  c.  2,  ss.  18  &  20  (Q.)— 32  V. 
c  11,  s.  13  (Q.)— 36  V.  c.  8  (Q.). 

See  CBOWN  LANDS,  1. 
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7.  Of  donation  Inter  vivos — Neglect  to  register — Art  806,  C.  C, 

forfeiture  under,  applicable  only  to  gratuitous  donations. 

See  DONATION,  2. 

8.  Registry  Act — K  S.  N.  8,  6th  aer.  c,  8i,  a.  21 — Registered,  judg- 

ment — Priority — Mortgage — Rectification  of  mistake. 

By  B.  8.  N.  8.  6th  eer.  c.  84,  a.  31,  a  registered  judionent  binds  the  Isnds 
of  the  judgment  debtor,  whether  aoqoired  before  or  after  such  registry,  as 
effectually  as  a  mortgage ;  and  deeds  or  mortgages  of  saoh  lands,  doly  executed 
but  not  registered,  are  void  against  the  judgment  creditor  who  first  registers 
his  judgment. 

A  mortgage  of  land  was  made,  by  mistake  and  inadyertenoe,  for  one-sixth 
of  the  mortgagor's  interest  instead  of  the  whole.  The  mortgage  was  fore- 
closed and  the  land  sold.  Before  the  foreclosure  judgment  was  registered 
against  the  mortgagor  and  two  years  after  an  execution  was  issued  and  an 
attempt  made  to  levy  on  the  five-sixths  of  the  land  not  included  in  said 
mortgage.  In  an  action  for  rectification  of  the  mortgage  and  an  injunction  to 
restrain  the  judgment  creditor  from  so  levying — 

Held,  affirming  the  judgment  of  the  court  below,  8trong  and  Patterson, 

JJ.,  dissenting,  that  the  agreement  to  give  a  mortgage  of  the  five-sixths  of  the 

said  land  was  void  as  against  the  judgment  of  the  creditor.    OrindUy  v.  filatUe, 

19  N.  S.  Rep.  27,  approved  and  followed. 

MUler  T.  Dnggan.— xxi.  8S. 

9.  Agreement  to  pledge  railway  property  for  disbursements — 

Void  as  a&^ainst  creditors  for  non-registration — ^Arts.  1977, 
2015  &  2094,  C.C. 

See  PLEDGE,  6. 

R(^lease — Joint  tort-feasors — Discharge  of  one — EflTect  of. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  48. 

2.    Of  debt — Assignment  in  trust  for  creditors — ^Authority  to  sign 
for  creditor — Ratification — Estoppel 

See  ASSIGNMENT,  14. 

Remoteness — Devise  void  for. 

See  WILL,  1. 

Renunciation — To  the  community. 

See  OPPOSITION. 

Replevins—Contract  not  to  distrain.  ^ 

See  DISTRESS,  1. 
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2.  Possession  as  dgairist  wrong-doer — Mixture  of  logs. 

L.  et  al.,  claiming  certain  lands  in  the  township  of  Horton  under  a  paper 
title,  built  a  bam  and  camp  in  1875,  commenced  and  continued  logging  all  that 
winter  and  in  subsequent  years.  In  1877  MoD.,  setting  up  a  title  under 
certain  proceedings,  adopted  at  a  meeting  of  the  inhabitants  of  the  township 
in  1847^  held  for  the  purpose  of  making  provision  for  the  poor,  by  which 
certain  commissioners  were  authorized  to  sell  vacant  lands,  entered  upon  and 
cut  on  the  lAnds  in  question  some  600  trees,  which  he  put  on  the  ice  outside 
and  inside  L.  et  aVt  boom,  mixing  them  with  some  900  logs  already  in  said 
boom  and  cut  by  L.  et  a2.,  in  such  a  way  that  they  could  not  be  distinguished. 
McD.  then  claimed  the  whole  as  his  own,  and  resisted  L.  et  aWe  attempt  to 
remove  them.  Action  of  replevin  brought  by  L.  et  aL  for  1,440  logs  cut  on 
said  lands. 

Held,  that  L.  et  aVe  possession  of  the  lands  in  question  was  sujQ&cient  to 
entitle  them  to  recover,  in  the  present  action  against  McD.,  who  was  a  wrong- 
doer, all  the  logs  cut  on  the  lands. 

Per  Strong,  J. — When  one  party  wrongfully  intermingles  his  logs  with 

those  of  another,  all  the  party  whose  logs  are  intermingled  can  require  is,  that 

he  should  be  permitted  to  take  from  the  whole  an  equivalent  in  number  and 

quality  for  those  which  he  originally  possessed. 

McDonald  y.  Lane.— vii.  462. 

3.  Possession  by  Sheriff  under  writ  of. 

See  CONTRACT,  14. 

4.  Bill  of  lading — ^Assignment  of — Property  in  goods  under — Stop- 

page in  transitu. 

See  BILL  OF  LADING,  8. 

5.  Married  woman — Property  given  to,  by  husband — Execution 

against  husband — Justification  by  sheriff — Married  Woman's 
Property  Act,  R  S.  (N.S.)  5th  series,  c.  74. 

Su  SHERIFF,  12. 

Representation — Marine  insurance — Promissory  representation — 
"  Would  tow  up  and  back." 

.     See  INSUBANCE,  MABINE,  81. 

Requete  Civile. 

See  OPPOSITION,  2. 
SHERIFF,  5. 

Rescission— Bill  for,  on  ground  of  fraud. 

See  SALE  OF  LANDS,  6. 

2.    Of  contract. 

See  CONTRACT,  28. 

OAS.  DIG.  — 48 
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Res  inter  alios  acta — Judgment  against  original  vendor  in  bypo- 
thecary  action  against  sub-purchasers. 

Sm  SALB  of  LANDB.  9. 

Res  Judicata— Sale  d  rAn/r^ — Term  within  which  to  exercise 
right — Action  brou^t  before  time  to  exercise  right  airived 
— Not  res  judicata. 

8u  SALE  OF  LANDBk  21. 

5.  Judgment  setting  aside  intervention  to  seizure  of  bank  shares 

—Substitution— Art  1241,  C.C. 

Set  JUDGUENT,  11. 

8.  Condition  of  ooiitraet'--<]!atriage  by  railway — Non-performance 
— ^Demurrer — Acquiescence  in  judgment  on. 

Su  RAILWAYS  AND  RAILWAY  COMPANIES.  43. 

4,  Judgment  in  forrMff  euit — How  far  binding  on  Dominion 
Government 

P^r  Owynne,  9. — ^There  is  no  loand  reason  why  the  Oovemment  of  the 
Dominion  shonld  not  be  bound  by  the  judgment  of  s  ooart  of  jnstioe  in  a  svit 
to  whioh  the  Attorney-General,  as  representing  the  €k>vemment,  was  a  party 
defendant,  equally  as  any  individual  would  be,  if  the  relief  prayed  by  the 
infonnaitiMi  Is  soaglit  in  the  maat  interest  aad  iq^on  the  aame  grounds  as  wen 
adjudicated  upon  by  the  judgment  in  the  former  suit. 

FoBseoa  t.  Attoniay-Oeiiefal  of  Caiiada.~xvii.  612. 
See  LETTERS  PATENT,  2. 

6.  Assignment  of  chose  in  action — ^Practioe — Parties  to  suit — 

Judgment  on  demurrer. 

See  PRACTICE,  25. 

6.  GouH  eqwiUy  divided — Effect  of  judgment 

When  the  Supreme  Court  of  Canada  in  a  case  in  appeal  is  equally  divided 

so  that  the  decision  appealed  against  stands  unreveraed  the  result  of  the  oase 

.  in  the  Supreme  Court  affects  the  parties  to  the  litigation  only,  and  the  court 

when  a  similar  case  is  brought  before  it  is  not  bound  by  the  result  of  the 

previous  case. 

Stanitead  Bleotion  Case,  (Bider  t.  8iiow).~zz«  12. 

7.  Action  en  reprise  d'imtanoe  by  legatee — Contestation  of  will 

—Invalidity  of  yvUl—Res  judicata— Art  439,  C.  C.  P.— 
Final  judgment— R.  S.  C.  c  135,  ss.  2,  24  and  28. 

See  JURISDICTION,  104. 
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Residuary  Personal  Estate-- 

See  WILL,  6. 

Respondeat  Superior — 

See  ASSESSMENT,  8 

Retraxit— 

See  PBACTIGE,  10. 

Returning  Officer — ^Neglect  of  duty — Effect  of. 

See  BLECTIOM,  12. 

R^mendicsktion — Of  bonds  deposited  as  collateral  security. 

See  BONDS. 

2.  Of  goods. 

See  DAMAGES.  30. 

3.  S6  V.  €,  81  (P.Q.) — Boom9 — Proprietary  rights— Replevin — 

(Re-vevdication) — Estoppel  by  conduct 

O'S.  claiming  to  be  the  legal  depositary,  and  T.  McG.  olaiming  to  be 
nsnfrnctaary  under  86  Y.  c.  81  (P.Q.),  of  oertain  booms,  chains,  and  anchors 
in  the  Nicolet  river,  which  G.  B.,  being  in  possession  of  for  several  years 
under  certain  deeds  and  agreements  from  T.  McG.,  had  stored  in  a  shed  for  the 
winter,  brought  an  action  en  revendieation  to  replevy  the  same  and  for  (^5,000 
damages. 

Held,  affirming  the  judgment  of  the  Court  of  Queen's  Bench  for  Lower 
Canada  (appeal  side),  that  O'S.  and  T.  McG.  were  not  entitled  to  the  posses- 
sion as  alleged,  and  that  they  were  precluded  by  their  conduct  and  acquiescence 
from  disturbing  G.  B.'s  possession.    Ball  v.  McCaffrey,  20  Can.  S.  C.  B.  817, 

approved. 

ChShan^esBy  t.  BaU.— xxi  415. 

Revenue — 

See  CUSTOMS  DUTIES. 

CONSTITUTIONAL  LAW. 

Review,  Court  of,  P.  Q. — No  appeal  to  Supreme  Court  from  judg- 
ment of. 

See  JUBISDICTION,  12. 
[But  see  now  S.  C.  Act,  1891,  c.  25,  s.  3.] 

8.    New  trial  ordered  by,  in  case  tried  in  a  rural  district — 34  V. 
c  4,  8.  10,  and  35  V.  c  6,  a  13  (P.Q.). 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  14. 

liUght  of  Way — Public — Extinguished  by  necessary  implication. 

See  A0CR£TI0N,  1. 
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Right  of  V/bj— Continued. 

3.    Possessory  action — Plea  of  having  exercised  right  of  way  for 
many  years. 

See  POSSESSORY  ACTION. 

Ril>arian  Proprietors — Rights  of,  as  to  fishing. 

See  PETITION  OF  BIGHT,  4. 
FISHEBIES,  3. 

2.  Navigable  river — Access  to,  by  ripwrian  owner  —  Right  of — 

Railway  company  responaible  for  obstruction — Damages — 
Remedy  by  action  at  law — When  allowed — -^  &  H  V. 
(P,Q.)  c.  43,  «.  7,  s-ss,  3&6. 

Held)  reversing  the  jadgment  of  the  ooort  below,  Taschereaa,  J.,  dinent- 
ing,  that  a  riparian  owner  on  a  navigable  river  is  entitled  to  damages  against 
a  railway  company,  although  no  land  is  taken  from  him,  for  the  obstmotion 
and  interrupted  access  between  his  property  and  the  navigable  waters  of  the 
river,  viz.,  for  the  injnry  and  diminution  in  value  thereby  occasioned  to  his 
property. 

2.  That  the  railway  company,  in  the  present  case,  not  having  complied 
with  the  provisions  of  48  dk  44  Y.  (P.Q.)  c.  48,  s.  7,  s-ss.  Z  A  6,  the  appellant's 
remedy  by  action  at  law  was  admissible. 

Pion  T.  Horih  Shore  Ry.  Co.— xiv.  677. 

[In  this  case  the  Judicial  Committee  affirmed  tbe  judgment  of  the 

Supreme  Court.    See  14  App.  Cases,  612.    At  p.  614,  it  is  stated  that  Mr. 

Justice  Strong  dissented  from  the  judgment  of  the  court.    This  is  an  error: 

Mr.  Justice  Strong  concurred  with  the  majority  of  the  court  in  allowing  the 

appeal]. 

See  Bigaouette  v.  North  Shore  Ry,  Co. —zvii.  868, 

EXPROPRIATION,  10. 

3.  Expropriation  for  railway  purposes — Navigable  river— Right 

of  acc^  et  sortie  by  riparian  proprietor. 

See  EXPROPRIATION,  10. 

4.  Darrujuge  to  land  by  construction  of  dam — Servitude— Arts,  SOS, 

649,  2193,  C,  C.—C.  8.  L  C.  c,  Bl—Improvemeftit  of  water 
courses. 

Where  a  proprietor,  for  the  purpose  of  improving  the  value  of  a  water 
power,  has  built  a  dam  over  a  water  course  running  through  his  property  and 
has  not  constructed  any  mill  or  manufactory  in  connection  with  the  dam,  he 
cannot,  in  an  action  of  damages  brought  by  a  riparian  proprietor  whose  land 
has  been  overflowed  by  reason  of  the  construction  of  the  dam,  justify,  under 
the  provisions  of  c.  61,  C.  S.  L.  C.  Nor  can  he  acquire  by  prescription  a  right 
to  maintain  the  dam  in  question ;  Arts.  608,  649,  C.  C;  nor  can  he  claim 
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title  by  possession  to  the  land  overflowed  without  proving  the  requirements  of 

Art.  2198,  C.  C. 

Jonas  T.  Fiiher.— xvii.  515. 

6.  Laind  ordinance,  1866 — Grant  of  water  under — Right  to  ex- 
elusive  use  of  stream — Unoccupied  water — Proof  of  notice 
of  application  for  grant 

The  British  Columbia  Land  Ordinance,  1865,  contains  the  following 
provisions : —    . 

44.  **  Every  person  lawfully  occupying  and  bond  fide  cultivating  lands 
may  divert  any  unoccupied  water  from  the  natural  channel  of  any  stream, 
lake,  or  river  adjacent  to  or  passing  through  such  land,  for  agricultural  and 
other  purposes,  upon  obtaining  the  written  authority  of  the  stipendiary 
magistrate  of  the  district  for  the  purpose,  and  recording  the  same  with  him, 
after  due  notice,  as  hereinafter  mentioned,  specifying  the  name  of  the  appli- 
cant, the  quantity  sought  to  be  diverted,  the  place  of  diversion,  the  object 
thereof,  and  all  such  other  particulars  as  such  magistrate  may  require." 

45.  "  Previous  to  such  authority  being  given,  the  applicant  shall  post  up 
in  a  conspicuous  place  on  each  person's  land  through  which  it  is  proposed  that 
the  water  should  pass,  and  on  the  District  court  house,  notices  in  writing, 
stating  his  intention  to  enter  such  land,  and  through  and  over  the  same  to  take 
and  carry  such  water  specifying  all  particulars  relating  thereto,  including 
direction,  quantity,  purpose  and  term.'* 

In  an  action  by  a  grantee  of  water  under  this  ordinance  for  interference 
with  the  use  of  the  same. 

Held,  affirming  the  judgment  of  the  court  below,  that  the  ordinance  was 
not  passed  for  the  benefit  of  riparian  owners  only,  but  any  cultivator  of  land 
could  obtain  a  grant  of  water  thereunder. 

Held,  further,  that  the  water  of  a  stream,  etc.,  may  be  unoccupied  under 
the  ordinance  even  though  there  may  be  a  riparian  proprietor  upon  a  part  of 

it. 

Held,  also,  Bitchie,  G.J.,  and  Strong,  J.,  dissenting,  that  the  provisions  of 
s.  45  are  merely  directory  but  if  imperative  a  grantee  of  water  under  the 
ordinance  who  has  used  the  water  granted  to  him  for  several  years  would  not 
be  required,  in  an  action  for  damages  caused  by  interference  with  such  user, 
to  prove  that  he  gave  the  notices  required  by  that  section  as  it  would  be  pre- 
sumed that  the  same  were  given  before  recording  the  grant. 

Held,2)^r  Ritchie,  C.J.,  and  Strong,  J.,  that  the  water  records  in  evidence 

were  imperfect  and  the  grant  to  plaintiff  was  not  proved  thereby ;  that  having 

failed  to  prove  authority  from  the  magistrate  to  direct  the  water  his  riparian 

rif^hts  either  at  common  law  or  under  the  ordinance  were  not  established  and 

the  action  failed. 

Hartley  t.  Canon— xz.  634. 

[Leave  to  appeal  in  this  case  was  gi  anted  by  the  Judicial  Committee  of  the 
Privy  Council,  but  the  appeal  was  dismissed  without  consideration  of  the 
merits  of  the  case  on  it  appearing  that  the  appellant  Clark  had  parted  with  his 
interest  in  the  property.] 
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Rivers — Obstmction  in  navigable. 

See  LEGISLATURE,  8. 
NAVIGATION. 
RIPARIAN  PROPRIETORS,  2. 

Road — Road  under  control  of  The  Quebec  North  Shore  Turnpike 
Road  trustees — Petitory  action  by  trustees — No  title  to  sup- 
port— No  possession  by  trustees  except  of  ground  actually 
used  by  pvMic — Semble,  the  property  in  skch  roads  vested 
in  the  Crown  —  Power  to  widen  by  expropriation  —  36 
Geo.  III.  c.  9—4  V.  c,  17—18  F.  c.  100,  s.  U  (Q.). 

The  appellants,  as  owners  in  trast  and  administrators  of  a  certain  turn- 
pike road,  extending  from  the  city  of  Quebec  to  a  place  called  Saat-a-la-Puoe, 
instituted  the  present  suit  against  the  respondent  to  rectify  an  encroachment 
upon  the  said  road.  They  alleged  in  their  declaration  :  **  That  in  the  month 
of  June,  1880,  or  about  that  time,  the  defendant  illegally  and  without  any 
right  whatsoever,  unjustly  took  possession  of  a  part  of  the  property  belon^^ng 
to  plaiutiffs,  to  wit :  of  a  part  of  the  aforesaid  road,  hereinabove  described, 
being  about  20  feet  front  by  5  feet  in  depth  of  the  said  road,  situate  inthe  said 
parish  of  Ch&teau  Richer  on  the  north  side  of  said  road,  opposite  a  lot  of  land 
belonging  to  and  possessed  by  the  defendant.  .  .  That  the  said  defendant, 
after  having  thus  illegally,  knowiuKly  and  without  any  right,  taken  possession 
of  the  said  piece  of  land,  dug  deeply  in  and  under  the  said  road  and  erected 
and  built  on  the  said  piece  of  land  a  building  or  cellar,  and  committed  other 
acts  and  encroachments,  which  he  had  no  right  to  commit,  thereby  decreasing 
the  legal  width  of  the  road  by  at  least  5  feet." 

The  delay  for  bringing  an  action  en  d^tnolition  being  expired,  the  appellants 
by  their  conclusions  asked  to  be  declared  proprietors  in  possession  of  said  road 
and  to  have  the  said  building  or  cellar  removed  in  the  ordinary  course  of 
law. 

To  this  action  the  respondent  pleaded  (I)  the  general  issue,  and  (2) 
specially  by  a  peremptory  exception  that  the  part  of  the  said  road  which  ran 
through  his  land  was  a  portion  of  said  land ;  that  he  acquired  said  land  at 
sherifiPs  sale  ;  that  he  was  owner  of  the  land  on  each  side  of  the  road,  which 
in  the  said  place  was  bounded  on  the  north  by  a  ditch  and  on  the  south  by  a 
fence,  and  that  the  building  of  the  said  cellar  in  no  way  encroached  upon  the 
road  in  question. 

The  road  was  put  under  the  control  of  the  appellants  by  the  16th  Y.  o.  236, 
8.  5,  s-s.  9,  in  1853.  The  width  of  main  roads  or  the  King's  Highways  was 
regulated  then  by  the  86  Geo.  III.  c.  9,  s.  2 :  "  And  be  it  further  enacted,  by 
the  authority  aforesaid,  that  the  King's  Highways  shall  be  thirty  feet  wide 
between  two  ditches,  each  of  three  feet  wide,  and  of  sufficient  depth  to  drain 
off  the  water,  and  where  the  said  highways  are  not  already  thirty  feet  wide, 
[French  measure — equal  to  thirty-one  feet  ten  and  one-half  inches  English]  — 
the  Grand  Voyer,  if  he  shall  think  it  necessary  and  practicable,  shall  cause 
them  to  be  widened  by  bhe  person  bound  to  repair  the  same." 
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The  Btatate  which  oreatod  Ihe  irnst,  orduumoe  4  Y.  o.  17,  b.  8,  Tested  the 
tmstees  with  all  the  powers  which  were  Tested  in  the  Grand  Voyers  or  the 
mtinioipal  conncils  hy  36  Geo.  III.  o.  9,  and  by  ordinance,  4  V.  c.  4,  ss.  87  and 
45;  8  Y.  0.  40,  ss.  28  and  80;  10  A  11  Y.  c.  7,  ss.  88  and  89. 

And  it  ordered  and  enacted  that  the  said  tmstees,  in  the  manner  which 
they  deem  fit,  might  cause  the  said  roads  and  each  of  them,  and  the  bridges 
thereupon,  to  be  improTed  and  widened,  repaired  and  made  anew,  and  might, 
for  the  pnrposes  aforesaid,  or  any  of  them,  by  themselves,  their  agents  and 
servants,  go  into  and  enter  upon,  and  take  any  land  or  real  property. 

In  sapport  of  their  pretension  that  the  road  shoold  be  thirty-six  feet  wide 
(French  measure)  the  ditches  forming  part  of  the  road,  the  appellants  cited 
41st  s.  of  18  Y.  c.  100  (Q.),  which  amended  the  existing  law  as  to  the  width  of 
highways :  *'  No  front  road  hereafter  to  be  opened  shall  be  less  than  thirty -six 
feet  (French  measure)  in  width,'*  and  argued  that  this  Act  must  have  been 
based  on  the  general  custom  which  had  existed  up  to  that  time  of  making  all 
front  roads  thirty- six  feet  wide  (French  measure.) 

In  1854  the  appellants  macadamized  the  road  in  question  and  made  the 
ditch  on  the  north  side  of  the  road,  thereby  fixing,  themselves,  the  limit  of  the 
road ;  and  the  evidence  showed  they  placed  it  there  becaase  there  is  on  the 
north  side  of  the  road  a  hill  which  terminates  at  the  ditch,  and  at  the  distance 
of  one  foot,  and  one  foot  nine  inches  from  the  edge  of  the  ditch,  in  front  of  the 
cellar,  the^ound  is  four  feet  some  inches  higher  than  the  level  of  the  road, 
therefore  it  was  not  possible  to  pass  there,  or  to  make  a  ditch  to  drain 
the  road. 

'  The  appellants  made  the  ditch  at  the  foot  of  the  hill,  the  only  place  where 
it  was  practicable  to  make  it ;  and  they  thereby  left  beyond  the  ditch  and  con- 
sequently beyond  the  road  the  ground  they  claimed  as  forming  part  of  the 
road.  The  south  side  of  the  road  was  bounded  by  a  fence,  and  between  the 
fence  and  the  north-east  side  of  the  ditch  there  was  a  width  of  thirty  feet,  and 
from  the  edge  of  the  north-east  side  of  the  ditch  to  that  of  the  corner  of  the 
cellar,  there  was  a  width  of  one  foot  nine  inches ;  at  the  south  corner  the  width 
was  nine  inches  less. 

The  appellants*  action  was  maintained  in  the  Superior  Court  by  Mr. 
Justice  Casault. 

Respondent  having  carried  the  case  to  the  Court  of  Queen*s  Bench,  three 
of  the  honorable  judges,  Dorion,  C.J.,  and  Monk  and  Tessier,  JJ.,  reversed  the 
judgment  of  the  Superior  Court,  Cross  and  Baby,  JJ.,  dissenting.  (The  judg- 
ment of  Dorion,  C.J.,  will  be  found  reported  in  3  Dorion*s  Q.  B.  R.  65.) 

The  appellants  appealed  to  the  Supreme  Court  of  Canada  and  claimed 
that  the  said  judgment  of  the  Court  of  Qneen*s  Bench  should  be  reversed  for, 
amongst  others,  the  three  following  reasons,  because :  Ist.  They  had  a  perfect 
right  to  bring  the  action  they  instituted  against  the  respondent ;  2nd.  The 
road  in  question  should  be  38  feet  3  inches  (equal  to  36  feet  French  measure) 
wide  at  least ;  and  3rd.  Respondent  had  decreased  the  legal  width  of  the  road 
by  at  least  5  feet,  which  he  was  bound  to  restore  to  the  appellants. 

Held,  per  Ritchie,  C.J.,  and  Fournier  and  Henry,  JJ.,  that  the  road  was 
an  ancient  road  which  was  not  of  the  width  of  80  feet  (French  measure)  when 
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the  appeUanti  reoetTed  control  of  it ;  that  the  law  olearly  reoognized  such  roads, 
and  contemplated  that  the  Grand  Yoyer,  if  he  should  think  it  necessary  and 
practicable,  should  caose  sach  roads  to  be  widened,  and  this  he  had  never  done 
as  regards  this  road ;  that  the  appellants  in  1854  appear  to  have  taken  the 
road  in  the  state  it  then  was,  and  never  to  have  exercised  the  power  of  widen- 
ing it  given  them  by  4  Y.  o.  17,  upon  paying  an  indemnity  to  the  proprietor ; 
and  that  whether  the  road  was  the  legal  width  or  not  the  appellants  had  no 
right  to  any  gronnd  beyond  what  formed  part  of  the  road,  and  served  as  soch 
for  the  nse  of  the  public  and  for  the  ditches,  if  any ;  and  therefore  could  not 
claim  the  groand  beyond  the  ditch  on  the  north  side  of  the  road,  which  could 
not  be,  and  never  was,  used  by  the  public,  and  never  formed  part  of  the  road. 

Per  Strong  and  Henry,  JJ.,  that  the  property  of  the  road  was  vested  in  the 
Crown,  and  the  effect  of  the  statutes  was  not  to  take  the  property  out  of  the 
Crown  and  vest  it  in  the  trustees,  but  to  make  them  custodians  of  the  road 
and  the  tolls,  for  the  benefit  of  the  bondholders  and  the  public.  The  appellants 
failed  to  show  either  title  or  possession,  and  the  action  therefore  failed. 

Appeal  dismissed  with  costs.     (Gwynne,  J.,  dissenting.) 

The  Qnebac  North  8hoF6  Turnpike  Road  Tnuteei  t.  Yeiiiuu— 8th  March,  1884. 

2.  Road  Co. — Collector  of  tolls — Negligence — Liability  of  com- 

pany. 

See  NEGLIGENCE,  87. 

3.  Statute— Application  of— R.  S.  O.  (1887),  c.  159—53  V.  c.  42— 

Application  to  company  incorporated  by  special  charter — 
Collection  of  tolls — Maintenance  of  road — Injunction. 

See  CORPORATIONS,  49. 
HIGHWAY. 

Road  allowance. 

See  HIGHWAY,  1,  4,  6. 


S. 

Saisie  Conservatoire — Petition  contesting  seizure  before  judg- 
ment— Judgment  ordering  petition  to  be  proceeded  with  at 
same  time  as  main  action — Not  appealable — S.  &  E.  C.  Act, 
R.  S.  C.  c.  135,  8s.  24  it  28. 

See  JURISDICTION.  79. 

Saint  John,  City  of. 

See  ASSESSMENT  AND  TAXES,  3,  6,  9,  11. 
CONTRACT,  4,  20. 
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Sale  of  Goods — Dwmagea  for  breach  of  warranty — Svhaequent 
auction  for  price — Evidence  in  mitigation. 

(3.,  wishing  to  procure  a  water  wheel  which,  with  the  existing  water  power, 
would  be  sufficient  to  drive  the  machinery  in  his  mill,  A.  undertook  to  put  in 
a  **  Four-Foot  Sampson  Turbine  Wheel,"  which  he  warranted  would  be  suffi- 
cient for  the  purpose.  The  wheel  was  afterwards  put  in,  but  proved  not  to  be 
fit  for  the  purpose  for  which  it  was  wanted.  The  time  for  payment  of  the 
agreed  price  of  the  article  having  elapsed,  G.  sued  A.  for  breach  of  the  warranty 
and  recovered  |438  damages.  A.  subsequently  sued  C.  for  the  price,  and  G. 
offered  to  give  evidence  m  mitigation  of  damages  that  the  wheel  was  worthless 
and  of  no  value  to  him.  Objection  was  taken  that  it  was  not  competent  to  G.  to 
give  any  evidence  in  redaction  of  damages  by  reason  of  the  breach  of  warranty, 
or  on  the  ground  of  the  wheel  not  answering  the  purpose  for  which  it  was 
intended,  and  the  learned  judge  presiding  at  the  trial  declared  the  evidence 
inadmissible. 

Held,  on  appeal,  reversing  the  judgment  of  the  Gourt  of  Appeal  for  Ontario, 
that  as  the  time  for  payment  of  the  agreed  price  of  the  article  had  elapsed 
when  the  first  action  was  brought,  and  only  special  damages  for  breach  of 
warranty  had  been  recovered,  the  evidence  tendered  by  G.  in  tfiis  case  of  the 
worthlessness  or  inferiority  of  the  article  was  admissible.  Strong,  J.,  dis- 
senting. 

Church  T.  Abell.— i.  442. 

2.    Sale  of  goods — Goods  sold  by  agent  as  principal — Right  of 
set-off. 

The  B.  M.  Go.  (plaintiffs)  sued  D.  (defendant)  for  goods  sold  and  delivered. 
D.  pleaded  that  the  goods  were  sold  to  him  by  one  A ,  whom  the  defendant 
believed  to  be  the  principal,  and  that  before  the  defendant  knew  that  the 
plaintiffs  were  the  principals,  the  said  A.  became  indebted  to  the  defendant  in 
the  sum  of  9400,  w*hich  he,  the  defendant,  was  willing  to  set-off  against  the 
plaintiff's  claim.     The  jury  found  a  verdict  for  the  defendant  on  this  plea. 

Held,  that  the  defendant,  having  purchased  the  goods  without  notice  of 
A.*s  being  an  agent,  and  A.  having  sold  them  in  his  own  name,  could  set-off  the 
debt  due  to  him  from  A.  perbonally,  in  the  same  way  as  if  A.  had  been  the 
principal;  and  that  the  verdict  should  be  sustained. 

The  BowmanTille  Machine  Co.  t.  Dempster. — ^ii.  21. 
8.    Timber,  sale. 

See  AGREEMENT,  1,  4. 

4f.    Contract  for  purchase  of  com — BiU  of  lading — Draft  on  pur- 
chasers— Jus  disponendi — Delivery, 

W.,  a  commission  merchant,  residing  at  Toledo,  Ohio,  purchased  and 
shipped  a  cargo  of  corn  on  the  order  of  G.  et  al.,  distillers  at  Belleville,  and 
drew  on  them  at  ten  days  from  the  date  for  tlie  price,  freight  and  insurance. 
This  draft  was  transferred  to  a  bank  in  Toledo  and  the  amount  of  it  received 
by  W.  from  the  bank,  and  the  corn  having  been  insured  by  W.  for  his  own 
benefit,  was  shipped  by  him  under  a  bill  of  lading,  which  together  with  the 
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policy  of  insoranoe,  was  assigned  by  him  to  the  same  bank.  The  bank  for- 
warded the  draft,  policy  and  bill  of  lading  to  their  agents  at  Belleville,  with 
instractions  that  the  com  was  not  to  be  delivered  nntil  the  draft  was  paid. 
The  draft  was  accepted  hy  C.  et  al.,  bat  the  cargo  arriving  in  Belleville  in  a 
damaged  and  heated  condition,  between  the  dates  of  the  acceptance  and  the 
maturity  of  the  said  draft,  C.  et  al,  refused  to  receive  it,  and  afterwards  to  pay 
draft  at  maturity.  Thereupon  the  bank  and  W.  sold  the  cargo  for  behalf  of 
whom  it  might  concern,  credited  C.  et  al.  with  the  proceeds  on  aooonnjb  of 
draft,  and  W.  filed  a  bill  to  recover  balance  and  interest. 

Held,  reversing  the  judgment  of  the  Court  of  Appeal  for  Ontario,  Strong, 
J.,  dissenting,  that  the  contract  was  not  one  of  agency,  and  that  the  property 
in  the  com  remained  by  the  act  of  W.  in  himself  and  his  assignees,  until  after 
the  arrival  of  the  corn  at  Belleville  and  payment  of  the  draft ;  and  the  damage 
to  the  corn  having  occurred  while  the  property  in  it  continued  to  be  in  W.  and 
his  assignees,  C.  et  al,  should  not  bear  the  loss. 

Corby  t.  WlUianu.— vii.  470. 

5.    Sale  offish  in  storage — Right  to  hold  goods  by  bailee  for  unpaid 
purchase  money — Delivery  of  part. 

Action  of  trover  charging  the  appellants  with  converting  250  barrels  of 
mackerel,  which  were  the  property  of  \V.  M.  R.  the  respondent's  assignor. 
One  of  the  branches  of  appellant's  business  was  supplying  merchants  who  were 
connected  with  the  fishing  business  in  the  country,  and  who  in  return  sent 
them  fish,  which  was  sold  and  the  proceeds  placed  by  appellants  to  credit  of 
their  castomers.  One  S.,  who  so  dealt  with  appellants,  in  October,  1877,  sent 
them  77  barrels  of  herring  and  236  barrels  of  mackerel.  On  8rd  November, 
1877,  6.  sold  all  the  fish  he  had,  including  those  mackerel,  to  one  R.  at  ^  a 
barrel,  when  some  were  delivered,  leaving  236  barrels  in  the  appellants'  store, 
and  in  payment  received  |4,000  and  a  promissory  note  for  $4,000  at  four 
months.  This  note  was  given  to  appellants  by  S.  on  account  of  his  general^ 
indebtedness.  On  the  4th  March,  1878,  R.  became  insolvent,  and  the  respond- 
ent, who  was  subsequently  appointed  assignee,  demanded  the  236  barrels  of 
mackerel  and  brought  an  action  to  recover  the  same.  After  issue  was  joined, 
the  appellants  proved  against  the  estate  of  R.  on  the  note  and  received  a 
dividend  on  it.  The  chief  justice  at  the  trial  gave  judgment  for  f  1,888,  less 
146.10  for  one  months*  insurance  and  six  months'  storage,  and  found  that  the 
appellants  had  knowledge  that  the  fish  sued  for  were  included  by  the  insolvent 
in  the  statement  of  his  assets,  and  made  no  objection  thereto  known  to  the 
assignee  or  creditors  at  the  meeting. 

Held,  Strong,  J.,  dissenting,  that  the  appellants  having  failed  to  prove  the 
right  of  property  in  themselves,  upon  which  they  relied  at  the  trial,  the 
respondent  bad  as  against  the  appellants'  a  right  to  the  immediate  possession 
of  the  fish. 

2.  That  S.  had  not  stored  the  fish  with  appellants  by  way  of  security  for 
a  debt  due  by  him,  and  as  the  appellants  had  knowledge  that  the  fish  sned  for 
were  included  by  the  insolvent  in  the  statement  of  his  assets,  to  which  state- 
ment they  made  no  objection,  but  proved  against  the  estate  for  the  whole 
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amount  of  insolvent's  note,  and  received  a  dividend  thereon,  they  oonld  not 
now  claim  the  fish  or  set  up  a  claim  for  lien  thereon. 

Troop  T.  HarC. — ^vii.  512. 

6.  Unwritten  commercial  contract  for — Acceptance,  evidence  of — 

Parol  adm^iasible—Art.  1235,  G.  G,  (P.Q^). 

Held)  reversing  the  judgment  of  the  court  helow,  that  in  an  action  in  the 
Province  of  Queheo  upon  an  unwritten  commercial  contract  for  the  sale  of 
goods  exceeding  the  sum  of  950,  oral  evidence  of  acceptance,  or  receipt,  of  the 
whole,  or  any  part  of  the  goods,  is  admissible,  under  Art.  1235,  C.  G. 

Munn  T.  Berger.— z.  512. 

7.  Consignment  of  goods  subject  to  payment  —  Agreement  that 

purchaser  shall  nx)t  sell — Passing  property. 

The  plaintiff  consigned  crude  oil  to  A.,  who  was  a  refiner,  on  the  express 
agreement  that  no  property  in  the  oil  should  pass  until  he  made  up  certain 
payments.  Without  making  such  payments,  however,  A.  sold  the  oil  to  the 
defendants,  without  the  knowledge  of  the  plaintiff. 

Held,  affirming  the  judgment  of  the  Court  of  Appeal  for  Ontario,  that 
although  the  defendants  were  purchasers  for  value  from  A.,  iu  the  belief  that 
he  was  the  owner  and  entitled  to  sell  the  oil  in  question,  the  plaintiff,  under 
his  agreement  with  A.,  having  retained  the  property  in  the  oil,  and  not  having 
done  anything  to  estop  him  from  maintaining  his  right  of  ownership,  was 
entitled  to  recover  from  the  purchasers  the  price  of  the  oil. 

Forrlstal  t.  McDonald. — ix.  12. 

8.  Contract — Appropriation — Payment. 

See  CONTRACT,  6. 

9.  Stoppage  in  transitu — Goods  in  bond. 

See  STOPPAGE  IN  TRANSITU. 

10.  Contract,  parol  evidence  to  establish  when  admissible — As  to 

whether  a  mem.  in  writing  contained  the  terms  of  agree- 
ment, a  question  for  jwry — Statute  of  frauds — Damages — 
ComTnon  counts. 

The  plaintiff  sued  defendants  upon  a  contract  alle|2;ed  to  have  been  made 
by  them  with  the  plaintiff  to  deliver  to  the  plaintiff  at  Saint  John,  N.  B.,  200 
cords  of  good  merchantable  hemlock  bark,  suitable  for  tanning,  at  94  per  cord, 
the  plaintiff  paying  freight  from  Shediac.  He  also  declared  upon  the  common 
money  counts. 

The  plaintiff  at  the  trial  gave  evidence  to  the  effect  that  the  contract  was 
wholly  verbal,  and  that  the  defendants  had  agreed  that  the  bark  should  be  all 
good  bark ;  that  it  was  to  be  delivered  at  St.  John  and  measured  on  the  cara 
there ;  that  the  defendants  were  to  send  some  one  to  measure  it,  and  that  if 
they  did  not  plaintiff's  son  was  to  measure  it ;  that  the  plaintiff  was  to  pay 
freight  from  Shediac,  where  the  defendants  were  to  load  it  on  the  cars,  and  aa 
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to  payment  the  plaintiff  gave  evidence  that  1804.84,  then  dne  by  defendants  to 
plaintiff,  was  to  be  applied  npon  the  bark,  and  that  the  defendants  were  to 
take  leather  from  the  plaintiff  in  payment  of  the  balanoe ;  that  the  bark  was 
to  be  delivered  in  two  or  three  months,  as  the  plaintiff  wanted  it  In  answer 
to  plaintiff's  order  to  forward  bark  the  defendants  sent  forward  three  car 
loads,  which  proved  to  be  utterly  worthless.  The  plaintiff  also  gave  evidence 
that  at  the  solicitation  of  the  defendants  he  gave  them  his  note  for  $500  at 
4  months  on  the  defeadants  promising  that  the  bark  would  be  all  in  before  the 
note  was  due,  and  that,  notwithstanding  the  giving  of  the  note,  the  defendants 
would  take  leather  in  payment  of  the  bark  as  agreed ;  that  when  plaintiff 
asked  defendant  Hamilton  for  a  receipt  for  the  note  for  9500,  the  latter  wrote 
out  the  following  paper  : — 

"  C.  H.  Pbtbbs,  Esq., 
"  1876.                                                         "  To  Hakilton  A  Suith. 
'*  April  20,  To  200  cords  hemlock  bark  at  Shediac,  |4 $800  00 

It  «l  li  «(  A     OA 

$804  84 
Or. 

**  By  note  at  4  mos $600  00 

**    goods  per  statement  of  acct 804  84 

$804  84 

**  The  above  bark  to  be  measured  on  the  cars  in  St.  John. 

"  Settled  as  above. 

"  Hamilton  A  Smith." 

Upon  this  document  being  produced  the  defendants  insisted  that  it  con- 
tained the  contract  and  that  the  plaintiff's  evidence  of  the  contract  must  fall 
to  the  ground.  Both  parties  were  permitted  to  give  oral  testimony  to  establish 
what  the  contract  was.  The  evidence  was  chiefly  that  of  the  plaintiff  and 
defendant  Hamilton,  and  was  very  contradictory.  The  jury  believed  the 
plaiutiff  and  rendered  a  verdict  for  him  for  $945.80  damages. 

The  Supreme  Court  of  New  Brunswick  made  a  rule  for  a  new  trial  abso- 
lute, being  of  opinion  that  the  contract  had  been  reduced  to  writing  and  was 
contained  in  the  memorandum  of  the  20th  April,  1876;  that  the  words  **at 
Shediac  "  iu  the  memorandum  showed  that  the  bark  was  at  Shediac  at  that 
time,  and  that  the  parties  were  contracting  with  reference  to  that  particular 
bark.  That  being  the  case,  it  was  unnecessary  to  make  any  stipulation  about 
the  delivery,  because  by  the  sale  the  property  vested  in  the  plaintiff  without 
any  delivery,  and  tlie  evidence  of  the  plaintiff  as  to  delivery  should  not  have 
been  received,  for  it  was  either  immaterial,  or  the  effect  of  it  was  to  vary  the 
terms  of  the  written  contract,  which,  being  for  the  sale  of  goods  above  the 
value  of  £10  was  required  by  the  Statute  of  Frauds  to  be  in  writing. 

On  appeal  to  tne  Supreme  Court  of  Canada,  Held,  that  whether  the 
mem.  of  the  20th  April,  1876,  was  or  was  not  drawn  up  by  the  consent  of  both 
parties  with  intent  to  be  that  which  should  settle  and  contain  their  contract 
in  whole  or  in  part  was  a  question  for  the  jury,  and  the  onui  of  proving  that 
the  document  was  drawn  up  for  that  purpose  lay  upon  the  defendants.    That 
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the  nature  of  the  oaae  required  that  hoth  parties  should  be  permitted  to  give 
oral  testimony  to.  establish  what  the  contract  was,  and  as  the  jory  had  wholly 
disbelieved  the  defendants*  evidence  the  plaintiff  was  entitled  to  recover  both 
on  the  common  counts  and  on  the  special  counts,  and  the  verdict  of  the  jury 
should  not  have  been  set  aside. 

Appeal  allowed  with  costs. 

Peten  t.  HamlltoB.— 10th  June,  1880. 

11.  Contract  of  sale — Goods  not  specified — Intention  to  passpro- 

perty — Appropriation, 

T.,  a  brick-maker,  sold  by  sample  50,000  bricks  out  of  a  kiln  containing 
100,000,  to  the  plaintiff,  who  paid  the  contract  price,  and  hauled  away  about 
16,000.  The  balance  remained  in  the  kiln  in  T.'s  yard,  and  were  never  in  any 
way  separated  from  the  rest  of  the  kiln,  or  appropriated  to  the  plaintiff.  The 
defendant  (the  sheriff)  subsequently  sold  them  under  an  execution  at  the  suit 
of  W.  against  T.  Plaintiff  brought  trover  against  the  defendant,  claiming 
property  in  84,000  of  the  bricks. 

The  Supreme  Court  of  New  Brunswick  held  (Wetmore,  J.,  dissenting),, 
that  the  contract  was  executed,  and  the  property  in  the  bricks  passed  to  the 
plaintiff  at  the  time  of  sale.    4  Pugs.  &  Bur.  284. 

On  appeal  to  the  Supreme  Court  of  Canada,  Heidi  reversing  the  judgment 
of  the  court  below,  that  the  sale  was  one  by  sample ;  the  bricks  sold  were  not 
spedfioally  ascertained,  and  there  was  no  evidence  from  which  it  could  be^ 
inferred  that  it  was  the  intention  of  the  parties  the  property  in  the  bricks 
should  pass  before  delivery. 

Appeal  allowed  with  costs. 

Temple  t.  Close. — 16th  February,  1881. 

12,  Plea  oftendercmd  payment  into  cov/rt  acknowledges  liability — 

Agent — Contract  by,  for  UTidisclosed  principal — Sale,  with 
privilege  of  taking  biU  of  lading,  or  revmghing  at  seller'9 
expense. 

An  action  instituted  by  the  Canada  Shipping  Co.,  to  recover  98,088.44,. 
being  the  price  of  810  tons,  5  cwt.  of  steam  coal  sold  by  their  agents,  Thomp- 
son, Murray  <&  Co.,  through  T.  S.  Noad  Broker  as  per  following  note. 

<'  No.  8,435.  •*  MoNTBBAL,  18th  Aug. ,  1879. 

"  Messrs.  Thompson,  Murray  &  Co. : — 

"  I  have  this  day  sold  for  your  account,  to  arrive,  to  the  Y.  Hudon  Cotton 
Mills  Company,  the  810  tons,  5  cwt.  best  South  Wales  Black  Vein  Steam  Coal^ 
per  bill  of  lading,  per  *  Lake  Ontario,*  at  98.75  per  ton  of  2,240  lbs.,  duty  paid, 
ex  ship;  ship  to  have  prompt  despatch. 

**  Terms,  net  cash  on  delivery,  or  80  days  adding  interest,  buyers*  option. 

"  Brokerage  payable  by  you,  buyer  to  have  privilege  of  taking  bill  of  lad- 
ing,  or  re-wei^ing  at  sellers*  expense.*' 
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Th«  dafendMiU  pleaded  thai  the  oontnot  was  with  Thompeon,  Marray  & 
Co.  penonally,  aod  that  the  plaintiffs  had  no  action ;  and,  hy  a  eeeond  plea, 
tiiat  the  oargo  pontained  only  765  tone,  680  lbs*,  the  priee  of  which  was  92.668.72, 
which  they  had  offered  ThompeoD,  Hurray  A  Oo.,  together  with  the  price  of 
10  tone  more  to  aToid  litigation,  in  all  $2,890.72,  which  they  fatoaght  into  court, 
without  acknowledging  their  liability  to  the  plaintiffs,  ssid  piayed  that  their 
action  be  dismissed  as  to  any  farther  or  greater  sum. 

It  was  proved  that  the  def eudants  agreed  to  take  the  coal  as  per  bill  of 
lading  without  having  it  weighed.  They,  however,  caused  it  to  be  weighed  in 
their  own  yard,  without  notice  to  the  vendors,  and  the  eargo  was  found  to 
contain  only  766  tons,  680  lbs.  About  three  weeks  after  having  received  the 
bill  of  lading,  when  called  upon  to  pay,  they  claimed  a  reduction  for  the 
defleiency. 

The  Court  of  Queen's  Bench  for  Lower  Canada,  Held,  1.  That  the  plain- 
tiffs had  a  right  to  bring  an  action  to  recover  the  price  of  coal  sold  by  their 
agents  in  their  own  name,  and  without  disclosing  their  principals. 

2.  That  the  defendants  had  no  right  to  refuse  payment  for  the  eargo  on 
the  ground  of  deficiency  in  the  delivery,  considering  that  the  weighing  was 
made  by  the  defendants  in  the  absence  of  plaintiffs,  and  without  notice  to 
them,  and  at  a  time  when  the  defendants  were  bound  by  the  option  they  had 
previously  made  of  taking  the  coal  in  bulk. 

8.  That  the  defendants  in  tendering  and  depositing  in  court  the  sum  of 
$2,890.72  as  the  value  of  the  quantity  of  coal  actually  received,  had  acknow- 
ledged their  liability  towards  the  plaintiffs.    See  2  Dorion's  Q.  B.  B.  866. 

On  appeal  to  the- Supreme  Court  of  Canada,  Held,  p«r  Ritchie,  CJ.,  and 
Taschereau  and  Qwynne,  JJ.,  that  it  was  unnecessary  to  decide  the  question 
as  to  whether  the  action  could  be  brought  by  the  undisclosed  principal,  for  by 
their  plea  of  tender  and  payment  into  court  the  defendants  had  acknowledged 
their  liability  to  the  plaintiffs,  although  such  tender  and  deposit  had  been 
made  **withoot  acknowledging  their  liability;"  Foumier  and  Henry,  JJ., 
dissenting. 

Per  Strong,  J. — That  the  aeUon  by  respondents  (undisdoeed  principab) 
was  maintainable. 

Fer  Fournier  and  Henry,  JJ.,  that  the  action  by  respondents  (undisclosed 
principals)  was  not  maintainable,  and  that  the  appellants  were  not  precluded 
from  setting  up  this  defence  by  their  plea  of  tender  and  payment  into  court. 

At  the  trial  it  was  proved  that  the  defendants  agreed  to  take  the  coal  as 
per  bill  of  lading  without  having  it  weighed.  They,  however,  caused  it  to  be 
weighed  in  their  own  yard,  without  notice  to  the  vendors,  and  the  cargo  was 
found  to  contain  only  766  tons,  680  lbs.  About  three  weeks  after  having 
received  the  bill  ol  lading,  when  called  upon  to  pay,  they  claimed  a  reduction 
for  the  deficiency. 

Held,  Fournier  and  Henry,  JJ.,  dissenting,  that  the  appellants  had  no 
right  to  refuse  payment  for  the  cargo  on  the  grounds  of  deficiency  in  the 
delivery,  considering  that  the  weighing  was  made  by  the  defendants  in  the 
absence  of  the  plaintiffs  and  without  notice  to  them,  and  at  a  time  wh^  the 
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defondanta  were  boond  by  fhe  option  they  had  previoasly  mode  of  taking  the 
ooal  in  bulk. 

Y.  HndoB  Cotton  Company  t.  Canada  Shipping  Co.— ziii.  401. 

is.  Agreement  for  sale  of  deals — Contract  not  complete — New 
trial. 

Action  for  an  alleged  agreement  contained  in  the  following  letters : — 

MoRCTON,  September  Idth,  1880. 
Messrs.  T.  L.  DeWolf  &  Co.,  Halifax  :— 

Dear  Sirs, — ^I  will  sell  and  deliver  to  yon  on  the  cars  at  'Port  da  Chene, 
all  the  merchantable  deals  and  deal  ends  I  can  mannfaetnre  at  my  mill  at 
Meadow  Brook,  this  season  and  next,  daring  the  shipping  season,  an  estimated 
qaantity  from  two  to  three  millions.  Deal  ends  not  to  exceed  what  may  be 
required  for  broken  stowage,  and  to  be  from  three  to  eight  feet  long. 

Price — nine  dollars  per  thoasand  saperfioial  feet  for  deals,  and  two-thirds 
price  of  deals  for  ends,  and  fourths,  if  any. 

spBomoitiON : 

88  per  cent.,  7x8  and  8x8 

85      «<  9x8 

10      "  10  X  8 

14      "  11x8 

8      **         12  X  8  and  upwards. 
Ayerage  length,  fourteen  f^et  or  more. 
About  ten  per  cent,  pine,  balance  spruce. 

The  pine  I  will  stick  and  pile  weU,  and  keep  on  my  wharf  until  you 
require  them  sent  forward. 

About  two  millions  to  be  ready  for  shipment  by  the  first  of  July  next,  and 
a  large  portion  ready  as  soon  as  navigation  opens. 

Terms — cash  on  delivery. 

This  offer  to  hold  good  until  the  first  of  October  next. 

Yours  truly, 

(Signed)  Abnsb  Johxs. 

Halifax,  29th  September,  1880. 

Abner  Jones,  Esq.,  Moncton : — 

Dear  Sir, — We  wired  you  this  morning  that  we  accepted  your  offer  for 
next  season's  cutting  of  dealtf,  which  we  now  beg  to  confirm.  If  you  have  any 
deals  sawn  this  fall  we  might  be  able  to  take  them  here,  we  paying  the  differ- 
ence of  railway  freight  between  Point  du  Chene  and  Halifax.  Please  let  us 
know  what  quantity  yon  think  yoa  will  cat  this  fall,  what  railway  freight  per 
car  is  to  Halifax,  and  also  to  Point  du  Chene. 

Please  let  us  know  if  yon  would  ship  what  you  out  this  fall  to  Halifax  if 
we  require  them. 

We  accept  your  offer,  as  made  in  your  letter  of  the  18th  inst.,  in  all 
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We  think  this  will  serve  instead  of  writing  out  a  oontraot,  bat  if  yoa 

require  it,  will  fill  one  up  and  send  yon. 

Yours  troly, 

T.  L.  DiWoLF  A  Go. 

The  action  was  tried  before  Mr.  Jastioe  King,  at  the  Westmorland  oirooit, 
in  December,  A.  D.,  1881,  and  resulted  in  a  verdict  for  plaintiff  for  93,500. 
The  jory  were  directed  to  find  for  the  plaintiff,  and  that  the  only  qaestion 
related  to  the  damages  to  be  awarded  plaintiff. 

The  defendants'  cowisel  moved  for  a  non-suit  at  the  close  of  the  plaintiff's 
case. 

The  defendants  applied  to  the  court  en  bane  to  set  aside  the  verdict,  and 
that  a  new  trial  be  ordered  on  the  grounds  set  out.    This  was  granted. 

The  learned  judge  at  the  trial  held  that  the  letters  of  the  18th  September, 
1880,  and  29th  September,  1880,  constituted  a  complete  and  binding  agreement, 
and  that  the  subsequent  correspondence  between  the  parties  did  not  show  that 
such  agreement  was  rescinded. 

The  court  (Allen,  G.J..  Weldon,  J.,  Wetmore,  J.,  Palmer,  J.  and  Fraser,  J.— 
King,  J.,  delivering  a  separate  judgment)  in  granting  a  new  trial  dealt  only 
with  these  points,  and  held  that  the  two  letters  above  quoted  constituted  a 
complete  binding  contract  between  the  parties,  but  that  both  agreed  to  abandon 
it-— or,  at  all  events,  that  certain  letters  were  evidence  of  such  abandonment — 
and  that  in  this  respect  the  direction  to  the  jury  was  incorrect. 

King,  J.,  while  also  of  opinion  that  the  two  letters  constituted  a  complete 
and  binding  contract,  was  inclined  to  think  that  there  was  a  question  for  the 
jury  whether  the  conduct  of  the  plaintiff,  after  receiving  the  defendants'  letter 
of  the  17th  December,  and  that  in  reply  to  his  of  the  16th  December,  was  not 
such  as  to  show  that  plaintiff  acquiesced  in  the  defendants'  notice  of  refusal  to 
abide  by  the  bargain. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  two  letters  of 
the  18th  and  26th  September,  1880,  did  not  constitute  a  complete  coiftract 
between  the  parties.  The  rule  having  been  taken  for  a  new  trial  only,  the 
court  refused  to  direct  a  non-suit  or  verdict  for  defendant,  but  affirmed  the 
rule  for  a  new  trial.    (Counsel  for  respondent  not  called  on.) 

Appeal  dismissed  with  costs. 

Jones  T.  DeWolf.— 26th  February,  1884. 

14.  Fraudulent  scheme  to  obtain  goods — ATvd  to  give  inadequate 
security  ^SimvXated  hypothec — Jtight  to  sue  for  price. 

There  were  special  counts  in  the  plaintiff's  declaration  in  this  case, 
alleging  that  goods  were  sold  to  the  defendants  on  a  representation  that  the 
latter  were  the  holders  for  value  of  a  certain  obligation  and  hypotheque  in 
their  favour  by  one  Theodore  Boy,  of  Montreal,  for  18,000,  payable  by  yearly 
instalments  of  $1,000,  with  interest ;  that  such  obligation  represented  the  bal- 
ance due  defendants  from  said  Boy  on  the  purchase  ol  certain  real  estate  sold 
to  Boy,  and  on  which  he  had  paid  1800  at  time  of  purchase,  and  that  Boy  was 
a  man  of  means  and  had  other  property.    The  plaintiff  sold  goods  to  the 
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defendants  to  the  amount  of  92,000,  and  accepted  as  payment  the  first  two 
instalments  of  said  ohligation,  which  were  duly  assigned  to  him,  the  defendant 
Boy  not  being  present  at  the  time  of  such  assignment,  but  afterwards  being 
taken  to  the  notary's  office,  where  he  accepted  the  said  transfer.  The  declar- 
ation then  alleged  that  the  said  representations  by  the  defendants  were  false 
and  fraudulent ;  that  the  transfer  of  the  property  to  Boy  and  the  said  obliga- 
tion were  fraudulently  ma^e  to  enable  the  defendants  to  use  the  said  obligation 
to  obtain  credit ;  that  Boy  never  paid  anything  on  account  of  the  purchase  of 
the  real  estate,  or  entered  into  possession  thereof,  but  that  defendants  kept 
possession  and  collected  the  rents  of  the  property ;  that  the  defendant  Boy 
was  not  a  man  of  means,  but  was  a  pauper  and  not  carrying  on  any  trade  or 
business  which  the  defendants  knew,  and  that  he  was  simply  a  prite  nom  for 
the  defendants.  The  declaration  also  contained  the  common  counts.  The 
plaintiff  therefore  concluded  that  he  had  a  right  to  demand  the  price  of  the 
said  goods  from  the  defendants,  and  prayed  that  the  obligation  be  set  aside  as 
regards  the  plaintiff,  and  that  it  be  declared  that  said  Boy  was  the  agent  (prHe 
nom)  of  the  defendants,  and  that  defendant  be  condemned  to  pay  the  sum  of 
$2,000,  with  interest  and  costs. 

The  defence  was  that  the  allegations  in  said  declaration  were  false ;  thai 
the  transactions  with  Boy  were  bond  fide  and  the  sale  an  actual  one ;  that  the 
instalments  of  said  obligation  were  accepted  by  plaintiff  in  payment  of  the 
goods  after  due  enquiry ;  and  that  even  if  the  allegations  were  true  the  plaintiff 
could  not  maintain  his  present  action. 

The  Superior  Court  gave  judgment  for  the  plaintiff,  finding  that  the 
property  was  worth  much  less  than  92,000 ;  that  Boy  never  paid  anything  on 
the  said  land  or  entered  into  possession ;  and  that  the  deed  to  and  obligation 
from  Boy  were  simulated  and  fraudulent.  This  judgment  was  confirmed  by 
the  Court  of  Queen's  Bench,  Justices  Monk  and  Cross  dissenting. 

Held,  affirming  the  judgments  of  the  courts  below,  that  the  evidence 
shewed  a  fraudulent  scheme  on  the  part  of  the  defendants  to  obtain  the  goods 
of  the  plaintiff  and  to  cheat  him  out  of  the  price  by  inducing  him  to  accept  an 
inadequate  security;  and  that  under  the  circumstances  the  plaintiff  was 
entitled  to  recover  for  such  price.    Henry,  J.,  dissenting. 

Taschereau,  J. — The  court  should  not  reverse  the  findings  on  a  question 
of  fact  of  the  two  courts  below,  except  under  very  unusual  circumstances — 
Hayg  V.  Gordon,  L.  B.  4  P.  C.  337 ;  Gray  v.  TumJbuU,  L.  B.  2  H.  L.  63 ;  Bell  v. 
Corporation  of  QuebeCy  6  App.  Cases  94 ;  Smith  v.  St.  Lawrenett  L.  B.  5  P.  C. 
308.     He  agreed,  however,  with  the  courts  below  on  the  facts. 

Appeal  dismissed  with  costs. 

Black  T.  Walker.— 8th  March,  1886. 

15.  Sale  of  lumber — Acceptance  of  part — Right  to  reject  remainder, 

T.  contracted  for  the  purchase  from  D.  of  200,000  feet  of  lumber  of  a  cer- 
tain size  and  quality,  which  D.  agreed  to  furnish.  No  place  was  named  for 
the  delivery  of  the  lumber,  and  it  was  shipped  from  the  mills  where  it  was 
■awed  to  T.  at  Hamilton,  T.  accepted  a  number  of  carloads  at  Hamilton,  but 
rejected  some  because  a  portion  of  the  lumber  in  each  of  them  was  not,  as 
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he  alleged,  of  the  sixe  and  qaality  contracted  for.  Held,  affirming  the  judg- 
ment of  the  Court  of  Appeal  for  Ontario,  Foumier  and  Henry,  JJ.,  diaoenting, 
that  T.  nnder  the  oircumstanoea  of  the  case  had  no  right  to  reject  the  Inmher, 
his  only  remedy  for  the  deficiency  heing  to  obtain  a  redaction  of  the  price  or 
damages  for  non-delivery  according  to  the  contract. 

Thomion  t.  Dyment.— ziii.  303. 

16.  Vendor  and  purchdser — Open  and  notorious  sale — Actual  and 
continued  change  of  possession — R.  S,  0.  c.  119,  s.  6 — £fir- 
'i^  of  former  owner  as  clerk. 

The  parchaser  of  the  stock  of  a  trader,  where  the  change  of  ownership  is 
open  and  notorions,  may  emp?oy  the  former  owner  as  a  clerk  in  carrying  on 
the  basiness,  and  notwithstanding  sach  hiring  there  may  be  "an  actaal  and 
continued  change  of  poessesion,**  as  reqnired  by  B.  8.  O.  c.  119,  s.  5.  Ontario 
hank  V.  Wilcox,  48  U.  G.  Q.  B.  460,  distingaished. 

Kinl^oh  T.  Bcribner.— xiv.  77. 

IT.  Delivery — Non-acceptance  by  vendee — Return  of  goods  to  ven- 
dor— Rescission  of  contract — Re-sale. 

H.  doing  basiness  at  Halifax,  N.  S.,  was  aocastomed  to  sell  hides  to  J.  L. 
of  Pictoa.  Their  usual  coarse  of  business  was  for  H.  to  ship  a  lot  of  goods 
consigned  to  J.  L.,  and  send  a  note  for  the  price  according  to  his  own  estim- 
ate of  weight,  etc.,  which  was  subject  to  a  Tuture  rebate  if  there  was  found  to 
be  any  deficiency.  On  July  14, 1884,  a  shipment  was  made  by  H.  in  the  usual 
course  and  a  note  was  given  by  J.  L.,  which  H.  caused  to  be  discounted.  The 
goods  came  to  Pictou  Landing  and  remained  there  until  August  5th,  when  J. 
L.  sent  his  lighterman  for  some  other  goods  and  he  finding  the  goods  shipped 
by  H.,  brought  them  up  in  his  lighter.  The  next  day  J.  L.  was  informed  of 
their  arrival  and  he  caused  them  to  be  stored  in  the  warehouse  of  D.  L.  where 
he  had  other  goods,  with  instructions  to  keep  them  for  the  parties  who  had 
sent  them.  The  same  day  he  sent  a  telegram  to  H.  as  follows :  "In  trouble. 
Have  stored  hides.  Appoint  some  one  to  take  care  of  them.'*  H.  inmiediately 
came  to  Pictou  and  having  learned  what  was  done,  expressed  himself  satisfied. 
He  asked  if  he  would  take  them  away,  but  was  assured  by  J.  L.  that 
they  were  all  right  and  left  them  in  the  warehouse.  On  August  6th  a  levy 
was  made,  under  an  execution  of  the  Pictou  Bank  against  J.  L.,  on  all  his  pro- 
perty that  the  sheriff  could  find,  but  the  goods  in  question  were  not  included  in 
the  levy.  On  August  the  12th  J.  L.  gave  to  the  bank  a  bill  of  sale  of  all  his 
hides  in  the  warehouse  of  D.  L.  and  the  bank  indemnified  D.  L.  and  took 
possession  under  such  bill  of  sale  of  the  hides  so  shipped  by  H.  and  stored  in 
said  warehouse.  In  a  suit  by  H.  against  the  bank  and  D.  L.  for  the  wrongful 
detention  of  such  goods : 

Held,  affirming  the  judgment  of  the  court  below,  that  the  contract  of  sale 
between  J.  L.  and  H.  was  rescinded  by  the  action  of  J.  L.  in  refusing  to  take 
possession  of  the  goods  when  they  arrived  at  his  place  of  business  and  handing 
them  over  to  D.  L.  with  direction  to  hold  them  for  the  consignor,  and  in 
notifying  the  consignor  who  acquiesced  and  adopted  the  act  of  J.  L.,  whereby 
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the  property  in  and  possession  of  the  goods  beoame  re-vested  in  H.  and  there 

was,  consequently,  no  title  to  the  goods  in  J.  L.  on  Angast  12th  when  the  bill 

of  sale  was  made  to  the  bank. 

Piotou  Bank  t.  Hanrey.— xiv.  617. 

18.  By  agent  of  two  firms — Qoods  of  both  principals — Single  price 

— Excess  of  authority. 

See  AGENT,  12. 

19.  Goods  sold  and  delivered — Credit — Direction  to  jury — With- 

drawal of  evidence  from  jury — New  trial. 

See  EVIDENCE,  42. 

20.  Contract  of  sale — Pa/rticvlar  chattel — Representation, 

McD.  bought  at  anction,  through  an  agent,  a  billiard  table  described  in 

the  auctioneer's  s^vertisement  as  **  a  full  size  6  pocket  English  billiard  table 

made  by  Thurston,"  etc.,  and  wrote  to  M.  &  Co.,  makers  of  billiard  tables  in 

Toronto,  describing  his  table  and  asking  terms  of  exchanging  it  for  a  new  one 

of  another  style.     On  receiving  the  information  asked,  McD.  wrote  that  he 

oould  not  accept  the  terms  offered.    M.  &  Co.  afterwards  wrote  the  following 

letter: — 

Toronto,  Oct.  2nd,  1886. 

D.  C.  McDouoALL,  Esq.,  Agent  Halifax  Banking  Co.,  Antigonish. 

Dear  Sib, — Your  laconic  reply  to  our  letter  of  24th  instant  to  hand.  We 
would  drop  bhe  matter  if  it  was  not  for  an  inquiry  which  we  have  just  received 
from  a  private  party  in  the  far  North- West  who  would  like  to  purchase  a  good 
second-hand  English  table.  We  would  therefore  kindly  ask  you  to  make  us 
your  offer  for  the  proposed  exchange,  and  if  we  can  possibly  do  it  we  will 
accept  it.  Give  us  as  near  a  description  as  you  can  of  your  table,  maker's 
name  is  essential,  but  as  you  have  nothing  with  it  but  the  billiard  outfit  (no 
life  and  pyramid  balls  and  boards)  you  should  not  make  your  price  too  high, 
or  a  deal  will  be  impossible.  Awaiting  your  kind  reply,  we  remain,  yours 
truly, 

Samuel  May  &  Co. 

To  which. McD.  answered :  I  may  just  say  I  never  saw  our  table  yet,  but 
am  informed  it  is  a  very  nice  one,  made  by  **  Thurston  "  and  very  little  the 
worse  of  wear,  being  in  the  private  family  of  Sir  Edward  Kenny  in  his  country 
residence  near  Halifax.  This  gentleman  who  purchased  the  table  for  us 
writes  thus :  "  I  got  the  3  billiard  balls  and  marker,  and  19  cues,  which  is  all 
that  is  needed  for  billiards.  I  am  told  the  table  is  a  great  bargain,  cost  £200 
in  England,  and  is  not  much  the  worse  for  wear.*'  The  table  is  6  x  12,  and 
for  particulars  we  would  refer  you  to  Jerry  E.  Kenny,  Esq  ,  or  F.  D.  Clark* 
auctioneer,  Halifax. 

Yours  truly, 

D.  C.  McDouoALL. 

M.  A  Co.  then  wrote   accepting  the  offer  and  adding,  *' We  trust  that  the 
English  table  is  fully  as  represented ;  and  if  you  ate  satisfied,  you  may  ship  it 
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at  onoe,  with  billiard  balls,  markers,  19  caes,  oloth  and  what  else  there  maybe. 

In  the  meantime  we  will  get  ap  a  4^  z  9  Eclipse  Combination  table  in  best 

style,  and  with  oatflts  for  pool,  carom  and  pin  pool  games.    Awaiting  yonr 

early  reply,  we  remain,  dear  sir,  Toars  troly, 

Bamubl  Hat  &  Go.*' 

The  table  shipped  by  MoD.  on  reaching  Toronto  was  loond  to  be  an 
American  made  table  with  English  cashions  and  worth  only  from  |15  to  135. 
M.  A  Go.  broaght  an  action  for  the  original  price  of  the  new  table. 

Held,  affirming  the  judgment  of  the  Supreme  Gourt  of  Nova  Scotia,  that 
McD.  agreed  to  deliver  to  M.  A  Go.  an  English  built  table  made  by  Thurston 
as  described  in  his  letter  and  having  failed  to  deliver  such  a  table  he  was  liable 
to  pay  the  full  price  of  the  one  obtained  from  M.  A  Co. 

Present. — Sir  W.  J.  Bitohie,  G.  J.,  and  Strong,  Taschereau,  Gwynne  and 

Patterson,  J  J. 

May  T.  MoDougaU.— Feb.  25, 1890.— xviii.  700. 

21.  Non-ddivery — Part  of  large  parcel — Lien  of  unpaid  vendor. 

The  defendant  H.  had  over  4,000,000  feet  of  lumber  in  a  yard  in  Book- 
land,  Ont.,  and  sold  1,500,000  through  an  agent  to  L.  of  Montreal  on  six 
month^B  credit,  ratifying  the  sale  by  a  letter  to  the  owners  of  the  yard  as 

follows : 

MoNTBBAL,  12th  Jant.,  1887. 

Missus.  W.  G.  Edwabds  A  Co.,  Bocxlahi),  Ont. 

GiifTLBiiBN — You  will  please  ratify  Mr.  Lemay's  order  for  one  million  feet 
8  mill  culls  8.18  feet  and  493,590  feet  3  mill  culls  14-16  feet  sold  to  Mr.  William 
Little,  f.  o.  b.,  of  barges  with  option  to  draw  them  from  the  piles,  if  he  wants 
some  during  winter.  Yours  truly,  * 

(Sd.)  N.  HURTKAU  BT   FfiiBE. 

A  few  days  after  the  sale  the  agent  gave  an  order  on  the  owners  of  the 
yard  for  delivery  of  the  lumber  to  L.  which  order  was  accepted  by  the  owners. 
L.  had  given  a  six  month's  note  for  the  price  of  the  lumber  and  just  before  it 
matured  he  asked  defendants  to  renew,  which  they  refused,  and  on  L.  saying 
that  he  could  not  pay  defendant  replied  that  he  must  keep  his  lumber,  where- 
upon he  was  informed  by  L.  of  his  agreement  with  the  plaintiff  made  about  a 
month  after  the  purchase  from  defendant  by  which  he  pledged  to  plaintiff  the 
warehouse  receipt  for  the  lumber  as  collateral  security  for  advances  to  him  by 
plaintiff.  On  the  trial  of  an  interpleader  issue  to  determine  the  title  to  this 
lumber  it  was  shown  by  the  evidence  that  the  quantity  sold  to  L.  had  never 
been  separated  from  the  defendant's  lot  in  the  yard  and  that  defendant  had 
always  kept  it  insured  considering  it  his  until  paid  for. 

Held,  affirming  the  judgment  of  the  Gourt  of  Appeal,  Strong  and  Gwynne, 
JJ.,  dissenting,  that  the  property  in  the  lumber  never  passed  out  of  H.  the 

defendant. 

Present:  Sir  W.  J.  Bitohie,  G.J.,  and  Strong,  Foumier,  Gwynne  and 
Patterson,  JJ. 

Rom  t.  Hari«ftQ.~Deo.  11, 1890.— zviii  718. 

[The  Privy  Council  refused  leave  to  appeal.] 
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S^  Sale  by  weight — Contract,  when  perfect — Damage  to  goods 
before  vxighing — Poaaeaaion  retained  by  vendor,  effect  of — 
Depositary  —  Arts.  1063,  1064,  1^S6,  UH,  1710,  1802, 
C.C. 

•  Reldf  per  Ritchie,  C.J.,  Strong  and  Foamier,  JJ.,  afi&rming  the  jadgment 
of  the  Court  of  Queen's  Bench  for  Lower  Canada  (appeal  side),  that  where 
goods  and  merchandise  are  sold  by  weight  the  contract  of  sale  is  not  perfect, 
and  the  property  in  the  goods  remains  in  the  vendor  and  they  are  at  his  risk 
until  they  are  weighed,  or  until  the  buyer  is  in  default  to  have  them  weighed ; 
and  this  is  so,  even  where  the  buyer  has  made  an  examination  of  the  goods 
and  rejected  such  as  were  not  to  his  satisfaction. 

Held,  also, />«r  Bitohie,  C.J.,  Foumier  and  Tasohereau,  JJ.,  that  where 
goods  are  sold  by  weight,  and  the  property  remains  in  the  possession  of  the 
vendor  the  vendor  becomes  in  law  a  depositary,  and  if  the  goods  while  in  his 
possession  are  damaged  through  his  fault  and  negligence  he  cannot  bring  action 
for  their  value. 

Per  Patterson,  J.,  dubitante,  whether  there  was  sufficient  evidence  of  accept- 
ance in  this  case  to  dispense  with  the  writing  necessary  under  Art.  1235,  C.  C. 

to  effect  a  perfect  contract  of  sale. 

Ross  T.  Hannan.— xix.  227. 

2S.  Partners — To  whom  credit  given — Entries  of  goods  on  previous 
dealings — Evidence  of  partnership. 

See  EVIDENCE,  63. 

Sale  of  Lands — Warranty — Effect  of  timber  liraita — CivU  Code — 
Arts.  1515  aTid  1518 — Sale  en  Hoc — Deficiency, 

By  a  deed  executed  October  22nd,  1866,  for  the  purpose  of  making  good  a 
deficiency  of  fifty  square  miles  of  limits  which  respondents  had  previously  sold 
to  appellants,  together  with  a  saw  mill,  the  right  of  using  a  road  to  mill,  four 
acrte  of  land,  and  all  right  and  title  obtained  from  the  Crown  to  255  squfitre 
miles  of  limits  for  a  sum  en  bloc  of  920,000,  the  respondents  ceded  and  trans- 
ferred *'with  warranty  against  all  troubles  generally  whatsoever"  to  the 
appellants,  two  other  limits  containing  50  square  miles.  In  the  description  of 
the  limits  given  in  the  deed,  the  following  words  are  to  be  found :  "  Not  to 
interfere  with  limits  granted  or  to  be  renewed  in  view  of  regulations."  The 
limits  were,  in  1867,  found  in  fact  to  interfere  with  anterior  grants  made  to 
one  H. 

Held,  that  the  respondents  having  guaranteed  the  appellants  against  all 
troubles  whatsoever,  and  at  the  time  of  such  warranty  the  said  50  miles  of 
limits  sold  having  become,  through  the  negligence  of  respondent's  auteurs,  the 
property  of  H.,  the  appellants  were  entitled,  pursuant  to  Art.  ^518,  C.  C.  (P.Q.), 
to  recover  the  value  of  the  limits  from  which  they  had  been  evicted  proportion- 
ally upon  the  whole  price,  and  damages  to  be  estimated  according  to  the 
increased  value  of  said  limits  at  the  time  of  eviction,  and  also  to  recover  pur- 
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so&nt  to  Art.  1616,  C.  C,  for' all  improvements,  bat  as  the  evidence  as  to 
proportionate  valae  and  damages  was  not  satisfactory,  it  was  ordered  that  the 
record  should  be  sent  back  to  the  conrt  of  first  instance,  and  that  npon  a 
report  to  be  made  by  experts  to  that  court  on  the  value  of  the  same  at  the 
time  of  eviction,  the  case  to  be  proceeded  with  as  to  law  and  justice  may 
appertain. 

Per  Strong  and  Gwynne,  JJ.,  dissenting. — That  the  only  reasonable  con- 
struction which  could  be  put  upon  the  words  *'  with  warranty  against  all 
troubles  generally  whatsoever  '*  in  the  deed,  must  be  to  limit  their  application 
to  protecting  the  assignee  of  the  licenses  against  all  claims  to  the  lioeasea 
themselves,  as  the  instruments  conveying  the  limits  therein  described,  and  not 
as  a  guarantee  that  the  assignee  of  the  licenses  should  enjoy  the  limits  therein 
described,  notwithstanding  that  it  should  appear  that  they  were  interfered 
with  by  a  prior  license.  But,  assuming  a  different  construction  to  be  correot. 
there  was  not  sufficient  evidence  of  a  breach  of  the  guarantee.  [Reversed  by 
Privy  Council,  9  App.  Cas.  150.  J 

Dupuy  T.  Ducondu.— vi.  425. 

2.  Promise  of  sale — Construction  of — Condition  precedent — Miae 
en  demeure'-Arta,  C.  C.  1022,  1067,  1478,  16S6,  1537, 
1538,  1550, 

On  the  7th  December,  1874,  T.  G.,  by  a  promise  of  a  sale,  agreed  to  sell  a 
farm  to  D.  M.,  then  a  minor,  for  91*200 — of  which  $500  were  paid  at  the  time, 
balance  payable  in  seven  yearly  instalments  of  9100  each,  with  interest  at  7 
per  cent.  D.  M.  was  to  have  immediate  possession  and  to  ratify  the  deed 
on  becoming  of  age,  and  to  be  entitled  to  a  deed  of  sale,  if  instalments  were 
paid  as  they  became  due,  "  but  if.  on  the  contrary,  D.  M.  fails,  neglects,  or 
refuses  to  make  such  payments  when  they  come  due.  then  said  D.  M.  will 
forfeit  all  right  he  has  by  these  presents  to  obtain  a  deed  of  sale  of  said 
herein  mentioned  farm,  and  be*will  moreover  forfeit  all  monies  already  paid, 
and  which  hereafter  may  be  paid,  which  said  monies  will  be  considered  as 
rent  of  said  farm,  and  these  presents  will  then  be  considered  as  null  and 
void,  and  the  parties  will  be  considered  as  lessor  and  lessee."  After  D.  IL 
became  of  age  he  left  the  country  without  ratifying  the  promise  of  sale ;  he 
paid  none  of  the  instalments  which  became  due,  and  in  1879,  T.  G.  regained 
pdsseasion  of  the  farm.  In  October,  1880,  D.  M.  returned  and  tendered  the 
balance  of  the  price,  and  claimed  the  farm. 

Held,  reversing  the  judgment  of  the  court  below,  Strong  and  Taschereao, 

J  J.,  dissenting,  that  the  condition  precedent  on  which  the  promise  of  sale  was 

made  not  having  been  complied  with  within  the  time  specified  in  the  contract,  the 

contract  and  the  law  placed  the  plaintiff  en  dem^ure,  and  there  was  no  necessity 

for  any  demand,  the  necessity  for  a  demand  being  inconsistent  with  the  terms 

of  the  contract,  which  immediately,  on  the  failure  of  the  performance  of  the 

condition,  ipeo  factOf  changed  the  relation  of  the  parties  from  vendor  and  vendee 

to  lessor  and  lessee. 

Grange  t.  MoLeiman.—ix.  S85. 
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8.    Vendor  and  purchaser — Verbal  agreement — Subsequent  deed — 

Alleged  fraudulent  representation  by  vendor — Refusal  of 

judge  to  postpone  hea/ring. 

W.  (plaintiff)  being  desirons  of  seonrinf(  a  reaidenoe,  entered  into  negotia- 
tions with  8.  (defendant)  to  porohase  a  hoase  which  defendant  was  then 
erecting.  W.  alleged  that  the  agreement  was,  that  he  should  take  the  land 
(2^  lots)  at  9400  a  lot  of  fifty  feet  frontage,  and  the  materials  famished. suid 
work  done  at  its  value.  In  Angnst,  1874,  a  deed  and  mortgage  were  executed, 
the  consideration  being  stated  in  both  at  95,926.  The  mortgage  was  after- 
wards  assigned  to  the  M.  &  N.  W.  L.  Go.  W.  alleged  in  his  bill,  that  S.,  in 
violation  of  good  faith,  and  taking  advantage  of  W.'s  ignorance  of  such  matters, 
and  the  confidence  he  placed  in  S.,  inserted  in  the  mortgage  a  larger  sam  than 
the  balance  due  as  a  fair  and  reasonable  market  value  of  the  lands,  and  of  what 
he  had  done  to  the  dwelling  house  and  other  premises,  and  he  prayed  that  an 
account  might  be  taken  of  the  amount  due.  S.  repudiated  the  allegation  of 
•  fraud,  and  alleged  that  W.  had  every  opportunity  to  satisfy  himself,,  and  did 
satisfy  himself,  as  to  the  value  of  what  he  was  getting ;  that  he  had  tbld  the 
plaintiff  he  valued  the  land  at  92,000,  and  that  in  no  way  had  he  sought  to  take 
advantage  of  the  plaintiff.  S.  was  unable  to  be  present  at  the  bearing,  and 
applied  for  a  postponement,  on  the  grounds  set  forth  in  an  affidavit,  that  he 
was  a  material  witness  on  his  own  behalf,  and  that  it  was  not  safe  for  him,  in 
his  state  of  health,  to  travel  from  Ottawa  to  Winnipeg.  Dubuc,  J.,  refused 
the  postponement,  on  the  ground  that  the  court  was  only  asked  now  to  decree 
that  the  account  should  be  opened  and  properly  taken,  and  the  amount 
ascertained,  which  would  be  done  by  the  master  if  the  court  should  so  decide, 
and  that  the  defendant  would  then  have  an  opportunity  of  being  present, 
and  that  he  was  not  necessarily  wanted  at  the  hearing ;  and,  as  the  result  of 
the  evidence,  made  a  decree  in  accordance  with  the  contentions  of  the  plaintiff, 
and  directed  an  account  to  be  taken. 

The  Chief  Justice  of  the  Supreme  Court,  under  s.  6,  of  the  Supreme  Court 
Amendment  Act  of  1879,  allowed  an  appeal  direct  to  the  Supreme  Court  of 
Canada,  it  being  known  that  there  were  then  only  two  judges  on  the  bench  in 
Manitoba,  the  plaintiff  (Chief  Justice)  and  Dubuc,  J.,  from  whose  decree  the 
appeal  was  brought. 

Held,  that  under  the  circumstances,  the  case  ought  not  to  have  been 
proceeded  with  in  absence  of  appellant,  and  without  allowing  him  the  oppor- 
tunity  of  giving  his  evidence. 

Per  Ritchie,  C.  J.,  and  Strong  and  Gwynne.  JJ.,  that  on  the  merits  there 
was  no  ground  shown  to  entitle  the  plaintiff  to  relief. 

Per  Ritchie,  C.J.,  and  Strong,  J.,  that  the  bill  upon  its  face  alleged  no 
ground  sufficient  in  equity  for  relief,  and  was  demurrable.  * 

Bohuliz  T.  H^ood.—vi.  585. 

4.    Offer  to  sell^-Acceptance  on  completion  of  title — Specific  per- 
formance. 

On  the  2Cth  January,  1882»  McI.  wrote  to  H.  as  follows : — "  A.  McI.  agrees 
to  take  935,000  for  property  known  as  McM.  block.    Terms— one-third  cash, 
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balance  in  one  year  at  eight  per  cent,  per  annum.  Open  until  Saturday,  28th, 
noon."  On  the  same  day  H.  accepted  this  offer  in  the  following  terms : — "  I 
beg  to  accept  your  offer  made  this  morning.  I  will  accept  the  property  known 
as  McM.  block,  being  the  pioperty  on  M.  street,  for  135,000,  payable  one-third 
cash  on  completion  of  title,  and  balance  in  one  year  at  eight  per  cent.  You 
will  please  have  papers  and  abstract  submitted  by  your  solicitor  to  N.  F.  H., 
22  D.  block,  as  soon  as  possible,  that  I  may  get  conveyance  and  give  mortgage." 
On  a  bill  for  specific  performance,  the  Court  of  Queen's  Bench  (Man.)  decreed 
that  H.  was  entitled  to  have  the  agreement  specifically  performed. 

Held,  Ritchie,  C.  J.,  and  Fournier,  J.,  dissenting,  that  there  was  no  bind- 
ing, unconditional  acceptance  of  the  offer  of  sale,  and  therefore  no  completed 

contract  of  sale  between  the  parties. 

Molntyre  t.  Hood. — ix.  556. 

5.  Sale  by  agent — Obtaining  conveyance  from  pretended  pur- 

chaser— Trustee  and  cestui  que  trust — Laches, 

In  1874,  the  plaintiff,  W.  J,  T.,  before  leaving  Canada,  conveyed  certain 
lands,  in  which  he  had  an  interest  as  assignee  of  a  contract  to  purchase,  to  his 
brother,  G.  T.,  one  of  the  defendants.  In  April,  1851,  G.  T.,  in  anticipation  of 
a  suit  which  was  afterwards  brought  by  one  C.  against  W.  J.  T.,  in  relation  to 
the  lands  in  question,  without  the  knowledge  of  his  brother,  re-assigned  the 
property  to  him,  and  having  paid  the  balance  of  the  purchase  money,  a  deed  of 
the  lot  issued  at  G.  T.'s  request  to  W.  J.  T.,  as  such  assignee.  In  October 
following  a  power  of  attorney  was  sent  to,  and  executed  by,  W.  J.  T.  who  was 
then  in  California,  in  favour  of  G.  T.,  to  enable  him  (Q.  T.)  to  "  sell  the  land  in 
question,  and  to  sell  or  lease  any  other  lands  he  owned  in  Canada."  In  1856, 
G.  T.  conveyed  the  property  to  W.,  the  respondent,  who  had  acted  as  solicitor 
for  W.  J.  T.,  and  had  full  means  of  knowing  G.  T.*8  position  and  powers,  for 
an  alleged  consideration  of  $1,000,  and  W.  immediately  re-conveyed  to  G.  T. 
one-half  of  the  land  for  an  alleged  consideration  of  $200.  In  1873  W.  J.  T. 
returned  to  Canada,  and  in  January,  1874,  filed  a  bill  impeaching  the  transac- 
tions between  his  brother  and  W.,  seeking  to  have  them  declared  trustees  for 
him. 

Held,  reversing  the  judgment  of  the  Court  of  Error  and  Appeal,  and 
afiirming  the  decree  of  Vice- Chancellor  Proudfoot,  Strong,  J.,  dissenting,  that 
W.  J.  T.  was  the  owner  of  the  lands  in  question ;  that  he  had  not  been  debar- 
red by  laches  or  acquiescence  from  succeeding  in  the  present  suit,  and  that 
the  transactions  between  G.  T.  and  W.  should  be  set  aside. 

Taylor  t.  WaUbridge.^ii.  616. 

6.  Vendor  and  purchaser — Contract  for  sale  of  land — BlU  for 

rescission  of  on  ground  of  fraud — Or  for  compensation  for 
deficiency — Contract  perfected  by  conveyance. 

The  Bill  of  Complaint  was  filed  by  the  appellant  (plaintiff)  by  his  next 
friend  against  the  respondents  (defendants)  in  March,  1876,  and  made  a  case 
of  actaal  fraad  committed  by  Robert  A.  Murta,  deceased,  of  whose  will  the 
defendants  were  executors. 
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On  the  29tb  of  June.  1871,  Marta  conveyed  to  the  appellant  a  piece  of 
land  described  as  containing  by  admeasurement  one  acre,  *'  being  the  north- 
west square  acre  of  lot  number  thirteen  in  the  tenth  concession  of  the  said 
township  of  Beach,  and  which  may  be  farther  known  as  being  village  loft 
number  one  on  the  registered  plan  of  the  village  of  Greenbank,  save  and 
ezoept  one  quarter  of  an  acre,  more  or  less,  off  the  south  end  of  said  lot 
number  one,  sold  to  one  Henry  Hall." 

The  whole  consideration  was  91,600,  of  which  9700  was  paid  at  the  time 
of  the  sale,  and  a  mortgage  given  for  $900. 

The  appellant  contended  that  the  evidence  established  that  Bobert  A. 
Murta,  in  the  negotiations  which  resulted  in  the  sale  to  the  appellant,  repre- 
sented that  he  was  the  owner  of  the  land  running  from  the  east  side  of  the 
travelled  road  to  a  high  board  fence  which  he  then  pointed  out  to  the  appel- 
lant as  the  rear  boundary  of  the  property  he  was  o£fering  to  her  for  sale; 
that  the  appellant  believed  the  statements  and  representations  of  the  said 
Murta,  and  on  the  faith  thereof  purchased  the  property,  believing  she  was 
getting  the  land  Murta  had  so  pointed  out,  and  that  the  land  so  purchased 
extended  to  the  high  board  fence  before  mentioned,  and  included  the 
orchard  and  yard  in  the  evidence  referred  to.  The  evidence  showed  that  the 
said  Bobert  A.  Murta  was  not  the  owner  of  lot  number  one  on  the  registered 
plan  in  the  village  of  Greenbank,  and  that  the  said  village  lot  number  one  was 
not  identical  with  the  north-west  square  acre  of  lot  thirteen  in  the  tenth  con- 
cession ol  Beach;  that  Robert  A.  Murta  was  well  aware  at  the  time  he  made 
such  representations^  he  was  not  the  owner  of  a  portion  of  the  said  lands  he 
pointed  out,  but  that  the  same  had  been  claimed  by  one  lanson,  whose  title 
thereto  he  had  acknowledged ;  and  she  prayed  (1)  That  the  contract  might  be 
rescinded  and  set  aside  on  the  groand  of  fraud ;  or  (2)  That  compensation 
might  be  awarded  for  the  alleged  deficiency  in  the  quantity  of  land. 

Proudfoot,  y.C,  before  whom  the  case  was  tried,  found  that  there  was  no 
case  of  fraud  proved  as  against  Murta,  and  that  the  contract  could  not  be  set 
aside ;  but  he  thought  that  Murta  had  agreed  to  sell  an  acre  to  be  measured 
from  the  travelled  road,  and  that  he  did  not  own  a  part  of  the  land  which  he 
agreed  to  convey,  and  decreed  compensation  for  the  deficiency  to  be  made  by 
the  defendants  to  the  plaintiff. 

The  Court  of  Appeal  for  Ontario  agreed  with  the  finding  of  the  Vioe- 
Chancellor,  so  far  as  any  case  of  fraud  was  concerned,  but  differed  from  the 
conclusion  of  the  Yice-Chancellor  as  to  compensation,  holding  that  after  a  con- 
tract had  been  perfected  by  conveyance  a  bill  for  compensation  on  account  of 
defects  cannot  be  maintained ;  that  after  the  conveyance  the  purchaser  is  con- 
fined to  his  remedy  upon  the  covenants,  or,  in  a  proper  case,  where  he  applies 
promptly,  to  a  rescission  of  the  contract,  Follis  v.  Porter^  11  Grant,  412.  If, 
therefore,  the  Yice-Chancellor  was  of  opinion  that  it  would  be  inequitable  to 
decree  a  rescission,  he  ought  to  havedismiRsed  the  bill.  But  such  a  decree  was 
not  warranted  by  the  evidence. 

On  appeal  to  the  Supreme  Court  of  Canada.  Held,  that  the  judgment  of 
the  Court  of  Appeal  for  Ontario  should  be  affirmed.     (Henry.  J.,  dissenting.) 

Appeal  dismissed  with  costs. 

Penrose  t.  Knight.— 7th  May,  1879. 
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7.    Statute  of  frauds — Parol  evidence — TrvM  account 

The  bill  Boogfat  an  aoooant  of  the  rents  and  parchase  money  reoeiyed  by 
the  defendant  npon  the  lease  and  sale  of  lot  18  containing  100  acres  of  land, 
in  which  (it  alleged)  the  plaintiff's  father  (now  dead)  and  the  defendant  his 
brother  were  jointly  interested.  It  appeared  that  the  deceased  had  for  years 
assisted  the  defendant  in  improving  and  cultivating  this  lot,  on  which  they 
lived.  The  defendant  had  spoken  of  his  brother  having  a  deed  of  50  acres  of 
the  place  on  which  he  lived.  It  was  shown  that  the  defendant,  who  had  the 
fee  of  the  whole  lot,  had,  in  1850,  made  a  deed  to  his  brother  of  some  land, 
which  the  plaintiff  insisted  was  50  acres  of  this  lot ;  bat  this  deed  conld  not 
be  produced  owing  to  its  having  been  either  lost  or  destroyed.  The  defendant 
denied  this,  bat  admitted  having  given  his  brother  a  deed  of  the  adjoining  lot 

17  for  the  parpose  of  enabling  him  to  vote.  Lot  17  contained  120  acres  and 
the  defendant's  only  interest  in  it  was,  that  the  person  from  whom  he  pnrchased 
lot  18,  had  cleared  a  few  acres  on  it,  and  the  Inspector  of  Clergy  Reserves 
reported  that  he  claimed  the  lot,  bat  he  was  never  recognized  as  a  parchaser, 
aud  never  made  any  payment  on  acconnt  of  the  land.  The  deed  to  the  deceased 
had  never  been  registered.    In  1856,  the  defendant  made  a  lease  of  lots  17  and 

18  to  one  F.,  which  transaction  was  negotiated  by  the  deceased,  and  in  1675, 
the  defendant  sold  lot  18  to  F.  with  the  concurrence  of  the  deceased.  The 
defendant  swore  that  the  deceased  had  never  made  any  claim  to  the  rent,  and 
denied  the  whole  case  attempted  to  be  made  by  the  plaintiff,  but  his  evidence 
was  not  consistent  or  corroborated. 

The  Court  of  Appeal  for  Ontario  Held,  affirming  the  judgment  of  Spragge, 
C,  (26  Gr.  18),  that  the  evidence  showed  that  the  deceased  was  the  owner  of 
half  of  lot  18 ;  that  the  whole  of  the  land  having  been  sold  with  his  assent,  and 
the  whole  of  the  purchase  money  received  by  the  defendant,  it  was  so  receirod 
for  their  joint  use  and  benefit,  and  that  the  plaintiff  was  therefore  entitled  to 
an  account.     {See  4  Ont.  App.  B.  68.) 

On  appeal  to  the  Bupreme  Court  of  Canada,  Held,  per  Bitchie,  C.J.,  and 
Foamier  and  Henry,  JJ. — That  the  evidence  sufficiently  established  a  deed  by 
defendant  to  his  brother  of  one-half  of  lot  18  for  valuable  consideration,  that  the 
understanding  between  the  brothers  was  that  when  the  land  should  be  sold,  a 
sale  should  be  effected  for  their  joint  benefit,  aud  that  the  land  was  sold  to  F., 
by  defendant,  with  the  koowledge  and  concurrence  of  his  brother  and  for  the 
benefit  of  both.  Therefore  the  defendant  should  account  to  his  brothers'  repre- 
sentatives for  his  brother's  share,  as  money  had  and  received. 

Per  Strong,  Taschereau  and  Gw3mne,  JJ. — Although  the  evidence  suffi- 
ciently established  a  deed  for  valuable  consideration  by  defendant  to  his 
brother  of  one-half  of  lot  18,  there  was  not  sufficient  evidence  of  either  trust  or 
contract  as  regards  the  payment  of  any  portion  of  the  purchase  money 
received  by  the  defendant,  on  the  sale  made  by  him,  to  entitle  the  plaintiff 
to  any  relief. 

The  court  being  equally  divided,  the  appeal  was  dismissed  without  costs. 

Curry  t.  Curry.— 13th  March,  1880. 
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8.  Vendor  and  pv/rcftaser — Contract  of  sale — Rescission  of — False 

representations  —  Fraud — Joint  liability  of  parties  who 
received  consideration. 

The  plaintiff  May  filed  a  bill  to  set  aside  the  sale  of  a  parcel  of  land  in 
the  Parish  of  St.  John,  described  in  the  deed  to  May,  as  being  block  No.  55, 
containing  fifty-two  lots  according  to  plan  registered,  alleging  conspiracy  and 
false  and  frandalent  misrepresentations.  The  sale  to  May  was  effected  under 
the  following  circumstances: — McLean  and  McArthnr  were  interested  in  a 
contract  with  the  Bishop  of  Bnpert's  Land  for  the  purchase  of  three  blocks  of 
land  containing  fifty-two  lots  each,  and  McLean  with  McArthnr*s  consent  and 
sanction  came  to  Toronto  to  sell  the  land.  In  Toronto  one  Gilmour  met 
McLean,  and  agreed  with  him  to  find  purchasers,  G-ilmour  to  get  any  money 
over  (^100  per  lot.  Gilmour  thereupon  solicited  May  to  purchase  the  land, 
stating  that  he  had  secured  the  lots  for  a  very  short  time  at  9150  per  lot,  but 
that  right  was  contingent  upon  his  taking  all  the  lots  contained  in  the  three 
blocks  offered  for  sale,  and  representing  that  one  block  of  land  in  question  was 
facing  McPhillips  street.  May  said  he  would  purchase,  provided  Gilmour  and 
one  Drynan  and  himself  were  co-partners  or  joint  investors  in  the  three  blocks. 
An  agreement  was  signed  to  that  effect,  but  it  was  ultimately  agreed  bhat  May 
should  pay  for  and  take  the  conveyance  to  himself  of  block  33  at  9150  per  lot. 
Gilmour  filled  up  a  conveyance  which  had  been  signed  in  blank  by  McLean 
of  lot  35  from  Mc Arthur  to  May,  and  induced  him  to  accept  it  without  further 
inquiry  by  producing  and  delivering  a  guarantee  from  McLean,  that  he  had  a 
power  of  attorney  from  McArthur,  and  that  the  plan  was  registered  and  title 
perfect.  May  paid  95,200  cash  and  gave  a  mortgage  for  92,500.  Gilmour  got 
92,500  of  this  purchase  money.  May  subsequently  ascertained  that  the  block 
of  land  in  question  did  not  front  on  McPhillips  street,  and  that  Gilmour  and 
Drynan  were  not'  joint  investors  with  him,  and  that  statements  in  the  guar- 
antee were  false.  By  his  bill  May  prayed  that  the  sale  be  set  aside,  the  portion 
of  the  purchase  money  already  paid  be  re-paid  to  him,  and  that  the  mortgage 
given  to  secure  payment  of  the  remainder  be  cancelled. 

Held,  reversing  the  judgment  of  the  Court  of  Queen's  Bench  in  equity, 
Manitoba,  that  the  false  and  fraudulent  representations  made  by  Gilmour  and 
McLean,  entitled  May  to  the  relief  prayed  for  against  McArthur,  McLean 
and  Gilmour  jointly  and  severally. 

Appeal  allowed  with  costs. 

May  T.  MoArihur.— 20  G.  L.  J.  248 ;  4  C.  L.  T.  336.— 20th  May,  1884. 

9.  Hypothecary  action  against  sub-pwrchasers — Ackn^owledgment 

of  amount  due  signed  by  original  vendor  in  error — Judg- 
ment  against  original  pu/rchaser  res  inter  alios  acta  as 
regards  syh-purchasers  when  action  brought  against  former- 
after  purchase  and  registration  of  deed  by  latter — Varia-- 
tion  of  origimal  promise  of  sale  by  subsequent  deed — Evi- 
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dence  of  7U>tary  7U>t  admissible  to  contradict  deed — Bonus 
on  transfer  of  timber  limiia  payable  by  purchaser  when 
agreement  eUent. 

This  was  an  appeal  from  a  judgment  of  the  Court  of  Queen's  Bench, 
reversing  a  judgment  of  the  Superior  Court,  at  Quebec,  rendered  on  the  8th  of 
July,  1882,  in  an  hypothecary  action  instituted  by  Dubuc,  the  appellant, 
against  the  respondents.  By  its  judgment  the  Superior  Court  declared  certain 
real  estate,  the  property  of  the  respondents,  hypothecated  in  favour  of  the 
appellant  **  for  the  capital,  interest  and  costs  mentioned  in  his  declaration, 
amounting  to  the  sum  of  15,250  currency,  with  interest  from  the  7th  of  July, 
1880,  at  the  rate  of  eight  per  cent,  per  annum,  and  costs  of  suit,  and  /rah  det 
piicei^^*  condemned  the  respondents  to  surrender  the  real  estate  in  quostion  to 
be  judicially  sold  upon  the  curator  to  be  named  to  the  surrender,  to  the  end 
that  the  appellant,  out  of  the  proceeds  of  the  sale,  might  be  duly  paid,  unless 
the  respondents  rather  chose,  within  fifteen  days  of  the  service  upon  them  of 
the  judgment,  to  pay  to  the  appellant  the  said  sum  of  ^,250  interest  and 
costs. 

The  action  in  the  Superior  Court  originated  under  the  following  circum- 
stances: 

By  memorandum  of  sale,  bearing  date  the  Slst  of  July,  1872,  and  de- 
posited in  the  office  of  Mr.  Clapham,  N.P.,  on  the  10th  September,  of  the 
same  year,  Dnbuc,  the  appellant,  sold  to  one  Connolly  "  all  the  limits  belonging 
to  the  said  Dubuc,  on  the  Jacques  Cartier  River,  containing  about  170  miles, 
together  with  all  the  square  timber,  logs  and  firewood  made  on  the  said  river, 
200  pieces  of  which  are  now  at  St.  Sauveur,  and  also  the  property  purchased 
from  0*Sallivan,  Buggy  and  Wolf,  with  the  islands,  now  belonging  to  the  said 
Dubuc  ...  for  the  sum  of  135,570  to  be  paid,**  as  set  out  in  the  memo- 
randum. It  was  further  provided  that  a  deed  of  sale  should  be  prepared  as 
soon  as  possible. 

On  the  21st  of  November  following,  the  formal  deed  of  sale  from  Dubuc 
to  Connolly  above  mentioned  was  executed  before  a  notary,  the  real  estate 
conveyed  being  by  it  hypothecated  in  favour  of  the  vendor  for  the  balance  of 
the  purchase  price. 

The  deed  of  the  21st  of  November  made  mention  of  the  memorandum  of 
sale  as  follows :  "  The  present  sale  and  conveyance  is  thus  made  for  and  in 
consideration  of  the  price  and  sum  of  935,087.87,  lawful  current  money  of 
Canada,  on  account  and  in  part  payment  whereof  the  said  Charles  Alexandre 
Dubuc  did  and  doth  hereby  acknowledge  to  have  received  at  and  before  the 
execution  of  these  presents  the  sum  of  94,095,  o^  which  said  sum  of  money  the 
sum  of  93,995  wrs  employed  in  pa3rment  of  wages  to  labouring  men  for  work 
done  and  performed  on  part  of  the  property  hereby  sold  or  intended  so  to  be 
due  by  him,  the  said  vendor,  previous  to  the  Slst  day  of  July,  now  last  past, 
the  day  on  which  the  same  was  sold  by  the  said  Charles  Alexandre  Dubuc  to 
the  said  James  Connolly,  as  appears  by  the  memorandum  of  sale  totur  geing 
privi  made  between  them  on  the  said  last  above  mentioned  day,  the  price  and 
terms  of  payment  in  the  said  memorandum  of  sale  having  been  changed  in  the 
present  deed  of  sale  made  in  pursuance  thereof.** 
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The  Wolfe  property  was  not  mentioned  in  this  deed  of  the  21st  November, 
and  one  of  the  questions  arising  between  the  parties  was,  as  to  whether  the 
deed  was  intended  to  vary  the  agreement  of  the  Slst  July,  1872,  so  far  as 
related  to  this  property  and  the  price  thereof. 

On  the  4th  of  Jane,  1878,  by  deed,  the  respondents  purchased  from 
Connolly  part  of  the  property  he  had  acquired  from  Dubuc,  and  on  the  14th 
of  the  same  month  registered  their  deed  of  purchase. 

In  February,  1879,  some  months  after  the  registration  of  the  conveyance 
to  the  respondents,  Dubuc  sued  Connolly,  in  the  Superior  Court,  at  Quebec,  to 
recover  the  sum  of  95,000,  balance  alleged  to  be  due,  on  the  price  specified  in 
the  deed  of  sale  above  mentioned.  To  this  action  Connolly  appeared  and 
pleaded  payment,  and,  in  the  result,  the  Superior  Court,  presided  over  by  Mr. 
Justice  Stuart,  dismissed  his  plea,  and  entered  judgment  against  him  for  the 
$5,000  demanded,  with  interest  at  eight  per  cent.,  from  the  20th  of  February, 

1879,  and  costs. 

Failing  to  obtain  payment  from  Connolly,  the  appellant  Dubuc,  in  July, 

1880,  began  the  present  action,  to  which  the  respondents  pleaded  payment 
by  Connolly  and  consequent  extinction  of  the  hypothec,  and  further  that  their 
purchase  was  made  in  good  faith,  and  in  reliance  upon  a  receipt  from  Dubuc, 
which  their  vendor  held.  Mr.  Justice  Stuart,  before  whom  the  case  was  heard, 
adhered  to  his  previous  decision. 

The  Court  of  Queen's  Bench,  Tessier  and  Baby,  JJ.,  dissenting,  reversed 
the  decision  of  the  Superior  Court,  and  from  that  judgment  this  appeal  was 
taken. 

The  principal  points  presented  for  decision  were  : 

1.  Had  the  judgment  obtained  by  Dubuc  against  Connolly  the  effect  of 
res  judicata  f 

2.  On  the  2nd  September,  1876,  Dubuc  signed  a  statement  of  account, 
acknowledging  that  the  purchase  price  then  due  by  Connolly  to  him  was 
91,442.33.  The  respondents  contended  that  Dubuc  could  not  go  behind  this 
representation,  their  purchase  being  made  subsequently  to  it ;  but  the  appel- 
lant alleged  that  he  had  only  signed  such  statement  on  condition  that  he  was 
not  to  be  bound  by  it,  if  incorrect,  and  that  in  any  event  it  was  not  proved 
that  it  had  ever  been  brought  to  the  notice  of  the  respondents. 

,  3.  On  the  5th  December,  1872,  Connolly  paid  the  Commissioner  of  Crown 

Lands,  as  the  transfer  bonus  on  the  limits  sold  by  Dubuc,  the  sum  of  91|344. 
It  was  necessary  to  decide  whether  Dubuc,  the  vendor,  or  Connolly,  the  pur- 
chaser, was  legally  bound  to  pay  this  bonus,  the  agreement  being  silent  as 
regarded  it. 

4.  As  respects  the  property  mentioned  in  the  agreement  of  the  81st  July, 
1872,  as  the  Wolf  property,  the  price  of  this  property  was  fixed  by  the  agree- 
ment at  91.350,  but  it  did  not  then  belong  to  Dubuc.  Connolly,  after  the 
agreement  on  the  21st  November,  1872,  paid  this  amount  to  the  owner,  and  he 
contended  that  although  the  property  was  omitted  from  the  deed  of  the  2l8t 
November,  1872,  the  two  documents  should  be  read  in  connection  with  each 
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other,  and  the  omission  did  not  relieve  Dnbao  from  the  liability  to  oarry  ont 
his  promise  of  sale,  or  to  be  charged  with  the  prioe  when  paid  by  Connolly. 

5.  The  notary  who  made  the  agreement  of  the  81st  Jaly,  1872,  and  the 
deed  of  the  21st  November,  1872,  being  called  as  a  witness,  stated :  **  I  have 
no  donbt  in  my  own  mind  that  this  lot  (Wolf)  was  indaded  in  the  sale.  It 
was  not  put  in  this  intentionally  to  avoid  a  repetition  of  the  deed,  and  Mr. 
Hall  undertook  to  make  the  assignment  direct  to  Mr.-  Connolly,  on  getting 
paid  out  of  that  purchase  money,  which  was  part  of  the  sale."  The  appellant 
contended  that  this  evidence  could  not  be  received  to  contradict  or  vary  the 
terms  of  a  valid  instrument. 

The  Supreme  Court  of  Canada,  Held,  1.  Affirming  the  judgment  of  Casault, 

.    J.,  who  decided  the  question  on  demurrer,  7  Q.  L.  A.  48,  and  the  unanimous 

judgment  of  the  Court  of  Queen*8  Bench  sustaining  Casault,  J. 's  judgment, 

that  the  judgment  against  Connolly  was  ret  inUr  cUiat  acta  as  regarded  the 

respondents  and  not  binding  on  them. 

2.  That  there  was  no  evidence  in  the  record  to  sustain  the  contention  that 
the  acknowledgment  of  account  signed  by  Dubuo  was  ever  brought  to  the 
notice  of  respondents  before  they  purchased,  and  therefore  the  appellant  might 
properly  show  it  had  been  signed  in  error. 

3.  Reversing  the  judgment  of  the  Court  of  Queen's  Bench,  that  the  bonus 
of  91.844  paid  to  the  Commissioner  of  Crown  Lands,  was  a  payment  which  the 
purchaser  of  Che  limits  was  legally  bound  to  make,  and  which,  therefore,  could 
not  be  charged  against  the  seller,  Dubuc. 

4.  Reversing  the  judgment  of  the  Court  of  Queen's  Bench,  that  the  appel- 
lant was  not  properly  chargeable  with  the  amount  paid  for  the  Wolf  property, 
an  entirely  new  contract  having  been  substituted  by  the  deed  of  the  2l8t 
November,  1872,  for  the  promise  of  sale  of  the  dlst  July.  1872. 

5.  That  the  evideuoe  of  the  notary  could  not  be  received  to  contradict  the 
deed  of  the  21st  November,  1872. 

Appeal  allowed  with  costs.    Henry,  J.,  dissenting. 

Dabuo  T.  Kldston.— 28rd  June,  1884. 

10.  Vendor  and  purchciser — Specific  performcince — Contract  not 
signed  by  vendor,  but  avLbsequently  admiMed  by  his  letters — 
Statute  of  frauds. 

Where  property  was  sold  by  auction,  the  particulars  and  conditions  of  sale 
not  disclosing  the  vendor's  name  and  the  contract  was  duly  signed  by  the  pur- 
chaser, but  was  not  by  the  vendor  or  the  auctioneer  acting  in  the  matter  of  sale 
and  subsequently,  in  consequence  of  delays  on  the  part  of  the  purchaser,  the 
attorneys  for  the  vendor  (one  of  whom  was  the  vendor  himself)  wrote  in  the 
course  of  a  correspondence  which  ensued  **  Re  S.'s  purchase  we  would  like  to 
close  this."  And  referring  to  certain  representations  made  in  the  advertise- 
ments of  the  sale  :  "  They  were  not  made  part  of  the  contract  of  sale.  .  .  . 
Have  the  goodness  to  let  us  know  whether  the  vendee  will  pay  cash  or  give 
mortgage.  If  the  latter  we  will  prepare  it  at  once  and  send  you  draft  for 
approval;"  and  on  a  subsequent  occasion:  *' Re  8.'8  porohase.    Herewith 
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please  receive  deed  for  approval,"  and  on  another  occasion  the  vendor  himself 
wrote  **  I  shall  take  immediate  steps  to  enforce  the  contract." 

Held,  affirming  the  judgment  of  the  courts  helow,  28  Grant  207,  B  Ont. 
App.  B.  161,  that  the  conditions  of  sale  together  with  the  correspondence  were 
sufficient  to  constitute  a  complete  and  perfect  contract  between  the  vendor  and 
purchaser  within  the  Statute  of  Frauds. 

O'Donohoe  t.  Stammen.— zi.  358. 

11.  Agreement  to  assign  mortgage  in  part  payment  ^Construction 
of — Second  mortgage,  not  a  fvlfilment  of. 

W.  agreed  to  sell  to  L.  and  L.  agreed  to  purchaae  a  messuage  and  land 
for  94,800,  and  L.  agreed  to  give  in  part  payment  for  the  land  a  mortgage 
made  by  one  Borison  on  another  parcel  for  the  sum  of  $2,500.  The  mortgage, 
offered  in  fulfilment  of  this  agreement  was  not  a  first  mortgage — a  mortgage 
of  the  legal  estate — but  was  subsequent  to  another  mortgage  for  a  large 
amount.  W.  refused  to  accept  the  mortgage,  and  in  an  action  on  the  agree- 
ment to  recover  the  purchase  money  and  interest  represented  by  such  mortgage 
it  was  admitted  that  the  mortgage  was  not  a  first  mortgage  upon  the  land 
described  in.  it,  and  that  no  notice  had  been  given  to  the  vendee  of  its  being  a 
second  mortgage,  nor  had  there  been  any  waiver  of  his  right  to  demand  a  first 
mortgage.  On  the  contrary  he  had  asked,  "  Is  this  a  negotiable  instrument?" 
and  was  told  **  It  is  all  right." 

Held,  affirming  the  judgment  of  the  Court  of  Queen's  Bench  of  Manitoba, 
that  under  the  terms  of  the  agreement  the  plaintiff  was  entitled  to  a  good 
marketable  mortgage — that  is  a  first  mortgage  upon  the  real  estate. 

Per  Bitchie,  C.J.  -The  words  "negotiable  instrument"  did  not  mean  a 
negotiable  instrument  in  the  nature  of  a  promissory  note,  but  an  instrument 
which  could  be  taken  into  the  market  as  a  saleable  instrument. 

Per  Strong,  J.  An  agreement  to  assign  a  mortgage  on  land  by  way  of 
absolute  transfer  or  sale,  or,  as  in  the  present  case,  to  assign  a  mortgage  on 
land  in  payment,  or  part  payment,  of  other  land  sold  by  the  proposed  trans- 
feree to  the  proposed  transferor,  is  a  contract  of  which  a  Court  of  Equity 
would  decree  specific  performance,  and  in  carrying  out  a  decree  for  specific 
performance,  the  purchaser  is  always  entitled  to  a  reference  as  to  title  what- 
ever may  be  the  nature  of  the  property  which  is  the  subject  of  the  sale,  the 
right  to  a  reference  of  title  not  being  confined  to  sales  of  real  estate.  A  Court 
of  Equity  would  not  compel  a  party  who  agreed  to  purchase  a  mortgage  on 
land  simply  to  take  any  other  than  a  mortgage  of  the  legal  estate  free  from  all 
prior  incumbrances.  The  title  in  such  a  case  which  the  vendor  of  the  mort- 
gage impliedly  undertakes  to  give  is  a  good  marketable  title,  which  means  a 
title  to  a  mortgage  of  a  legal  estate  in  possession,  just  as  the  vendor  who  sells 
land  without  saying  more  impliedly  agrees  to  show  a  good  title  to  both  the 
mortgage  debt,  the  money  secured  by  the  mortgage,  and  to  the  security  holden 
for  the  debt,  the  land ;  and  he  can  only  show  the  latter  by  proving  the  legal 
estate  free  from  all  incumbrances  has  passed  under  the  mortgage.  The  same 
rule  should  prevail  in  a  court  of  law,  the  construction  of  contracts  being  the 
same  in  both  jurisdictions.    If  the  agreement  had  been  executed  the  remedy 
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of  the  plaintifiF  woald  hftve  been  upon  any  ooTenants  whioh  the  transfer  might 
have  contained,  or,  if  Btlll  in  fieri^  if  it  oonld  be  shown  there  had  been  any 
waiver  of  the  right  to  call  for  a  good  title,  the  plaintiff  might  be  condaded ; 
and  this  might  have  been  a  conseqoenoe  of  distinct  notice  to  him  daring  the 
negotiations  that  the  mortgage  was  upon  the  equity  of  redemption  only,  bat 
there  was  no  proof  of  any  sach  waiver  or  acceptance  of  notice  from  which  it 
might  be  inferred. 

Per  Honry,  J. — When  it  was  stipulated  in  general  terms  that  a  mortgage 
was  to  be  assigned  the  agreement  could  only  be  performed  by  assigning  a 
first  mortgage. 

Appeal  dismissed  with  costs. 

Lynch  t.  Wood.— 23rd  June,  1884. 

12.  Agent,  sale  by — Duty  of,  under  iTiatructioTia  to  sell  lands — 
Vendor  and  jmrchaaer — Contract  Twt  hindhig  under  stat- 
ute of  frauds  —  Commission  —  Mis-trial  —  Reduction  of 
verdict. 

About  the  first  day  of  January,  1882,  the  appellants,  who  were  real  estate 
agents  or  brokers  in  the  city  of  Winnipeg,  received  verbal  instructions  from 
the  respondents  to  sell  part  of  the  south  half  of  lot  12,  in  the  Parish  of  Kil- 
donan,  containing  145  acres,  at  9276  an  acre,  the  whole  price  amounting  to 
939,875;  on  the  terms  of  95,000  cash,  912,000  on  a  mortgage  then  existing  on 
the  property,  and  the  balance  cash  in  twenty  days  from  date  of  sale. 

On  the  13th  day  of  said  month  of  January,  the  appellants  sold  the  land 
at  the  said  price,  receiving  from  the  purchasers  the  sum  of  95,000  as  a  deposit 
on  account  of  the  purchase  money,  and  giving  therefor  a  receipt. 

On  the  day  the  appellants  sold  the  said  land  and  received  the  said  95,000 
from  the  purchasers,  Henry  F.  Champion,  one  of  the  respondents,  called  at 
the  office  of  the  appellants,  who  informed  him  of  the  sale,  and  the  said 
Champion  then  demanded  and  received  from  the  appellants  the  95,000,  and 
gave  the  appellants  a  receipt  therefor. 

On  the  14th  day  of  the  said  month  of  January,  the  appellants  received 
instructions  from  the  respondents  to  sell  10  acres,  being  another  part  of  said 
south  half  of  lot  12,  Parish  of  Kildonan,  east  of  Main  street  in  the  city  of 
Winnipeg,  at  the  price  of  91,500  per  acre. 

On  the  15th  day  of  January,  the  appellants,  as  such  agents  of  the 
respondents,  sold  the  said  10  acres  to  one  F.  W.  Barrett  (acting  for  the  syndi- 
cate who  had  purchased  the  145  acres)  who  agreed  to  purchase  at  the  price  at 
which  the  appellants  had  been  authorized  to  sell,  but  the  formal  agreement 
was  closed  by  said  Barrett  with  Henry  F.  Champion,  one  of  the  respondents, 
to  whom  Barrett  paid  91*500  on  account  of  the  purchase  money  of  915,000, 
and  Champion  gave  to  said  Barrett  a  receipt  for  the  amount  so  paid. 

Prior  to  the  expiration  of  the  twenty  days,  within  which  the  balance  of 
the  purchase  money  on  the  145  acre  parcel  was  to  be  paid,  the  purchasers 
discovered  that  the  patent  for  75  or  80  acres  thereof  (being  what  is  known 
as  the  outer  two  miles  thereof)  had  not  been  issued,  and  the  respondents 


785 

Sale  of  Lands — Continued, 

were  without  title  to  sach  portion ;  and  on  account  of  this  want  of  title  in 
the  respondents  the  purchasers  refused  to  complete  their  purchase,  and 
from  the  absence  of  a  writing  signed  by  them  they  could  not  be  compelled 
to  do  BO. 

The  appellants  brought  an  action  for  commission  upon  the  entire  purchase 
money,  91,365. 

The  respondents  set  up  the  defence  that  the  appellants  promised  to  sell 
the  said  lands,  and  to  complete  such  sale  by  preparing  the  necessary  agree- 
ment in  writing  to  make  a  binding  contract  with  such  person  or  persons  as 
should  become  purchasers  of  the  lands. 

The  case  came  on  for  trial  before  a  jury  who  followed  the  charge  of  the 
Chief  Justice,  and  found  a  verdict  in  favour  of  the  plaintiffs  for  the  full  amount 
of  their  claim,  thereby  giving  them  2^  per  cent,  upon  the  entire  purchase 
money  of  both  parcels  of  land.  This  verdict  was  moved  against  successfully, 
and  judgment  was  rendered  directing  that  the  verdict  should  be  reduced  to 
9125,  being  commission  at  the  rate  of  2^  per  cent,  on  the  95,000  actually  paid, 
or,  in  the  alternative,  that  there  should  be  a  new  trial  without  costs,  tlie  plain- 
tiffs to  make  their  election  between  the  two  alternatives  within  20  days. 

On  appeal  to  the  Supreme  Court  of  Canskda,  Held,  per  Ritchie,  C.J.,  and 
Foumier  and  Taschereau,  JJ.,  that  there  had  been  a  mis- trial,  owing  to  cer- 
tain matters  which  ought  to  have  been  submitted  to  the  jury,  not  having 
been  submitted  by  the  judge  with  proper  directions,  matters  in  reference  to- 
the  nature  of  the  terms  upon  which  the  appellants  were  employed,  the  ques-^ 
tion  whether  the  sale  went  off  through  the  neglect  of  the  appellants  to  take 
a  writing  binding  the  purchasers,  or  whether  it  went  off  by  reason  of  th&- 
vendors  not  being  able  to  complete  the  title,  or  because  they  were  unwilling 
to  do  so. 

The  order  for  a  new  trial  should  be  affirmed,  the  plaintiffs  to  have  the 
alternative,  to  be  exercised  within-  20  days  after  service  of  the  order  in  appeal, 
of  reducing  his  verdict  to  the  9125. 

Per  Henry,  J. — It  was  the  duty  of  the  appellants  to  take  from  the  pur- 
chasers a  binding  agreement  under  the  statute :  and  having  neglected  to  do  so, 
they  were  not  entitled  to  any  compensation. 

Per  Strong,  J.,  dissenting. — The  appellants  did]all  they  were  bound  to  do, 
and  earned  their  commission  by  finding  the  purchasers,  and  did  nothing  and 
omitted  nothing  which  amounted  to  misfeasance  or  nonfeasance  disentitling 
them  to  the  commission  which  they  had  earned. 

MoKenzie  t.  Champion.— 22nd  June,  1885.— xii.  649. 

13.  Authority  to  deliver  deed  and  receive  purchase  money — Agent 

exceeding  authority — New  agreement. 

See  AGENT,  11. 

14.  Contract  for  sale  of  land — Suit  for  rescission  of — Fravdvlent 

misrepresentation — Evidence, 

Where  the  court  below  dismissed  the  plaintiff's  bill  praying  for  the 
rescission  of  an  executed  contract.  Held,  that  a  clear  case  of  fraud  must  be 

CAS.  DZO. — 50 
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established  to  obtain  the  rescisaion  of  %n  ezeonted  oontract,  aod  the  alle^tionB 
of  fraad  made  by  the  plaintiff  being  anoorroborated  and  contradicted  in  every 
particular  by  the  defendant,  neither  the  oonrt  below  nor  the  oonrt  in  appeal 
wonld  be  jnstified  in  rescinding  the  contract  in  question.  Henry,  J.,  dissent- 
ing, on  the  ground  that  the  evidence  bore  out  the  allegations  of  fraud. 

Appeal  dismissed  with  costs. 

Hntchlmon  t.  Calder.— 28rd  June,  1885. 

15.  Sale  under  power  in  a  mortgage  after  foreclosure. 

Sm  MORTGAGE,  16. 

16.  Side  of  lota  by  plan — Lanes  shown  on  plan — Svbsequent 

acceptance  of  conveyance  according  to  different  plans. 

The  city  of  Toronto  offered  land  for  sale,  according  to  a  plan  showing  one 
block  consisting  of  five  lots  each,  about  200  feet  in  length  running  from 
east  to  west  bounded  north  and  south  by  a  lane  of  the  same  length,  and  east  by 
a  lane  running  along  the  whole  depth  of  the  block  and  connecting  the  other  two 
lanes.  South  of  4hi8  block  was  a  similar  block  of  smaller  lots,  ten  in  number, 
running  north  and  south  120  feet  each.  The  lane  at  the  east  of  the  first  lot  was 
a  continuation,  after  crossing  the  long  lane  between  the  blocks,  of  lot  No.  10  in 
the  second  block.  The  advertisement  of  sale  stated  that  "  lanes  run  m 
rear  of  the  several  lota.*'  M.  became  the  purchaser  of  the  first  block,  and  C. 
of  lot  10  in  the  second.  Before  re^^istry  of  the  plan  M.  applied  to  the  City 
Council  to  have  the  lane  at  the  east  of  the  block  dosed  up  and  included  in  his 
lease  which  was  granted.  C.  then  objected  to  taking  a  lease  of  his  lot  with  the 
lane  closed,  but  afterwards  accepted  a  lease  which  described  the  land  as  leased 
according  to  plan  880  (the  plan  exhibited  at  the  sale)  and  plan  852  (which 
showed  the  lane  closed),  and  he  brought  an  action  against  the  city  and  M.  to 
have  the  lane  re-opened. 

Held,  affirming  the  judgment  of  the  court  below,  that  G.  having  accepted  a 
lease  after  the  lane  was  closed,  in  which  reference  was  made  to  said  plan  852, 
was  bound  by  its  terms  and  had  no  claim  to  a  right  of  way  over  land  thereby 
shown  to  be  indaded  in  the  lease  to  M. 

Held,  also,  per  Gwynne,  J.,  that  under  the  contract  evidenced  by  the 
advertisement  and  public  sale  C.  acquired  no  right  to  the  use  of  the  lane  after- 
wards closed. 

Garey  t.  City  of  Toronto.— April  9, 1686.— xiv.  172. 

17.  WiU — Devisee  under — Mortgage  by  testator — Foreclosure  of — 

Suit  to  sell  real  estate  for  payment  of  debts — Decree  under 
— ConveyanA^e  by  purchaser  at  sale  under  decree — Assign- 
ment of  mortgage — Statute  confirming  title. 

A.  M.  died  in  1888,  and  by  his  will  left  certain  real  estate  to  his  wife,  M. 
M.,  for  her  life,  and  after  her  death  to  their  children.  At  the  time  of  his 
death  there  were  two  small  mortgagee  on  the  said  real  estate  which  were  sub- 
sequently foreclosed,  but  no  sale  was  made  under  the  decree  in  such  suit. 
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In  1841  the  mortgages  and  the  interest  of  the  mortgagee  in  the  foreclosure 
suit  were  assigned  to  one  J.  B.  U.,  who,  in  1849,  assigned  and  released  the 
same  to  M.  M. 

In  1841  M.  M.,  the  administrator  with  the  will  annexed  of  the  said  A.  M., 
filed  a  bill  in  chancery  for  the  purpose  of  having  this  real  estate  sold  to  pay 
the  debts  of  the  estate,  she  having  previously  applied  to  the  Governor  in 
Council,  under  a  statute  of  the  Province,  for  leave  to  sell  the  same,  which  was 
refused  on  the  ground  that  such,  leave  could  not  be  granted  for  the  sale  of  a 
particular  part  of  the  estate,  and  if  the  whole  estate  were  sold  and  there 
should  be  a  surplus,  there  would  be  no  mode  of  apportioning  such  surplus 
among  the  devisees.  A  decree  was  made  in  this  suit  and  the  lands  sold,  the 
said  M.  M.  becoming  the  purchaser.  She  afterwards  conveyed  said  lands  to 
the  commissioners  of  the  lunatic  asylum,  and  the  title  therein  passed,  by 
various  Acts  of  the  Legislature  of  Nova  Scotia,  to  the  present  defendants.  A 
statute  having  been  passed  in  1874  confirming  the  title  to  the  said  lands  in  the 
Commissioner  of  Public  Works  and  Mines,  M.  K.,  devisee  under  the  will  of  A. 
M.  brought  an  action  of  ejectment  against  the  Commissioner  of  Public  Works 
and  Mines  and  the  resident  physician  of  the  lunatic  asylum  which  was  built 
on  said  land,  and  in  the  course  of  the  trial  contended  that  the  sale  under  the 
decree  in  the  chancery  suit  was  void,  inasmuch  as  the  only  way  in  which  land 
of  a  deceased  person  can  be  sold  in  Nova  Scotia  is  by  petition  to  the  Governor 
in  Council.  The  validity  of  the  mortgages  and  of  the  proceedings  in  the  fore- 
closure suit  were  also  attacked.  The  action  )^as  tried  before  a  judge  without 
a  jury,  and  a  verdict  was  found  for  the  defendants,  which  verdict  the  Supreme 
Court  of  Nova  Scotia  refused  to  disturb. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  affirming  the  judgment 
of  the  court  below,  that  even  if  the  sale  under  the  decree  in  the  chancery  suit 
was  invalid,  the  title  to  the  land  would  be  outstanding  in  the  mortgagee  or 
those  claiming  under  her,  and  the  plaintiff,  therefore  could  not  recover  in  an 
action  of  ejectment. 

SembU,  that  such  sale  was  not  invalid,  but  passed  a  good  title.  Henry,  J., 
dubitante. 

Held,  also,  that  the  statute  c.  86,  s.  47  R.  S.,  4th  series,  vested  the  said 
land  in  the  defendants,  if  they  had  not  a  title  to  the  same  before.  Henry,  J. , 
dubitante. 

Appeal  dismissed  with  costs. 

Kearney  y.  Creelman.— 17th  February,  1886 — xiv.  83. 

18.  Warranty  against  charges  and  incumbrances — Promise  to  pay 
without  reserve,  by  subsequent  deed,  with  bnowledge  of 
assessments — Interest,  agreement  as  to  com/pensation. 

On  the  28th  June,  1877,  the  appellants  entered  into  an  agreement  before 
Hunter,  N.P.,  by  which,  without  any  reserve,  they  acknowledged  to  owe,  and 
promised  to  pay  certain  sums  of  money  amongst  others  to  Mrs.  L. ,  transferee 
of  one  of  the  vendors,  who,  on  the  Srd  April,  1875,  sold  the  Windsor  Hotel 
property  in  Montreal  to  the  appellants,  and  by  the  same  deed  Mrs.  L.  agreed 
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to  aasiBt  the  appellants,  in  obtaining  a  loan  of  $850,000,  and  to  relinqalBh  the 
priority  of  her  hypothec  for  her  ehare  on  the  property,  to  extend  to  six  yean 
the  period  for  the  payment  of  the  balance  due  her,  waiving  also  any  right  to 
interest  nntil  the  appellant's  company  had  an  available  surplus  after  paying 
interest  and  insurance  in  connection  with  the  new  loan.  Subsequently,  on 
15th  Jane,  1880,  Mrs.  L.,  by  notarial  deed,  transferred  to  the  respondent  the 
balance  alleged  to  be  due  her  under  the  deed  of  the  28th  June,  1877,  and  the 
respondent  brought  an  action  to  recover  this  balance  with  interest  from  Ist 
July,  1877,  to  the  15th  December,  1885,  date  of  the  action,  To  this  action  the 
appellants  pleaded,  inter  alia,  that  under  the  deed  of  the  28th  June,  1877, 
interest  could  be  demanded  only  from  the  1st  July,  1881,  the  secretary  of  the 
company  having  on  said  date  testified  for  the  first  time  there  was  an  available 
surplus ;  and  also  that  both  principal  and  interest  were  compensated  by  the 
sum  of  $1,901.70  paid  the  city  for  assessments  imposed  under  42  and  43  Y. 
c.  53,  (P.Q.)i  for  the  cost  of  public  improvements  made  in  the  vicinity  of  the 
property  prior  to  the  sale  of  the  property  to  the  company  in  1875.  The  assess- 
ment rolls  originally  made  for  these  improvements  were  set  aside  by  two  judg- 
ments in  1876  and  1879.  Held,  aCBirming  the  judgment  of  the  court  below,  that 
under  the  circumstances  the  respondent  could  not  be  said  to  be  the  yarant  of 
the  purchasers  of  the  said  property,  and  therefore  he  was  entitled  to  the  pay- 
ment of  the  balance  alleged  to  be  due  under  the  deed  of  the  28th  June,  1877, 
notwithstanding  any  claim  the  appellants  might  have  against  their  vendors 
under  the  general  warranty  stipulated  in  the  deed  of  purchase  of  April,  1875. 

Held,  aUo,  that  by  the  terms  of  the  deed  of  the  2Sth  of  July,  1877,  interest 
could  be  recovered  only  from  the  1st  of  June,  1881. 

Windsor  Hotel  Co.  t.  Cpobs.— xii.  624. 

19.  Voluntary  payment  by  purchaser — Lien  of  third  party — 

Application  of  proceeds  of  sale — Interpleader  act — Lands 
taken  or  sold  under  execution. 

Where  the  purchaser  of  land  voluntarily  paid  to  the  sheriff  the  amount  of 
an  execution  in  his  hands  in  a  bond  Jide  belief  that  it  was  a  charge  upon  the 
land. 

Held,  that  a  party  having  a  lien  on  said  lands  could  not,  under  the  Inter- 
pleader Act,  claim  the  money  so  paid  to  the  sheriff  as  against  the  execution 
creditor,  even  where  he  had  relinquished  his  title  to  the  land  to  enable  the 
owner  to  carry  out  the  said  sale,  and  was  to  receive  a  portion  of  the  purchase 
money. 

SembUy  that  as  the  lands  were  neither  "  taken  nor  sold  under  execution.** 
the  case  was  not  within  the  Interpleader  Act. 

Federal  Bank  of  Gaiuula  t.  Canadian  Bank  of  Conunerce.— xiii.  384. 

20.  Subject  to  mortgage — Absolute  sale — Sale  of  equity  of  redemp- 

tion— Consideration  in  deed, 

B.  sold  to  C.  land  mortgaged  to  a  loan  society.  The  consideration  in  the 
deed  was  91,400  and  the  sum  of  9104  was  paid  to  B.    C.  afterwards  paid 
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91f081  and  obtained  a  discharge  of  the  mortf^age.  B.  brought  an  aotlon  to 
recover  the  balance  of  the  difference  between  the  amount  paid  the  society  and 
said  sum  of  $1,400,  and  on  the  trial  he  testified  that  he  intended  to  sell  the  land 
for  a  fixed  price ;  that  he  had  been  informed  by  W.,  father-in-law  of  C,  that 
there  would  be  about  $300  coming  to  him ;  that  he  had  demurred  to  the  accept- 
ance of  the  sum  offered,  $104,  but  was  informed  by  C.  and  the  lawyer's  clerk, 
who  drew  the  deed,  that  they  had  figured  it  out  and  that  Was  all  that  would 
be  doe  him  after  paying  the  mortgage ;  that  he  was  incapable  of  figuring  it 
himself  and  accepted  it  on  this  representation.  G.  claimed  that  the  transac- 
tion was  only  a  purchase  by  him  of  the  eqaity  of  redemption,  and  that  B.  had 
accepted  9104  in  full  for  the  same. 

Held,  reversing  the  judgment  of  the  Court  of  Appeal,  Taschereau  and 
Gwynne,  J  J.,  dissenting,  that  the  weight  of  evidence  was  in  favour  of  the  claim 
made  by  B.-,  that  the  transaction  was  an  absolute  sale  of  the  land  for  91|400 ; 
and  independently  of  that,  the  deed  itself  would  be  sufficient  evidence  to  sup- 
port such  claim  in  the  absence  of  satisfactory  proof  of  fraud  or  mistake. 

Burgeu  t.  Conway.— xiv.  90. 

21.  Sale  d  r^mJr/ — Term — Notice — Mise  en  demev/re — Res  judicata. 

Held,  affirming  the  judgment  of  the  court  below,  where  the  right  of 
redemption  stipulated  by  the  seller  entitled  him  to  take  back  the  property  sold 
within  three  months  from  the  day  the  purchaser  should  have  finished  a  com- 
pleted house  in  course  of  construction  on  the  property  sold,  it  was  the  duty  of 
the  purchaser  to  notify  the  vendor  of  the  completion  of  the  house,  and  in 
default  of  such  notice,  the  right  of  redemption  might  be  exercised  after  the 
expiration  of  the  three  months. 

There  was  no  chose  jug/e  between  the  parties  by  the  dismissal  of  a  prior 
action  on  the  ground  that  the  time  to  exercise  the  right  of  redemption  had  not 
arrived,  and  the  conditions  stipulated  had  not  been  complied  with. 

Leger  t.  Founiier. — xiv.  314. 

22.  Unknown  quantity — Sold  by  the  acre — Words  '*nwre  or  leas" 

— Executors — Breach  of  trust 

The  executors  of  an  estate  were  authorised  by  the  will  to  sell  such  portion 
of  the  real  estate  as  they  in  their  discretion  should  think  necessary  to  pay  off 
a  mortgage  and  such  debts  as  the  personal  estate  would  not  discharge.  They 
offered  for  sale  at  auction  a  lot  described  as  sixty  acres  (more  or  less)  section 
78,  Loch  End  Farm,  Victoria  District,  and  giving  the  boundaries  on  three 
sides.  The  lot  was  unsurveyed  and  was  offered  for  sale  by  the  acre,  an  upset 
price  of  985  being  fixed.  By  the  conditions  of  sale  a  sun^ey  was  to  be  mskde 
after  the  sale  at  the  joint  expense  of  vendors  and  purchaser. 

8.  purchased  the  lot  for  936  per  acre  and  on  being  surveyed  it  was  found 
to  contain  117  acres.  The  executors  refused  to  convey  that  quantity,  alleging 
that  only  some  92,000  was  required  to  pay  the  debts  of  the  estate,  and  refused 
to  execute  a  deed  of  the  117  acres  tendered  by  8.  In  a  suit  by  8.  for  specific 
performance  of  the  contract  for  sale  of  the  whole  lot. 
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Held,  reversing  the  judgment  of  the  court  below  luid  restoring  that  of  the 
judge  on  the  hearing,  Gwynne,  J.,  dissenting,  that  8.  was  entitled  to  a  convey- 
ance of  the  117  acres,  and  that  the  executors  would  not  be  guilty  of  a  braach 

of  trust  in  conTsying  that  quantity. 

Sea  V.  M eLean.— zi¥.  63S. 

23.  Vendors  lien — Sale  of  land — Notice, 

W.  8.  agreed  to  transfer  his  timber  limits  to  W.  A.  8.  in  case  the  latter 
shouM,  within  two  years,  pay  off  a  mortgage  to  R.  and  other  liabilities,  and  in 
case  W.  8.  was  obliged  to  pay  any  of  such  liabilities  he  was  at  liberty  to  sell 
such  portion  of  said  limits  as  would  recoup  him.  At  the  same  time  W.  8. 
wrote  to  B.,  authorising  him  to  transfer  to  W.  A.  8.  said  lands  which  he  hsAA. 
as  security  on  payment  of  his  claim.  B.  assigned  his  claim  and  the  limits  to 
B.  who,  by  agreement  with  W.  A.  8.  and  the  executors  of  W.  8.  continued  to 
carry  on  the  lumber  business  formerly  owned  by  W.  8.  Certain  of  the  liabilities 
of  W.  8.  not  having  been  paid  his  estate  claimed  a  vendor's  lien  on  such 
limits,  and  relied  on  the  letter  to  B.,  and  on  notice  to  an  attorney  who  pre- 
pared the  agreement  with  B.  to  establish  notice  of  such  lien  in  B. 

Held,  affirming  the  judgment  of  the  court  below,  that  even  if  such  lien 
existed  B.  could  not  be  said  to  be  affected  with  notice  of  it. 

Scott  T.  Benedict.— xiv.  735. 

24.  Purchase  of  land — Joint  negotiations — Deed  to  one  only — 

Evidence — Resulting  trust, 

McK.  &  S.  jointly  negotiated  for  the  purchase  of  land,  and  a  deed  was 
given  to  8.  alone,  a  portion  of  the  purchase  money  being  secured  by  the  joint 
notes  of  McK.  &  8.  In  an  action  by  8.  to  have  it  declared  that  McK.  had  no 
interest  in  the  property ; 

Held,  reversing  the  judgment  of  the  court  below,  and  confirming  the  judg- 
ment of  the  trial  judge,  Henry,  J.,  dissenting,  that  the  evidence  greatly  pre- 
ponderated in  favour  of  the  contention  of  MoK.  that  the  purchase  was  a  joint 
one  by  himself  and  8. 

Held,  also,  that  8.  being  liable  for  an  ascertained  portion  of  the  purchase 
money  there  was  a  resulting  trust  in  his  favour  for  his  interest  in  the  land. 

McKeroher  t.  Sanderson. —xv.  296. 

25.  By  wife  to  secure  debt  of  her  husband — Simulated  deeds — Ari 

1301,  C.C.  (P.Q.). 

Set  HU8BAND  AND  WIFE,  6. 

26.  Judgment  in  licitation — Binding  on  parties  to  it — Constitu- 

tionality of  an  act  of  incorporation  of  company — Vendor 
to  company  estopped  from  questixniing  validity  of 

The  Island  of  Anticosti,  held  in  joint  ownership  by  a  number  of  people, 
was  sold  by  licitation  for  9101,000.  The  report  of  distribution  allotted  to 
G.  B.  (plaintifif)  916,578.66,  for  his  share,  as  owner  of  one-sixth  of  the  island 
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acquired  from  the  Island  of  Anticosti  Company,  who  had  preyionsly  aoqaired 
one-eixth  from  Dame  C.  Langan,  widow  of  H.  G.  Forsyth.  The  respondent's 
claim  was  disputed  hy  the  appellant,  the  daughter  and  legal  representative  of 
Dame  C.  Langan.  alleging  that  the  sale  hy  her  through  her  attorney,  W.  L.  F., 
of  the  one-sixth  to  the  Anticosti  Company  was  a  nullity,  because  the  act 
incorporating  the  company  was  ultra  vires  of  the  Dominion  Government,  and 
that  the  sale  by  W.  L.  F.,  as  attorney  for  his  mother,  to  himself,  as  represent- 
ing the  Anticosti  Company,  was  not  valid.  The  Anticosti  Company  was 
one  of  the  defendants  in  the  action  for  licitation,  and  the  appellant  an  inter- 
vening part :  no  proceedings  were  taken  by  the  appellant  prior  to  judgment, 
attacking  either  the  constitutionality  of  the  Island  of  Anticosti  Company's 
charter  or  the  status  of  the  plaintiff,  now  respondent. 

Held,  affirming  the  judgment  of  the  court  below,  Bitchie,  C.J.,  and  Gwynue, 
J.,  dissenting,  that  as  Dame  C.  Langan  had  herself  recognized  the  existence  of 
the  company,  and  as  the  appellant,  her  legal  representative,  was  a  party  to  the 
suit  ordering  the  licitation  of  the  property,  she  the  appellant,  could  not  now 
on  a  report  of  distribution,  raise  the  constitutional  question  as  to  the  validity 
of  the  Act  of  Dominion  Parliament  constituting  the  company,  and  was  now 
estopped  from  claiming  the  right  of  setting  aside  the  deed  of  sale,  for  which 
her  mother  had  received  good  and  valuable  consideration. 

Forsyth  y.  Bury. — xv.  643. 

[Leave  to  apppeal  was  refused  by  the  Judicial  Committee  of  the  Privy 
Council,    i^ee  Canadian  Gazette^  Vol.  xi.,  p.  418 J. 

27.  Contract — Rescission  of — Setting  aside  conveyance  of  land — 

Misrepresentation—MatterQ  of  title— Fraud — Action  for 
deceit  —Evidence. 

A  party  who  seeks  to  set  aside  a  conveyance  of  land  executed  in  pursuance 
of  a  contract  of  sale,  for  misrepresentation  relating  to  a  matter  of  title,  is 
bound  to  establish  fraud  to  the  same  extent  and  degree  as  a  plaintiff  in  an 
action  for  deceit. 

B.  bought  land  described  as  "two  parcels  containing  18  acres  more  or 
less,'*  and  afterwards  brought  an  action  for  rescission  of  his  contract,  on  the 
grounds  that  he  believed  he  was  buying  the  whole  lot  offered  for  sale,  being 
some  '25  acres,  and  that  the  vendor  had  falsely  represented  the  land  sold  as 
extending  to  the  river  front.  The  evidence  on  the  trial  showed  that  B.  had 
knowledge,  before  his  purchase,  that  a  portion  of  the  lot  had  been  sold. 

Held,  affirming  the  judgment  of  the  court  below,  that  even  if  B.  was  not 
fully  aware  that4the  portion  so  sold  was  that  bordering  on  the  river  front,  the 
knowledge  he  had  was  sufficient  to  put  him  on  inquiry  as  to  its  situation,  and 
he  could  not  recover  on  the  ground  of  misrepresentation. 

Bell  T.  Maoklin.— XV.  576 

28.  Sale  by  sheriff — Seizure  super  non  possidente — ^Art.  6  &  32, 

C.  C.  P.,  (P.Q.)— Registration  of  real  rights— Art  2091,  C.C. 

See  SHERIFF,  10. 
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29.  StatxUe  of  frauds — Matters  for  ftiture  arrangement — Sale  of 

land  or  of  equity  of  redemption, 

L.  signed  a  doonment  by  whioh  he  agreed  to  tell  certain  property  to  W.  for 
942,500,  and  W.  signed  an  agreement  to  pnrohaee  the  eame.  The  docament 
signed  by  W.  stated  that  the  property  was  to  be  purchased  "  sabject  to  the  in- 
cnmbranoee  thereon."  With  this  exception  the  papers  were,  in  substance,  the 
same,  and  each  contained  at  the  end  this  danse :  **  terms  and  deeds,  etc,  to  be 
arranged  by  the  1st  of  May  next." 

On  the  day  that  these  papers  were  signed  L.,  on  request  of  W.*s  solicitor,  to 
have  the  terins  of  sale  pnt  in  writing,  added  to  the  one  signed  by  him  the 
following :  "  Terms,  $500  cash  this  day,  $500  on  delivery  of  the  deed  of  the 
Parker  property,  1800  with  interest  every  three  months  antil  the  six  thousand 
five  hundred  dollars  are  paid,  when  the  deed  of  the  entire  property  will  be 
executed." 

The  property  mentioned  in  these  documents  was,  with  other  property  of 
L.,  mortgaged  for  136,000.  W.  paid  two  sums  of  9500  and  demanded  a  deed 
of  the  Parker  property,  which  was  refused. 

In  an  action  against  L.  for  specific  performance  of  the  above  agreement, 
the  defendant  set  up  a  verbal  agreement  that  before  a  deed  was  given  the 
other  property  of  L.  was  to  be  released  from  the  mortgage,  and  also  pleaded 
the  Statute  of  Frauds. 

Held,  affirming  the  judgment  of  the  court  below,  Patterson,  J.,  doubting, 
that  there  was  no  completed  agreement  in  writing  to  satisfy  the  Statute  of 
Frauds. 

Per  Ritchie,  G.J.,  the  agreement  only  provides  for  payment  of  16,500 
leaving  the  greater  part  of  the  purchase  money  unprovided  for.  If  W.  was  to 
Assume  the  mortgage  it  was  necessary  to  provide  for  the  release  of  L.*s  other 
property  and  for  matters  in  relation  to  the  leasehold  property. 

Fer  Strong,  J.,  the  agreement  was  for  sale  of  an  equity  of  redemption  only 

and  as  questions  would  arise  in  future  as  to  release  of  L.'8  other  property  from 

the  mortgage  and  his  indemnity  from  personal  liability  to  the  mortgagee,  which, 

should  have  formed  part  of  the  preliminary  agreement,  specific  performance 

could  not  be  decreed. 

WiUiston  T.  Lawton.— xix.  673. 

30.  Unpaid  taxes — Irregular   assessment — Validating  Act — ^Nul- 

lity. 

See  ASSESSMENT  AND  TAXES,  24. 

31.  Sale  in  trust — Conditions  to  be  performed  by  cestui  que  trust 

— Failure  of — Revocation, 

See  TRUSTS  AND  TRUSTEES,  21. 

32.  Specific  performance— Contract — Absolute  deed  of  land — Un- 

disclosed trust— Deed  in  name  of  third  patry — Collusion — 
Statute  of  Frauds. 

See  SPECIFIC  PERFORMANCE,  6. 
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SS.  LaTid,  sale  of  ^Delivery  to  agent — Pleading — Arts.  1601, 
1602,  a  C. 

8.  T.  brought  an  action  to  recover  98,200  as  balance  of  the  purchase  money 
of  certain  lands  in  Qaebec  sold  by  him  to  the  N.  8.  K  Co.  To  this  action  the 
railway  company  pleaded  by  temporary  exception  that  out  of  3,807  superficial 
feet  sold  to  them,  8.  T.  never  delivered  710  feet,  and  that  so  long  as  the  full 
quantity  purchased  was  not  delivered  they  were  not  bound  to  pay.  To  this 
plea  S.  T.  replied  specially  that  he  delivered  all  the  land  sold  to  P.  B.  Y.,  the 
agent  of  the  company  with  their  assent  and  approbation,  together  with  other 
land  sold  to  said  P.  B.  V.  at  the  same  time.  At  the  trial  it  was  shown  that 
P.  B.  y.  had  purchased  all  the  lands  owned  by  8.  T.  in  that  locality  but 
exacted  two  deeds  of  sale,  one  of  3,307  feet  for  the  Railway  Company,  and 
another  of  the  balance  of  the  property  for  himself.  By  the  deed  to  P.  B.  Y. 
his  land  is  bounded  by  that  previously  sold  to  the  company.  P.  B.  Y.  took 
possession  and  the  railway  company  fenced  in  what  they  required. 

Held,  affirming  the  judgments  of  the  Court  of  Queen's  Bench  for  (L.  C), 
that  8.  T.  having  delivered  to  P.  B.  Y.  the  agent  of  the  Company,  with  their 
assent  and  approbation,  the  whole  of  the  land  sold  to  them  together  with 
other  lands  sold  to  the  said  P.  B.  Y.  at  the  same  time  he  was  entitled  to  the 
balance  of  the  purchase  money. 

Per  Taschereau,  J.— That  all  appellants  could  claim  was  a  diminution  of 
price,  or  caiicellation  of  the  sale  under  Arts.  1501,  1502,  and  that  therefore 
their  plea  was  bad. 

Present :  Ritchie,  C.  J.,  and  Strong,  Foumier,  Henry,  Taschereau  and 
Gwynne,  JJ. 

North  Shore  Railway  Company  y.  Tradel.— 24  C.L.J.  57.— 28th  Oct.  1887. 

Salvage — Action  for,  by  agents  of  owners — Under  agreement  to 
manage  tug  on  commission. 

See  MARITIME  COURT  OF  ONTARIO,  7. 

School — Grant  of  land  for. 

See  CHARITABLE  TRUST. 

School  Commissioners — Appeal  from  to  Superintendent  of  educa- 
tion P.Q. — Mandamus  to  compel  carrying  out  of  decision  of 
Superintendent— 40  V.  c.  22,  s.  11  (P.Q.). 

See  EDUCATION,  3. 

2.  Superintendent  of — Powers — Establishment  of  new  school  dis- 
trict— Appeal — Approval  of  three  visitors — 40  V.  c.  22,  s.  11 
(P.  Q.)— R.  S.  Q.  Art.  2055. 

See  EDUCATION,  6. 

Scienter. 

See  DAMAGES,  59. 
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Scire  Facias — To  set  aside  charter  of  incorporated  company  for 
non-fulfilment  of  condition  precedent  to  legal  orgamzaticm 
of  company — Form  of  proceedings — 44  V.  c.  6  (D.) — R  S.  C. 
c  21,  8,  4— Arta  997,  et  acq,  C.  C.  P. 

See  CORPORATIONS,  48. 
LETTERS  PATENT.  2. 
PATENT  OF  INVENTION.  1.  5. 

Scrutiny. 

See  ELECTION.  12. 

CANADA  TEMPERANCE  ACT,  (1878),  7. 

Seal — Want  of,  on  insurance  policy. 

See  INSURANCE.  LIFE.  2. 

2.  On  writ  of  execution — Sufficient  without  signature  of  protho- 
notary  under  practice  in  N.  S. 

See  PRACTICE,  18. 

Security — Bon  given  by  purchaser  at  sheriffs  sale  of  lands — Not 
security  required  by  Art.  688,  C.  C.  P. 

See  SHERIFF.  7. 

2.    For  costs  on  appeal  to  Supreme  Ck>urt  of  Canada. 

See  PRACTICE  OF  SUPREME  COURT,  5,  6, 126.189,  148. 

Servitude — Bam  erected  over  alley  subject  to  right  of  access  to 
drain — Aggravation — Art.  557,  C.  C. — Damages. 

In  1848,  B.  et  aL  (the  plaintiffs)  by  deed  obtained  the  right  of  draining  their 
property  by  passing  a  good  drain  throngh  an  alley  left  open  between  two 
houses  on  another  lot  in  the  town  of  St.  Johns.  In  1880,  W.  et  al.  (defendants) 
bnilt  a  barn  covering  the  alley  nnder  which  the  drain  was  constructed  and 
used  it  to  store  hay,  etc.,  the  flooring  being  loose  and  the  bam  resting  on 
wooden  posts.  In  1881  the  drain  needing  repairs,  the  plaintiffs  bronght  an 
action  eonfeetoria  against  defendants  as  proprietors  of  the  servient  land,  pray- 
ing that  they  (plaintiffs)  may  be  declared  to  have  a  right  to  the  servitude 
constitated  by  the  deed  of  1848,  and  that  the  defendants  be  ordered  to  demolish 
snch  a  portion  of  the  barn  as  diminished  the  use  of  the  drain,  and  rendered 
its  exercise  more  inconvenient,  and  claiming  damages ;  the  defendants  pleaded 
inter  alia  that  there  was  no  change  of  condition  of  the  servient  land  contrary 
to  law,  and  prayed  for  the  dismissal  of  plaintiffs'  action. 

Held,  Gwynne,  J. ,  dissenting,  that  by  the  building  of  the  bam  in  question, 
the  plaintiffs*  means  of  access  to  the  drain  had  been  materially  interfered  with 
and  rendered  more  expensive,  and  therefore  that  the  judgment  of  the  court 
below  ordering  the  defendants  to  demolish  a  portion  of  their  bam  covering  the 
said  drain,  in  order  to  allow  the  plaintiffs  to  repair  the  drain  as  easily  as  they 
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might  have  done  in  1848,  when  said  drain  was  not  covered,  and  to  pay  $50 
damageB,  should  be  affirmed. 

Per  G Wynne,  J.,  That  all  plaintiffs  were  entitled  to  was  a  declaration  of 
the  right  to  free  access  to  the  land  in  question  for  the  purpose  of  making  all 
necessary  repairs  in  the  drain  as  occasion  might  require,  without  any  impedi- 
ment or  obstruction  to  their  so  doing  being  caused  by  the  bam  which  had  been 
erected  over  the  drain,  and  that  the  action  for  damages  was  premature. 

ITheelep  t.  Black.— ziv.  242. 

2.  Servitude — Aggravation  of — Art.  658,  C.  C, 

On  the  26th  March,  1858,  one  G.  L.  by  deed  of  sale  granted  to  P.  G.  "  a 
right  of  passage  through  the  lot  of  land  of  the  said  vendor  fronting  the  public 
road  as  well  on  foot  as  with  carriage,'*  and  to  the  charge  to  the  said  purchaser 
"  of  keeping  the  gates  of  the  said  passage  shut." 

In  1882  McM. ,  having  acquired  the  dominant  land,  built  a  coal  oil  refinery 
and  warehouses  thereon.  In  the  course  of  his  trade  he  had  several  heavy  carts 
making  three  or  four  trips  a  day  through  this  passage  leaving  the  gates  open, 
and  in  addition  to  his  own  carts  most  of  the  coal  oil  dealers  of  the  city  of 
Montreal,' wholesale  and  retail,  were  supplied  there  with  their  own  carts.  At 
the  time  of  the  grant  the  land  was  used  as  agricultural  land. 

Held,  affirming  the  judgment  of  the  Court  of  Queen's  Bench  for  Lower 
Canada  (M.  L.  B.  1  Q.  B.  376),  Henry,  J.,  dissenting,  that  the  passage  could 
not  be  used  for  the  purposes  of  a  coal  oil  refinery  and  trade,  as  McM.  thereby 
aggravated  the  servitude  and  rendered  it  more  onerous  to  the  servient  land 
than  it  was  when  the  servitude  was  established.    Art.  558,  C.  C. 

McMilian  v.  Hedge.— xiv.  736. 

3.  Construction  of  dam — Damage  to  land  by — Improvement  of 

water  courses — Justification. 

See  RIPAEIAN  PROPRIETORS.  4. 

4.  The  fact  that  a  question  of  the  right  of  servitude  arises  will 

not  give  jurisdiction  on  appeal  to  the  Supreme  Court — S.  & 
E.  C.  Act,  R.  S.  C.  c.  135,  s.  29  (6). 

See  JURISDICTION,  87. 

Set  Off— Right  of — Goods  sold  by  agent. 

See  SALE  OF  GOODS,  2. 

2.    By  shareholder  or  contributory  of  bank. 

See  BANKS  AND  BANKING,  8. 
WINDING-UP.  7. 
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3.    Not  pleaded  in  action — Right  to  set  off  judgment — Equitable 
aeBigninent 

G.  and  H.  brought  coanter  aotiont  for  bresches  of  agreement.  In  March, 
1884,  G.  obtained  a  verdict  with  leave  to  move  for  increased  damages,  which 
was  granted,  and  in  June,  1885,  he  signed  judgment.  In  April,  1884,  G. 
assigned  to  L.  all  interest  in  the  suit  against  H.  and  gave  notice  of  sach 
assignment  in  May,  1884. 

In  February,  1885,  H.  signed  judgment  against  G.  on  confession. 

Held,  reversmg  the  judgment  of  the  court  below  (25  N.  B.  Bep.  451),  8trong, 
J.,  disBsenting,  that  H.  could  not  set  off  his  judgment  against  the  judgment 
recovered  against  him  by  G.  and  assigned  to  L. 

Present  :~Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Foumier,  Henry,  Tasche- 

reau  and  Gwynne,  JJ. 

Omum  t.  Harris.— June  23, 1887.— zvi.  714. 

« 

Sewer— Construction  of,  from  one  municipality  into  territory  of 
adjoining  municipality — Restrictions — R.  S.  O.  1887,  c.  184, 
8.  479,  s-8.  15—51  V.  c.  28,  s.  20  (O.). 

See  MUNICIPAL  CORPORATIONS.  18. 

Shareholder — Liability  of,  in  public  company. 

See  CORPORATIONS,  1. 

2.  Liability  of  as  a  past  member — The  Imperial  Companies*  Act, 

1862. 

See  CORPORATIONS,  15. 

3.  In  bank  of  P.  E.  Island — Double  liability. 

See  BANES  AND  BANKING,  7. 

4.  Right  of  set-off  by,  in  action  against — 45  V.  c.  23,  s,  76  (D.) — 

Winding  up  Act. 

See  BANES  AND  BANEING,  8. 

6.    When  a  director — Sale  by,  to  company  invalid. 

See  CORPORATIONS,  26. 

Shares — Held  in  trust — Transferred  to  bank — Notice — Obligation 
to  account. 

See  TRUSTS  AND  TRUSTEES,  9,  14,  18,  20.  23. 

Sheriff—Conversion  by. 

See  COHPORATIONS,  5. 
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2.  Trover  against — Justification  under  writ  of  execution,  plea  of. 

See  TROVER. 

CHATTEL  MORTGAGE. 

3.  Sale  by — Proems  verbal  of  seizurey  what  it  should  contain — 

AH8. 638,  a  a  P. 

Under  a  writ  of  venditioni  exponas,  issaed  in  a  suit  wherein  M.  G.  was 
plaintiff  and  D.  G.  was  defendant,  the  latter*8  property  was  seized,  advertised 
and  sold  to  the  appellants  nnder  the  following  description : — "  4  lots  of  land  or 
emplaoements  situate  at  Cotean  6t.  Lduis,  in  the  parish  of  L'Enfant  Jesns, 
heretofore  forming  part  of  the  parish  of  Montreal,  in  the  district  of  Montreal, 
being  known  and  designated  in  the  official  plan  and  book  of  reference  of  the 
village  of  Cotean  St.  Lonis,  in  the  said  parish  of  Montreal,  under  Nos.  18,  19, 
20  and  21,  of  the  sub-division  of  No.  167  of  the  said  official  plan  and  book  of 
reference,  with  four  wooden  houses  and  dependencies  thereon  erected.**  The 
sale  was  made  in  one  lot  only,  at  the  sheriff's  office,  in  the  city  of  Montreal. 
The  respondents  demanded  the  nullity  of  the  sale  by  means  of  an  opposition. 

Held,  that  it  was  not  sufficient  to  give  only  the  number  of  the  official 
plan  and  book  of  reference  in  the  proeh  verbal  of  seizure  and  the  advertise- 
ment of  the  sheriff,  as  under  Art.  638,  C.  C.  P.,  it  is  necessary  to  give  the  range 
or  the  street  where  the  property  is  situated,  in  addition  to  the  official  number, 
and  therefore  the  sale  was  null  and  of  no  effect. 

fAs  to  the  sale  having  been  made  at  the  sheriff's  office  instead  of  at  the 
church  door  of  the  Parish  of  1'  Enfant  Jesus,  tee  42  and  43  Vic.  c.  25,  ( Q)] . 

Montreal  Loan  and  Mortgage  Co.  v.  Fauteaaz.— iii.  411. 

4.  Replevin — Possession,  writ  of — Trespass. 

See  CONTRACT,  14. 

5.  Action  on  bond  given  to  sheriff  in  his  official  capacity — Xullit/ 

ahaolue — Opposition  in  nutwre  of  petition  in  revocation  of 
judgment — Discovery  of  further  evidence — Art,  581,  C.  (7.  P. 
— Dol  personnA — Res  judicata — RequHe  Civile. 

The  appellant,  William  McD.  Dawson,  having  purchased  a  property  in 
the  city  of  Three  Rivers,  which  proved  to  be  burdened  with  mortgages  beyond 
its  value,  an  action  was  brought  on  one  of  these  mortgages  by  the  hypothecary 
credititor,  Dame  Harriet  Sawtell  (Mrs.  Dickson),  upon  which  the  appellant, 
Dawson,  made  delaistement.  Judgment  was  accordingly  obtainod  and  the 
property  sold  at  sheriff's  sale  on  the  21st  February,  1862,  when  the  said  William 
McD.  Dawson  became  the  purchaser. 

Claims  against  the  estate  (oppotitioni  ^  fin  de  eonterver)  were  filed  largely 
exceeding  the  amount  of  purchase  money.  Among  these  claims,  (oppositions) 
was  one  by  the  said  purchaser,  Dawson,  for  a  large  sum  of  money,  upon  the 
filing  of  which  the  then  sheriff,  I.  G.  Ogden,  took  from  him  the  said  purchaser, 
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a  small  payment  in  oath  and  a  bond  or  obligation  for  the  balance,  aecored 
upon  the  property  itself. 

By  the  final  judgment  of  distribation,  the  largest  claim,  that  of  the  Hon- 
oarable  Judge  Gale,  was  awarded  a  fraction  of  the  amount  due  thereon,  being 
the  residuary  amount  of  the  purchase  money  after  the  collocations  made  in 
favour  of  prior  claims ;  while  for  the  claim  of  the  purchaser,  which  was  held 
to  be  the  last,  there  was  nothing  left.  It  appeared  that  the  collocation  in 
favour  of  the  late  Judge  Gale  was  not  paid. 

The  then  sheriff,  the  late  I.  G.  Ogden,  having  died,  his  heirs  or  legatees 
all  in  one  form  or  another,  renounced  their  legal  rights  to  his  estate,  with  the 
exception  of  the  original  plaintiff  in  this  cause,  Isaac  Low  Evans  Ogden.  one 
of  hif>  sons,  who  assigned  the  said  obligation,  as  an  asset  of  his  father's  estate, 
to  William  McDougall,  then  a  practicing  attorney  at  the  bar,  who  bron^t  an 
action  upon  it  against  the  present  appellant,  which  action  was  defended  on  the 
plea  that  the  said  obligation  was  not  a  private  or  personal  asset  of  the  said 
I.  G.  Ogd3n,  but  a  security  to  ensure  the  pajrment  of  the  hypothecary  creditors 
collocated  by  the  final  judgment  of  distribution,  in  the  case  of  Sauttell  v.  Daw- 
son. It  was  also  pleaded  that  the  then  plaintiff,  being  a  practicing  attorney  at 
the  bar  of  the  same  court  where  the  action  was  brought,  could  not  become  the 
purchaser  of  a  litigious  right  by  the  Arts.  1485  and  1583  of  the  civil  code. 

The  said  Wm.  McDougall  then  reassigned  the  said  obligation  to  I.  L.  E. 
Ogden,  and  an  action  was  commenced  on  his  behalf. 

The  defendant's  (present  appellant*s)  pleas  in  defence  were,  practically, 
that  there  was  litU  pendent,  because  of  the  action  already  pending  on  the  same 
obligation  ;  that  the  record  (which  had  been  destroyed  by  the  burning  of  the 
court  house  in  Quebec)  should  be  restored  or  at  least  an  effort  made  to  that 
effect,  before  any  other  proceeding  could  be  taken ;  and  the  repetition  of  the 
former  pleading :  that  the  obligation  was  the  sheriff's  security  for  the  balance 
of  the  purchase  price  of  the  property,  and  did  not  represent  a  personal  debt 
due  to  the  late  Mr.  Ogden,  and  was  sued  upon  as  such,  in  fraud  of  the  defend- 
ant and  the  true  creditors  of  the  debt  it  represented.  The  plaintiff  denied 
that  the  previous  action  involved  the  same  issue,  or  that  the  present  action 
was  for  the  security  stated,  or  that  the  obligation  represented  the  purchase 
money  of  the  property. 

On  the  24th  April,  1875,  the  respondent,  sued  out  a  writ  of  execution 
against  the  appellant  in  pursuance  of  this  last  mentioned  judgment. 

On  the  3rd  of  May,  1875,  the  appellant  filed  an  opposition  in  the  nature 
of  a  petition  in  revocation  of  judgment,  which  is  the  subject  of  the  present 
appeal. 

Amongst  other  reasons  it  contained  the  following : — 

1.  That  since  the  rendering  of  the  last  mentioned  judgment  on  the  action 
itself,  the  representatives  of  the  late  Judge  Gale  had  claimed  from  the  said 
opposant,  William  McD.  Dawson  (the  appellant),  the  amount  of  their  colloca> 
tion,  threatening  to  proceed  at  folle  enchire  to  the  re-sale  of  opposant's 
(appellant's)  property,  and  that  the  said  opposant  thus  found  himself  liable  to 
pay  twice  the  same  amount. 
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2.  That  since  the  rendering  of  the  judgment  the  opposant  (the  appellant) 
had  discovered  proof  that  the  security  mentioned  in  the  return  of  the  sheriff 
was  one  and  the  same  with  the  notarial  obligation  on  which  the  judgment  was 
founded. 

S.  That  since  the  judgment,  the  opposant  (appellant)  had  made  discovery 
of  an  authentic  part  of  the  record,  and  that  the  production  of  the  said  docu- 
ment, being  of  a  nature  to  affect  the  judgment  sought  to  be  executed  could  take 
place  under  the  article  581  of  the  Code  of  Civil  Procedure  of  the  Province  of 
Quebec. 

4.  That  the  judgment  should  be  rescinded  and  revoked,  having  been 
rendered  through  the  collusion  and  fraud  of  the  respondent  and  others. 

The  missing  document  was  the  sheriff's  schedule  of  the  nature  of  sale, 
and  an  authentic  copy  of  it  certified  by  the  prothonotary  was  found  and  pro- 
duced. The  opposant  (the  appellant)  also  produced  with  his  opposition  the 
sheriffs  receipt  for  the  obligation  itself,  which  he  alleged  proved  the  obligation 
to  be  as  contended  by  the  defendant  (the  appellant)  the  security  taken  by  the 
sheriff  in  his  official  capacity  for  the  payment  of  the  balance  of  the  purchase 
money,  which  belonged  to  the  hypothecary  creditors. 

On  the  14th  of  May,  1875,  a  tierce  oppoiition  was  filed  by  the  representa- 
tives of  the  Gale  estate,  claiming  the  obligation  above  njentioned  as  a  mere 
security  for  the  amount  of  their  collocation  by  the  report  of  distribution  and 
denying  the  right  of  the  heirs  Ogden  to  any  part  of  the  said  obligation. 

On  the  8th  of  September,  1875,  Isaac  Low  Evans  Ogden  having  died,  the 
present  respondent,  Charles  Kinnis  Ogden,  brought  himself  into  the  case  as 
plaintiff  par  repriie  dHrutanee. 

On  the  11th  May,  1877,  the  respondent  produced  his  plea  to  the  opposition 
of  the  defendant  (appellant). 

On  the  20th  of  September,  1877,  the  opposition  of  appellant  was  dismissed 
by  the  Superior  Court  at  Three  Bivers,  McCord,  J.,  on  the  ground  that  there 
was  res  judicata  against  him. 

The  Court  of  Queen's  Bench  on  the  8th  of  March,  1878,  by  their  judgment, 
ordered,  **  that  the  proceedings  on  the  opposition  of  the  said  appellant  shall 
be  suspended  until  after  the  opposition  of  the  representatives  of  the  said  Hon. 
Samuel  Gale,  filed  in  this  cause,  shall  have  been  disposed  of." 

On  the  12th  December,  1878,  the  respondent  contested  the  tierce  opposition 
of  the  heirs  Gale  in  obedience  to  this  last  judgment  of  the  Court  of  Queen's 
Bench. 

On  the  18th  April,  1879*  the  tierce  opposition  of  the  representatives  Gale 
was  maintained  by  the  Superior  Court  at  Three  Bivers,  with  regard  to  the 
part  of  its  conclusions  which  referred  to  the  seizure  of  the  real  estate. 

On  the  7th  September,  1880,  this  last  judgment  on  the  tierce  opposition 
was  modified  by  the  Court  of  Queen's  Bench.  This  judgment  also  admitted 
the  rights  of  the  heirs  Gale,  and  ordered  them  to  proceed  in  the  space  of  four 
months  to  the  re*sale  at  folle  enchere  of  the  property  purchased  in  the  case  of 
SawteU  V.  Dawson. 
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The  present  appellant,  Dawson,  oontended,  that  he  was  not  a  party  to 
this  appeal,  and  he  was  thas  oondemned  without  hearing  and  without  notice 
to  snhmit  to  the  re-sale  of  a  property  which  he  had  paid  by  an  obligation, 
while  the  judgment  of  the  10th  of  Jnne,  1874,  condemning  him  to  pay  to  the 
heirs  of  the  sheriff  personally  the  amount  of  said  obligation,  remained  in  fall 
force. 

The  record  having  been  sent  back  to  Three  Rivers,  the  fonr  months 
expired  without,  as  the  appellant  alleged,  any  notice  whatever  having  been 
given  to  him  of  the  judgment,  or  of  any  other  proceeding  since  the  judgment 
on  his  appeal  given  in  his  favour  on  the  8th  of  March,  1878. 

On  the  18th  of  January,  1881,  an  inscription  on  the  merits  of  the  oppo- 
sition of  May,  1875,  was  served  upon  him.  This  inscription  was  discharged 
by  the  court. 

On  the  17th  of  March,  1881,  a  new  inscription  was  made,  and  also  dis- 
charged. 

On  the  25th  of  June,  1881,  the  respondent  made  a  motion  before  the 
Superior  Court  of  Three  Rivers,  asking  that  the  rights  conferred  on  the  heirs 
Gale  by  the  judgment  of  the  Court  of  Queen's  Bench  to  have  the  property 
of  the  appellant  re-sold  tkt/olle  enchhe  in  the  space  of  four  months,  be  declared 
elapsed.  The  appellant  was  not  notified  of  the  said  motion,  which  was 
granted  on  the  25th  of  June,  1881. 

A  motion  was  then  served  upon  the  defendant,  Dawson  (the  appellant), 
on  the  19th  of  September,  1881,  by  the  plaintiff,  par  repn'fe  d^inMtance^  to  be 
allowed  to  make  a  new  contestation  of  his  opposition  of  May,  1875,  which  was 
refused  by  the  court. 

On  the  23rd  Of  November,  1881,  the  Superior  Court  at  Three  Rivers,  dis- 
missed the  opposition  and  petition  in  revocation  of  judgment  of  appellant. 
This  judgment  was  confirmed  by  the  Court  of  Queen's  Bench,  on  the  4th  of 
December,  1882. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  judgment  of 
the  Court  of  Queen's  Bench  should  be  reversed  and  the  appeal  allowed. 

Per  Taschereau,  J.,  delivering  the  judgment  of  the  court.-  Dawson's  obli- 
gation to  Ogden  was  not  a  crdance  of  Ogden  personally,  but  of  him  as  sheriff 
only,  and  represented  the  price  of  Dawson's  purchase  at  the  sheriff's  sale. 
The  sheriff's  heirs  therefore  were  not  entitled  to  the  amount  of  the  obligation 
in  the  absence  of  tlie  allegation  and  proof,  that  they  or  their  father  in  his 
lifetime  paid  the  amount  to  the  various  parties  collocated. 

Moreover  the  obligation  was  null  as  being  against  public  order,  and  a 
nullity  of  this  kind  was  absolute  and  need  not  be  pleaded,  the  tribunal  being 
bound  to  notice  it. 

The  judgment  on  the  action  did  not  decide  anything  contrary  to  these 
views,  because  the  courts  below  had  not  before  them  the  proof  that  the  obliga- 
tion in  question  represented  nothing  but  the  adjudication  price,  the  necessary 
documents  to  establish  that  fact  having  been  since  found  by  Dawson.  The 
judgment  appealed  from  was  not  based  on  rei  judicata ;  it  oonceded,  as  it  was 
obliged  to  do  in  the  face  of  the  judgment  of  that  court  reversing  the  judgment 
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of  the  court  diBmissing  the  requHe  civile^  that  the  right  to  a  requSte  civile  was 
open.  Bat  it  held  that  the  oppoaant  had  not  proved  the  facta  he  alleged. 
This  court,  however,  is  of  opinion  the  appellant  has  clearly  proved  his  allega- 
tions of  fact :  1.  That  the  words  "  value  received  '*  in  the  obligation  were 
false ;  that  the  obligation  was  not  given  to  the  late  sheriff  personally,  but  to 
him  in  his  official  capacity  only,  and  so  has  proved  the  dolpenotmelt  the  fraud 
by  which  the  late  Ogden  obtained  that  obligation,  and  the  fraud  of  the 
plaintiff's  auteur  is  his  fraud;  2.  That  the  obligation  was  nul  d^une  nuUit^ 
abtolue;  3.  The  only  res  judicata  is  in  favor  of  Dawson ;  4.  That  not  only  th& 
Gales,  but  all  the  other  parties  could  ask  a  re-sale. 

Appeal  allowed  with  costs. 

Dftwton  T.  Ogden. — 19th  June,  1888. 

6.  Sale  of  mortgaged  premises  by,  under  decree  of  foreclosure,  in 

Nova  Scotia. 

See  MORTGAGE,  12. 

7.  Sale  by — Purchase  at — Adjudication  to  joint  purchasers — 

Security  not  given  as  required  by  Art.  688,  C,  G,  P.,  L,  C, — 
One  joint  adjudicataire  in  default  cannx)t  demand  a  sale  ct. 
lafoUe  enchirer—Arts.  691, 694,  760,  C.  C.  P.,  i.  C. 

At  a  certain  judicial  sale,  on  the  10th  of  July,  1875,  the  appellant,  James: 
Shortis,  the  respondent  Leduc,  and  one  Michel  Caron  became  joint  purohasersi 
of  a  certain  immovable  for  the  price  of  92,500. 

On  the  28th  August,  1875,  the  sheriff  made  his  return  on  the  writ  of 
execution  stating  that  he  had  levied'  a  net  sum  of  92,352.90,  which  had  been 
paid  to  him  by  a  bond  as  required  by  law,  and  that  he  held  that  sum  subject 
to  the  order  of  the  court.  This  pretended  bond  was  in  reality  a  "  bon  "  in  the 
following  terms :  "  Good  to  S.  Dumonlin,  Esquire,  sheriff,  for  two  thousand 
two  hundred  and  ninety-nine  dollars  and  sixty -five  cents,  for  value  received, 
payable  to  his  order.  This  bon  serves  as  security  in  the  matter  No.  225 
L.  J.  O.  Brunelle  et  al,  against  Charles  Cot^.  Three  Bivers,  2nd  August, 
1875,"  and  signed  by  the  three  purchasers,  James  Bhortis,  Michel  Caron,  and 
the  respondent  Leduc. 

On  the  return  of  the  sheriff  various  distributions  were  made  and  thd 
respondent  collocated  for  the  sums  of  91t876.76  and  9259.93. 

The  appellant,  B.  H.  McGreevy,  being  a  creditor  of  James  Shortis,  the 
other  appellant,  in  virtue  of  a  judgment  rendered  in  his  favour,  intervened  in 
the  case  to  exercise  the  rights  of  his  debtor. 

On  the  5th  of  March,  1883,  the  respondent  served  the  judgments  of  distri- 
bution on  appellant  James  Shortis,  and  on  the  representatives  of  Michel 
Caron,  deceased;  and  on  the  20th  of  the  same  month  he  made  his  petition  for 
an  order  to  resell  the  very  property  purchased  by  himself  jointly  with  the 
other  **  adjudicataires  '*  for  false  bidding. 

Appellant  McGreevy  was  allowed  to  appear  on  the  said  petition  and  filed 
an  appearance. 
CAS.  Dia. — 51 
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Th€0e  prooeedings  being  of  a  sammary  nature  no  written  answers  were 
put  in,  and  on  the  16th  of  June  following,  the  Saperior  Court,  sitting  at  Three 
Rivers  (Bourgeois,  J.),  granted  the  said  petition  of  respondent  ordering  the 
resale  of  the  property  for  false  bidding  upon  the  purchasers,  James  Shortis 
and  Michel  Caron  alone ;  and  this  judgment  was  confirmed  by  the  Court  of 
Queen*s  Bench,  sitting  at  Quebec,  on  the  7th  day  of  May,  1884,  modifying,  how- 
ever, the  judgment  of  the  Superior  Court  by  ordering  the  re-sale  to  be  made 
upon  the  three  *'  adjudicataires.*'    Monk  and  Ramsay,  JJ. ,  dissenting. 

The  question  to  be  decided  was,  whether,  the  respondent  had  the  right 
to  demand  the  re-sale  of  a  property  of  which  he  was  a  co-purchaser  together 
with  Michel  Caron  and  the  appellant  James  Shortis,  for  false  bidding,  he 
himself  being  one  of  the  **  adjudicataires  "  in  default,  who  had  retained  the 
purchase  money  by  giving  their  joint  '*  bon,'*  instead  of  furnishing  the  sheriff 
with  the  sureties  required  by  law. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  per  Strong,  Henry  and 
Tascherean,  JJ.,  Ritchie,  C.J.,  and  Fournier,  J.,  dissenting,  reversing  the 
judgment  of  the  courts  below,  that  the  respondent  was  not  entitled  to  demand  a 
re-sale.  The  bon  given  by  the  purchasers  was  not  the  surety  contemplated  by 
Art,  688  of  the  Code ;  and  the  three  purchasers  having  made  with  the  sheriff 
an  agreement  not  contemplated  by  law,  should  be  compelled  to  govern  them- 
selves according  to  that  agreement,  and  the  respondent's  only  course  was  by 
direct  action  against  his  co-debtors  to  recover  from  them  their  share. 

Per  Taschereau,  J. — The  obligation  contracted  by  Shortis,  Caron  and 
Leduo  in  becoming  joint  purchasers  at  a  judicial  sale  was  a  pint  and  several 
obligation,  and  it  follows  that  their  **  bon  "  bound  them  jointly  and  severally 
also.  Under  such  an  obligation  they  were  responsible  only  towards  each 
other  for  one-third  of  the  purchase  money,  and  each  for  the  whole  to  the 
sheriff.  By  the  judgments  of  the  courts  below,  the  appellant  Shortis  found 
himself  individually  compelled  to  pay  the  full  amount  of  the  price  of  sale  to 
respondent,  to  prevent  the  re-sale  of  the  property ;  (Arts.  694  and  760,  C.  C.  P.) ; 
while,  if  there  was  any  default,  the  respondent  was  equally  in  default  with 
his  co-adjudioataires,  and  there  could  be  no  doubt  a  private  agreement  had 
been  come  to  between  the  three  purchasers  which  the  respondent  sought  to 
repudiate. 

Per  Ritchie,  C.J.,  dissenting. — McGreevy  could  be  in  no  better  position 
than  his  debtor,  and  to  allow  him  to  get  a  third  of  this  property  as  the  prop- 
erty of  Shortis  without  payment  by  himself  or  Shortis  of  the  third  of  the 
price  which  he  was  bound  to  pay,  seems  so  unreasonable  and  unjust  that  it 
would  be  necessary  to  be  satisfied  beyond  all  doubt  that  the  law  was  clear  and 
unquestionable  on  the  point  before  sanctioning  what  appears  such  manifest 
injustice. 

Per  Fournier,  J.,  dissenting. — The  question  whether  there  being  three 
joint  purchasers  (adjudicataires)  who  have  all  made  default  in  paying  the 
price  of  their  adjudication,  one  of  them  can,  as  hypothecary  creditor  men- 
tioned in  the  certificate  of  registration  and  as  a  collocated  creditor  unpaid, 
proceed  to  a  sale  d  la  foUe  ench^e  of  the  immoveable  sold  to  the  three  pur- 
chasers, is  very  dearly  settled  by  Art.  691.  of  the  C.  C.  F^. 
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The  only  right  the  appellant  had  was  that  of  exercising  the  rights  of 
Bhortis,  his  dehtor,  and  if  the  appellant  wished  to  avail  himself  of  those  rights, 
he  should  fulfil  the  obligation  of  his  debtor  by  paying  his  share  of  the  adjadi- 
ei^tion.  He  was  seeking  to  have  a  third  of  the  immoveable  adjudged  to  Bhortis 
without  paying  the  third  of  the  price  of  adjudication  which  Shortis  was  bound 
to  pay. 

Appeal  allowed  with  costs. 

McGreeTy  y.  Leduc— May  12th,  1885. 

8.  Promise  of  indemnity  by  attorney  to — Authority  to  bind  client. 

Su  APPEAIi,  la 

9.  Action  against — Execution  of  writ  of  attachment — Abandon- 

ment of  seizure — Estoppel. 

A  writ  of  attachment  against  the  goods  of  M.  in  the  possession  of  8.  was 
placed  in  the  sheriff's  hands  and  goods  seized  under  it.  After  the  seizure  the 
goods,  with  the  consent  of  the  plaintiff's  solicitor,  were  left  by  the  sheriff  in 
charge  of  S.,  who  undertook  that  the  same  should  be  held  intact.  The  sheriff 
made  a  return  to  the  writ,  that  he  had  seized  the  goods.  The  sheriff  subse- 
quently seized  the  goods  under  execution  of  the  creditors.  In  an  action  against 
the  sheriff. 

Held,  reversing  the  judgment  of  the  Supreme  Court  of  Nova  Scotia,  that 
the  act  of  leaving  the  goods  in  the  possession  of  S.  was  not  an  abandonment  by 
the  plaintiff's  solicitor  of  the  seizure,  and  if  it  'was,  the  sheriff  was  estopped  by 
his  return  to  the  writ  from  raising  the  question. 

Held,  also,  that  the  act  of  the  plaintiff's  solicitor  acting  as  attorney  for  S. 
in  a  suit  connected  with  the  same  goods  was  not  evidence  of  an  intention  to 
discontinue  proceedings  under  the  attachment. 

Dufltai  Y.  Crei^toiu— June  22, 1887.— xiv.  740. 

10.  Sheriffs  sale — Petition  en  nullity  de  d/cret — Seizure  super  non 

possidente — Art.  632 y  C.  C.  P. — Registration  of  real  rights — 

AH.  2091,  a  C. 

D.  (respondent)  proprietor  of  a  lot  in  Montreal  sold  it  to  C.  et  al.  In  1879 
C,  who  had  acquired  the  interest  of  his  co-owners  retroceded  the  lot  in 
question  to  D.  In  July,  1884,  the  sheriff  of  the  district  at  the  instance  of  J.M.D. 
et  al.  (appellants)  judgment  creditors  of  C,  seized,  sold  and  adjudicated  the 
lot  in  question  to  G.  et  aZ.,  who  paid  the  adjudication  and  obtained  a  sheriff's 
title  to  the  lot  in  question.  D.  did  not  register  her  deed  of  retrocession  until 
3rd  October,  1884,  being  a  date  subsequent  to  the  seissure  and  sale  by  the  sheriff, 
but  prior  to  the  registration  of  the  deed  from  the  sheriff.  Thereupon  D.  by  a 
petition  en  milliU  en  dhret  prayed  that  the  seizure,  sale,  adjudication  and 
sheriff's  title  to  be  set  aside  and  declared  null  as  having  been  made  super  non 
domino.  At  the  trial  it  was  proven  that  from  the  date  of  the  deed  of  retroces- 
sion D.  had  been  assessed  for  the  lot  in  question  and  paid  taxes  thereon,  and 
that  it  was  in  possession  of  one  McA.  as  her  tenant  at  the  time  of  the  seizure. 
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Held,  sffirming  the  jadgment  of  the  oonrt  below,  that  the  leizaxe  and  lale 
in  the  present  instance  having  been  made  super  non  dowdno  et  non  pottidtuU, 
the  8heriff*8  title  was  null.    Art.  688,  C.  C.  P. 

Per  Tasoherean,  J.  :~The  provisions  of  Arts.  9090  and  8091,  C.  G.  refer  to  a 
valid  seizure  and  sale  and  cannot  be  invoked  against  the  registration  of  the 

deed  of  retrocession. 

IHifipesiM  T.  IMxoiL— xvL  596. 

• 

11.  Action  for  recovery  of  land-^Conveyance  by  husband  to  wife 

set  aside  as  fraudulent — Statement  in  pleadings  as  to 
possession  in  wife — Sale  by  sheriff  as  against  husband — 
Irregularities  in. 

See  EJECTMENT,  5. 

12.  Title  to  goods — Married  woman — Execviion  against  husband 

— Replevin — Jvstijication  by  sheriff^Married  Woman's 
Property  Act,  R  S,  N.  S.  5th  aer,  c.  74- 

In  an  action  by  A.,  a  married  woman,  against  a  sheriff  for  taking,  onder 
an  ezecntion  against  her  husband,  goods  which  she  claimed  as  her  separate 
property  under  the  Married  Woman's  Property  Act  (R.  8.  N.  S.  5th  ser.  c  74) 
the  sheriff  justified  under  the  execution  without  proving  the  judgment  on  which 
it  was  issued.  The  execution  was  against  Donald  A.  and  it  was  claimed  that 
the  husband's  name  was  Daniel.  The  jury  found  that  he  was  well  known  by 
both  names  and  that  A*8.  right  to  the  goods  seized  was  acquired  from  hsr 
husband  after  marriage  which  would  not  make  it  her  separate  property  under 
the  Act. 

Held,  reversing  the  judgment  of  the  Supreme  Court  of  Nova  Scotia,  that 
the  action  could  not  be  maintained,  that  a  sheriff  sued  in  trespass  or  trover  for 
taking  goods  seized  under  execution  can  justify  under  the  execution  without 
showing  the  judgment,  (McLean  v.  Hannon,  S  Can.  S.  C.  B.  706,  followed),  and 
that  under  the  findings  of  the  jury  which  were  amply  supported  by  the 
evidence,  the  goods  seized  must  be  considered  to  belong  to  the  husband  which 
is  a  complete  answer  to  the  action. 

Crowe  T.  Adams.  >-xxi.  S4S. 

13.  Will — Construction  of — Usufruct — Sale  by  sheriff  of  part  of 

testator's  estate  in  possession  of  person  under  title  from 
usufructuary — Validity  of — Art  711,  C.  C.  P. 

See  WILL,  26. 

Ships  and  Shipping — Breach  of  a^^ement  not  to  charter — Con- 
tract of  apfency  apart  from  ownership — Ship's  husband. 

See  CONTRACT,  2. 

2.    Collision  with  anchor  of  vessel — Damages. 

See  MABITIME  COURT  OF  ONTARIO,  2. 
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a    Assessment  of  ships— 37  V.  c.  SO,  s.  1,  and  27  V.  c.  81,  R.  S. 
(N.  S.)— Vessels  not  registered  in  Halifax  not  liable. 

K.  resides  and  does  bnsiness  in  the  city  of  Halifax,  and  is  owner  of  ships 
which  are  not  registered  at  the  dty  of  Halifax,  and  which  have  never  visited 
the  port  of  Halifax.  Under  the  authority  of  87  Y.  c.  80,  s.  1,  and  27  V.  o.  81, 
ss.  340,  847,  861,  B.  B.  (N.B.)t  the  assessors  of  the  city  of  Halifax  valued  the 
property  of  K,  and  included  therein  the  value  of  said  vessels. 

Held,  that  veissels  owned  by  a  resident,  but  never  registered  at  Halifax, 
and  always  sailing  abroad,  did  not  come  within  the  meaning  of  the  words 
**  whether  such  ships  or  vessels  be  at  home  or  abroad  at  the  time  of  assess- 
ment," and  therefore  were  not  liable  to  be  assessed  for  city  taxes. 

The  City  of  Halilkx  y.  Kenny.— iii.  497. 

4.    Charter  party — Damage  to  ship —  Unavoidable  delay — Refusal 
of  cha/rterers  to  load — Action  by  ship  owners. 

By  a  charter  party  of  December  11th,  1878,  it  was  agreed  that  plaintifTs 
vessel,  then  on  her  way  to  Shelbume,  N.  8.,  should  proceed  with  all  possible 
despatch,  after  her  arrival  at  Shelbume,  to  Ht.  John,  and  there  load  from  the 
charterers  a  cargo  of  deals  for  Liverpool ;  and  if  the  vessel  did  not  arrive  at 
Shelbume  on  or  before  1st  of  January,  1879,  the  charterers  were  to  be  at 
liberty  to  cancel  the  charter  party.  The  vessel  arrived  at  Shelbume  in 
December,  and  sailed  at  once  for  St.  John.  At  the  entrance  of  the  harbour  of 
St.  John  she  got  upon  the  rocks  and  was  so  badly  damaged  that  it  became 
necessary  to  put  her  on  the  blocks  for  repairs.  She  was  not  ready  to  receive 
her  cargo  until  21st  of  April  following,  prior  to  which  time— on  26th  March — 
the  charterers  gave  the  owners  notice  that  they  would  not  furnish  a  cargo  for 
her.  The  owners  sued  for  breach  of  the  charter  party,  and  on  the  trial 
defendants  gave  evidence,  subject  to  objection,  that  freights  between  St.  John 
and  Liverpool  were  usually  much  higher  in  winter  than  in  summer ;  that 
lumber  would  depreciaite  in  value  by  being  wintered  over  at  St.  John,  and 
also  as  to  the  relative  value  of  lumber  during  the  winter  and  in  the  spring  in 
the  Liverpool  market ;  and  it  was  contended  that  the  time  occupied  in  repair- 
ing the  damage  was  unreasonable  and  had  entirely  frustrated  the  object  of  the 
voyage.  The  judge  directed  the  jury  that  if  the  time  occupied  in  getting  the 
vessel  off  the  rocks  and  repairing  her  was  so  long  as  to  put  an  end,  in  a  com- 
mercial sense,  to  the  commercial  speculation  entered  into  by  the  shipowners 
and  charterers,  they  should  find  for  the  defendants.  The  verdict  being  for  the 
defendants,  the  court  below  made  absolute  a  rule  for  a  new  trial. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  affirming  the  judgment 

of  the  court  below,  that  as  there  was  no  condition  precedent  in  the  charter 

that  the  ship  should  be  at  St.  John  at  any  fixed  date,  and  as  the  time  taken  in 

repairing  the  damage  was  not  unreasonable,  and  the  delay  did  not  entirely 

frustrate  the  object  of  the  voyage,  the  charterers  were  not  justified  in  refusing 

to  carry  out  the  contract. 

CaFYlIl  T.  Sohofield.— ix.  870. 
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5.  Tomage — Contract  of— Liability  under — Damage — Joinder  of 
defendants — Right  of  a  saw  mill  company  to  let  to  hire  a 
fdewm  tug — Liahility  limited — 26  &  26  F.  (Imp.)  c.  6S — 
SI  V.  c.  68,  8.  12 — Motion  for  judgm£frvt — Findirigs  ofjwry 
not  against  weight  of  evidence — Practice, 

The  B.  C.  T.  Co.  entered  into  a  oontnot  of  towage  with  8.,  to  tow  the 
ship  **  Thrasher  **  from  Boyal  Boads  to  Nanaimo,  there  to  load  with  coal,  and 
when  loaded  to  tow  her  back  to  sea.  After  the  ship  was  towed  to  Nanaimo, 
nnder  arrangements  between  the  B.  G.  T.  Co.  and  the  M.  S.  Co.,  the  remainder 
of  the  engagement  was  undertaken  between  the  two  companies,  and  the  S(. 
S.  Co.*B  tag  boat  "  Etta  White,'*  and  the  B.  C.  T.  Co.'s  tug  **  Beaver  "  pro- 
ceeded to  tow  the  "  Thrasher  "  oat  of  Nanaimo  on  her  way  to  sea,  the  *'  Etta 
White  '*  being  the  foremost  tug.  Whilst  thus  in  tow  the  ship  was  dragged 
on  a  reef,  and  became  a  complete  wreck.  The  night  of  the  accident  was 
light  and  clear,  the  tugs  did  not  steer  according  to  the  course  prescribed  by 
the  charts  and  sailing  directions;  and  there  was  on  the  other  side  of  the 
course  they  were  steesing,  upwards  of  ten  miles  open  sea  free  from  all 
dangers  of  navigation,  and  the  ship  was  lost  at  a  spot  which  was  plainly 
indicated  by  the  sailing  directions,  although  there  was  evidence  that  the 
reef  was  unknown.  The  ship  had  no  pilot,  and  those  aboard  were  strangers  to 
to  the  coast.  In  an  action  for  damages  for  negligently  towing  the  ship,  and  so 
causing  her  destruction. 

Held,  1.  That  as  the  tugs  had  not  observed  those  proper  and  reasonable 
precautions  in  adopting  and  keeping  the  course  to  be  steered,  which  a  prudent 
navigator  would  have  observed,  and  the  accident  was  the  result  of  their  omis- 
sion lo  do  so  the  owners  of  the  tugs  were  jointly  and  severally  liable,  Tas- 
chereau,  J.,  dissenting  as  to  the  liability  of  the  M.  S.  Co.,  and  holding  that  the 
B.  C.  T.  Co.  were  alone  liable. 

2.  That  under  the  British  Columbia  Judicature  Act  the  action  was  main- 
tainable in  its  present  form  by  joining  both  companies  as  defendants. 

S.  That  as  there  was  nothing  in  the  M.  8.  Co.*s  charter  or  Act  of  incorpo- 
ration to  prevent  their  purchasing  and  owning  a  steam  tug,  and  as  the  use  of 
such  a  vessel  was  incidental  to  their  business,  they  had  a  perfect  right  to  let 
the  tug  to  hire  for  such  purposes  as  it  was  used  for  in  the  present  case. 

i.  That  as  the  tugs  in  question  were  not  registered  as  British  ships  at  the 
time  of  the  accident  their  owners  were  not  entitled  to  have  their  liability  lim- 
ited under  25  &  26  V.  (Imp.)  c.  68. 

5.  That  the  limited  liability  under  s.  13  of  81  V.  o.  58  (D.)  does  not  apply 
to  cases  other  than  those  of  collision. 

6.  This  case  coming  before  the  court  below  on  motion  for  judgment  under 
the  order  which  governs  the  practice  in  such  cases,  and  which  is  identical  with 
English  Order  40,  Rule  10,  of  the  orders  of  1875,  the  court  could  give  judgment, 
finally  determining  all  questions  in  dispute,  although  the  jury  may  not  have 
found  on  them  all,  but  does  not  enable  the  court  to  dispose  of  a  case  contrazy 
to  the  finding  of  a  jury.    In  case  the  court  consider  particular  findings  to  be 
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against  eyidenoe,  all  that  can  be  done  is  to  award  a  new  trial,  either  generally 
or  partially  nnder  the  powers  conferred  by  the  role  similar  to  the  English 
Order  89,  Kale  40. 

The  Supreme  Court  of  Canada,  giving  the  judgment  that  the  court  below 
ought  to  have  given,  was  in  this  case  in  a  position  to  give  judgment  upon  the 
evidence  at  large,  there  being  no  findings  by  the  jury  interposing  any  obstacle 
to  their  so  doing,  and  therefore  a  judgment  should  be  entered  against  both 
defendants  for  $80,000  and  costs. 

[In  this  case  the  Judicial  Committee  of  the  Privy  Council  granted  leave 
to  appeal,  but  the  case  was  settled  before  coming  on  for  hearing.] 

Bewell  T.  B.  C.  Towing  Ck>.— iz.  527. 

t).    Agi*eement  to  insure  ship  to  amount  of  advances,  construc- 
tion of. 

See  AGREEMENT,  10. 

7.  Merchants'  Shipping  Act,  1864 — Does  not  prevent  property  in 

ship  passing  to  assignee  in  insolvency  under  Insolvent 
Act,  1875. 

See  INSOLVENCY.  18. 

8.  Charter  party — Deficient  cargo — Demurrage — Dead  freight — 

Damages. 

By  charter  party  the  appellants  agreed  to  load  the  respondent's  ship  at 
Montreal  with  a  cargo  of  wheat,  maize,  peas  or  rye, "  as  fast  as  can  be  received  in 
fine  weather,"  and  ten  days  demurrage  were  agreed  on  over  and  above  lying 
days  at  forty  pounds  per  day.  Penalty  for  non-performance  of  the  agreement, 
was  estimated  amount  of  freight.  Should  ice  set  in  during  loading  so  as  to 
endanger  the  ship,  master  to  be  at  liberty  to  sail  with  part  cargo,  and  to  have 
leave  to  fill  up  at  any  open  port  on  the  way  homeward  for  ship's  benefit.  The 
ship  was  ready  to  receive  cargo  on  the  15th  November,  1880,  at  11  a.m.,  and  the 
appellants  began  loading  at  2  p.  m.  on  the  16th  November.  After  loading  a 
certain  quantity  of  rye  in  the  forward  hold,  as  it  would  not  be  safe  to  load  the 
ship  down  by  the  head  any  further,  the  captain  refused  to  take  any  more  in 
the  forward  hold.  No  other  cargo  was  ready,  and  as  the  appellants  would  not 
put  the  rye  any wheie  except  in  the  forward  hold,  the  loading  stopped.  At 
8  a.m.  on  the  19th  the  loading  recommenced  and  continued  night  and  day 
until  6  a.m.  Sunday,  the  21st,  at  which  time  the  vessel  sailed,  in  consequence 
of  ice  beginning  to  set  in.  When  she  sailed  she  was  2144  ^^^  short  of  a  fuU 
cargo.  If  the  ice  in  the  canal  had  not  detained  the  barges  having  grain  to  be 
loaded,  the  vessel  could  have  been  loaded  on  the  night  of  the  19th.  The 
respondent  sued  appellants  because  ship  had  not  received  full  cargo,  and 
claimed  2^  days,  15th,  16th  and  17th  of  November,  and  freight  on  214}  tons  of 
cargo  not  shipped.  The  appellants  contended  delay  was  not  due  to  them  but 
to  the  ship  in  not  supplying  baggers  and  sewers  to  bag  the  grain.  That  the 
time  lost  on  the  first  week  was  made  up  by  night  work,  and  that  mere  delay 
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in  loading  ooald  not  sustain  claim  for  dead  freight.  The  Superior  Court  gave 
judgment  for  the  respondent  for  the  dead  freight  but  refused  to  allow  de- 
murrage. This  judgment  was  affirmed  by  the  Court  of  Qaeen*8  Bench  (appeal 
side).    On  appeal  to  the  Supreme  Court  of  Canada, 

Held,  affirming  the  judgment  of  the  court  below,  Henry,  J.,  dissenting, 
that  as  there  was  evidence  that  the  vessel  could  have  been  loaded  with  a  f oU 
and  complete  cargo  without  night  work  before  she  left  had  the  freighters 
supplied  the  cargo  as  agreed  by  the  charter  party,  the  appellants  were  liable 
for  damages  and  that  the  proper  measure  of  the  respondenVs  claim  was  tlie 
amount  of  agreed  freight  which  they  would  have  earned  upon  the  deficient 
cargo.  That  the  demurrage  days  mentioned  in  the  charter  were  over  and 
above  the  lajring  days  and  had  no  reference  to  the  loading  of  the  ship. 

Lord  T.  DftTidi6n.--xiu.  166. 


9.  Charter  party — Daraage  to  vessel — Repairs — Nearest  port — 

Deviation — Breach  of  charter. 

In  September,  1882,  a  vessel  sailed  from  Liverpool,  G.B.,  for  Bathurst, 
N.B.,  to  load  lumber  under  charter.  Having  sustained  damages  on  the  voy- 
age she  was  taken  to  St.  John,  N.B.,  for  repairs,  and  when  such  repairs  were 
completed  it  was  too  late  in  the  season  to  proceed  to  Bathurst.  In  an  action 
against  the  owner  for  breach  of  charter  party  the  jury  found  that  the  repairs 
could  have  been  made  at  Sidney,  C.B.,  in  time  to  enable  the  ship  to  go  to 
Bathurst. 

Held,  that  the  jury  having  pronounced  on  the  questions  of  fact,  and  their 
verdict  having  been  affirmed  by  the  Supreme  Court  of  New  Brunswick,  this 
court  would  not  interfere  with  the  finding. 

Held,  also,  that  under  such  finding  taking  the  vessel  to  St.  John  was  such 
•uh  unnecessary  deviation  from  the  voyage  as  to  entitle  the  charterer  to  recover. 

GasMli  y.  Bomi.— xiv.  256. 

10.  Bill  of  lading — Excepted  perils — Construction  of — Negligence. 

See  BILL  OF  LADING,  5. 

11.  Charter  party — Delivery  of  freight — Payvient — Concurrent 

a/:ts — Te'nder — Trover  for  cargo — Lien. 

A  cargo  of  coal  was  consigned  to  B.  and  the  i^aster  of  the  vessel  refused 
to  deliver  it  unless  the  freight  was  prepaid,  which  B.  in  his  turn  refused  but 
offered  to  pay  it  ton  by  ton  as  delivered.  By  direction  of  the  owner's  agent 
«he  coal  was  taken  out  of  the  vessel  and  stored,  whereupon  B.  tendered  the 
amount  of  the  freight  and  demanded  it,  but  the  agent  still  refused  to  deliver 
unless  the  cost  of  storage  was  paid.    In  trover  against  the  master : 

Held,  affirming  the  judgment  of  the  court  below,  Gwynne,  J.,  dissenting, 
that  the  refusal  of  the  agent  after  tender  of  the  full  freight  was  a  conversion 
of  the  cargo  for  which  trover  would  lie. 

Held,  per  Patterson,  J.,  that  trover  would  lie,  but  not  against  the  master, 
who  was  only  the  servant  of  the  agent,  and  acting  under  his  directions. 
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Held,  also,  that  an  action  ex  delicto  for  breach  of  daty  in  not  delivering 
the  coal  according  to  the  bill  of  lading  would  not  lie. 

WinehMter  y.  Bniby.— zvi.  336. 

12.  Maritime  Court  of  Ontario — Collision — Damages — Party  in 

fault-Answering  signals. 

See  MARITIME  COURT  OF  ONTARIO,  6. 

13.  Salvage — Claim  for — Power  of  attorney — Authority  to  settle 

and  adjust — Right  to  receive  payment. 

See  POWER  OF  ATTORNEY.  8. 

14.  DiffereTice  between  actual  freight  and  that  specified  in  charier 

party — BUI  for,  by  Toaater  on  agents  of  ship,  and  also  for 
disbursements — Notice  of  dishonour  to  managing  owner — 
Guarantee  of,  in  consideration  of  delay  of  proceedings — 
Misrepresentation,  not  availahle  as  defence  under  plea  of 
fraud — Age  and  infirmity  of  witness — Death  of,  after  trial 
— New  trial,  inutility  of 

On  a  ship  undei:  charter  being  loaded  it  was  foand  that  a  sum  of  £173  was 
dae  the  charterer  for  the  difference  between  the  actual  freight  and  that  speci- 
fied in  the  charter  party  and,  as  a^n^eed,  a  bill  for  the  amount  was  drawn  by 
the  master  on  the  agents  of  the  ship,  and,  also,  a  bill  of  £735  for  disburse- 
ments. These  bills  not  being  paid  at  maturity  notice  of  dishonour  was  given 
to  v.,  the  managing  owner,  who  sent  his  son  t-o  the  solicitors  who  held  the 
bills  for  collection  to  request  that  the  matter  should  stand  over  until  the  ship 
arrived  at  St.  John,  where  V.  lived.  This  was  acceded  to  and  V.  signed  an 
agreement  in  the  form  of  a  letter  addressed  to  the  solicitors,  in  which,  after 
asking  them  to  delay  proceedings  on  the  draft  for  £735  he  guaranteed,  on  the 
vessels  arrival  or  in  case  of  her  loss,  payment  of  the  said  draft  and  charges  and 
also  payment  of  the  draft  for  £173  and  charges.  On  the  vessel's  arrival,  how- 
ever, he  refused  to  pay  the  smaller  draft  and  to  an  action  on  his  said  guarantee, 
he  pleaded  payment  and  that  he  was  induced  to  sign  the  same  by  fraud  and  mis- 
representation.   By  order  of  a  judge  the  pleas  of  payment  were  struck  out. 

On  the  trial  the  son  of  Y.  who  had  interviewed  the  solicitors  swore  that  they 
told  him  that  both  bills  were  for  disbursements,  but  it  did  not  clearly  appear 
that  he  repeated  this  to  his  father.  Y.  himself  contradicted  his  son  and  stated 
that  he  knew  that  the  smaller  bill  was  for  difference  in  freight,  and  there  was 
other  evidence  to  the  same  effect.  His  counsel  sought  to  get  rid  of  the  effect  of 
Y.'s  evidence  by  showing  that  from  age  and  infirmity  he  was  incapable  of 
remembering  the  circumstance,  but  a  verdict  was  given  against  him.  It  was 
admitted  that  if  there  had  been  any  misrepresentation  by  the  solicitors,  it  was 
innocent  misrepresentation  only. 

Held,  affirming  the  decision  of  the  Supreme  Court  of  New  Brunswick,  that 
the  defence  of  misrepresentation  set  up  was  not  available  to  Y.  under  the 
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plea  of  fraud,  and,  therefore,  was  not  pleaded  ;  that  if  available  withont  plea, 
it  was  not  proved ;  that  nothing  could  be  gained  by  ordering  another  trial  as 
V.  having  died,  his  evidence  would  have  to  be  read  to  the  jury  who,  in  view  of 
his  statement  that  he  knew  the  bill  was  not  for  disbursements,  could  not  do 
otherwise  than  find  a  verdict  against  him. 

Held,  further,  that  the  delay  asked  for  by  Y.  was  sufficient  consideration 

to  make  him  liable  on  his  guarantee,  even  assuming  that  he  would  not  have 

been  originally  liable  as  owner  of  the  ship. 

Tftughaa  y.  Richardson.— zzi.  S59. 

Short-hand  Writer — Notes  of — Not  extended  in  his  own  hand- 
writing, but  signed  by  him,  admissible  in  evidence. 

See  ELECTION,  19. 

2.  Evidence  taken  by,  though  not  an  official  stenographer  of  the 
Court,  but  sworn  and  appointed  by  judge,  need  not  be  read 
over  to  the  witness  when  extended. 

See  ELECTION,  46. 

Slander — Privileged  communication — Public  officer. 

The  appellant  D.,  having  been  appointed  chief  post  office  inspector  for 
Canada,  was  engaged,  under  directions  from  the  Postmaster  General,  in  mak- 
ing enquiries  into  certain  irregularities  which  had  been  discovered  at  the  St. 
John  post  office.  After  making  enquiries,  he  had  a  conversation  with  the 
respondent,  W. ,  alone  in  a  room  in  the  post  office,  charging  him  with  abstract- 
ing missing  letters,  which  respondent  strongly  denied.  Thereupon  the 
Assistant  Postmaster  was  called  in,  and  the  appellant  said :  '*  I  have  charged 
Mr.  W.  with  abstracting  the  letters.  I  have  charged  Mr.  W.  with  the  abstrac- 
tions that  have  occurred  from  those  money  letters,  and  I  have  concluded  to 
suspend  him."  The  respondent,  having  brought  an  action  for  slander,  was 
allowed  to  give  evidence  of  the  conversation  between  himself  and  appellant. 
There  was  no  other  evidence  of  malice.  The  jury  found  that  appellant  was 
not  actuated  by  ill-feeling  toward  the  respondent  in  making  the  observation 
to  him,  but  found  that  he  was  so  actuated  in  the  communication  he  made  to 
the  assistant  postmaster. 

Held,  on  appeal,  I.  That  the  appellant  was  in  the  due  discharge  of  his 
duty  and  acting  in  accordance  with  his  instructions,  and  that  the  words  ad- 
dressed to  the  assistant  postmaster  were  privileged. 

2.  That  the  onus  lay  upon  respondent  to  prove  that  the  appellant  acted 
under  the  influence  of  malicious  feelings,  and  as  the  jury  found  that  the 
appellant  had  not  been  actuated  by  ill-feeling,  the  respondent  was  not 
entitled  to  retain  his  verdict,  and  a  rule  for  a  non-suit  should  be  made  abso- 
lute. 

Dewe  T.  Waterbary.— vi.  143. 

2.    Damages,  in  action  of — Duty  of  Apellate  Court 

See  JURISDICTION,  6. 
LIBEL. 
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Solicitor — Practising  without  certificate— Allowing  navie  to  ap* 
pear  as  a  Tnember  of  firm — Estoppel, 

M.,  a  Bolioitor,  who  bad  not  taken  out  the  certificate  entitling  him  to 
practice  in  the  Ontario  courts,  allowed  his  name  to  appear  in  newspaper  adver- 
tisements and  on  professional  cards  and  letter  heads  as  a  member  of  a  firm 
in  active  practice;  he  was  not,  in  fact,  a  member  of  the  firm,  receiving  none  of  its 
profits  and  paying  none  of  its  expenses,  and  the  firm  name  did  not  appear  as  soli- 
citors of  record  in  any  of  the  proceedings  in  their  professional  basiness.  The 
law  society  took  proceedings  against  M.  to  recover  the  penalties  imposed  on 
solicitors  practising  without  certificate,  in  which  it  was  shown  that  the  name 
of  the  firm  was  endorsed  on  certain  papers  filed  of  record  in  suits  carried  on 
by  the  firm. 

Held,  reversing  the  judgment  of  the  court  below,  that  M.  did  not  **  practice 
as  a  solicitor  "  within  the  meaning  of  the  Act  imposing  the  penalties,  B.  S.  O. 
(1877)  c.  140,  and  that  he  was  not  estopped,  by  permitting  his  name  to  appear 
as  a  member  of  a  firm  of  practising  solicitors  from  showing  that  he  was  not 
such  a  member  in  fact. 

McDongall  y.  The  Law  Society  of  Upper  Canada.— zviii.  208. 

Solicitor  and  Client. — Purchase  of  land  by  solicitor. 

See  SALE  OF  LANDS,  6. 

2.  Negligence — Omission  to  include  property  in  mortgage — Omis- 

sion to  register — Laches  by  client — Evidence. 

C,  a  member  of  the  defendant's  firm  of  sol ici  tore  was  employed  to  prepare 
a  mortgage  for  W.,  who  gave  instructions,  partly  verbal  and  partly  written. 
I^early  six  years  after  W.  brought  an  action  against  the  firm  for  neglecting 
to  rer^ister  the  mortgage,  and  shortly  before  the  trial  asked  to  be  allowed  to 
add  to  his  statement  of  claim  an  allegation  of  neglect  to  include  a  certain 
property  in  the  mortgage,  which  he  claimed  had  been  included  in  the 
'  instructions.  There  was  conflicting  evidence  at  the  trial  as  to  the  instruc> 
tions,  and  judgment  was  given  for  the  defendants,  which  judgment  was  sus- 
tained by  the  Divisional  Court  and  by  the  Court  of  Appeal. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  afiirming  the  judgments 
of  the  courts  below,  that  as  the  plaintiff  had  delayed  so  long  in  prosecuting 
his  claim  against  the  defendants,  and  the  judge  who  heard  the  case  had  decided 
against  him  on  the  evidence,  this  court  would  not  interfere  with  that  judg- 
ment affirmed  by  two  courts. 

Appeal  dismissed  with  costs. 

Vrhite  Y.  Carrie,  22  C.  L.  J.  17.— November  16,  1885. 

3.  Promise  of  indemnity  by  attorney  to  sheriff — Authority  to  bind 

client. 

See  APPEAL,  18. 

4.  Opposition  en  soils  ordre — Moneys  deposited  in  hands  of  pro- 

thonotary — C  C.  P.,  Art,  753, 

Heldy  "per  Bitchie,  C.J.,  Strong  and  Taschereau,  JJ.,  affirming  the  judg- 
ment of  the  Court  of  Queen's  Bench,  Montreal,  that  where  moneys  have  been 
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voluntarily  deposited  by  a  garnishee  in  the  hands  of  theprothonotary,  and  the 
attachment  of  snch  moneys  is  subseqaently  qnashed  by  a  final  jadipnent  of 
the  ooart,  there  being  then  no  longer  any  monesrs  subject  to  a  distribution  or 
collocation,  such  moneys  cannot  be  claimed  by  an  opposition  en  toui  crdre. 

Fournier  and  Owynne,  JJ„  dissenting,  on  the  ground  that  as  the  moneys 
were  still  subject  to  the  control  of  the  court  at  the  time  the  opposition  en  Mout 
ordre  was  filed,  such  opposition  was  not  too  late. 

Banutfd  t.  MqIsoil— zv.  716. 

-6.    Negligence — Failure  to  register  jvdgrtient — Retainer. 

A  solicitor  is  liable  in  damages  to  his  client  for  neglecting  to  obey  instruc- 
tions to  register  a  judgment  and  thereby  precluding  the  client  from  recovering 
the  amount  of  his  judgment  debt. 

Per  Strong,  J.,  A  retainer  to  prosecute  an  action  does  not  terminate  when 

the  judgment  is  obtained  but  makes  it  the  duty  of  the  attorney  or  solicitor 

without  further  instructions  to  proceed  after  judgment  and  endeavor  to  obtain 

the  fruits  of  the  recovery  including  the  making  it  by  registration  a  charge  on 

the  lands  of  the  judgment  debtor. 

Hett  T.  Pub  Pong.— zviii.  290. 

6.  Action  by  solicitor — Election  petition — Retainer — Evidence  of. 

See  EVIDENCE.  49. 

7.  Solicitor — Bill  of  coats — Reference  to  taxiTig  master — Proce- 

dure— Appeal, 

The  executors  gf  an  estate  having  taken  proceedings  to  obtain  an  account 
from  the  solicitor  the  latter  produced  his  account  for  costs  and  disbursements, 
which  were  referred  to  a  taxing  officer  to  be  taxed  and  to  have  an  account 
taken  of  all  moneys  received  by  the  solicitor  for  the  estate.  In  proceeding 
under  this  order  the  officer  took  evidence  of  an  alleged  agreement  for  settle- 
ment of  the  solicitor's  bill  and  reported  a  balance  due  from  the  solicitor  who 
was  ordered  to  pay  the  costs  of  the  application. 

Held,  affirming  the  judgment  of  the  Court  of  Appeal,  that  the  officer  not 
only  had  authority,  but  was  obliged,  to  proceed  and  report  as  he  did  and  hia 
report  should  be  affirmed. 

It  is  doubtful  if  a  matter  of  this  kiud,  which  relates  wholly  to  the  practice 
and  procedure  of  the  High  Court  of  Justice  for  Ontario,  and  of  an  officer  of 
that  court  in  construing  its  rules  and  executing  an  order  of  reference  made 
to  him,  is  a  proper  subject  of  appeal  to  the  Supreme  Court. 

O'Donohoe  y.  Be&tty.— xix.  356. 

Special  Case — Further  evidence. 

S*«  EVIDENCE,  1. 

Specific  Performance — Of  agreement  for  sale  of  land. 

See  SALE  OF  LANDS.  8,  10,  16. 
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2.  Of  agreement  for  sale  of  patent 

See  PATENT  OF  INVENTION,  2. 

3.  Of  agreement  in  lease  for  renewal  of  second  term. 

See  LANDLORD  AND  TENANT.  10. 

4.  Sale    of    lands — Equity   of    redemption — Matters  for   future 

arrangement — Contract — Statute  of  frauds. 

See  BALE  OF  LANDS,  29. 

■ 

5.  Deed  of  land — Undisclosed  trust — Enforcement — Statute  of 

Frauds, 

The  property  of  M.  having  been  advertised  for  sale  under  power  in  a 
mortgage  his  wife  arranged  with  the  mortgagee  to  redeem  it  by  making  a  oash 
payment  and  giving  another  mortgage  for  the  balance.  To  enable  her  to  pay 
the  amount  B.  agreed  to  lend  it  for  a  year  taking  an  absolute  deed  of  the  pro- 
perty as  security  and  holding  it  in  trust  for  that  time.  A  contract  was  drawn 
up  by  the  mortgagee's  solicitor  for  a  purchase  by  B.  of  the  property  at  the 
agreed  price  which  B.  signed,  and  he  told  the  solicitor  that  he  would  advise 
him  by  telephone  whether  the  deed  would  be  taken  in  his  own  name  or  his 
daughter's.  The  next  day  a  telephone  message  came  from  B.'s  house  to  the 
solicitor  instructing  him  to  make  the  deed  in  the  name  of  B.'s  daughter,  which 
was  done,  and  the  deed  was  executed  by  M.  and  his  wife  and  the  arrangement 
with  the  mortgagee  carried  out.  Subsequently  B.'s  daughter  claimed  that  she 
had  purchased  the  property  absolutely,  and  for  her  own  benefit,  and  an  action 
was  brought  by  M.*8  wife  against  her  and  B.  to  have  the  daughter  declared  a 
trustee  of  the  property  subject  to  repayment  of  the  loan  from  B.  and  for 
specific  performance  of  the  agreement.  The  plaintiff  in  the  action  charged 
collusion  and  conspiracy  on  the  part  of  the  defendants  to  deprive  her  of  the 
property,  and  in  addition  to  denying  such  charge,  defendants  pleaded  the 
Stag^te  of  Frauds. 

Held,  affirming  the  decision  of  the  Court  of  Appeal  for  Ontario  (19  Ont. 
App.  B.  602),  Strong  J.  dissenting,  that  the  evidence  proved  that  his  daughter 
was  aware  of  the  agreement  made  with  B.  and  the  deed  having  been  executed 
in  pursuance  of  such  agreement  she  must  be  held  to  have  taken  the  property 
in  trust  as  B.  would  have  been  if  the  deed  had  been  taken  in  his  name,  and 
the  Statute  of  Frauds  did  not  prevent  parol  evidence  being  given  of  the  agree- 
ment with  the  plaintiff. 

Barton  y.  MoMillaa.— xx.  404. 

6     Of  agreement  to  provide  for  granddaughter  by  will — Services 
rendered — Remuneration — Qv/mtum  meruit 

S.,  a  girl  of  fourteen,  lived  with  her  grandfather  who  promised  her  that  if 
she  would  remain  with  him  until  he  died,  or  until  she  was  married,  he  would 
provide  for  her  by  his  will  as  amply  as  for  his  daughters.  She  lived  with  him 
until  she  was  twenty-five  when  she  married.     The  grandfather  died  shortly 
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after  leaving  her  by  his  will  a  mach  smaller  sam  than  his  daughters  received, 
and  she  brought  an  action  against  the  executors  for  specific  performance  of 
the  agreement  to  provide  for  her  as  amply  as  for  the  daughters,  or,  in  the 
alternative,  for  payment  for  her  services  during  the  eleven  years.  On  the 
trial  of  the  action  it  was  proved  that  S.,  while  living  with  her  grandfather, 
had  performed  such  services  as  tending  cattle,  doing  field  work,  managing  a 
reaping  machine,  and  breaking  in  and  driving  wild  and  ungovernable  horses. 

Held,  reversing  the  decision  of  the  Court  of  Appeal  for  Ontario,  that  the 
alleged  agreement  to  provide  for  8.  by  will  was  not  one  of  which  the  court 
could  decree  specific  performance.    But 

Held,  farther,  that  8.  was  entitled  to  remuneration  for  her  services  and 
91,000  was  not  too  much  to  allow  her. 

Appeal  dismissed  with  costs  and  decree  varied. 

KeOugaii  t.  Smith.— xzi.  263. 

7.    Contract  for  exchange  of  lands — TiTtie  for  completion — Exten- 
sion— Rescission — Condxuit  of  party  seeking  relief. 

The  exercise  of  the  jurisdiction  to  order  specific  performance  of  a  contract 
is  a  matter  of  judicial  discretion,  to  be  governed,  as  far  as  possible,  by  fixed 
rules  and  principles,  but  more  elastic  than  in  the  administration  of  other 
judicial  remedies.  In  the  exercise  of  the  remedy  much  regard  is  shown  to 
the  conduct  of  the  person  seeking  relief. 

H.  and  B.  agreed  to  exchange  land,  and  the  agreement,  which  was  in  the 
form  of  a  letter  written  by  H.  proposing  the  exchange,  the  terms  of  which  R. 
accepted,  provided  that  the  matter  was  to  be  closed  in  ten  days  if  possible.  B. 
at  the  time  had  no  title  to  the  property  he  was  to  transfer,  but  was  negotiating 
for  it.  Nearly  four  months  after  the  date  of  the  agreement  the  matter  was 
still  unsettled,  and  a  letter  was  written  by  H.  to  B.*s  solicitor  notifying  him 
that  unless  something  was -done  by  the  next  morning  the  agreement  would  be 
null  and  void. 

Prior  to  this  there  had  been  several  interviews  between  the  parties  and 
their  solicitors,  in  which  it  was  pointed  out  to  B.  that  there  were  dftculties 
in  the  way  of  his  getting  a  title  to  the  land  he  proposed  to  transfer  ;  that  there 
was  no  registry  of  the  contract  which  formed  the  title  of  the  man  who  was  to 
convey  to  him,  and  that  the  lands  were  subject  to  an  annuity ;  B.,  however, 
took  no  active  steps  to  get  the  difficulties  removed  until  after  the  above  letter 
was  written,  when  he  brought  an  action  against  the  proposed  vendor  and 
obtained  a  decree  declaring  his  title  good.  He  then  brought  suit  against  H. 
for  specific  performance  of  the  contract  for  exchange. 

Held,  reversing  the  judgment  of  the  Court  of  Appeal  for  Ontario^ 
Tasohereau,  J.,  dissenting,  that  the  action  could  not  be  maintained ;  that  B. 
not  having  title  when  the  agreement  was  made,  H.  could  rescind  the  contract 
without  giving  reasonable  notice  of  his  intention,  as  he  would  be  bound  to  do 
if  the  title  were  merely  imperfect ;  that  the  letter  to  the  solicitor  was  suffi- 
cient to  put  an  end  to  the  bargain ;  and  that  even  if  there  had  been  no  rescis- 
sion the  conduct  of  B.  in  relation  to  the  completion  of  the  contract  was  such 
as  to  disentitle  to  relief  by  way  of  specific  performance. 
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Held,  also,  affirming  in  this  respect  the  jadgment  of  the  courts  below,  that 

time  was  originally  of  the  essence  of  the  contract,  bnt  there  was  a  waiver  by  . 

H.  of  a  compliance  with  the  provision  as  to  time  by  entering  into  negotiations 

as  to  the  title  after  its  expiration. 

Harris  t.  RobinBon.— xxi.  390. 

Stamps — On  bill  of  exchange — Plea  of  want  of. 

See  BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES,  2,  6. 

Statute — Declaration  by — Customs  duties — Articles  imported  in 
parts — Subsequent  imposition  of  duty. 

The  several  parts  of  an  article  called  an  **  Automatic  Sprinkler^'  were 
mannfactored  in  the  United  States  and  imported  into  Canada  where  they 
were  pat  together.  The  Crown  sought  to  collect  duty  on  such  parts  according 
to  the  value  of  the  complete  article.  There  was  no  duty  imposed  on  parts  of 
an  article  at  the  time  the  information  was  laid. 

Held,  that  the  subsequent  passage  of  an  Act,  48  &  49  Y.  c.  61,  s.  12,  re- 
enacted  by  49  Y.  c.  32,  s.  11,  imposing  a  duty  on  such  parts  was  a  legislative 
declaration  that  it  did  not  previously  exist.    But  see  now  53  Y.  c.  7,  (D.) 

Grinaell  t.  The  Queen.— xvi.  119. 

2.  Railway  Co. — Special  Act — Restrictive  provisions — By-law — 

Bonus — Defects  of  form. 

The  Act  incorporating  a  railway  company  contained  provisions  respecting 
bonuses  granted  to  it  by  municipalities  not  found  in  the  Municipal  Act. 

Held,  that  such  special  Act  was  not  restrictive  of  the  Municipal  Act  and 
it  was  only  necessary  that  the  provisions  of  the  latter  should  be  followed  to 
pass  a  valid  by-law  granting  such  a  bonus. 

Held,  also,  that  all  defects  of  form  in  the  by-law  were  cured  by  44  Y.  c.  24, 
s.  28,  providing  for  registry  of  by-laws  and  requiring  an  application  to  quash 
to  be  made  within  three  months  after  such  registry. 

BiokfoFd  T.  Town  of  Chatham.— xvi.  235. 

And  Me  RAILWAYS  AND  RAILWAY  COMPANIES,  42. 

3.  Constn^uction  of— New  Brunswick  Liquor  License  Act,  1887 — 

Constitutionality  of — Prohibition  of  sale  of  liquor — Grant- 
ing a  license — Powers  of  Mayor  of  a  city — Disqualifying 
liquor  sellers — Effect  of 

The  New  Brunswick  Liquor  License  Act,  1887,  provides  that "  all  applica- 
tions for  license,  other  than  in  cities  and  incorporated  towns,  shall  be  presented 
at  the  annual  meeting  of  the  council  of  the  municipality  and  shall  then  be 
taken  into  consideration,  and  in  cities  and  incorporated  towns  at  a  meeting  to 
be  held  not  later  than  the  first  day  of  April,  in  each  and  every  year."  The 
interpretation  clause  provides  that  in  the  City  of  St.  John  tiie  expression 
*'  council "  means  the  mayor,  who  has  the  powers  given  to  a  muncipal  council. 
It  is  also  provided  that  when  anything  is  required  to  be  done  at,  on  or  before 
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a  meeting  of  ooonoil,  and  no  other  data  is  fixed  therefor,  the  mayor  may  fix 
the  date  for  doina  the  lame  in  the  oity  of  St.  John. 

Held*  aflirming  the  judgment  of  the  court  below,  that  the  provision  le- 
qairing  licenses  to  be  taken  into  consideration  not  later  than  the  first  day  of 
April  is  directory  only,  and  licenses  granted  in  St.  John  are  not  invalid  by 
reason  of  the  same  being  granted  after  that  date. 

Held,  per  Gwynne,  J.,  that  this  provision  does  not  apply  to  the  city  of  Si. 
John. 

Applications  for  licenses  ander  the  Act  most  be  endorsed  by  the  certificate 
of  one-third  of  the  ratepayers  of  the  district  for  which  the  license  is  asked. 
No  holder  of  a  license  can  be  a  member  of  the  municipal  council,  a  justice  of 
the  peace,  or  a  teacher  in  the  public  schools. 

Held,  that  the  legislature  could  properly  impose  these  conditions  to  the 
obtaining  of  a  license,  and  the  provision  is  not  ultra  virtu  the  local  legislature 
as  being  a  prohibitory  measure  by  reason  of  the  ratepayers  being  able  to 
prevent  any  licenses  being  issued ;  nor  is  it  a  measure  in  restraint  of  trade  by 
affixing  a  stigma  to  the  business  of  selling  liquor. 

Danahep  t.  Petan ;  O^Refan  t.  Petan.— zvii.  44. 

4.  Construction  of — Assignment  for  benefit  of  creditors — Costs  of 
execution  creditors — lien — Ontario  Judicature  Act,  1881, 
s.  43 — Validity  of — Appeal 

See  ASSIGNMENT,  18. 
LEGISLATURE,  17. 

6.  Halifax  City  Assessment  Act,  1883—46  V.  c.  28,  (N.S)— Sale  of 
land  under — Effect  of — Healing  clauses — Lien— Priority 
over  mortgage  made  before  Act  passed. 

$€€  ASSESSMENT  AND  TAXES,  19. 
LIEN,  7. 

6.  35  V,  c,  3,  amended  by  35  V.  c.  62  (Man.) — Setting  aside  letters 
patent — Error  and  iniproviden.ce. 

In  an  action  to  set  aside  letters  patent  for  error  and  improvidence  under 
the  Manitoba  Act,  85  Y.  o.  H,  amended  by  c.  52. 

Held,  per  Patterson,  J. — That  in  the  constmotion  of  the  statate  eifeot  mast 

be  given   to   the  term   improvidence  as  meaning  something  distinct  from 

fraud  or  error;  letters  patent  may,  therefore,  be  held  to  have  been  issued 

ImprovideDtly  if  issued  in  ignorance  of  a  substantial  claim  by  persons  other 

than  the  patentee  to  the  land  which,  if  it  had  been  known,  would  have  been 

investigated  and  passed  upon  before  the  patent  issued  ;  and  it  is  not  the  duty 

of  the  court  to  form  a  definite  opinion  as  to  the  relative  strength  of  opposing 

claims. 

FoDMoa  T.  Attomey-Oeiittal  of  Canada.— xviL  613. 

See  LETTERS  PATENT,  2. 
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7.  Prerogative  of  Crown — Interference  with — R,  S,  C.  c.  ISO,  a.  79. 

The  Crown  prerogatives  can  only  be  taken  away  by  express  statutory 
enactment.  Therefore,  Her  Majesty's  right  to  payment  in  fall  of  a  claim 
against  the  assets  of  an  insolvent  bank  in  priority  to  all  other  creditors  is  not 
interfered  with  by  the  provisions  of  the  Bank  Act  (R.  8.  G.  o.  120,  s.  79),  giving 
note- holders  a  first  lien  on  each  assets*  the  crown  not  being  named  in  such 
enactment.    Gwynne  and  Patterson,  JJ.,  contra. 

The  Karitime  Bank  t.  The  Queen.— zvii.  657. 
See  CROWN,  21. 

8.  Construction  of — R.  S.  O.  (1887)  c.  124,  a.  2 — Assignment  for 

benefit  of  creditors— Preference— Pressure. 

See  ASSIGNMENT,  15. 

9.  BepeaJr-^R,  S,  K  S.  4  Ser,  c.  S9—4^  V.  c.  i,  s.  67  (N.8,)— Boards 

of  health. 

S.  67  of  the  ^ct  by  which  mnnicipal  corporations  were  established  in 
Nova  Scotia  (42  Y.  c.  1)  giving  them  the  appointment  of  health  officers  .  . 
and  a  board  of  health  "  with  the  powers  and  anthorities  formerly  vested  in 
courts  of  sessions,  does  not  repeal  c.  29  of  B.  S.  N.  S.  4th  ser.  providing  for  the 
appointment  of  boards  of  health  by  the  Lieutenant- Governor  in  Goancil. 
Bitchie,  C.  J.,  doubting  the  authority  of  the  Lieutenant-Governor  to  appoint 
in  incorporated  counties. 

Municipality  of  the  County  of  Cape  Breton  t.  McKay.— xviii.  639. 

And  tee  MUNICIPAL  CORPORATION,  14. 

10.  Statute — Repeal  of — Restoration  of  former  law — Distribution 

of  intestate  estate — FeTne  caverte — Husband's  right  to  resi- 
duv/m — Next  of  kin. 

The  Legislature  of  New  Brunswick,  by  26  Geo.  III.  c.  11,  ss,  14  &  17,  re- 
enacted  the  Imperial  Act,  22  (fe  23  Car.  2.  o.  10  (Statute  of  Distributions)  as 
explained  by  s.  25,  Car.  2,  a  3  (Statute  of  Frauds),  which  provided  that 
nothing  in  the  former  Act  should  be  construed  to  extend  to  estates  of  femes 
covertet  dying  intestate,  but  that  their  husbands  should  enjoy  their  personal 
estate  as  theretofore. 

When  the  statutes  of  New  Brunswick  were  revised  in  1854  the  Act,  26  Geo. 
Ill,  c.  11,  was  re-enacted,  but  s.  17.  corresponding  to  s.  25  of  the  Statute  of 
Frauds,  was  omitted.  In  the  administration  of  the  estate  of  a  feme  coverte  her 
next  of  kin  claimed  the  personalty  on  the  ground  that  the  husband^s  rights 
were  swept  away  by  this  omission. 

Held,  that  the  personal  property  passed  to  the  husband  and  not  to  the 
next  of  kin  of  the  wife. 

Per  Strong,  J. — The  repeal  by  the  B.  S.  of  26  Geo.  III.  c.  11,  which  was 
passed  in  affirmance  of  the  Imperial  Acts,  operated  to  restore  s.  25  of  the 
Statute  of  Frauds  as  part  of  the  common  law  of.  New  Brunswick. 

GAS.  DIG. — 52 
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Per  Gwynne,  J. — When  a  colonial  legislature  re-enaote  an  Imperial  Act  it 
enacts  it  as  interpreted  by  the  Imperial  coarts,  and  a  fortiori  by  other  Imperial 
Acts.  Hence,  when  the  English  Statute  of  Distributions  was  re-enacted  by  26 
Geo.  III.  c.  11  (N.  B.),  it  was  not  necessary  to  enact  the  interpretation  section 
of  the  Statute  of  Frauds,  and  its  omission  in  the  Revised  Statutes  did  not 
affect  the  construction  to  be  put  upon  the  whole  Act. 

Held,  per  Bitchie,  O.J.,  Fournier,  Gwynne  and  Patterson,  JJ.,  that  the 
Married  Woman's  Property  Act  of  New  Brunswick  (C.  S.  N.  B.  c.  72),  which 
exempts  the  separate  property  of  a  married  woman  from  liability  for  her  hus- 
band's debts  and  prohibits  any  dealing  with  it  without  her  consent,  only 
suspends  the  husband's  rights  in  the  property  during  coverture,  and  on  the 
death  of  the  wife  he  takes  the  personal  property  as  he  would  if  the  Act  had 

never  been  passed. 

Lamb  t.  CleTehLnd.-xiz.  78. 

11.  Construction  of — 4»9  V.  c.  45,  s.  2  (Man.) — Transfer  of  personal 

property — Preference — Pressure — Intent 

Set  ASSIGNMENT,  21. 

12.  Lands  of  the  C.  P.  Ry.  Co. — Charter  of  company — Elxemption 

"  until  sold  or  occupied  " — Exemption  before  patent  issues. 

See  ASSESSMENT  AND  TAXES,  23. 

13.  Construction  of — Manitoba  Libel  Act,  60  V.  c.  22 — Manitoba 

Newspaper  Act,  60  V.  c  23— Authority  to  publish  newspapers 
— Deposit  of  affidavit  or  affirmation. 

See  LIBEL,  6. 

NEWSPAPER. 

14.  Construction  of — Municipal  taxation — Sale  for  taxes — ^Validat- 

ing Act. 

See  ASSESSMENT  AND  TAXES,  24. 

16.  Application  of — Negligence  of  servant — Crown — LiahUity  of 
—U  V'  c.  25— R  S.  a  c,  38—60-61  V,  c.  16,  «.  18— Retro- 
active operation. 

Held,  reversing  the  judgment  of  the  Ezoheqner  Court,  that  even  asenming 
50-51  y.  0.  16  gives  an  aotion  against  the  Crown  for  an  injury  to  the  person 
received  on  a  public  work  resulting  from  negligence  of  which  its  officer  or  ser- 
vant is  guilty  (upon  which  point  the  court  expresses  no  opinion),  such  act  is 
not  retroactive  in  its  e£fect  and  gives  no  right  of  action  for  injuries  received 

prior  to  the  passing  of  the  Act. 

The  Queen  t.  Karfcln.— -xz.  240. 

16.  43  V.  c  8— Construction  of  Government  railways — Injury  by 
overflow  of  water. 

See  CROWN,  30. 
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17.  Maintenance  of  county  buildings — Establishment  of  county- 
court  house  and  jail — Right  to  remove  from  shire  town — 
R  S.  (N.S.)  5th  Ser.  c.  20,  s.  1,  as  amended  by  49  V.  c.  11. 

See  MIJNIOIPAL  CORPORATIONS.  22. 

la  R  S.  O.  (1887)  c.  159  (General  Road  Companies  Act)— 53  V. 
c. '  42 — Application  to  company  incorporated  by  special 
charter. 

See  CORPORATIONS,  49. 

19.  As  to  effect  of  recital  in  private  Act,  and  distinction  between 
public  and  private  Acts. 

Corporation  of  the  City  of  Quebec  t.  Quebec  Central  Ry.  Co.— x.  563. 

Statute  of  Frauds— Bill  for  redemption — Absolute  deed — Parol 
evidence  to  show  that  it  was  to  take  effect  as  a  mortgage, 
held  admissible — Evidence  of  plaintiff  uncorroborated  in- 
sufficient—36  V.  c  10  (Oni). 

See  MORTGAGE,  8. 

%,    Deed  of  land — ^Dispute  as  to  joint  interest — Trust  account. 

See  SALE  OF  LANDS,  7. 

3.  Vendor  and  purchaser — Specific  performance — Contract  not 
signed  by  vendor,  and  subsequently  admitted  by  his  letters. 

See  SALE  OF  LANDS,  10. 

4  Boundaries — Agreement  as  to,  whether  executed  or  executory 
— Plan  signed  by  adjoining  proprietors — Purchaser  for 
value  without  notice — Discretionary  jurisdiction  of  Court  of 
Equity. 

See  BOUNDARY.  2. 

6.  Contract,  parol  evidence  to  establish,  when  admissible — As  to 
whether  a  mem.  in  writing  contained  the  terms  of  agree- 
ment, a  question  for  jury — Damages — Common  counts. 

See  SALE  OF  GOODS.  10. 

6.    Contract  rdatiTig  to  interest  in  land — Part  performance. 

B.,  a  resident  of  British  Golambia,  wrote  to  his  sister,  in  England,  that  he 
wonld  like  one  of  her  children  to  come  oat  to  him,  and  in  a  second  letter  he 
said, "  I  want  to  get  some  relation  here,  for  what  property  I  have,  in  case  of 
sndden  death,  would  be  eat  up  by  outsiders,  and  my  relations  would  get  noth- 
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ing.*'  On  hearing  the  oon tents  of  theee  letters  T.,  a  son  of  B.'s  sister  and  a 
ooal  miner  in  England,  oame  to  British  Columbia  and  lived  with  B.  for  six 
years.  All  that  time  he  worked  on  B.*s  farm  and  received  a  share  of  the 
profits.  After  that  he  went  to  work  in  a  ooal  mine  in  Idaho.  While  there  he 
received  a  letter  from  B.  containing  the  following :  **  I  want  yon  to  come  at 
once  as  I  am  very  bad.  I  really  do  not  know  if  I  shall  get  over  it  or  not  and 
yon  had  better  hurry  up  and  come  to  me  at  once,  for  I  want  yon  and  I  dare 
say  yon  will  gness  the  reason  why.  If  anything  should  happen  to  me  yon  are 
the  person  who  should  be  here."  On  receipt  of  this  letter,  T.  immediately 
started  for  the  farm,  but  B.  had  died  and  was  buried  before  he  reached  it. 
After  his  return  he  received  the  following  telegram  which  had  not  reached  him 
before  he  left  for  home :  **  Come  at  once  if  you  wish  to  see  me  alive,  property 
is  yours.  Answer  immediately.  (Sgd.)  B."  Under  these  circumstances,  T. 
claimed  the  farm  and  stock  of  B.  and  brought  suit  for  specific  performance  of 
an  alleged  agreement  by  B.  that  the  same  should  belong  to  him  at  B.'s  death. 

Held,  affirming  the  judgment  of  the  court  below,  that  as  there  was  no  agree- 
ment in  writing  for  the  transfer  of  the  property  to  T.,  aud  the  facts  shown  were 
not  sufficient  to  constitute  a  pcurt  performance  of  such  agreement,  the  fourth 
section  of  the  Statute  of  Frauds  was  not  complied  with,  and  no  performance 

of  the  contract  could  be  decreed. 

Turner  t.  PreTOtt.— xvii.  288. 

7.  Contract — Matters  for  future  arrangement — Terms,  deeds,  etc., 

to  be  arranged  by  Ist  of  May  next — Sale  of  land. 

See  SALE  OF  LANDS,  29. 

8.  Contract — Deed  of  land — Undisclosed  trust — Deed  in  name  of 

third  party — Specific  performance, 

M.  agreed  by  written  contract  to  give  to  B.  an  absolute  deed  of  property 
as  security  for  a  loan,  the  same  to  be  held  by  B.  in  trust  for  the  time  the  loan 
was  to  run.  By  B.*8  directions  the  deed  was  made  out  in  his  daughter's 
name.  The  daughter  having  claimed  that  she  purchased  the  property  abso- 
lutely, and  for  her  own  benefit,  an  action  was  brought  by  M.  against  her  and 
B.  for  specific  performance  of  contract  with  B.  and  for  a  declaration  that  the 
daughter  was  a  trustee  only  subject  to  the  repayment  of  the  loan.  The  defend- 
ants denied  the  allegation  of  collusion  and  conspiracy  charged  in  the  statement 
of  claim  and  pleaded  the  Statute  of  Frauds. 

Held,  Strong,  J.,  dissenting,  that  the  evidence  showed  that  the  daughter 
was  aware  of  the  agreement  made  with  B.,  and  the  Statute  of  Frauds  did  not 
prevent  parol  evidence  being  given  of  such  agreement. 

Barton  t.  KoKUlaii.-xx.  404. 

Statute  of  Limitations. 

See  LIMITATIONS. 
POSSESSION. 

Stenographer. 

See  SHORTHAND  WHITER. 
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Stock — In  building  society — Transfer — By-law— Indebtedness  to 
society — Security. 

See  BY-LAW,  18. 

INSOLVENCY.  27. 

2.    Transfer  of  "  in  trust " — Duty  of  transferee  to  make  inquiry. 

See  TRUSTS  AND  TRUSTEES,  14, 18,  20,  28. 

Stoppage  in  transitu— Goods  in  bond. 

The  appellants,  merohants  in  New  York,  sold  to  E.  B.  <!^  Co.,  at  Toronto, 
250  barrels  of  corrants  on  credit,  and  consigned  the  same  in  bond.  A  bill  of 
lading  thereof  was  duly  received  by  E.  B.  &  Co.,  who  paid  the  freight  thereon 
and  gave  their  aooeptance  for  the  price  of  the  said  goods,  as  well  as  for  the 
cartage  and  American  bonding  charges.  The  goods,  on  arrival,  were  entered 
and  bonded  in  the  consignee's  name,  and  placed  in  one  of  the  customs  bonded 
warehonses  subject  to  the  payment  of  the  daties.  E.  B.  <!^  Co.  sold  and 
delivered  150  barrels,  and  the  remaining  100  barrels  were  bonded  under  31  V. 
p.  6,  (D.),  in  a  portion  of  E.  B.,<S;  Co.*s  warehouse,  partitioned  off  and  used  by 
the  customs  authorities.  Before  the  acceptances  matured,  and  while  a  portion 
of  the  goods  remained  in  bond,  E.  B.  St  Co.  became  insolvent. 

Held,  affirming  judgment  of  the  Court  of  Error  and  Appeal,  Ontario,  that 
the  tramitui  was  at  an  end,  and  that  the  appellants  had  lost  the  right  to  stop 
the  goods  remaining  in  bond. 

Howell  V.  Alport,  12  U.  C.  C.  P.  875,  and  Chraham  v.  SmitJi,  27  U.  C.  C.  P.  1, 

overruled. 

WUey  T.  Bmlth.~u.  1. 

2.    Bill  of  lading,  assignment  of — Property  in  goods  under  replevin. 

See  BILL  OF  LADING,  8. 

Streams — R  S.  0.  c.  116,  a.  1,  constiruction  of — Non-floatable 
streams — Private  property. 

By  the  decree  of  the  Court  of  Chancery  for  Ontario,  the  respondents  were 
restrained  from  driving  logs  through,  or  otherwise  interfering  with  a  certain 
stream,  where  it  passed  through  the  lands  of  the  appellant,  and  which  portion 
of  said  stream  was  artificially  improved  by  him  so  as  to  float  saw  logs,  but  was 
found  by  the  learned  judge  at  the  trial  not  to  have  been  navigable  or  floatable 
for  saw  logs  or  other  timber,  rafts  and  crafts,  when  in  a  state  of  nature.  The 
Court  of  Appeal  reversed  this  decree,  on  the  ground  that  C.  8.  U.  C.  c.  48,  s.  15, 
re-enacted  by  R.  S.  O.  c.  115,  s.  1,  made  all  streams,  whether  naturally  or 
artificially  floatable,  public  waterveays. 

Held,  reversing  the  judgment  of  the  Court  of  Appeal  and  restoring  the 
decree  of  the  Court  of  Chancery,  that  the  learned  Yioe-Chancellor  who  tried 
the  case,  having  determined  that  upon  the  evidence  adduced  before  him,  the 
stream  at  the  loeiu  in  quo,  when  in  a  state  of  nature,  was  not  floatable  without 
the  aid  of  artificial  improvements,  and  such  finding  being  supported  by  the 
evidence  in  the  case,  the  appellant  had,  at  common  law,  the  exclusive  right 
to  use  his  property  as  he  pleased,  and  to  prevent  respondents  from  using  as  a 
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highway  the  stream  in  qoettion  where  it  flowed  throagh  appeUant*8  prhrate 
property. 

Held,  also  (approving  of  BoaU  v.  Dickson,  18  U.  G.  G.  P.  887).  thai  tiie 
0.  S.  U.  G.  c.  48,  8. 15,  re-enacted  hy  the  B.  S.  O.  c.  115,  s.  1,  which  enaolf 
that  it  shall  be  lawful  for  all  persons  to  float  saw  logs  and  other  timber,  rafts 
and  crafts  down  all  streams  in  Upper  Ganada,  daring  the  spring,  summer  and 
autumn  freshets,  etc.,  extends  only  to  such  streams  as  would,  in  their  natmal 
state,  without  improvements,  during  freshets,  permit  saw  logs,  timber,  etc.,  to 
be  floated  down  them,  and  that  the  portions  of  the  stream  in  question,  when 
it  passes  through  the  appellant*s  land,  were  not  Within  the  said  statute. 

[The  Privy  Gounoil  has  reversed  the  decision  of  the  Supreme  Goort  and 
restored  the  judgment  of  the  Gourt  of  Appeal,  9  App.  Gases  392] . 

KoLaren  t.  Caldwell.— viu.  485. 

Streets — Of  city  of  Halifax,  duty  of  corporation  to  keep  in  repair. 

See  GOBPOBATIONS,  18. 

2.  Of  city  of  Quebec — Authority  to  North  Shore  Railway  Com- 

pany to  use — Non-liability  of  corporation. 

See  CORPORATIONS,  21. 

3.  Of  town  of  Portland,  N.B. — Liability  for  defect  in  sidewalk. 

See  GORPORATIONS,  28. 

4.  Municipal  corporation — Construction  of  crossing  above  level  of 

street — Negligence. 

See  MUNICIPAL  CORPORATION,  10. 

5.  Municipal  corporation — Statutory  powers — Control  over  streets 

— Alteration   of  grade — Negligence — 34  V.  c.  11  (N.B.) — 
45  V.  c.  61  (N.B.). 

See  MUNICIPAL  CORPORATION,  15. 

6.  Municipal  corporation,  duty  of,  to  light  streets — Liability  for 

negligence — Position  of  hydrant — Obstruction  of  sidewalk. 

See  MUNICIPAL  CORPORATION,  20. 

7.  Municipal  corporation — Improvement  or  alteration  of  street — 

Lowering  grade — Injury  to  adjacent  land — Compensation 
under — Statutory  provisions — 51  V.  c.  42,  s.  190,  (B.C.). 

See  MUNICIPAL  CORPORATION,  21. 

8.  Municipal  corporation — Control  over  streets— Duty  to  repair — 

Transferred  powers — Negligence— Notice  of  action — Insuffi- 
ciency of  not  pleaded— 34  V.  c  11,  (N.B.)  25  V.  c.  16,  (N.R). 

See  MUNICIPAL  CORPORATION,  25. 
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Subrogation — Conventional — What  will  effect  Art.  1166,  s. 
Erroneoua  noting  of  deed  by  registrar. 

No  formal  or  express  declaration  of  subrogation  is  required  under  Art. 
1156,  s.  2,  C.C,  when  the  debtor  borrowing  the  sum  of  money  declares  in  his 
deed  of  loan  that  it  is  for  the  purpose  of  paying  his  debts,  and  in  the 
acquittance  he  declares  that  the  payment  has  been  made  with  the  moneys 
furnished  by  the  new  creditor  for  that  purpose. 

Where  subrogation  is  given  by  the  terms  of  a  deed  the  erroneous  noting  of 
the  deed  by  the  registrar  as  a  discharge,  and  the  granting  by  him  of  erroneous 
certificates,  cannot  prejudice  the  party  subrogated. 

Owent  T.  Badell.— xix.  187. 

Substitution — Right  of  substitutes  when  substitution  open,  to 
attack  deed  given  for  insufficient  consideration. 

See  DEED,  3. 

2.  Action  by  substitute  against  institute  for  detaching  property. 

See  WILL,  10. 

3.  Substitution,  curator  to — Rights  of  action — Intervention  by  a 

plaintiff  in  another  capacity  when  irregular — Art.  164, 

a  a  p. 

Held,  affirming  the  judgment  of  the  court  below,  that  a  curator  to  a 
substitution  has  no  right  of  action  to  recover  from  a  curator  in  whose  stead  he 
has  been  appointed  any  monies  due  by  the  latter  and  belonging  to  institutes. 

Also,  that  an  assignee  of  the  institutes  has  no  right  to  intervene  in  an 
action  brought  by  said  assignee  in  his  capacity  of  curator  to  the  substitution, 
and  in  which  no  final  judgment  could  have  been  obtained  which  could  impair 
the  legal  rights  of  the  institutes. 

Semble. — An  intervention  filed  when  the  action  has  been  heard  on  the 
merits  and  the  case  is  en  delib^r/  is  irregular. 

Dorion  t.  Dorion.— 8th  March,  1886.>-xiii.  198. 

4.  Minors — Tutor  ad  hoc — Intervention — Status — Arts.  269,  945, 

C.  C. 

See  TUTOR  AND  MINOR,  2. 

5.  Bank  shares — Dividends — Intervention — Res  judicata. 

See  JUDGMENT,  11. 

6.  Substituted  property — Pledge  of  shares  by  one  of  the  gr/v/s 

— The  shares  held  in  trust — Payment  by  curator  with  full 
knowledge  of  facts  —  Condictio  indebiti — Registration — 
Arts.  931,  938,  939, 1047,  1048,  C.  C. 

See  TRUSTS  AND  TRUSTEES,  20. 
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7.    Curator  to— Action  to  account — Divisibility  of. 

84e  ACCOUNT.  6. 
WILL,  21. 

Succession — Acceptance  of  an  insolvent  succession — When  ob- 
tained by  fravd— Notary,  duty  of — Arts,  646,  650,  C,  C. 
{P. Q.)— Appeal. 

A ,  who  had  a  claim  against  the  inaoWent  estate  of  Dr.  B.,  purchased  a 
right  of  redemption  Dr.  B.  had  at  the  time  of  his  death  in  a  certain  piece  of 
land ;  and  in  order  that  B.  et  dl.  (the  respondents,  Dr.  B.*s  children),  who  were 
perfectly  solvent,  should  accept  the  saccession  of  Dr.  B.,  A.  caased  to  be  pre- 
pared a  deed  of  assignment  by  a  notary  of  this  right  of  redemption  to  B.  et  at., 
who,  a  few  days  after  the  death  of  their  father,  had  been  induced  for  a  som  of 
f  60  to  consent  to  exercise  this  right  of  redemption.  The  notary  who  prepared 
the  deed  without  the  knowledge  of  B.  «t  oZ.,  returned  it  to  A.,  telling  him  that 
he  did  not  like  to  receive  the  deed  because  he  believed  that  in  signing  it  B. 
€t  al,  made  themselvee  heirs  of  Dr.  B.,  and  besides  he  believed  that  if  B.  tt  aU 
knew  that  in  signing  the  deed  they  accepted  the  succession  of  their  father,  and 
were  responsible  for  his  debts,  they  would  not  sign.  Another  notary  residing 
at  a  distance  was  sent  for  by  A.,  to  whom  be  gave  the  deed  as  prepared,  and 
the  notary  then  went  to  the  residence  of  B.  et  al.,  read  the  deed  to  the  parties, 
and  without  any  explanation  whatever  passed  and  executed  the  deed  of  cession, 
whereby  B.  et  al.  became  responsible  for  the  debts  of  their  father.  On  being 
informed  of  the  legal  effect  of  their  signature,  B.  et  al,  formally  renounced  to 
the  succession  of  their  father.  There  was  also  evidence  that  B.  et  aL  had  done 
some  conservatory  acta  and  acts  of  administration  for  their  mother,  but  it  was 
not  proved  that  in  any  of  these  transactions  they  had  taken  the  quality  of  heirs. 
The  amount  in  dispute  was  made  up  by  including  interest,  which  on  the  face 
of  the  declaration  was  prescribed.  The  respondents  did  not  demur  to  this  part 
of  the  demand,  nor  was  any  separate  judgment  rendered  as  to  it. 

Held,  1.  That  the  case  was  appealable. 

2.  That  the  acceptance  of  an  insolvent  succession  is  null  and  of  no  effect 
when  it  is  the  result  of  deceit  and  corrupt  practices,  artifices  and  fraud. 

3.  That  as  A.  in  this  case  obtained  the  signatures  of  B.  et  aL  to  the  deed 
in  question  by  fraud,  the  latter  should  not  be  bnrthened  with  the  debts  of  their 
insolvent  father. 

4.  That  it  is  the  duty  of  a  notary  when  executing  a  deed  to  explain  to  an 
illiterate  grantor  the  legal  and  equitable  obligations  imposed  by  the  deed,  and 
consequent  on  its  execution.    Henry,  J.,  dissenting. 

Ayotte  T.  Bonohep.— ix.  460. 

2.    Moneys  deposited  in  bank  to  credit  of — Relation  of  creditor 
and  debtor. 

See  BANES  AND  BANKING,  4. 
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Supreme  and  Exchequer  Courts  Acts— 55  V.  c.  11 — Gonstruc" 
tion  of  8. 17, 

The  ooart  of  last  resort  in  Prince  Edward  Island  is  the  Bapreme  Cioart  of 
Jadioatore  in  that  province. 

Kelly  T.  SnlllTan.— i.  1. 

2.    Construction  of — ''  Sum  or  value  in  dispute  "  in  appeals  from 
Province  of  Quebec. 

See  JURISDICTION. 

8.    Construction  of  8.  2$,  38  V.  c.  11. 

Held*  under  s.  22  of  the  Supreme  and  Exoheqner  Court  Act,  no  appeal 
lies  from  the  jadgment  of  a  court  granting  a  new  trial,  on  the  ground  that  the 
Terdiot  was  against  the  weight  of  evidence,  that  hein^  a  matter  of  discretion. 

Boak  T.  The  KeFohants'  Karlne  Int.  Co.— i.  111. 

[But  Me  S.  C.  A.  Act  1880,  s.  4,  and  the  B.  S.  C.  o.  185,  s.  24,  par.  (d)  as 
amended  by  54-65  Y.  c.  25,  s.  2  (1891)] . 

4.  Construction  of  s.  S6,  38  V.  c.  11, 

Held,  that  the  court  proposed  to  be  appealed  from,  or  any  judge  thereof, 
cannot,  under  s.  26  of  the  Supreme  and  Exchequer  Court  Act,  allow  an  appeal 
when  judgment  had  been  signed,  entered  or  pronounced  previous  to  the 
eleventh  day  of  Januaary,  1876. 

Taylor  t.  The  Qneen.— i.  65. 

5.  Constnution  of  s,  38,  38  V.  c,  11. 

By  88  Y.  0. 11,  s.  88,  the  Supreme  Court  being  authorized,  in  its  discretion, 
to  order  the  payment  of  the  costs  of  the  appeal,  the  decision  in  this  case  wiU 
not  necessarily  prevent  the  majority  of  the  court  from  ordering  the  payment 
of  the  costs  of  the  appeal  in  other  cases  where  there  is  an  equal  division  of 
opinion  amongst  the  judges. 

[But  «e#  "Practice  of  the  Supreme  CoiM,"  89]. 

The  L.  ft  L.  ft  Globe  Imurance  Co.  t.  WylcL— i.  605. 

6.  Construction  of  ss.  38  &  49,  38  V.  c,  11, 

Held,  that  since  the  passing  of  82  &  33  Y.  c.  29,  s.  80,  repealing  so  much 
of  chapter  77  of  Cons.  Stat.  (L.C.)  as  would  authorize  any  court  of  the  Province 
of  Quebec  to  order  or  grant  a  new  trial  in  any  criminal  case;  and  of  32  &  33 
Y.  c.  86,  repealing  s.  68  of  o.  77  Cons.  Stat.  (L.C.,)  the  Court  of  Queen's  Bench 
of  the  Province  of  Quebec  has  no  power  to  grant  a  new  trial,  and  that  the 
Supreme  Court  of  Canada,  exercising  the  ordinary  appellate  powers  of  the 
court,  under  ss.  88  <!^  49  of  88  Y.  c.  11,  should  give  the  judgment  which  the 
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ooart  whose  jadgment  ii  appealed  from  oaght  to  have  given,  vis. :  To  reverse 

the  jadgment  whioh  has  been  given,  and  order  prisoner's  discharge. 

Lallberte  t.  The  Oaean.— L 117. 
See  ELECTION,  10,  18. 

^ABEA8  OOBPUS. 

niSOLVENCY,  8. 

JUmSDICTION. 

l^W  TRIAL,  4. 

LICENSE,  6. 

PRACTICE  OF  SUPREME  COURT. 

Suretyship — Contract  of  with  firm — Death  of  partner — Liability 
of  surety  after. 

See  PARTNERSHIP,  6. 

2.  Misconduct  of  cashier — Sanction  of  directors — Dealings  in  stock 

— Liability  of  sureties  of  cashier. 

See  BANKS  AND  BANKING,  14. 

3.  Bank  taking  forged   paper  in   renewal  of  notes — Release  of 

surety. 

See  BANES  AND  BANKING,  15. 

4.  Execution  of  bond  by  Qov^mment  official  for  faithful  discharge 

of  his  duties — Evidence  of  execution — Proximate  cause  of 
acceptance  by  Crown — Estoppel. 

See  EVIDENCE.  35. 

6.    Surety — Endorsement  of  note — Agreement  for  commission — 
Failure  to  discount — Right  to  enforce  agreement. 

See  CONTRACT,  46. 

6.    Embezzlement  of  bank  funds — Bond  given  by  surety  to  stifle 
prosecution — Illegal  consideration. 

See  CONTRACT,  57. 

Surveyors — Disputes  as  to  boundary— Reference  to  surveyors — 
Duties  of,  under  reference. 

See  BOUNDARY,  6. 

Synod — By-law  of — Alteration  of    application  of    Commutation 
Fund. 

See  COMMUTATION  FUND. 
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T. 
Tariff. 

See  CUSTOMS  DUTIES, 

Tax — On  transient  merchants,  traders,  etc. 

See  LICENSE. 

2.  Upon  fUings  in  court— 43  &  44  V.  c.  9,  s.  9  (Q.). 

See  LEGISLATURE.  7. 

3.  Non-liability  of  Crown  for. 

See  ASSESSMENT  AND  TAXES,  12,  24. 
PETITION  OF  RIGHT.  2L 

Telegraph  Company — Liability  of  for  message. 

See  LIBEL. 


2.    Erection  of  line — Right  to  cut  treea 

See  TRESPASS,  7. 

Telephone — Service — Transmission  of  message — Use  of  wire. 

See  CONTRACT,  64. 

Tenants  in  Common — Non-joinder  of  tenants  in  common  as 
plaintiffs  in  action  for  use  and  occupation — Mesne  profits, 

C.  O.  H.  and  J.  E.  H.  were  tenants  in  common  of  certain  property  under 
the  will  of  their  father  T.  H.  and  each  oooapied  a  portion  of  such  property. 
On  the  30th  December.  1868.  the  plainti£f  purchased  the  interest  of  C.  O.  H. 
at  sheriff's  sale.  C.  O.  H.  died  on  the  7th  March.  1870.  and  his  widow,  the 
defendant,  with  the  assent  of  J.  E.  H.  remained  in  possession  of  the  portion 
of  the  property  which  had  been  in  the  possession  of  CO.  H.  As  the  result 
of  proceedings  for  partition  carried  on  against  the  heirs  of  T.  H..  and  to 
which  the  defendant  was  no  party,  the  portion  so  occupied  by  the  defend- 
ant was,  on  the  12th  August,  1878,  allotted  to  the  plaintiff  as  sole  owner.  H& 
thereupon  brought  an  action  for  use  and  occupation,  adding  a  count  in  tres- 
pass for  the  mesne  profits  since  the  death  of  C.  O.  H. 

The  Supreme  Court  of  Nova  Scotia  made  absolute  a  rule  niti  to  enter  a 
non-sait.  being  of  opinion  that  no  action  would  lie  for  use  and  occupation^ 
the  widow  occupying  adversely;  that  no  action  would  lie  for  mesne  proflta 
as  there  had  been  no  previous  recovery  in  ejectment  by  plaintiff,  and  that 
even  if  a  contract  had  been  proved  to  sustain  use  and  oocupation.  the  non- 
joinder of  J.  E.  H.  as  a  plaintiff,  was  fatal  to  the  action  as  brought.  {See  2 
Russ.  &  Ches.  229). 
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The  Sapreme  Coart  of  Canada,  Held*  1.  An  action  of  tretpaia  for  meiDB 
profits  is  oonseqnential  to  the  recovery  in  ejectment. 

2.  Even  if  each  an  action  wonld  lie  nnder  eome  cirenmstanoee  without 
ejectment  broaght,  the  plaintiff  ooald  not  reoover  without  aatiefactory  evidfiDce 
of  actnal  entry  and  potaeesion. 

8.  After  entry  there  is  a  reUtion  back  to  the  actoal  title  as  against  a 
wrong-doer,  and  an  action  may  be  maintained  for  trespass  prior  to  sncb  entry. 
Bat  in  this  case,  besides  a  deficiency  of  evidence  of  entry,  there  was  some  evi- 
dence that  the  defendant  remained  in  possession  sabseqaent  to  the  12th  Auita&t, 
1873,  the  day  the  plaintiffs  title  acemed,  with  the  assent  of  the  plaintiff. 
Strong,  J. ,  dubitante. 

4.  In  any  event  the  action  for  mesne  profits  wonld  not  lie,  the  defendant 

havinfi  been  previoas  to  the  12th  Aagnst,  1873,  in  possession  with  the  consent 

of  J.  A.  H.,  the  co-tenant  in  common,  and  being,  therefore,  entitled  to  a  notice 

to  qait,  or  demand  of  possession,  before  her  possession  could  be  considered 

tortious. 

L«OAiB  T.  Hott6nBaii.->Janaary  28,  1878. 

2.    Tenancy  in  common — Construction  of  will — Evidence  to  estab- 
lish —Intention — Severance. 

See  WILL,  20. 

Tenant  for  Life — Insurable  interest  of. 

See  INSURANCE.  FIRE.  14. 

2.    Possession  of  tenant  of — Statute  of  Limitations  as  respects 
remainder-man. 

Sh  possession,  9. 

Tenancy  at  Will — Statute  of  Limitations — Poaaession  as  caretaker 
— FindiTig  of  the  judge  at  the  trial. 

The  plaintiflTs  father,  who  lived  in  the  township  of  T.,  owed  a  block  of  400 
acres  of  land,  consisting  respectively  of  lots  1  in  the  18th  and  14th  concessions 
of  the  township  of  W.  The  father  had  allowed  the  plaintiff  to  oocnpy  100 
acres  of  the  400  acres,  and  he  was  to  look  after  the  whole  and  to  pay  the  taxes 
upon  them,  to  take  what  timber  he  required  for  his  own  use,  or  to  help  him  to 
pay  the  taxes,  but  not  to  give  any  timber  to  any  one  else,  or  allow  any  one  else 
to  take  it.  He  settled  in  1849  upon  the  south  half  of  lot  1  in  the  18th  conces- 
sion. Having  got  a  deed  for  the  same  in  November,  1864,  he  sold  these  100 
acres  to  one  M.  E.  In  December  following  he  moved  to  the  north  half  of  this 
lot  No.  1,  and  be  remained  there  ever  since.  The  father  died  in  January,  1877, 
devising  the  north  half  of  the  north  half,  the  land  in  dispute,  to  the  defendant, 
and  the  south  half  of  the  north  half  to  the  plaintiff.  The  defendant,  claiming 
the  north  60  acres  of  the  lot  by  the  father's  will,  entered  upon  it,  whereupon 
the  plaintiff  brought  trespass,  claiming  title  thereto  by  possession.  The  learned 
judge  at  the  trial  found  that  the  plaintiff  entered  into  possession  and  so  con- 
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tinned  merely  as  his  father's  caretaker  and  a^ent,  and  he  entered  a  verdict  for 
the  defendant.  There  was  evidence  that  within  the  last  seven  years,  before 
the  trial,  the  defendant  as  aj^ent  for  the  father  was  sent  np  to  remove  plaintiff 
off  the  land,  because  he  had  allowed  timber  to  be  taken  off  the  land,  and  that 
plaintiff  undertook  to  cut  no  more  and  to  pay  the  taxes  and  to  give  np  posses- 
sion whenever  required  to  do  so  by  his  father. 

Held,  reversing  the  judgment  of  the  Court  of  Appeal  for  Ontario,  that  the 
evidence  established  the  creation  of  a  new  tenancy  at  will  within  ten  years. 

Per  Gwynne,  J. — That  there  was  also  abundant  evidence  from  which  the 
judge  at  the  trial  might  fairly  conclude,  as  he  did,  that  the  relationship  of 
servant,  agent,  or  caretaker,  in  virtue  of  which  the  respondent  first  acquired 
the  possession,  continued  throughout. 

[Followed  in  Heward  v.  O'Donohoe,  19  C.  S.  C.  B.  341,  tee  Possession,  10.] 

Ryan  t.  Ryan.— v.  887. 

Tender— Plea  of— Effect  of. 

See  SALE  OF  GOODS,  12. 

Timber — Sale  of — ^Agreement  for. 

See  AGREEMENT,  1,  4. 

2.  License  to  cut. 

See  NEW  TRIAL,  3, 

s 

3.  Crown  regulations  as  to  payment  of  dues  on. 

See  PETITION  OF  RIGHT,  18. 

4.  Advances  to  get  out — Lien  for. 

See  LIEN,  2. 

6.    Proceeds  of  sale  of  timber — Right  to  apply  to  re-pay  advances 
— Account, 

The  declaration  of  the  appellant,  (plaintiff)  in  the  court  of  original  juris- 
diction, set  out,  that  at  Quebec,  on  the  14th  of  June,  1877,  he  was  the  owner 
and  in  possession  of  a  raft  of  white  pine  timber,  containing  about  156,000  feet, 
and  valued  at  930,000.  That,  being  in  want  of  money,  he  then  applied  to  the 
defendant  Ross  for  a  loan  of  93,000,  which  he  obtained  on  transferring  to  the 
defendant,  as  security,  the  raft  in  question.  That  the  defendant  had  since 
disposed  of  the  timber,  but  never  accounted  to  him  for  the  proceeds.  The 
plaintiff,  admitting  that  the  defendant  was  entitled  to  re-pay  himself  out  of 
the  funds  in  his  hands,  an  advance  of  93,000,  and  all  expenses  necessarily 
incurred  by  him  in  connection  with  the  custody  and  sale  of  the  raft,  prayed 
that  he  be  condemned  to  render  an  account,  or,  in  default,  to  pay  |30,000,  the 
alleged  value. 

The  defendant,  while  acknowledging  the  receipt  of  the  timber,  pleaded, 
amongst  other  things,  that  it  was  received,  not  from  the  plaintiff  Doran,  but 
from  one  William  Bannerman,  whose  property  it  was,  under  whose  instmo- 
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iioDS  be  hftd  disposed  of  ii,  and  to  whem  he  lutd,  long  before  suit  brought, 
duly  Aooonnted  for  its  diepoeaJ. 

As  the  case  tamed  ezcliuirely  on  the  view  to  be  t&ken  of  the  eTidenoe 
respecting  the  nature  of  the  transactions  between  Roes,  Bannerman  and 
Doran,  and  the  facts  are  somewhat  complicated,  it  is  considered  anneeesaary 
to  set  them  out  at  length. 

The  Baperior  Conrt  (\(eredith.  C.J.),  held  that  the  plaintiff  was  not  enti- 
tled to  the  acooont  for  which  he  asked,  the  dealings  of  defendant  having  been 
with  Bannerman,  to  whom  alone  the  defendant  was  accoontable,  and  Doran 
having  no  real  interest  when  his  action  was  brought. 

This  judgment  was  affirmed  by  the  Conrt  of  Qoeen's  Bench  for  Lower 
Canada,  and  on  appeal  to  the  Supreme  Court  of  Canada,  it  was  Held,  that  it 
should  be  affirmed  by  the  latter  court.    Foornier  and  Henry,  JJ.,  dissenting. 

Appeal  dismissed  with  costs. 

Domi  T.  Roii.~2Srd  June,  1884. 

Tiinber  License— Injunction — il  V,  c.  H  (P,Q.) — Sale  by  com- 
misaioner  of  Crovni  lands  of  lands  subject  to  current  timber 
licenses,  effect  of—Licensee*s  rights. 

Under  the  provisions  of  the  Quebec  Act,  41  V.  o.  14,  the  D.  of  C.  L.  ^  C. 
Co.,  in  November,  1881,  alleging  themselves  to  be  proprietors  and  in  poesession 
of  a  number  of  lots  in  the  township  of  Whit  ton,  P.Q.,  obtained  an  ex  parte 
injunction,  restraining  O.  B.  H.  et  al.  from  farther  prosecuting  lumbering 
operatiops  which  they  had  begun  on  these  lota.  G.  B.  H.  et  al,  were  cutting 
in  virtue  of  a  license  from  the  government,  dated  8rd  Hay,  1881,  which  was  a 
renewal  of  a  former  license.  By  a  report  of  the  executive  council  of  the 
Province  of  Quebec,  dated  1st  April,  1881,  and  approved  of  by  the  Lieutenant- 
Governor  in  Conncil  on  the  7th  of  the  same  month,  the  commissioner  of  Crown 
lands  was  authorized  to  sell  to  the  company  the  lands  in  question,  and  the 
company  deposited  912,000  to  the  credit  of  the  department,  to  be  applied  on 
account  of  the  intended  parchase.  On  the  9th  of  May  the  company  gave  out 
a  contract  for  the  clearing  of  a  portion  of  the  land,  and  on  19th  July,  1881,  the 
commissioner  executed  a  deed  of  sale  in  favour  of  the  company,  subject, 
amon((at  other  conditions,  "to  the  carrent  licenses  to  out  timber  on  the  lota" 
Upon  the  writ  being  returned,  the  injunction  was  suspended.  G.  B.  H.  et  aL 
Answered  the  petition,  and  the  Superior  Court  dissolved  the  injunction.  On 
appeal  to  the  Court  of  Queen's  Bench,  this  judgment  was  reversed  and  the 
injunction  applied  for  made  perpetual. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  (Henry  and  Gwynne, 
JJ.,  diaaenting),  that  D.  of  C.  L.  &  C.  Co.,  had  not  acquired  any  valid  title  to 
the  landa  in  queation  prior  to  the  19th  July,  1881,  and  that  by  the  inatrument 
of  that  date  their  rif{hts  were  aubordinated  to  all  current  licenses,  and  G.  B. 
H.  et  al,  having  established  their  right  to  possess  said  lands  for  the  purpose  of 
carrying  on  their  lumber  operations  under  a  license  from  the  Crown,  dated 
i)rd  May,  1881,  the  injunction  granted  ex  parte  to  the  D.  of  C.  L.  &  C.  Ca,  in 
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November,  1881,  under  the  proyisions  41  Y.  o.  14  (P.Q.)  had  been  properly 
dissolved  by  the  Superior  Court. 

Hall  7.  Dom.  of  Canada  Land  and  Colonization  Company.— viii.  631. 

2.  Permits  to  cut  timber  (Man,) — Rights  of  holders  of — Dominion 

Lands  Act,  1879,  s.  62. 

On  the  21st  November,  1881,  Sinnott,  et  al.  obtained  a  permit  from  the 
Crown  Timber  Agent,  Manitoba :  "  To  cut,  take  and  have  for  their  own  use 
from  that  part  of  Range  10  E,  that  extends  five  miles  north  and  five  miles  south 
of  the  Canadian  Railway  traok,  the  following  quantities  of  timber,  2,000  cords 
of  wood  and  25,.000  ties,  permit  to  expire  on  1st  May,  1882."  A  similar  permit 
was  granted  to  Sinnott,  et  al,  on  the  10th  February,  1882,  to  out  25,000  ties.  In 
February,  1882,  under  leave  granted  by  an  order  in  council  of  27th  October, 
1881,  Scoble,  et  al.  cut  timber  for  the  purposes  of  the  construction  of  the  Can- 
adian Pacific  Railway,  from  the  lands  covered  by  the  permit  of  21st  November, 
1881.  Sinnott,  et  al,  by  their  bill  of  complaint,  claimed  to  be  entitled  by  their 
"  permit "  to  the  sole  right  of  cutting  timber  on  said  lands  until  the  1st  of 
May,  1882,  and  prayed  that  the  defendants  Scoble,  et  al.  might  be  restrained  by 
injunction  from  cutting  timber  on  said  lands,  and  might  be  ordered  to  account 
for  the  value  of  the  timber  cut.  Scoble,  et  al.  justified  their  acts  under  the 
order  in  council  of  the  27th  October,  1881,  and  denied  the  exclusive  possession 
or  title  to  the  lands  or  standing  timber. 

The  plaintiffs  applied  ex  parte  for,  and  obtained,  an  interim  injunction 
against  the  defendantd.  At  the  hearing  Miller,  J.,  made  the  injunction  per- 
petual, and  ordered  a  reference  to  ascertain  the  damages  caused  plaintiffs  by 
the  cutting  of  the  timber  by  defendants.  On  re-hearing,  this  decree  was 
reversed  and  a  decree  was  made  in  effect  dismissing,  the  plaintiff's  bill  with 
costs  and  directing  an  account  to  be  taken  of  the  damage  sustained  by  reason 
of  the  interim  injunction. 

Held,  that  the  decree  made  on  re-hearing  by  the  Court  of  Queen's  Bench 
of  Manitoba  should  be  affirmed,  that  the  permit  in  question  did  not  come 
within  the  provisions  of  the  Dominion  Lands  Act  of  1879,  and  did  not  vest  in 
the  plaintiffs  any  estate,  right  or  title  in  the  tract  of  land  upon  which  they 
were  permitted  to  cut,  nor  did  it  deprive  the  government  from  giving  like 
licenses,  or  others  of  equal  authority,  to  other  persons,  as  long  as  there  was 
sufficient  timber  to  satisfy  the  requirements  of  the  plaintiffs'  licenses. 

Sinnott  t.  Scoble. — xi  571. 

3.  license  granted  by  Old  Province  of  Canada — Dispute  with  New 

•  Brunswick — Petition  of  right  against  Dominion  by  licensee. 

See  PETITION  OF  RIGHT.  20. 

4.  Crown  Lands,  P.  Q. — Location  ticket — Transfer  of  purchaser  s 

rights — Registration  of — Waiver  by  Crown  of  non-perform- 
ance of  settlement  duties — ^Action  against  license  for  cutting 
timber. 

See  CROWN  LANDS,  1. 
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5.  Crown  Lands — License  to  cut  timber — Free  grants — Patent — 
Interference  with  rights  of  patentee— K  S.  0. 1887,  c.  25,  s.  a 

See  CROWN  LANDS,  2. 

fl.  Sale  of  timber  limits— R  S.  Q.  Art.  5976— Plan -Description- 
Damages— Art.  992,  C.  C— Petition  of  right— Style  of 
caose. 

See  CROWN,  28. 

Timber  Limits— Sale  of. 

See  SALE  OF  LANDS,  1. 

2.  Bonus  on  transfer  of,  payable  by  purchaser  when  agreement 
silent. 

.See  SALE  OF  LANDS,  9, 

Time — Essence  of  contract — Exchange  of  lands — Waiver  by — 
Entering  into  negotiations  as  to  title  after  time  expired 

.See  SPECIFIC  PERFORMANCE,  7. 

PRACTICE  OF  SUPREME  COURT,  141, 147, 149. 

Title — Completion  of — Specific  performance. 

See  SALE  OF  LANDS,  4. 

2.  Under  decree— Confirmed  by  statute,  R,  S.  N.  S.  4th  series 

c.  36,  s.  47. 

See  SALE  OF  LANDS,  17. 

3.  Plaintiif   not  put  to  proof  of — Possession  fraudulently  ob- 

tained. 

See  POSSESSION.  6. 

•J.  Construction  of  dam — Damage  to  land  by — Prescription — 
Possession— Art  2193,  C.  C. 

See  RIPARIAN  PROPRIETORS,  4. 

5.  To  land — Possession  as  caretaker — Evidence — Statute  of  limi- 
tations. 

.SVe  POSSESSION.  10. 

0.  To  land — Action  against  husband  and  wife  to  recover  possession 
— Allegation  of  possession  in  wife — Sale  by  Sheriff  against 
husband — Irregularities  in — Right  of  wife  to  set  up. 

.<?M  EJECTMENT,  5. 


833 

"Title — Cofitinued. 

U,    Declaration  of — Devise  of  land  without  estate  therein — Pos- 
session — Statute  of  Lvmitaiions. 

"  This  is  an  aj^peal  from  a  jadgment  of  Mr.  Jastioe  Rose  which  was  after- 
wards affirmed  by  the  Divisional  Court  of  the  Common  Pleas  Division  of  the 
High  Court  of  Justice  of  Ontario. 

**  The  action  was  brought  for  the  purpose  of  obtaining  a  declaration  that 
.the  plaintiff  was  entitled  to  an  estate  in  fee  simple  in  rem^der  in  the  lands 
in  question,  being  the  north  half  of  lot  6£,  west  side  of  Spadina  .avenue, 
Toronto,  subject  to  an  estate  in  the  defendant  Hayes  for  the  life  of  the  defen- 
dant Mrs.  Boberts.  The  defendants  denied  the  plaintiff  had  any  title  whatever 
to  the  land,  and  relied  on  actual  possession  and  also  upon  a  title  acquired  by 
virtue  of  the  Statute  of  Limitations. 

**  The  judgment  appealed  from  was  in  favor  of  the  plaintiff. 

**  The  material  facts  of  the  case  are  as  follows :    *  On  the  4th  J,nne,  1844, 
one  William  Beeve  in  consideration  of  £50  conveyed  the  whole  of  lot  56,  wes^ 
.  side  of  Spadina  avenue,  Toronto,  to  JAmes  Hughes  and  Simon  Hardcastle  in 
fee  simple,  as  tenants  in  common,  and  the  conveyance  was  duly  registered.' 

"  On  the  Hth  August,  1^46,  James  Hughes  made  his  will,  whereby  he 
devised  to  his  wife  Anne  for  life  or  widowhood  all  his  real  estate  *  consisting 
of  the  north  half  of  the  said  lot  55.'  The  will  then  proceeded:  *  The  above 
named  property  left  to  my  wife  at  the.^nd  of  her  natural  life  or  when  she 
.  become  married  again.  I  then  will  and  bequeath  to  my  brother  Simon  (Hard- 
castle) during  his  natural  life,  and  then  at  the  expiration  of .  ^at  time  it  is  to 
.  go  to  my  heir.  I  also  will  and  bequeath  to  my  heir  one  stf ijyUig  shilling.  I 
hereby  appoint  my  brother  Simon  sole  ezeouior. ' 

**  James  Hughes  and  Simon  havdoastle  were  step-brethers  without  any 
'  blood  relationship  between  them. 

"  James  Hughes  died  in  1847  leaving  his  wile  Anne  surviving  him,  and 
there  is  no  evidence  who  was  his  heir  at  law.  It  was.agreed.  by  counsel  on  the 
argument  that  no  one  has  ever  come  forward  to  claim  the  property  as  heir. 

*^  On  the  death  of  James  Hughes  his  widow  Ann  Hughes  went  into  pos- 
session of  the  north  half  of  lot  55  and  continued  in  possession  until  her  death 
in  June,  1856. 

'*  On  the  12th  May,  1854,  Simon  Hardcastle,  made  his  wiU  in  the  following 
terms: 

I  give  all  my  property  real  and  personal  to  my  wife  Elissa  to  be 
enjoyed  by  her  during  her  natural  life,  and  after  her  death  I  give  to  my 
adopted  son  George  Wilson  and  his  heirs  one-half  of  the  lot  that  I  own 
on  Spadina  avenue  together  with  the  house  erected  on  the  said  half-lot  in 
which  I  now  reside;  and  the  other  half  of  the  said  lot  with  the  house 
erected  on  the  last  mentioned  half-lot  I  give  devise  and  bequeath  to 
William  and  Philip  Hopkins  the  sons  of  Beason  Hopkins  and  their  heirs 
after  the  death  of  my  said  wife.  In  this  last-meatiooed  half -lot  I  have 
an  estate  in  remainder  expectant  upon  the  death  of  Anne  Hughes  who 
has  a  life  estate  in  the  same, 

•CAS.  mo. '-53 
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and  he  died  in  Jftnnary,  1885,  leaving  him  sarviving  not  only  his  own  wife 
Eliza,  but  also  the  widow  of  James  Hoghe^. 

**  Ann  Haghes  died  in  Jnne,  1856,  and  upon  her  death  Eliza  Hardcastle 
took  possession,  and  some  time  afterwards  married  again  a  man  named  Aaron 
Roberts. 

"  On  the  8th  November,  1867,  Roberts  and  his  wife  executed  a  lease  of  the 
land  in  question  for  a  term  of  fifteen  years  to  one  Pamell,  reciting  that 
Simon  Hardcastle  had  been  seized  thereof  in  his  life  time,  and  by  his  will  had 
deWsed  the  same  to  his  wife  for  her  natural  life,  and  on  the  15th  December, 
1870,  this  lease  was  assigned  to  one  James  Coleman. 

**  Aaron  Roberts,  the  husband,  having  died,  his  widow  on  the  1st  Septem- 
ber, 187S,  made  another  lease  of  the  whole  lot  55,  to  the  same  James  Coleman 
for  the  term  of  her  natural  life.  In  the  lease  the  land  is  described  as  more 
particularly  described  in  the  deed  from  William  Reeve  to  the  said  Simon 
Hardcastle,  registered  No.  2S919  (the  deed  above  mentioned  of  the  3rd  June, 
1844)  and  it  contains  a  recital  that  the  lessor's  former  husband,  Simon  Hard- 
castle,  had  by  his  will  devised  the  land  to  her  for  her  life.  This  lease  was 
afterward  surrendered  and  on  the  16th  October,  1S82,  Mrs.  Roberts  made  a  new 
lease  of  the  whole  lot  for  the  term  of  her  natural  life  to  one  Mary  Mulock,  and 
this  lease  describes  the  land  in  the  same  manner  and  with  the  same  recitals  as 
the  lease  of  September  1878,  to  Coleman. 

"In  1882  and  1884  respectively  the  plaintiff  acquired  by  purchase  the 
estates  in  remainder  of  William  and  Philip  Hopkins,  named  in  the  will  of 
Simon  Hardcastle  as  devisees  in  fee  after  the  death  of  Mrs.  Hardcastle  or 
Roberts,  and  in  1888  he  was  negotiating  with  Mrs.  Roberts,  for  a  conveyance 
of  her  life  estate,  and  the  negotiations  had  gone  so  far  that  a  quit  claim  deed 
to  the  plaintiff  was  prepared  and  approved  of  by  Mrs.  Roberts'  solicitors,  but 
it  was  not  executed. 

** Afterwards  on  the  82nd  September,  1888,  Mrs.  Roberts  by  deed,  expressed 
to  be  in  consideration  of  15,000,  conveyed  the  whole  lot  55  in  fee  to  her 
oo-defendant  Hayes,  reciting  therein  that  in  or  about  the  month  of  Febraary, 
1855,  she  entered  into  adverse  possession  thereof  and  has  ever  since  demeaned 
herself  as  owner  thereof,  and  continued  and  is  now  in  undispnted  possession 
and  occupation  of  the  same,  whereby  her  title  thereto  has  become  absolute  and 
indefeasible. 

"  Under  these  circumstances  this  action  was  brought  on  the  22nd  of 
October,  to  determine  the  rights  of  the  parties,  and  it  came  on  for  trial  before 
Mr.  Justice  Rose,  on  the  12th  January,  1880. 

*'  To  save  expense  the  parties  signed  admissions  of  the  facts  to  the  effect 
stated  above,  with  this  qualiflcation.  The  first  admission  is  in  these  words : 
*  That  James  Hughes  was  in  his  life  time  the  owner  in  fee  of  the  north  half  of 
lot  55,  Plan  D  10,  on  the  west  side  of  Spadina  Avenue,  Toronto,  which  is  the 
land  mentioned  in  the  plaintiff's  statement  of  claim.*  But  the  deed  of  June, 
1884,  conveying  the  whole  lot  to  both  Hughes  and  Hardcastle  as  tenants  in 
common  in  fee  was  not  produced  or  referred  to.  This  admission  without  any- 
thing further  might  well  be  taken  to  mean  that  James  Hughes  was  the  sole 
owner  of  this  land  in  his  life  time  and  at  the  time  of  his  death,  and  accordingly 
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the  case  was  argued  before  the  learned  trial  jadge  upon  that  footing,  and  upon 
this  supposition  that  when  Hardoastle  made  his  will  he  had  no  title  or  interest 
in  the  land  but  what  he  derived  under  the  will  of  Hughes,  viz.,  a  life  estate 
expectant  on  a  prior  life  estate  in  A.nn  Hughes,  and  that  having  predeceased 
her  he  had  nothing  to  devise,  and  that  nothing  did  or  oould  pass  to  any  one  by 
his  will.  Under  these  circumstanoes  the  question  was  whether,  although 
nothing  oould  pass  by  her  husband's  will,  Mrs.  Boberts  (or  Hardoastle)  having 
entered  and  occupied  as  tenant  for  life  under  the  will,  was  not  estopped  as 
against  the  plaintiff  from  denying  that  her  husband  had  title,  and  whether  she 
could  set  up  the  Statutes  of  Limitations  against  the  plaintiffs  estate  in 
remainder. 

**  Mr.  Justice  Bose  held  that  the  defendants  were  estopped,  and  gave 
judgment  for  the  plaintiff,  and  from  that  judgment  the  defendants  appealed  to 
the  Divisional  Court. 

"  While  the  case  was  before  the  Divisional  Court  the  conveyance  of  the 
year  1844,  was  at  the  suggestion  of  the  court  produced  in  evidence,  and  that 
court  expressing  no  dissent  from  the  grounds  on  which  Mr.  Justice  Bose  had 
disposed  of  the  case,  held  that  it  was  manifest  from  the  deed  that  Mrs.  Boberts' 
possession  was  under  the  will  of  her  husband  and  that  she  could  not  be  allowed 
to  set  up  the  Statutes  of  Limitations  against  the  plaintiff  claiming  under  the 
same  will. 

**  On  the  argument  before  us  the  appellant's  counsel  contended  with  groat 
force  that  Hardoastle  having  no  title  to  the  land  in  question  but  a  life  estate, 
expectant  on  a  prior  life  estate  in  Anne  Hughes,  and  having  predeceased  her, 
had  no  interest  whatever  which  he  could  dispose  of  by  his  will,  and  that  when 
Mrs.  Hughes  died  Hardoastle's  widow  oould  get  nothing,  not  even  posssession 
by  virtue  of  her  husband's  will,  that  she  could  take  possession  like  any 
stranger,  and  if  she  did  no  one  could  turn  her  out  but  Hughes'  heir-at-law, 
that  just  as  she  could  get  nothing  under  the  will  so  neither  could  the  Hopkinses 
or  the  plaintiff  claiming  under  them,  and  unless  he  oould  show  some  title  from 
Hughes'  heir-at-law,  he  must  fail. 

**  The  first  question,  however,  is  whether  upon  the  evidence,  as  it  stands 
now,  Hardoastle  had  not  a  title  when  he  made  his  will  and  when  he  died,  quite 
independently  of  Hughes'  will. 

**  I  think  the  admissions  signed  by  the  parties  of  title  in  James  Hughes  in 
his  life  time,  read  in  the  light  of  the  deed  of  1844,  under  which  his  title  was 
acquired,  shows  that  while  it  was  the  fact  that  Hughes  had  title  there  was  also 
title  in  Hardoastle,  and  that  the  latter  had  an  estate  in  the  land  at  the  time  of 
his  death  which  passed  by  his  will  to  his  widow,  now  Mrs.  Boberts,  for  life 
with  remainder  in  fee  to  the  Hopkinses,  who  have  conveyed  to  the  plaintiff. 

**  This  ground  is  sufficient  to  dispose  of  the  case,  and  to  dismiss  the  appeal ; 
but  I  am  also  of  the  opinion  that  the  judgment  may  well  be  supported  on  the 
ground  on  which  it  was  rested  by  the  trial  judge,  on  the  supposition  that 
Hardoastle  had  no  title  when  he  made  his  wiU  or  when  he  died,  bat  only  a  life 
estate.  I  think  that  on  that  supposition  this  case  is  not  distinguishable  from 
Board  v.  Boards  L.  B.  9  Q.  B.  48,  where  the  testator's  title  was,  as  here,  a  life 
estate,  namely  an  estate  by  the  curtesy,  which  ended  at  his  death,  and  could 
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not  pwM  by  his  will.  Naitihar  oftn  it  be  said  tb«t  the  poononiop  paaied  in  that 
OMe,  and  ao  made  it  different  from  this,  lor  in  that  oaae,  ii  the  teetator  was  in 
poMOBMon  at  hie  death,  whioh  may  be  taken  to  have  been  the  oaae,  yet  his 
poseeeaion  neowitarily  ended  with  hi  s  death  at  the  eame  moment  as  the  title  on 
whioh  it  depended. 

**  I  do  not  think  that  ease  ia  affected  by  Be  Stringer'e  Jnttte,  6  Chy.  D.  1, 
beoaoae  it  ia  diatingniahaUe  ior  the  veaaona  enplained  by  the  learned  ohanoellor 
in  SnUth  v.  Smith]  5  Ont  K.  605 ;  #m  alao  Clarke  v.  ^dw,Xi.B.2  App.  Caa.  435. 

**  I  am  therefore  of  opinion  that  the  appeal  ahonld  be  diamiaaed  witii  oosta. 

Above  is  set  out  at  length  the  judgment  of  Maclennan,  J.  A.,  who  delivered 
the  judgment  of  the  Court  of  Appeal  for  Ontario,  Hagarty,  G.J.,  and  Oaler,  J.A., 
agreeing  with  that  judgment  and  Burton,  J.,  alao  oonourring,  reeting  his  judg- 
ment on  the  Ihnt  ground,  but  not  expreeaing  any  diaaent  upon  the  aeoond 
ground  taken  in  the  judgment,  not  having  oonaidered  it. 

On  appeal  to  the  Supreme  Court  of  Canada,  it  waa  Held,  aa  to  the  first 
ground  taken  by  the  Court  of  Appeal,  that  the  evidence  did  not  support  it,  for 
by  the  oaee  in  which  the  action  waa  launched  and  by  the  admiaaiona  of  oounsel, 
aa  well  aa  by  the  direct  atatement  of  Hardoaatle*a  will,  Hughes  owned  the 
north  half  of  the  lot  in  question.  And  as  to  the  second  ground,  that  Hard- 
castle,  when  he  died  having  no  estate  or  interest  in  the  property,  which  could 
pass  by  his  will  or  any  possession,  his  widow  entered  as  a  stranger,  and 
adversely  to  the  heirs  of  Hughes ;  that  the  atatemmata  in  the  leaaea,  which  were 
statements  made  to  strangers,  could  not  prevent  the  statute  from  running  in 
her  favour  against  the  heirs  of  Hughes,  much  less  to  give  title  to  parties  who 
would  have  taken  in  remainder  under  Hardcastle*s  will,  if  Hardoastle  had 
owned  in  fee,  or  had  had  such  poaseesion  as  would  have  raised  a  presumption 
of  ownership  in  fee ;  and  therefore  there  was  no  case  calling  for  any  interference 
of  the  court  to  make  a  declaration  aa  to  the  title  ol  the  lot  in  favour  of  the 
plaintiffs  as  against  the  defendants. 

Per  Patterson,  J. — The  judgment  of  the  Court  of  Appeal  proceeds  upon 
grounds  which  would  be  of  force  if  Hardoastle  had  died  seised  aa  did  the  testa- 
tor in  Broad  v.  Broody  L.  R.  9  Q.  B.  48,  or  had  had  poeaesslon  so  as  to  give 
operation  to  the  principle  of  Ather  v  Whitloek,  L.  B.  1  Q.  B.  1,  or  had  title  of 
any  kind  as  in  Paine  v  Joite«,  L.  B.  18  £q.  890. 

Appeal  allowed  with  costs. 

Present. — Ritchie,  C.J.,  and  Strong,  Taschereau,  Gwynne  and  Patter- 
son, J  J. 

Hayes  t.  Coleman.— 9th  Dec  1889. 

8.  Contract  for  exchange  of  lands — Time  essence  of  contract — 

Waiver  by  negotiations  as  to  title  after  expiration  of  time. 

See  SPECIFIC  PEBFOBMANCE,  7. 

9.  Title  to  laoid — Purchase  at  tax  sale — Cloud  upon  titte — Agres- 

ment  for  quit-claim  deed — Payment  for  deed — Right  to 
monies  paid. 

J.  B.  died,  leaving  all  his  estate  to  his  widow  and,  in  the  event  of  her 
death  without  having  made  a  disposition  thereof,  to  his  surviving  children. 
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The  'estate  having  become  involved,  an  absolate  deed  of  all  the  real  eetate  was 
ezeonied  in  favour  of  one  of  the  testator^s  children  by  the  widow  and  other 
children,  the  grantee  andertaking  to  pay  off  the  liabilities  and  improve  the 
estate,  and  on  being  repaid  all  amonnts  advanced  for  that  purpose,  she  was  to 
re-convey  the  lands  to  all  the  heirs  in  equal  proportions.  The  grantee 
managed  the  estate  for  several  years,  but  was  finally  obliged  to  surrender  it  to 
trustees  for  benefit  of  creditors,  it  then  owing  her  some  t^l8,000. 

A  portion  of  the  estate  conveyed  by  the  said  deed  was  sold  for  taxes,  and 
the  purchaser  wished  to  obtain  quit-claim  deeds  from  the  heirs  of  J.  B.  the 
original  testator  to  perfect  his  title,  and  also  to  obtain  title  to  100  acres  of 
timber  land  belonging  to  the  estate  of  J.  B.  which  was  not  included  in  the 
assignment  for  benefit  of  creditors.  Similar  quit-claim  deeds  had  previously 
been  given  for  portions  of  the  lands,  and  the  monies  paid  for  the  same  were 
distributed  in  equal  proportions  among  the  surviving  children  and  grandchil- 
dren of  the  testator,  and  in  this  case  the  deeds  were  prepared  and  executed  by 
the  heirs  in  favour  of  the  purchaser  at  the  tax  sale.  Before  the  money  agreed 
to  be  paid  for  the  same  was  received,  however,  the  above  mentioned  deed 
executed  by  the  widow  and  children  of  the  testator,  which  had  been  mislaid 
for  several  years,  the  grantee  under  it  having  died,  was  discovered,  and  the 
children  of  the  grantee  claimed  the  whole  of  the  said  money,  and  an  action 
was  brought  by  the  other  heirs  for  their  respective  shares  of  the  same.  On 
the  trial,  judgment  was  given  in  favor  of  the  plaintiffs,  the  trial  judge  holding 
that  an  agreement  was  proved  between  the  parties  that  the  money  should  be 
equally  divided.  This  decision  was  affirmed  by  the  Divisional  Court,  but 
reversed  by  the  Court  of  Appeal  for  Ontario. 

Held,  affirming  the  decision  of  the  Court  of  Appeal,  that  the  purchaser  at 
the  tax  sale  paid  the  money  in  order  to  obtain  a  perfect  title,  and  as  the 
defendants  were  the  only  persons  who  could  give  such  title,  the  legal  estate 
being  in  them,  the  plaintiffs  could  not  claim  any  part  of  the  money,  no  agree- 
ment with  the  defendants  to  apportion  it  being  proved,  and  any  agreement 
made  by  the  plaintiffs  with  the  purchasers  not  being  binding  on  the  defendants. 

Draper  t.  Radenhurst.— xxi.  714. 

Tolls — Toll  bridge — 38  V.  c.  97 — Interference — Damages. 

See  FEBBY,  5. 

2.  Road  Company — Collector  of  tolls — Liability  of  company  for 

negligence. 

See  NEGLIGENCE,  37. 

3.  4-i,  -f^  ^'  c.  90  (P.Q.) — ToU'bridge — Franchise  of— Free  bridge 

— Interference  by — Injunctioii. 

By  44,  45  Y.  (P.Q.),  c.  90,  s.  8,  granting  to  respondent  a  statutory  privi- 
lege to  construct  a  toll-bridge  across  the  Chaudi^re  Biver,  in  the  parish  of  St. 
George,  it  is  enacted  that  "  So  soon  as  the  bridge  shall  be  open  to  the  public 
as  aforesaid,  during  thirty  years  no  person  shall  erect,  or  cause  to  be  erected, 
any  bridge  or  bridges,  or  works,  or  use  or  cause  to  be  used  any  means  of 
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passage  for  the  conveyance  of  any  persons,  vehicles,  or  cattle,  for  lucre  or  gain 
across  the  said  river,  within  the  distance  of  one  league  above  and  one  league 
below  the  bridge,  which  shall  be  measured  along  the  banks  of  the  river  and 
following  its  windings ;  and  any  person  or  persons  who  shall  build  or  cause  to  be 
built  a  toll-bridge  or  toll-bridges,  or  who  shall  use  or  cause  to  be  used  for  lucre 
or  gain,  any  other  means  of  passage  across  the  said  river,  for  the  conveyance 
of  persons,  vehicles,  or  cattle,  within  such  limits,  shall  pay  to  the  said  David 
Boy  three  times  the  amount  of  the  tolls  imposed  by  the  present  Act  for  the 
persons,  cattle  or  vehicles  which  shall  thus  pass  over  such  bridge  or  bridges ; 
and  if  any  person  or  persons  shall  at  any  time,  for  lucre  or  gain,  convey  across 
the  river  any  person  or  persons,  cattle,  or  vehicles,  within  the  above  mentioned 
limits,  such  offender  shall  incur  a  penalty  not  exceeding  ten  dollars  for  each 
person,  animal,  or  vehicle  which  shall  have  thus  passed  the  said  river ;  pro- 
vided always  that  nothing  contained  in  the  present  Act  shall  be  of -a  nature  to 
prevent  any  persons,  cattle,  vehicles,  or  loads  from  crossing  such  river  within 
the  said  limits  by  a  ford,  or  in  a  canoe  or  other  vessel,  without  charge/' 

After  the  bridge  had  been  used  for  several  years,  the  appellant  municipal- 
ity passed  a  by-law  to  erect  a  free  bridge  across  the  Ghaudi^re  in  close  proxim- 
ity to  the  toll-bridge  in  existence.  The  respondent  thereupon  by  petition  for 
injunction  prayed  that  the  appellant  municipality  be  restrained  from  proceed- 
ing to  the  erection  of  a  free  bridge. 

H«ld,  affirming  the  judgments  of  the  Superior  Court  and  Court  of  Queen's 

Bench  for  L.  C.  that  the  erection  of  the  free  bridge  would  be  an  infringement 

of  the  respondent's  franchise  of  a  toll-bridge,  and  an  injunction  should  be 

^(ranted. 

Aubert-Oallion  t.  Roy.— xxi.  456. 

4.  R  S.  0.  (1887)  c.  159  (General  Road  Companies  Act)  as  amended 
by  63  V.  c.  42 — Application  to  company  incorporated  by 
special  charter — ^C!ollection  of  tolls — Maintenance  of  road — 
Injunction. 

See  CQBPOBATIONS,  47. 

Tort — Petition  of  right  will  not  lie  for. 

See  PETITION  OF  BIGHT,  1, 10, 11,  15. 

■ 

Tort  feasors — Joint — Action  of  damages  against  several  mill 
owners  for  throwing  sawdust  and  refuse  into  river  and 
obstructing  navigation  and  interfering  with  business  of 
plaintiff  as  letter  of  boats  —  Reference  to  assess  damages — 
General  finding  of  Master  against  each  of  defendants. 

See  PBACTICE,  43. 

Towage— Contract  of. 

See  SHIPS  AND  SHIPPING,  5. 
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Towage —Cowtini/f(i. 

2.  "  Vessel  to  go  out  in  tow  *' — Insurance. 

See  INSURANCE,  MARINE,  1. 

3.  Contract  of,  authority  to  make. 

See  MARITIME  COURT  OF  ONTARIO,  8. 

Trade — Restraint  of — Foreign  corporation — Exclusive  right  to 
operate  telegraph  line  in  Canada. 

See  CONTRACT,  36. 

CORPORATIONS.  48. 

Trade  and  Commerce. 

See  PARLIAMENT  OF  CANADA,  6. 

Trade  Mark — Infringement — Injunction. 

B.  et  al,  manxifactnred  and  sold  cakes  of  soap,  having  stamped  thereon  a 
rec^istered  trade'mark,  desoribed  as  follows :  A  horse's  head,  above  which  were 
the  words  "  The  Imperial ; "  the  words  **  Trade  Mark,"  one  on  each  side  thereof ; 
and  underneath  it  the  words  **  Laundry  Bar."  "  J.  Barsalou  A  Co.,  Montreal," 
was  stamped  on  the  reverse  side.  D.  et  al,  manufactured  cakes  of  soap  similar 
in  shape  and  general  appearance  to  those  of  B.  et  al.,  having  stamped  thereon 
an  imperfect  unicorn's  head,  being  a  horse's  head,  with  a  stroke  on  the  forehead 
to  represent  a  horn.  The  words  "  Very  Best "  were  stamped,  one  on  each  side 
of  the  head,  and  the  words  **  A.  Bonin,  145  St.  Dominique  St."  and  "  Laundry  " 
over  and  under  the  head.  At  the  trial  the  evidence  was  contradictory,  but  it  was 
shown  that  the  appellant's  soap  was  known,  asked  for  and  purchased  by  a  great 
number  of  illiterate  persons  as  the  "  horse's  head  soap." 

Httld,  Henry,  J.,  dissenting,  reversing  the  judgment  of  the  Queen's  Bench 

(appeal  side)  and  restoring  the  judgment  of  the  Superior  Court,  that  there  was 

such  an  imitation  of  B.  et  alJ'a  trade  mark  as  to  mislead  the  public,  and  that 

they  were  therefore  entitled  to  damages,  and  to  an  injunction  to  restrain  D.  et 

al.  from  using  the  device  adopted  by  them. 

BaFsaloa  t.  Darling.— iz.  677. 

2.  Action  for  infringement  of  and  for  injunction — No  resem- 
hlance  likely  to  deceive  ordinary  pv/rchasers — 4^  V.  c.  S2, 
s.  4. 

The  appellant,  a  resident  of  the  United  States,  manufactured  a  stove  polish 
put  up  in  small  oblong  cubical  blocks,  encased  in  a  wrapper  of  red  paper,  on  which 
was  printed  a  vignette  or  picture  of  an  orb  rising  above  a  body  of  water,  and 
across  the  picture  were  the  words  "  The  Rising  Sun  Stove  Polish."  This  com- 
prised the  appellant's  trade  mark,  and  the  same  wasduly  registered  in  the  United 
States  Patent  Office,  on  or  about  the 8th  July,  1870,  and  ever  since  that  time  the 
appellant  used  in  the  United  States  and  in  certain  parts  of  Canada  the  trade 
mark  in  the  form  described. 
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On  the  20th  Deoember,  1879,  the  appelUnt  registered  his  tra^e  mark  witfar 
the  Minister  of  Agrioolture  of  Canada. 

Abont  the  22nd  October,  1876,  the  defendant  registered  a  trade  mark  for 
stove  polish,  called  by  him  "  The  Sunbeam  Stove  Polish,"  without  any  cat  or 
device  resembling  sunbeams  or  rays. 

Afterwards,  about  the  year  1877,  the  defendant  put  an  indication  of  sun- 
beams upon  his  labels  and  upon  his  boxes  containing  packages  of  his  stove 
polish. 

This  placing  of  the  device  of  sunbeams  upon  the  packages  was  the  subject- 
matter  of  the  complaint  in  the  present  action. 

The  action  was  brought  for  the  purpose  of  recovering  damages  from  the 
defendant,  and  for  an  injunction  restraining  him  from  placing  the  said  device 
of  sunbeams  upon  his  stove  polish. 

The  defence  filed  by  the  defendant  in  the  Superior  Court  amounted  to  a 
denial  that  he  took  any  portion  of  the  appellant's  trade  mark  as  a  device  upon 
his  packages  of  stove  polish. 

It  was  not  pretended  by  the  appellant  that  the  packages  in  which  the  stove 
polish  was  pat  by  the  originai  defendant,  resembled  those  in  which  the  appel- 
lant's stove  polish  was  put  up,  but  it  was  urged  that  the  appellant's  stove  polish 
was  known  throughout  Canada  and  the  United  States  as  "The  Rising  Sun 
Stove  Polish ;"  that  persons  hearing  of  the  **  Rising  Sun  Stove  Polish."  and  en- 
quiring therefor,  could  be  deceived  into  taking  **  The  Sunbeam  Stove  Pdish  " 
in  lieu  thereof,  owing  to  the  imitation  of  part  of  the  device  forming  a  portion 
of  the  appellant's  trade  mark,  and  that  the  device  upon  the  boxes  containing 
the  original  defendant's  packages  of  stove  polish  was  even  a  greater  infringe- 
ment of  the  appellant's  trade  mark  than  was  the  device  upon  the  packages 
themselves. 

The  Superior  Court  for  Lower  Canada,  Johnson,  J.,  dismissed  the  plain- 
tiff's action  on  the  ground  that  he  failed  to  show  any  infringement  since  the 
date  of  the  registration  of  his  trade  mark,  the  20th  December,  1879,  and  that 
for  any  infringement  prior  to  that  date  he  was  prevented  from  recovering  by 
42  v.  c.  22,  s.  4.  The  Court  of  Queen's  Bench  concurred  in  dismissing  the 
action,  but  upon  the  merits. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  affirming  the  judg- 
ment of  the  Court  of  Queen's  Bench,  that  the  trade  mark  used  by  the  defend- 
ant did  not  resemble  that  of  the  plaintiff,  or  a  substantial  part  of  the  plaintiff's^ 
and  was  not  calculated  to  lead  a  purchaser  to  believe  that  the  goods  on 
which  it  was  placed  were  manufactured  by  plaintiff ;  in  other  words  to  deceive 
ordinary  purchasers  by  enabling  defendant  to  pass  his  goods  as  those  of  the 
plaintiff. 

Appeal  dismissed  with  costs. 

Morse  t.  Martin.— January  12, 1865. 

3.    Right  to  use  one*8  own  name — Ooods  designated  by  Okie's  oicn 
name  sold  to  deceive  public. 

Gage  carried  on  partnership  with  appellant,  Beatty,  a  valuable  asset  of 
the  buainess  being  a  series  of  copy  books  designed  by  Beatty,  and  sold  under 
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tbe  name  of  **  Beatty's  Headline  Copy  Books."  Beatty  retired  from  the  firm,. 
receiTing  120,000  for  his  share  in  the  bnsineet,  and  Ghige  subsequently  regis-- 
tered  as  a  trade  mark  the  word  '*  Beatty  "  in  oonnection  with  the  copy  books. 

After  the  dissolution,  Beatty,  under  an  agreement  with  the  other  appel- 
lants, the  Canada  Publishing  Co. ,  prepared  a  series  of  copy  books  which  were 
sold  under  the  name  of  **  Beatty 's  New  and  Improved  Headline  Copy  Books,'' 
and  a  suit  was  brought  by  Gk^e  to  restrain  the  appdlants  from  selling  the  said 
books* 

Htold,  affirming  the  judgment  of  the  Court  of  Appeal,  11  Ont.  App.  B.  402, 
Henry  and  Taechereau,  JJ.,  dissenting,  that  appellants  had  no  right  to  sell 
"  Beatty's  New  and  Improved  Headline  Copy  Books,"  with  the  name  "  Beatty  " 
on  the  cover  in  such  a  position,  or  with  such  prominence  of  color  or  form,  as 
might  deceive  pur^asers  into  the  belief  that  they  were  purchasing  Gage*s 
books. 

Appeal  dismissed  with  costs. 

Oanftda  PabUihing  Co.  et  al.  t.  Gage.— xi.  S06. 

4.    Infringement  of — Effect  of  registration — Exclneive  right  of 

user  —  Property  in  descriptive  words  —  Rectification  of 

registry. 

It  is  only  a  mark  or  sjrmbolin  which  property  can  be  acquired,  and  which 
will  designate  the  article  on  which  it  is  placed  as  the  manufacture  of  the 
person  claiming  an  exclusive  right  to  its  use,  that  can  properly  be  registered  as 
a  trade  mark  under  the  Trade  Mark  and  Design  Act,  1879,  42  V.  o.  22. 

A  person  accused  of  infringing  a  registered  trade  mark  may  show  that  it 
was  in  common  use  before  such  registration  and,  therefore,  could  not  properly 
be  registered,  notwithstanding  the  provision  in  s.  8  of  the  Act  that  the  person 
registering  shall  have  the  exclusive  right  to  use  the  same  to  designate  articles 
manufactured  by  him.    Tasohereau,  J.,  dissenting. 

Where  the  statute  prescribes  no  means  for  rectification  of  a  trade  mark 
improperly  registered,  the  courts  may  afford  relief  by  way  of  defence  to  an 
action  for  infringement. 

Per  Gwynne,  J.  Property  cannot  be  acquired  in  marks,  etc.,  known  to  a 
particular  trade  as  designating  quality  merely  and  not,  in  themselves,  indicat- 
ing that  the  goods  to  which  they  are  affixed  are  the  manufacture  of  a  particular 
person.  Nor  can  property  be  acquired  in  an  ordinary  English  word  expressive 
of  quality  merely  though  it  might  be  in  a  foreign  word  or  word  of  a  dead 

language. 

Partlo  T.  Todd.— xvii.  196. 

Trader — Transient — By-law  of  city  of   Quebec  imposing  license- 
fee  on. 

See  LICENSE,  6. 

2.    Meaning  of,  under  Insolvent  Act,  1S75. 

See  INSOLVENCY,  4. 
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See  INSUBANCE  MA.BINE,  4. 
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Transaction  ""—Arts.  1918,  1920,  C,  C— Demolition  of  dam— 
Report  of  expert — Motion  to  hear  further  evidence — C.  S. 
L,  C.  c.  61, 

The  plaintiff,  a  riparian  proprietor,  brought  an  action  against  one  L.  to 
compel  him  to  demolish  a  dam  which  L.  had  erected  on  the  river  Mille  Isles, 
and  to  pay  damages  for  injury  caused  by  said  dam.  In  this  action  judgment 
was  rendered  ordering  the  demolition  of  the  dam  and  payment  of  damages. 
While  the  judgment  was  in  appeal  an  agreement  for  settlement  was  arrived  at 
between  the  parties  by  which  it  was  agreed  that  the  dam  should  be  demolished 
by  a  certain  day,  failing  which  the  judgment  for  demolition  should  be  carried 
out.  The  property  was  subsequently  sold  to  the  defendant  who  bought  with 
the  full  knowledge  of  the  agreement  in  question,  and  agreed  to  be  bound  by 
said  agreement  and  also  by  the  judgment  as  if  he  had  been  a  party  thereto. 
The  defendant,  however,  did  not  completely  demolish  the  dam,  but  used  a 
portion  at  one  end  and  the  foundation  of  it  throughout  for  a  new  dam.  The 
plaintiff  then  brought  the  present  action  against  the  defendant  for  the  demo- 
lition of  this  second  dam  and  for  damages.  In  this  action  the  Superior  Court, 
after  bearing  a  number  of  witnesses,  appointed  as  expert  an  engineer  who 
reported  that  the  dam  caused  no  injury  to  plaintiff's  property.  This  report 
the  court  gave  effect  to,  refusing  a  motion  made  by  plaintiff  asking  leave  to 
examine  the  expert  and  other  witnesses  for  the  purpose  of  showing  the  incor- 
rectness of  the  report,  and  dismissed  the  action  with  costs  on  the  ground  that 
the  defendant  had  only  exercised  the  rights  given  him  by  c.  51  of  thie  C.  S.  L.  C, 
and  the  plaintiff  had  suffered  no  damage. 

Held,  per  Fonmier,  Gwynne  and  Patterson,  JJ.,  that  c.  51  of  C.  S.  L.  G. 
had  no  application,  the  rights  of  the  parties  being  regulated  by  the  agreement 
for  settlement  arising  out  of  the  first  action,  which  was  a  "  transaction  "  within 
the  meaning  of  Arts.  1918  &  1920  of  the  Civil  Code. 

Per  Fonmier  and  Owynne,  JJ. — On  the  whole  evidence  the  plaintiff  was 
entitled  to  judgment  and  the  appeal  should  be  allowed. 

Per  Ritchie,  C.J.,  and  Taschereau.  J. — The  appeal  should  be  dismissed, 
but  in  any  event  all  the  plaintiff  could  ask  was  to  have  the  case  remitted  to 
the  court  of  first  instance  to  take  further  evidence,  which  was  the  principal 
ground  of  his  appeal  to  the  Court  of  Queen's  Bench  as  stated  in  his /oetum. 

Patterson,  J.,  while  of  opinion  the  law  and  evidence  would  have  warranted 
a  judgment  for  the  plaintiff,  concurred  in  the  view  that  under  the  cirumstances 
all  the  plaintiff  could  ask  was  to  have  the  case  remitted. 

Hardy  t.  FUiatranlt.— xvii.  292. 
2.    Promissory  notes — Consideration. 

C.  having  purchased  Y.'s  interest  in  certain  lands  which  were  in  the  city 
of  Montreal,  and  upon  which  there  was  a  mortgage  of  $80,000,  gave  his 
promissory  notes  to  Y.  for  the  balance  of  the  purchase  price.  Subsequentiy 
C.  failed  and  Y.  being  liable  for  the  mortgage,  C.  agreed  to  take  the  necessary 
steps  to  obtain  Y.'s  discharge  from  the  mortgagees  on  a  payment  of  one 
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thousand  dollars,  and  Y.  signed  a  document  »ou8  teign  priv^,  dated  18th  Feb- 
ruary, 1879,  agreeing  that  all  parties  should  be  in  the  same  position  as  if  the 
deed  of  sale  had  never  been  passed.  The  mortgagees  subsequently  gave  a 
discharge  to  Y.  in  conformity  with  the  above  agreement.  In  an  action  taken 
by  Y.  against  C.  on  his  promissory  notes : 

Held,  affirming  the  judgments  of  the  Superior  Court  for  Lower  Canada 
and  the  Court  of  Queen's  Bench  for  Lower  Canada  (appeal  side),  that  there 
was  no  consideration  given  for  the  notes  and  that  C.  was  discharged  from  all 
liability  under  the  document  of  the  18th  February,  1879.    See  83  L.  C.  Jur.  106. 

Present:   Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Foucnier,  Gwynne  and 

Patterson,  JJ. 

Yon  T.  CasBidy.— xviii.  713. 

Treating — On  polling  day — Corrupt  practice. 

See  ELECTION.  20. 

Trees — Right  of  telegraph  company  to  cut. 

See  TRESPASS,  7. 

Trespass — Right  of  action  for  to  wharf. 

See  NUISANCE,  1. 

2.    Action  against  speaker  and  membei's  of  Legislative  Assembly. 

See  LEGISLATURE,  9. 

5.    Title  by  possession. 

See  LIMITATIONS,  2. 

4.    By  individual  corporators. 

See  CORPORATIONS.  7. 

-5.    Registration  —  Notice  —  Rev.  Stats.  N.  S.,  itk  serU^s,  c.   79, 
ss.  9  &  19. 

R.,  the  appeUant,  hroaght  an  action  against  H.,  the  respondent,  for 
having  erected  a  brick  wall  over  and  upon  the  npper  part  of  the  Boath  wall 
or  cornice  of  appellant's  store,  pierced  holes,  etc.  H.  pleaded  inter  alia, 
special  leave  and  license,  and  that  he  had  done  so  for  a  valuable  considera- 
tion paid  by  him,  and  an  equitable  re- joinder  alleging  that  plaintiff  and  those 
through  whom  he  claimed  had  notice  of  the  defendant's  title  to  this  ease- 
ment at  the  time  they  obtained  their  conveyances.  In  1859,  one  C,  who 
then  owned  R.'s  property,  granted  by  deed  to  H.,  the  privilege  of  piercing 
the  south  wall,  carrying  his  stovepipe  into  the  flues  and  erecting  a  wall  above 
the  south  wall  of  the  building  to  form  at  that  height  the  north  wall  of 
respondent's  building,  which  was  higher  than  R.'s.  R.  purchased  in  1872  the 
property  from  the  Bank  of  Nova  Scotia,  who  got  it  from  one  F.,  to  whom  C. 
had  conveyed  it — all  these  conveyances  being  for  valuable  consideration. 
The  deed  from  C.  to  H.  was  not  recorded  until  1871,  and  R.'8  solicitor,  in 
searching  the  title,  did  not  search  under  C.'s  name  after  the  registry  of  the 
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deed  by  which  the  title  paseed  ont  of  C.  in  19^,  and  did  not,  therefore,. 
oheerve  the  deed  creating  the  eaeement  in  favour  of  the  plaintiff.    There  was 
•videnoe,  when  attention  wm  called  to  it,  that  respondent  had  no  a^Mrate 
wall,  and  the  northern  wall  ahore  appeilant'e  building  oonld  be  eeen. 

Held,  that  the  oontinnanoe  of  illegal  bnrdens  on  B.'8  property  since  the 
fee  had  been  aoqoired  by  him,  were  in  law,  fresh  and  distinct  tnspasses  against 
hixn,  unless  he  was  boond  by  the  license  or  grant  of  G, 

2.  That  the  deed  creating  the  easement  was  an  instrnment  requiring  regis- 
tration  under  the  provisions  of  the  Nova  Scotia  Begistratlon  Act,  4th  series, 
B.  8.  (N.  S.)  c.  70,  ss.  9  A  19,  and  was  defeated  by  the  prior  registration  of  the 
subsequent  purchaser's  conveyance  for  valuable  consideration,  and  therefore 
from  the  date  of  the  registration  of  the  conveyance  from  N.  to  F.  that  the 
deed  of  grant  to  H.  became  void  at  law  against  F.  and  all  those  claiming  title 
through  him. 

8.  That  to  defeat  a  registered  deed  there  must  be  actual  notice  or  fraud, 
and  there  was  no  actual  notice  given  to  B.  in  this  case  such  as  to  disentitle 
him  to  insist  in  equity  on  his  legal  priority  acquired  under  the  statute. 

Per  Gwynne,  J.,  dissenting. — ^That  upon  the  pleadings  as  they  stood  on  the 
record,  the  question  of  the  Begistry  Act  did  not  arise,  and  that  as  the  incum- 
brance complained  of  had  been  legally  created  in  1869,  its  mere  continuance 
did  not  constitute  a  trespass,  and  that  the  action  as  framed  should  not  be 

sustained. 

Ross  T.  Hunter. —vii.  289. 

6.  Obstruction  in  harbor  of  Halifax. 

Sec  NAVIGATION,  1. 

7.  Telegraph  company — Erection  of  line — Right  to  cut  trees — 

Company  hound  to  show  necessity — 34  V,  c.  62,  incorpor- 
ating Dominion  Telegraph  Co. 

The  Act,  84  V.  c.  52,  incorporating  the  Dominion  Telegraph  Company, 
declares  in  the  4th  section  that  the  company  may  enter  upon  lands  or  places, 
and  survey,  set  off  and  take  such  parts  thereof  as  may  be  necessary  for  such 
line,  etc.,  and  in  case  of  disagreement  between  the  company  and  owners  of 
lands  so  taken,  oi  in  respect  of  any  damage  done  to  the  same,  it  may  be  settled 
by  arbitration  in  the  mode  therein  described.  By  section  20  the  company  are 
authorized  and  empowered  to  enter  upon  the  lands  of  any  person  or  persons, 
and  survey  and  take  levels,  and  to  set  out  and  ascertain  such  parts  thereof  as 
they  shall  think  necessary  and  proper  for  making  the  said  intended  telegraph, 
and  all  such  other  works,  matters  and  conveniences  as  they  shall  think  proper 
and  necessary  for  the  making,  effecting,  preserving,  etc.,  the  said  telegraph, 
and  to  build  and  set  upon  such  lands,  such  station  houses  and  observatories, 
watch  houses  and  other  works,  etc.,  as  and  where  the  said  company  shall  think 
requisite  and  convenient,  etc.  Provided  always,  that  the  said  company  shall 
not  oat  down  or  mutilate  any  tree  planted  or  left  standing  for  shade  or  orna- 
ment, or  any  fruit  tree,  unless  it  be  necessary  so  to  do,  for  the  erection,  use  or 
safety  of  any  of  its  lines. 
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In  ail  aotion  against  the  company  to  recover  damages  for  catting  down 
ornamental  trees,  the  defendants  pleaded  that  the  trees  were  standing  by  the 
side  of  a  public  highway,  and  the  defendants  were  erecting  their  lines  of  tele- 
graph along  the  highway;  and  because  the  trees  were  in  the  way  and 
obstructed  the  passage  of  the  line  of  telegraph,  and  because  they- deemed  it 
necessary  and  advisable  to  do  so,  they  committed  the  acts  complained  of  by 
virtue  of  the  statute  and  not  otherwise. 

The  Supreme  Court  of  New  Brunswick,  Held,  1st.  That  the  arbitration 
clause  in  the  4th  section  did  not  apply  to  a  case  like  this,  where  the  complaint 
was  that  the  defendants  had  wrongfully.destrbyed  plaintiff's  trees;  2nd.  That 
the  proviso  in  the  20th  section  imposed  on  the  defendants,  if  the  ornamental 
trees  should  obstruct  their  line  on  the  side  of  the  highway  ^ere  they  located 
it,  the  burthen  of  showing  that  it  was  necessary  for  them  to  take  it  on  that 
side,  and  that  the  defendant's  pleas  were  bad  for  want  of  an  averment  that  it 
was  necessary  to  cut  the  trees,  not  merely  that  they  deemed  it  necessary. 
(See  8  Pugs.  &  Bur.  558.) 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  the  judgment  of 
the  court  below  should  be  affirmed. 

Appeal  dismissed  with  costs. 

The  Dominion  Telegraph  Co.  t.  Gilchrist.— 15th  February,  1881. 

8.  Action  of  against  sheriff. 

See  CONTRACT,  14. 

9.  Trespass  q,  c,  f.,  action  for-^LimitationSy  Statvie  of — Jiidgment 

entered  for  defendant,  evidence  of — Plaintiffs  title  to  locus 
insufficient,  and  evidence  of  continuous  possession  by 
defendant  sufficient. 

This  was  an  action  by  L,  P.  F.  for  trespass  for  Inreaking  and  entering  the 
plainti£f's  close,  described  «s  certain  land  and  land  covered  with  water  in 
Dartmouth,  being  and  forming  the  bed,  bank  and  waters  of  the  stream  leading 
from  Dartmouth  first  Lake  and  falling  into  the  waters  of  Halifax  harbour, 
and  breaking  down  and  prostrating  the  fences  and  walls  of  plaintiff  there 
standing  upon  the  said  close.  The  case  was  tried  in  1878  before  a  jury,  who 
were  unable  to  agree  and  were  discharged  by  the  judge  without  rendering  a 
verdict.  No  further  proceedings  were  taken  in  the  cause  until  November, 
1878,  when  the  plaintiff,  as  assignee  in  insolvency  of  said  L.  P.  F.,  having 
intervened,  is  was  ordered,  by  consent  of  parties,  that  a  verdict  should  be 
entered  for  the  plaintiff  upon  the  minutes  of  the  evidence  taken  on  the  said 
trial  by  the  judge,  and  that  the  cause  with  said  evidence  should  be  remitted  to 
the  full  court  in  banco  at  the  next  term  thereof,  who  should  have  power  to  draw 
inferences  of  fact  as  a  jury  might  and  to  enter  judgment  therein  for  either 
party,  and,  in  case  of  said  verdict  for  the  plaintiff  being  sustained,  the  court 
should  have  power  to  fix  the  damages.  The  plaintiff  claimed  to  be  the  legal 
owner  of  the  Ukvu  in  quo,  under  a  deed  from  the  Inland  and  River  Navigation 
-Company,  executed  by  the  President  and  Secretary  of  that  company  to  said 
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L.  P.  F.  on  the  first  of  April,  1870.  The  defendant  claimed  the  same  land 
nnder  a  deed  from  the  exeontors  of  Jamee  Stanford,  ae  land  to  which  Stanford 
acquired  a  legal  title  by  an  ezoloBive  and  nnintermpted  poeaeenon,  commenc- 
ing as  far  back  as  1882,  and  continoing  up  to  the  time  of  his  death  in  1870. 

The  Supreme  Coort  of  Nova  Scotia  entered  judgment  for  the  defendant 
with  costs. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  affirming  the  judgment 
of  the  court  below,  that  the  plaintiff  failed  to  shew  beyond  a  reasonable  doubt 
that  the  locuM  in  quo  was  within  the  boundary  of  the  canal  property  and 
included  in  the  deed  to  L.  P.  F.,  but,  on  the  contrary,  the  court  below  were 
justified  in  coming  to  an  opposite  conclusion  ;  and  further,  that  the  court  below 
were  quite  justified  in  coming  to  the  conclusion  that  if  the  property  was  so 
included  and  the  company  ever  had  a  title  to  the  loeut^  there  was  evidence  of 
such  an  exclusive  and  continuous  possession  that  any  such  right  or  title  was 
barred  by  the  Statute  of  Limitations. 

Appeal  dismissed  with  costs. 

Crei^tOB  t.  Kahii.--13th  May,  1882. 

10.  Trespass  q.  c.  /. — Marsh  lands — Possession — Accretion — Justi- 
Jication  as  commissioner  of  sewers  under  R.  S,  N,  S.  c.  40 — 
"  New  work" — Sanation  of  proprietors. 

This  is  an  action  of  trespass  brought  in  the  Supreme  Court  of  Nova 
Scotia,  on  the  28rd  day  of  June,  1881. 

The  land  upon  which  the  trespass  in  question  in  this  cause  is  alleged  to 
have  been  committed*  is  a  salt  marsh  lying  outside  of  a  dyked  marsh,  in  the 
township  of  Falmouth,  and  between  the  dykes  and  the  river  Avon.  It  has 
been  formed  within  the  last  forty  years,  or  thereabouts,  by  an  accumulation 
of  mud  gathered  there  from  time  to  time,  in  front  of  the  plaintiff's  land,  and 
extend  southwardly  and  westwardly.  It  has  been  staked  off  for  many  years 
on  the  north-east,  designating  the  division  line  between  that  part  of  it  claimed 
and  used  for  cutting  grass  by  the  plaintiff,  on  one  side,  and  his  neighbor 
Church  on  the  other.  It  is  bounded  on  the  N.  W.  by  the  running  dyke ;  on 
the  N.  E.  by  the  stakes  mentioned ;  and  on  all  the  other  portions  of  it  by  the 
Avon  river,  and  a  certain  creek  called  the  Windmill  Greek.  After  the  mud 
had  sufficiently  accumulated  grass  began  to  grow,  which  was  cut  by  the 
plaintiff's  brother,  Oeorge,  now  deceased,  for  years.  George  died  five  years 
before  the  trial,  which  took  place  in  May,  1882,  having  first  made  his  will,  by 
which  he  devised  to  the  plaintiff  all  his  landed  property  that  he  died  possessed 
of.  The  stakes  were  there  since  about  1865  or  1856,  one  of  them  being  a  solid, 
permanent  one,  and  the  others,  if  carried  away,  being  replaced,  from  time  to 
time,  by  new  ones,  taking  the  solid  stake  as  a  guide.  The  plaintiff  and  his 
brother,  on  one  side  of  these  stakes,  and  Church  on  the  other,  cut  the  grass  year 
after  year,  or  allowed  others  to  do  so,  although  the  land  does  not  appear  to 
have  yielded  grass  worth  cutting  till  about  18  years  before,  one  witness  said  17. 
Since  that  time  the  plaintiff,  either  for  his  brother  or  for  himself,  cut  and  took 
away  the  grass  growing  there,  or  permitted  others  to  do  so.  The  defendant, 
who  was  commissioner  of  sewers,  and  acting  as  such,  undertook  to  cut  the 
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ditch  in  question  through  the  property  for  the  purpose  of  carrying  away  the 
water  from  the  dyke,  alleging  that  the  means  formerly  used  were  inadequate 
for  that  purpose.  At  the  trial  defendant  disclaimed  any  right  personally,  but 
sought  to  justify  the  cutting  of  the  ditch  as  commissioner  of  sewers,  claiming 
that  the  work  came  within  the  first  part  of  the  4th  s.  of  c.  40,  Revised 
Statutes,  (N.S.)  which  authorizes  a  commissioner  to  build  or  repair  dykes,  etc., 
and  that  it  was  not  new  work  within  the  meaning  of  the  last  part  of  that 
section,  which  says  that,  "  In  case  of  the  commencement  of  new  work,  two- 
thirds  in  interest,  of  the  proprietors  of  the  land  shall  first  agree  thereto.'*  It 
was  admitted  that  there  was  no  such  agreement :  and,  in  answer  to  a  question 
submitted  to  the  jury  by  the  learned  judge,  they  answered  that  the  work  was 
new  work. 

The  action  was  tried  before  Smith,  J.,  and  a  verdict  given  for  the  plaintiff. 
A  rule  niii  for  a  new  trial  was  taken  out  and  was  argued  before  the  Supreme 
Court  en  banc,  Macdonald,  C.J.,  McDonald,  Smith,  Weatherbe  and  Kigby,  JJ., 
composing  the  court.  The  said  rule  was  discharged,  Weatherbe,  J.,  and 
Smith,  J.,  dissenting. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  there  was  evidence 
establishing  a  continuous  exclusive  possession  by  the  plaintiff,  for  many  years, 
quite  suf&oient  to  enable  him  to  maintain  an  action  of  trespass  against  a 
wrongdoer  who  interfered  with  that  possession. 

The  question  of  **new  work"  was  purely  a  question  of  fact  for  the  jury, 
and  they  having  found  in  the  afi&rmative,  their  finding  should  not  be  reversed. 
The  intention  of  the  legislature  in  this  Act  would  appear  to  be  to  empower  the 
commissioners  of  sewers  to  act  in  making  ordinary  repairs,  or  in  any  sudden 
emergency,  without  consultation  with  or  the  consent  of  the  proprietors,  but 
that  these  proprietors  should  not  be  taxed  for  the  construction  of  any  new 
work  not  immediately  essential  to  the  preservation  or  interests  of  common 
property,  without  their  consent  to  such  work  being  first  obtained. 

As  the  defendant  entered  upon  the  plaintiff's  property  to  perform  this 
work,  without  the  sanction  of  the  proprietors  first  obtained,  he  could  not 
justify  the  trespass  under  his  commission. 

Appeal  dismissed  with  oosts.    Henry,  J.,  dissenting. 

Davison  t.  Bumham.— 17th  February,  1885. 

11.  Interim  injunction  in — Order  quashing,  not  appealable. 

See  JUBISDICTION,  38. 

12.  Measv/rements  and  distances — Verdict  set  aside  by  cowrt  below 

on  review  of  the  evidence — New  trial — Order  for,  not  inter- 
fered with. 

Action  of  trespass  and  trover.  The  declaration  alleged  a  trespass  on 
certain  lands  claimed  by  the  plaintiff,  and  had  also  a  count  in  trover  and  a 
oonnt  for  the  trespass  to  personal  property.  The  pleas  traversed  the  allega- 
tions of  trespass  and  conversion,  and  the  allegations  as  to  property  in  the 
plaintiff,  and  justified  by  title  in  some  of  the  defendants. 
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The  plaoe  of  beginning,  in  the  pUintiflrs  grant  was  identified  and  the 
deecription  then  read  **  running  eonth  52  ohaini  to  a  large  pine  tree  marked 
*J.  G./  and  then  west,"  etc.  To  reaoh  the  loctu  the  line  should  be  extended 
about  50  ohains  more.  To  that  inereased  distance  the  sorveyor^s  line  on  the 
ground  extended,  but  there  was  no  pine  tree  so  marked  either  at  the  distance 
expressed  in  the  description,  or  at  the  end  of  the  sunreyor's  line.  At  the  latter 
point,  however,  a  spruce  tree  was  marked  **H.  G.**  and  "J.  G.**  The  plan 
attached  to  the  grant  represented  the  lot  as  a  different  shape  from  that 
claimed,  and  the  area  expressed  in  the  grant  was  inconsistent  with  plaintiff's 
contention. 

The  cause  was  tried  before  Bigby,  J. ,  and  a  jury,  and  a  rerdict  found  for 
plaintiff.  This  verdict  was  set  aside  by  the  court  en  bane,  McDonald,  CJ.,  and 
Weatherbe  and  Thompson,  JJ.,  holding  that  the  plaintiff  had  given  no  evidence 
of  title  to  the  locus,  and  Bigby,  J.,  holding  that  the  preponderance  of  evidence 
was  against  plaintiff's  contention.    (5  Buss.  A  Geld.  481). 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  that  there  was  evidence 
for  the  jury  that  the  line  claimed  by  the  plaintiff  was  the  western  line  of  bis 
grant.  The  case,  however,  was  not  so  clear  as  to  justify  the  court  in  revers- 
ing the  decision  of  the  court  below,  come  to  on  a  review  of  the  evidence ;  but 
was  a  proper  case  for  further  consideration  on  a  new  trial.  (Henry,  J., 
dissenting). 

Appeal  dismissed  with  costs. 

Gates  T.  DaTidiOB.— 12th  May,  1885. 

13.  Water  lots  in  Toronto  harbour — ^Interference  with  use  of,  by 

owner — Navigation — Easement — Crown  grant 

See  NAVIGATION,  4. 

14.  Title — Declaration  of  ^^Description — Boundaries — Patent  im- 

providenUy  grants. 

The  action  was  brought  for  certain  alleged  trespasses  charged  to  have  been 
committed  by  the  defendant  during  the  winters  of  1878-9,  1879-80,  and  1880-1, 
upon  land  alleged  by  the  plaintiff  to  be  part  of  lots  84  A  85  in  concession  G, 
in  the  Township  of  Etobicoke,  in  the  County  of  York  and. Province  of  Ontario, 
and  to  be  his  property.  The  plaintiff  claimed  damages  for  the  cutting  and 
removal  of  timber,  and  an  injunction  to  restrain  any  future  trespass. 

The  entry  and  cutting  of  some  timber  were,  at  the  trial,  admitted  on  the 
part  of  the  defendant,  but  it  was  contended  as  alleged  in  his  statement  of 
defence,  that  the  land  in  question  was  not  part  of  lots  84  ft  85  in  concession 
C,  but  part  of  lots  84  ft  85  in  concession  B,  and  was  his  propwrty. 

Both  parties  derived  their  title  under  one  Henry  John  Boulton,  who 
executed  a  mortgage  bearing  date  April  80th,  1856,  to  one  Samuel  Foster, 
comprising  among  other  lands  **  lots  numbers  thirty -four  and  thirty-five  in 
concession  B,  in  the  township  of  Etobicoke.'* 

A  suit  in  chancery  was  brought  for  a  foreclosure  of  that  mortgage,  and 
in  that  suit  a  final  order  was  made  March  1st,  1874,  for  the  sale  of  the  mort- 
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gaged  lands,  and  under  it  lots  84  and  85  in  oonoetBion  B,  !ki  the  township  of 
Etobiooke,  were  sold  to  one  James  Metcalfe. 

The  said  lots  were  oonveyed  to  the  said  James  Metcalfe  in  pnrsnanoe  of 
sQch  sale  by  the  administrator  and  the  sole  dimsee  Of  the  mortgagee  Foster, 
by  deed  dated  April  10th,  1875. 

By  deed  dated  May  8th,  1875,  James  Metcalfe  conveyed  to  John  Black- 
well  lots  84  and  35,  in  broken  front,  concession  B. 

By  deed  dated  Jnly  14th,  1875,  the  said  John  Blaokweil  conveyed  to  the 
defendant  lots  84  and  85,  in  broken  front,  concession  B. 

By  deed  dated  October  27th,  1857,  after  the  mortgage  from  Boolton  to 
Foster,  Henry  John  Boalton,  the  mortgagor,  conveyed  to  the  plaintiff  a  parcel 
of  land  containing  seven  acres,  more  or  less,  composed  of  parts  of  lots  nnm- 
bers  84  and  85  in  concession  B,  in  the  said  township  of  Etobiooke,  known  as 
the  Ox-bow,  etc.,  describing  it  particularly  by  metes  and  bounds.  This  parcel, 
as  described  in  this  deed  by  metes  and  bounds,  is  the  land  in  question  in  this 
action. 

It  was  not  disputed  by  the  defendant  that  by  this  deed  the  plaintiff 
acquired  the  equity  of  redemption  in  the  land  in  question  subject  to  the  mort- 
gage from  Boulton  to  Foster,  but  he  contended  that  by  the  mortgage  sale  under 
the  decree  of  the  oourt,  the  title  passed  to  the  purchaser  free  from  the  equity 
as  being  a  part  of  lots  34  and  85,  in  concession  B.,  the  whole  of  which  lots  were 
included  in  the  mortgage  and  sold  to  Metcalfe. 

The  plaintiff,  on  the  other  hand,  contended  that  the  land  in  question, 
although  erroneously  described  in  the  deed  of  it  from  Boulton  to  him,  as 
forming  part  of  lots  84  and  85,  in  concession  B,  really  formed  part  of  lots  84 
and  85.  in  concession  C,  and  was,  therefore,  not  included  in  the  mortgage  from 
Boulton  to  Foster. 

In  the  alternative  the  plaintiff  contehdidd  that  if  ih.%  Uiiid  in  qttestion  did 
not  form  part  of  concession  C,  it  formed  psH  ot  brbkton  froUt  p&rcels  of  land 
lying  in  front  of,  and  separate  from  lots  34  and  tS  in  conM^on  B,  and  there- 
fore, was  not  included  in  the  mortgage  from  Boulton  tb  Foster,  which  contains 
no  mention  of  any  broken  front. 

On  the  2nd  day  of  April,  1883,  after  the  coxutniBnoement  of  the  action,  the 
Crown  granted  to  the  plaintiff  a  piece  of  land  said  to  contain  S^  acres,  and 
being  the  north  bend  of  the  Ox-bow  or  land  in  question,  describing  it  by  metes 
and  bounds  as  being  lot  number  thirty -five  in  concession  C,  of  the  township  of 
Etobicoke. 

Htidf  reversing  the  judgment  of  the  oourt  below,  that  the  evidence  estab- 
lished that  there  werd  no  such  lots  as  34  and  85  in  concessibn  G ;  that  the 
various  descriptions  in  the  paints  and  other  tftle  deeds  also  showed  that  the 
lands  in  dispute  formed  parts  of  lot  84  and  35,  in  concession  B,  and  therefore 
the  description  in  the  mortgage  from  Boulton  to  Foster  was  sufficient  to 
include  such  lands,  and  the  defendant  was  entitled  to  a  declaration  that  be  was 
seized  in  fee  of  such  lands ;  and  that  the  patent  issued  on  the  20th  April,  1888, 
^as  void,  as  having  been  improvidently  grafted. 

Appeal  allowed  with  costs. 

.  Jplmioll  V,  GrbsMlU^Apra  9, 1886. 

CAS.   DIG. — 54 
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15.  On  wild  lands — ^Isolated  acts  of — Title — Statute  of  Limitations. 

See  LIMITATIONS.  9. 

16.  Action  of,  for  disturbing  enjoyment  of  right  of  way — No  exclu- 

sive user. 

See  EASEMENT,  6. 

17.  Title  to  land — Boundary — Easement — Agreement  at  trial  to  try 

question  of  boundary  only. 

See  BOUNDABT,  4. 

18.  Title  to  land — Public  highway — Dedication — Expropriation — 

Presumption — User. 

See  HIGHWAY,  2. 

19.  Agreement  to  operate  lines  of  telegraph — Trouble  de  droit — 

Claim  for  reduction  of  rent. 

See  LEASE,  12. 

20.  Tre^Hiaa   to  land — TiUe — New  tried — Misdirectio^i — Miscon- 

duct of  party  at  view  ofjyrernisea — Nominal  daviages. 

An  action  for  trespass  to  plaintiff's  land  by  placing  ships'  knees  thereon 
whereby  plaintiff  was  deprired  of  a  use  of  a  portion  of  said  land  and  prevented 
from  selling  or  leasing  it.  The  defendants  denied  plaintiff's  title.  At  the  trial 
plaintiff  gave  no  evidence  of  actual  damage  bat  claimed  that  an  action  was 
necessary  to  protect  his  title.  Evidence  was  given  to  show  that  the  alleged 
trespass  was  committed  beyond  the  street  line,  and  plaintiff  claimed  that  the 
street  bad  never  been  dedicated  to  the  public  and  his  ownership  extended  to  the 
centre.  Before  the  verdict  was  given  the  jury  viewed  the  premises,  one  of  the 
terms  on  which  the  view  was  granted  being  that  *'  nothing  said  or  done  by  any 
of  the  parties  or  their  counsel  should  prejudice  the  verdict."  The  judge 
charged  the  jury  strongly  against  the  plaintiff  and  a  verdict  was  given  in 
favour  of  defendants.  Plaintiff  moved  for  a  new  trial  on  the  grounds  of  mis- ' 
direction  and  of  improper  conduct  of  one  of  the  defendants  at  the  view.  The 
court  below  refused  a  new  trial. 

Held,  affirming  the  judgment  of  the  Supreme  Court  of  New  Brunswick, 
that  plaintiff  was  precluded  by  the  terms  on  which  the  view  was  granted  from 
setting  up  misconduct  thereat  in  support  of  the  application ;  that  there  was  no 
misdirection,  and  that  as  all  plaintiff  could  obtain  at  a  new  trial  would  be 
nominal  damages  it  was  properly  refused  by  the  court  below. 

Slmondi  t.  Cheiley.— zx.  174. 

Trover— -Ac^ton  of,  against    sheriff^Transfer  of  property  by 
execution  dAtor — Misdirection  by  jury. 

In  an  action  of  trover  or  conversion  against  appellant,  high  sheriff  of  the 
County  of  Cumberland,  N.8.,  to  recover  damages  for  an  alleged  conversion  by 
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the  appellant  of  oertain  personal  property  found  in  the  possession  of  the 
execution  debtor,  bnt  claimed  by  the  respondent,  the  pleas  were  a  denial  of  the 
oonversion,  no  property  in  plaintiff,  no  possession  or  right  of  possession  in 
plaintiff,  and  justification  under  a  writ  of  execution  against  the  execution 
debtor.  The  learned  judge  at  the  trial  told  the  jury  that  he  "  thought  it  was 
incumbent  on  the  defendant  to  have  gone  further  than  merely  producing  and 
proving  his  execution,  and  that  if  a  transfer  had  taken  place  to  the  plaintiff, 
and  the  articles  taken  and  sold,  defendant  should  have  shown  the  judgment  on 
which  the  execution  issued  to  enable  him  to  justify  the  taking  and  enable  him 
to  sustain  his  defence." 

Held,  that  the  sheriff  was  entitled  under  his  pleas  to  have  it  left  to  the 
jury  to  say  whether  the  plaintiff  had  shown  title  or  right  of  possession  to  the 
goods  in  question,  and  therefore  there  was  misdirection. 

MeLean  y,  Hannoii.— iii.  706. 
See  BILL  OF  LADING. 

CHATTEL  MOBTGAGE. 

Trusts  and  Trustees — Agent  for  sale  of  lands — Obtaining  con- 
veyance from  pretended  purchaser. 

See  SALE  OF  LANDS,  5. 

2.  Of  Quebec  Turnpike  Boads. 

See  PETITION  OF  BIGHT,  6. 
BOAD. 

3.  Contract  by  trustee  for  Crown. 

See  PETITION  OP  BIGHT,  7. 

4k    Land  sold  for  joint  benefit. 

See  SALE  OF  LANDS,  7. 

5.  Defendant  sued  as  trustee  of    church  property — ^Denial  of 

quality  by. 

See  PETITOBY  ACTION. 

6.  Assignment  in  trust — Legal  title  of  Trustee  as  against  equit- 

able title  of  mortgage  of  chattels — Priority. 

See  CHATTEL  MOBTGAGE,  8. 

7.  Charitable  trust — Grant  of  land  for  school. 

See  CHABITABLE  TBUST. 

8.  Commutation  fund — By-law  of  synod — ^Altering  disposition  of. 

See  COMMUTATION  FUND. 
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9.  Shares  held  in  trust — Bank — Transfer  to,  as  security,  effect  of 

'm^Mandatory  a/nd  pledgee,  obligations  of ^^ Action  to  account 
--^Arts.  1766,  2268,  C.  C.  (P.Q.) 

B.  brought  an  Mtion  agaimt  the  Bank  of  Montreal  to  recover  the  yalne  of 
shares  in  the  Montreal  Rolling  Mills  Company,  transferred  to  the  bank,  under 
the  following  cireomstances.  B/s  money  was  originally  sent  oat  from  Eng- 
land to  J.  R.,  at  Montreal,  to  be  invested  in  Canada  for  her.  J.  R.  snbeoribed 
for  a  certain  amonnt  of  stock  in  the  Montreal  Rolling  Mills  Company  as 
follows : — **  J.  Rose  in  trust,*'  without  naming  for  whom,  and  paid  for  it  with 
8.*8  money.  He  sent  over  the  certificates  of  stock  to  8.,  and  subsequently  paid 
her  the  dividends  he  received  on  the  stock.  Becoming  Indebted  io  the  Bank 
of  Montreal,  R.  transferred  to  the  manager  of  the  bank  as  security  for  his 
indebtednees,  some  850  shares  of  the  Montreal  Rolling  Mills  Company,  and 
the  transfer  showed  on  its  face  that  he  held  these  shares  "  in  trust."  The 
Bank  of  Montreal  then  received  the  dividends,  credited  them  to  J.  R.,  who 
paid  them  to  8.  J.  R.  subsequently  became  insolvent,  and  8.,  not  receiving 
her  dividends,  sued  the  bank  for  an  account. 

Held,  reversing  the  judgment  of  the  court  below.  Strong,  J.,  dissenting, 
that  there  was  suffieient  notice  to  the  bank  that  J.  tl.  was  acting  as  agent  or 
mandatory  of  8.,  and  the  bank  not  having  shewn  that  J.  R.  had  authority  to 
eell  or  pledge  the  said  stock,  S.  was  entitled  to  get  an  aoeonnt  from  the  bank. 
Arts.  1755  and  2268,  C.  C. 

[On  appeal  to  the  Privy  Council  the  judgment  of  the  Supreme  Court  was 
affirmed,  12  App.  Cases  617] . 

Sweeny  t.  Bank  ^f  Kcntitsl.— 82nd  June,  1S85.— mi.  661. 

See  TRUSTS  AI^D  TRUSTEES,  14, 18, 28. 

10.  Purchase  by  mortgagee  at  sale — Ri^ht  of  mortgagor  to  redeem 

— Trustee  for  sale — limitations — R  S.  O.  c.  108,  s.  19. 

See  MORTGAGE,  16. 

11.  Society  of  Friends,  or  Quakers — Lands  held  in  trust  for — 

Authority  of  governing  body. 

See  QUAKERS. 

12.  Purchase  of  land— Joint  purchase— Deed  to  one  only— ^Result- 

ing  trust. 

See  SALE  OF  LAKDS,  24. 

13.  Sale  of  land — No  title  in  vendor — Valuable  consideration — 

After  cu^quired  interest — Rights  ofpurdiaser. 

If  a  vendov,  having  no  title  to  an  eeteie  undertakes  to  sell  and  eonvey  it 
for  valuable  consideration  his  deed,  thou|{h  having  no  pie«ent  operation  either 
at  law  or  in  equity,  will  bind  any  interest  which  the  vendor  may  afterwards 
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aqqnire  even  by  purchase  for  valne  in  the  same  psoperty,  and  in  respect  of 
such  after-acquired  interest  he  will  be  considered  by  a  court  of  equity  to  be  a 
a  trustee  for  the  original  purchaser,  and  he,  and  his  heirs-at-law,  will  be  com- 
pelled to  convey  to  such  purchaser  accordingly.  In  othev  words  the  interest 
BO  subsequently  acquired  will.be  considered  as  **  feeding"  the  claim  of  the 
purchaser  arising  under  the  original  contract  of  sale,  and  the  vendor  will  not 
be  entitled  to  retain  it  for  his  own  use.    Per  Strong,  J. 

MoQaeen  t.  The  Qaeen.— xvi.  1. 
See  DEED,  10. 

14.  Jvdgment — Bank  aha/res  held  **in  trust" — Svihstitviion — Otitw 

prcbandi — Beajvdicata — Art.  1^41,  C.  G. 

The  fact  of  bank  shares  being  purchased  in  trust  at  a  time  when  the 
trustee  was  solvent  imports  an  interest  in  somebody  else,  and  the  onus  is  upon 
a  party  who  has  seized  such  shares  to  prove  that  they  are  in  fact  the  property 
of  the  trustee,  and  as  such  available  to  satisfy  the  demand  of  his  GredHon- 
Sweeny  v.  Bank  of  Mantreal,  12  App.  Gas.  617,  followed. 

A  final  judgment  setting  aside  an  intervention  to  a  seizure  of  the  divi- 
dends of  bank  shares  founded  upon  an  allegation  that  such  dividends  formed 
part  of  a  substitution  is  not  res  judicata  as  to  the  earpui  of  said  shares  nor  as 
to  the  dividends  of  other  shares  claimed  under  a  different  title.  Art.  1841,.  i 
G.  G. — Strong,  J.,  was  of  opinion,  in  the  case  of  Hotmee  v.  Carter,  that  upon 
the  facts  shewn  the  judgment  of  the  Gourt  of  Queen's  Bench  should  be 

affirmed. 

Mnir  T.  Garter,      \        .    .„^ 
Holmes  y.  Carter. )     ^^'  *^^- 

15.  Estoppel — Art.  19,  G.  G.  P. — Right  of  suit  by  trustees  (P.Q.)— 

Promissory  notes  given  as  collateral  for  price  of  sale — 

Prescription. 

G.  H.  (the  respondent)  as  trustee  for  certain  creditors  of  the  firm  of  B.  M. 
and  sons,  sued  J.  M.  M.  (the  appellant),  a  member  of  the  firm,  for  $4,720, 
alleging :  1.  A  registered  notarial  transfer  from  one  J.B.M.  to  him,  as  trustee, 
of  a  similar  sum  with  all  rights,  mortgages,  etc.,  thereunto  appertaining,  due 
by  the  said  appellant  to  J.  B.  M.  for  the  price  of  certain  real  estate  in  Montreal ; 
2.  A  transfer  of  certain  promissory  notes  signed  by  the  appellant  for  the  same 
amount  and  representing  the  price  of  sale  of  said  property,  but  which  were  to 
be  in  pajrment  thereof  only  if  paid  at  maturity.  The  appellant  was  a  party 
and  intervened  to  the  deed  of  transfer  and  declared  himself  satisfied  and  sub- 
ject to  its  conditions. 

The  appellant  pleaded  that  the  respondent  had  no  action  as  trustee  under 
article  19,  G.  G.  P.  and  that  the  price  had  been  paid  by  the  two  promissory 
notes  which  were  now  prescribed. 

Held,  It  affirming  the  judgment  of  the  court  below,  that  article  19,  G.  G.P. 
was  not  applicable.  The  appellant  having  become  a  party  to  the  registered 
transfer,  which  gave  the  jrespoudent  as  trustee  all  mortgagee's  rights,  was 
estopped  from  denying  the  efficacy  of  such  deed  or  of  the  right  of  the  plaintiff 
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to  sue  thereoader  in  his  quality  of  tnutee.  Burland  ▼.  Moffatt,  11  Can. 
8.  C.  B.  76 ;  Browne  v.  PinMoneauU,  8  Can.  8.  C.  B.  108,  and  Porteoug  v.  Reynar, 
18  App.  Cases,  120,  distinguished. 

2.  That  the  notes  in  question  having  been  given  as  ooUateral  for  the  price 
of  sale  of  the  property,  and  the  property  not  having  been  paid  ior,  the  plea  of 
prescription  as  to  the  notes  could  not  avail  against  an  action  for  the  price. 

MiteheU  t.  HoUand.— xvi.  687. 

16.  Tnisteea — Commission  to — Rule  of  law. 

In  the  Province  of  Nova  Scotia  prior  to  the  passing  of  61  Y.  c.  11,  s.  69« 
the  rule  of  English  law  relating  to  commission  to  trustees  was  in  force,  and  no 
such  commission  could  be  allowed  unless  provided  by  the  trust. 

Power  T.  Meaghep.— xvii.  287. 

17.  Conveyance  in  trust — Construction  of — Lien  on  Railway — Un- 

paid vendor — Privilege. 

See  BAILWAY8  AND  BAILWAT  COMPANIES,  65. 

18.  Commercial  or  Joint  Stock  company — Shares  held  '"in  trust** 

f(yr  minor— Sale  of— Tutor— Arts.  297,  298  &  299,  C  C. 

Where  a  father,  acting  generally  in  the  interest  of  his  minor  child,  but 
without  having  been  appointed  tutor,  and  being  indebted  to  the  estate  of  his 
deceased  wife,  of  whom  the  minor  was  sole  heir,  subscribed  for  certain  sharss 
in  a  commercial  or  joint  stock  company  on  behalf  of  the  minor  and  caused  the 
shares  to  be  entered  in  the  books  of  the  company  as  held  "  in  trust,"  this 
created  a  valid  trust  in  favor  of  the  minor  without  any  acceptance  by  or  on 
behalf  of  the  minor  being  necessary. 

Such  shares  could  not  be  sold  or  disposed  of  without  complying  with  the 
requirements  of  Arts.  297,  298  &  299,  of  the  Civil  Code ;  and  a  purchaser  of 
the  shares  having  full  knowledge  of  the  trust  upon  which  the  shares  were  held, 
although  paying  valuable  consideration,  was  bound  to  account  to  the  tutor 
subsequently  appointed  for  the  value  of  such  shares. 

The  fact  of  the  shares  being  entered  in  the  books  of  the  company  and  in 

the  transfer  as  held  **in  trust "  was  sufficient  of  itself  to  show  that  the  title  « 

of  the  seller  was  not  absolute  and  to  put  the  purchaser  on  inquiry  as  to  the 

rif  ht  to  sell  the  shares.     Siceeny  v.  The  Bank  of  Montreal,  12  Can.  S.  C.  B.  661, 

tee  Trusts  and  Trustees.  9;   12  App.  Cases  617,  referred  to  and  followed. 

Tabchereau,  J.,  dissenting. 

Raphael  t.  MeFaplane.-~xviii.  183. 

19.  Mortgage  by  Trustee — Rights  of  mortgagee — Equities  between 

trustee  and  cestui  que  trust — Indemnity. 

See  MOBTGAGE,  27. 
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20.  Bank  stock — Substituted  property — Registration — Arts,  931, 

938,939,  G,C — Shares  >  in  trust — Condictio  indebiti — Arts. 

1047, 1048,  a  a 

The  cnrator  to  the  substitution  of  W.  Petry  paid  to  the  respondents  the 
sum  of  $8,682,  to  redeem  34  shares  of  the  capital  stock  of  the  Bank  of 
Montreal  entered  in  the  books  of  tlie  bank  in  the  name  of  W.  G.  P.  in  trust- 
and  which  the  said  W.  G,  P.  one  of  the  grJvA  and  manager  of  the  estate  had 
pledged  to  respondents  for  advances  made  to  him  personally.  J.  H.  F.  et  aZ., 
appellants,  representing  the  substitution,  by  their  action  demanded  to  be 
refunded  the  money  which  they  allege  H.  J.  P.,  one  of  them  had  paid  by  error 
as  curator  to  redeem  shares  belonging  to  the  substitution.  The  shares  in 
question  were  not  mentioned  in  the  will  of  William  Petry,  and  there  was  no 
inventory  to  show  they  formed  part  of  the  estate,  and  no  clcU  d'emploi  or  remploi 
to  show  that  they  were  acquired  with  the  assets  of  the  estate. 

Held,  per  Bitchie,  G.J.,  and  Fournier  and  Tasohereau,  JJ.,  affirming  the 
judgment  of  the  Gourt  of  Queen's  Bench  for  L.  G.  (appeal  side)  that  the  debt 
of  W.  G.  P.  having  been  paid  by  the  curator  with  full  knowledge  of  the  facts, 
the  appellants  could  not  recover.    Arts.  1047, 1048,  G.  G. 

Per  Strong  and  Fournier,  JJ. — That  bank  stock  cannot  be  held  as  regards 
third  parties  in  good  faith  to  form  part  of  substituted  property  on  the  ground 
that  it  has  been  purchased  with  the  moneys  belonging  to  the  substitution 
without  an  act  of  investment  in  the  name  of  the  substitution  and  a  due  regis- 
tration thereof.    Arts.  931, 938, 939,  G.  G.    Patterson,  J.,  dissenting. 

Petry  t.  La  Caisse  d'Economie  de  Notre-Dame  de  Qoebec—zix.  713. 

21.  Trustee — Conditions  to  be  performed  by  cestui  que  trust — 

Failure  of— Revocation  by  grantor. 

By  deed  between  B.,  grantor,  of  the  first  part,  certain  named  persons, 
trustees,  of  the  second  part,  and  P.,  grantee,  of  the  third  part,  B.  conveyed  his 
property  to  the  trustees,  the  trusts  declared  being  that  if  P.  survived  B.,  and 
performed  certain  conditions  intended  for  the  support  or  advantage  and 
eecurity  of  B.  which  by  the  deed  he  covenanted  to  perform,  the  trustees  should 
convey  the  property  to  P.,  and  it  should  be  re-conveyed  to  B.  in  case  he  sur- 
vived. No  trust  was  declared  in  the  event  of  P.  surviving  and  failing  to  per- 
form the  conditions  or  of  failure  in  the  lifetime  of  both  parties.  In  an  action 
by  B.  to  have  this  deed  set  aside,  the  trial  judge  held  that  B.  when  he  executed 
it  was  ignorant  of  its  nature  and  effect  and  set  it  aside  on  that  ground.  The 
full  court,  on  appeal,  dissented  from  this  finding  of  fact,  and  varied  the  judg- 
ment by  directing  that  the  trustees  should  re-convey  the  property  to  B.  on  the 
ground  that  P.  had  failed  to  perform  the  conditions  he  had  agreed  to  by  the 
deed.    On  appeal  to  the  Supreme  Gourt : 

Held,  affirming  the  decision  of  the  Supreme  Gourt  of  British  Golumbia, 
that  the  conditions  to  be  performed  by  P.  were  conditions  precedent  to  his 
right  to  a  conveyance  of  the  property ;  that  by  failure  to  perform  them  the 
trust  in  his  favour  lapsed,  and  B.,  the  grantor,  being  the  only  person  to  be 
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benefitted  by  the  tmat,  ooold  revoke  it  at  any  time  and  demand  a  re-convey- 
anoe  ol  the  property. 

Folriev  T.  Bnite.— zx.  97. 

22.  Truet — Not  expressed  in  deed — Parol  evidence  of^^Enforce^ 
ment — Findings  of  fact 

8ait  brought  to  enforce  an  aUe^^ed  trntt  in  a  deed  absolute  on  ite  face,  or» 
in  the  alternative,  to  have  the  property  re-oonveyed  or  sold  according  to  the 
terms  of  the  alleged  agreement.  The  defendant  claimed  thai  he  had  given 
valuable  consideration  for  the  transfer  t6  him  of  the  property  conveyed  by  the 
deed,  and  the  plaintiff  had  accepted  the  same  in  full  satisfaction  and  payment 
therefor. 


At  the  trial  parol  evidence  waa  given  to  establish  the  alleged  trust  and  its 
existence  was  found  aa  a  fact  by  the  trial  jndge  who  made  a  decree  ordering  the 
property  to  be  sold  and  the  proceeds  applied  as,  according  to  the  contention  of 
the  plaintiff,  and  the  evidence  in  proof  thereof,  had  been  agreed  upon.  The 
full  court  (Supreme  Court  of  Britidi  Columbia)  affirmed  this  decree. 

Held,  that  the  faet  of  the  existence  of  the  trust  having  been  found  by  the 
trial  judge,  and  such  finding  having  been  affirmed  by  the  full  court,  it  should 
not  be  disturbed  on  this  further  appeal. 

Bowkar  y.  Laameiiter.— zx.  175. 

23.  Transfer  of  stock — Shares  held  in  trust — Diufy  of  transferee  to 
make  inquiry, 

D.  transferred  to  brokers  as  security  for  a  loan  certain  shares  in  a  joint 
stock  company,  the  transfer  expressing  on  its  face  that  it  was  in  trust.  The 
brokers  pledged  these  shares  with  other  stock  to  a  bank  as  security  for 
advances,  and  from  time  to  time  transferred  them  to  other  iinaucial  com- 
panies, each  transfer  on  its  face  purporting  to  be  "  in  trust.*'  Eventually,  the 
Federal  Bank  being  the  holders  assigned  D.'s  shares,  and  others  pledged  by 
the  brokers,  by  a  transfer  signed  **  B.  manager  in  trust,"  to  T.  the  manager  of 
the  respondent  company,  who  aocepted  the  transfer  **in  trust."  D.  brought 
an  action  to  redeem  them  on  payment  of  the  amount  of  the  loan  to  him  from 
the  brokers. 

Held,  reversing  the  decision  of  the  Court  of  Appeal,  Taschereau  and 
Patterson,  JJ.,  dissenting,  that  the  form  of  the  transfer  to  the  loan  company 
was  sufficient  to  put  them  on  inquiry  as  to  the  nature  of  the  trust  indicated, 
and  they  were  only  entitled  to  hold  the  shares  of  D.  subject  to  payment  of  the 
amount  he  had  borrowed  on  them.  Sweeny  v.  The  Bank  of  Montrealt  12  Can. 
S.  C.  B.  661 ;  12  App.  Cas.  617,  followed. 

Held, per  Taschereau  and  Patterson,  JJ.,  that  "manager  in  trust"  on  the 
transfer  to  the  loan  company  only  meant  that  the  manager  held  the  stock  in 
trust  for  his  bank,  and  that  the  transferee  had  a  right  so  to  regard  it  and  waa 
not  put  on  the  inquiry,  even  if  such  inquiry  would  have  been  possible  in  view 
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of  the  shares  not  being  numbered  or  identified  in  any  way  by  which  they  oonld' 

be  traoed. 

]>ii4|aB  T.  London  and  Canadian  Loan  Co.— xx.  481. 

[The  Judicial  Committee  of  the  Privy  Cooncil  has  granted  leave  to- 
appeal  in  thia  case.] 

24.  Title  to  land — Judgment  against  estate  for  debt  of  executor— 

Sheriff's  sale — Purchase  by  executor — Possession  taken  by 
devisee — Statute  of  limitaiions. 

Judgment  was  reooveied  against  the  executors  of  an  estate  on  a  note  made  - 
by  D.  M.,  one  of  the  executors,  and  indorsed  by  the  testator  for  his  accommo- 
dation. In  1849  land  devised  by  the  testator  to  A.  M.,  another  son,  was  sold 
under  execution  issued  on  said  judgment  and  purchased  by  D.  M.  who,  in 
1858,  conveyed  it  to  another  brother,  W.  M.  In  1865  it  was  sold  under  execu- 
tion issued  on  a  judgment  against«W.  M.,  and  again  purcbased  by  D.  H.  In 
1888  A.  M.,  the  devisee  of  the  land  under  the  will,  took  forcible  possession 
thereof  and  D.  M.  brought  an  action  against  him  for  possession. 

Held,  affirming  the  decision  of  the  Court  of  Appeal  for  Ontario,  Strong,  J.,. 
.  dissenting,  that  the  sale  in  1849  being  for  his  own  debt  D.  M.  did  not  acquire 
title  to  the  land  for  his  own  bmefit  thereby,  but  became  a  trustee  for  A.  M., 
the  devisee,  and  this  trust  continued  when  he  purchased  it  the  second  time  in 
1865. 

Held,  also,  that  if  D.  M.  was  in  a  position  to  claim  the  benefit  of  the 

statute  of  limitations  the  evidence  did  not  establish  the  possession  necessary 

to  give  him  a  title  thereunder. 

MoDonald  t.  MoDonald.— xxi.  201. 

25.  Devise  to  children  and  their  issue — Possession  of  lands  taken 

by  son  one  of  the  devisees  and  executors,  but  who  had  not 
proved  will  nor  disclaimed — Consent  of  acting  executor  and 
trustee — Statute  of  limitations — Express  trust. 

See  WILL,  23. 

26.  Mortgage  of  railway  bonds  as  security  for  advances — Second 

mortgage — Purchase  by — Trust — Hypothecation  of  bonds 
to  bank. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  72. 

Tutor  and  Minor — Sale  prior  to  1st  Aug,  1866 — Action  to  annul 
—Prescription— AHs.  22J^,  2363,  (7.  C. 

Heldy  affirming  the  judgment  of  the  oourt  helow,  Foumier  and  Henry,  JJ.» 
dissenting,  that  the  action  to  annul  a  sale  made  in  1S55  hy  a  minor  emanci- 
pated by  marriage  to  her  father  and  ex-tutor  (without  any  account  being 
rendered,  but  after  the  making  of  an  inventory  of  the  community  existing 
between  her  father  and  mother)  of  her  share  in  her  mother's  succession,  waa> 
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prescribed  by  ten  yean  from  the  date  when  the  minor  became  of  age. 

Moreau  v.  Motz,  (7  L.  C.  B.  147,)  followed, 

Gngolre  t.  Gngolre.— xiii.  319. 

2.    SiibstitiUion — Minora — TiUor  ad  hoc — Intervention — Status — 

Arts.  269, 94s,  a  a 

In  an  action  to  account  and  for  removal  from  tmsteeahip  institated  by 
the  party  who  had  appointed  the  defendant  tnutee  and  corator  to  a  enbstita- 
tion  created  by  marriage  contract,  a  tutor  tid  hoe  to  the  minor  children  and 
app/Uf  to  the  enbetitntion  has  not  snfficient  quality  to  intervene  in  said  sait  to 
represent  the  minors.  Art.  269,  C.  C,  provides  for  the  only  case  where  a 
tntor  ad  hoc  can  be  appointed  to  minors.    Strong,  J.,  dissenting. 

Rattray  t.  Larae.— zv.  102. 

-3.  Loan  to  niin^or — Arts.  297  &  298,  C.  C. — Obligation — Persorud 
remedy  for  Tiioneys  used  for  henefii  of  minor — Hypothecary 
action. 

Where  a  loan  of  money  is  improperly  obtained  by  a  tntor  for  his  own  par- 
poses  and  the  lender,  through  his  agent  who  was  also  the  subrogate  tutor,  has 
knowledge  that  the  judicial  authorization  to  borrow  has  been  obtained  without 
the  tutor  having  first  submitted  a  summary  account  as  required  by  Art.  298, 
C.  C,  and  that  such  authorization  is  otherwise  irregular  on  its  face,  the  obli- 
gation given  by  the  tutor  is  null  and  void. 

The  ratification  by  the  minor  after  becoming  of  age  of  such  obligation  is 
not  binding  if  made  without  knowledge  of  the  causes  of  nullity  or  illegality  of 
the  obligation  given  by  the  tutor. 

If  a  mortgage,  granted  by  a  tutor  and  subsequently  ratified  by  a  minor 
when  of  age,  is  declared  null  and  void,  an  hypothecary  action  by  the  lender 
against  a  subsequent  purchaser  of  the  property  mortgaged  will  not  lie. 

A  person  lending  money  to  a  tutor,  which  he  proves  to  have  been  used  to 
the  advantage  and  benefit  of  the  minor,  has  a  personal  remedy  against  the 
minor  when  of  age  for  the  amount  so  loaned  and  used. 

DaTii  T«  Ken.— xvii.  235. 

4.  Shares  held  "  in  trust  "  for  minor — Sale  of — Tutor — Arts.  297, 
298  &  299,  C.  C. 

See  TRUSTS  AND  TRUSTEES,  18. 
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U. 
Ultra  vires. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  1. 
LEGISLATURE. 

MARITIME  COURT  OF  ONTARIO. 
PARLIAMENT  OF  CANADA. 

Usage — Existence  of. 

See  INSURANCE,  MARINE,  1. 

Use  and  Occupation — Action  for — Mesne  profits — Tenants  in 
common. 

,       See  TENANTS  IN  COMMON. 

2.    Of  land — Action  for — Valuation. 

See  LAND,  8. 


Vendor  and  Purchaser. 

See   SALE  OF  GOODS. 
SALE  OF  LANDS. 

2.  Action  en  restitution  de  deniera — Sale  of  jpersoncd  rights  with- 
ovA,  vxirranty — Sale  for  a  bulk  sum — Arts.  1510,  1617  & 
1518,0.0. 

N.  D.,  respondenti  owner  of  a  cheese  factory,  made  an  agreement  with 
farmers  by  which  the  latter  agreed  to  give  the  milk  of  their  cows  to  no  other 
cheese  factory  than  to  that  of  N.  D.  N.  D.  subsequently  sold  to  G.  D.  (the 
appellant)  the  factory  and  $<nu  la  simple  garantie  de  ees  fait  et  prome$$e$j  what- 
ever rights  he  might  have  under  his  agreement  with  the  farmers,  for  the  bulk 
«um  of  $7,000.  G.  D.  assigned  to  B.  the  factory  and  the  same  rights,  but 
excluding  warranty,  eant  garantie  aucune,  for  97,500.  A  company  was  subse- 
quently formed  to  whom  B.  assigned  the  factory  and  the  rights,  and  one  of  the 
farmers  to  the  original  agreement  having  sold  milk  to  another  cheese  factory, 
the  company  sued  him,  but  the  action  was  dismissed  on  the  ground  that  N.  D. 
could  not  validly  assign  personal  rights  he  had  against  the  farmers.  There- 
upon G.  D.  brought  an  action  against  N.  D:  to  recover  the  price  paid  for  rights 
which  N.  D.  had  no  right  to  assign.  At  the  trial  it  was  proved  that  although 
the  price  mentioned  in  the  deed  and  paid  was  a  bulk  sum  for  the  factory  and 
the  rights,  the  parties  at  the  time  valued  the  rights  under  the  agreement  with 
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the  farmeri  at  15,000.    G.  D.  also  admitted  that  the  action  was  taken  for  the* 
benefit  of  the  present  ownen  of  the  factory. 

Held,  afftrming  the  jodgment  of  the  oonrt  below,  Strong  and  Foamier,  JJ.». 
diuenting,  that  inaunnoh  ai  the  appellant,  by  the  sale  he  had  made  to  B.,  had 
received  foil  benefit  of  all  thMt  he  had  bought  from  the  xeepondent  and  had  no 
interest  in  the  soit,  he  oonld  not  claim  to  be  nimboraed  a  portion  of  the  price 
paid. 

Per  Tascherean,  J. — If  any  action  lay,  it  ooold  only  have  been  to  set  the 
sale  aside,  the  parties  beiqg  testofsd  to  the  itatu$  jtio  ante  H  it  were  maintained. 

t  Demen  t.  Duheimek— zvi.  8d6. 


3.  Vendor  of  rolling  stock  for  railway — Privilege  as  to  payment 

— Liability  of  trustees  of  company. 

Se€  BAIL  WATS  AND  BAILWAT  C0MPANI£8. 56. 

4.  Mortgage — Description  of  property — Omission  by  mistake — 

Rectification — Svhseqv^nt  purcha^se — Conditions  —  Notice^ 

M.  &  B.  owners  of  certain  village  lots  of  land  were  in  possession  of  an 
adjoining  water  lot  in  a  lake,  the  title  to  which  was  in  the  Crown  and  to 
which,  according  to  the  practice  of  the  Crown  Lands  Department,  they  had  a 
right  of  pre-emption.  On  this  water  lot  they  erected  a  mill  on  cribwork  built 
on  the  bottom  of  the  lake.  A  mortgage  given  to  B.  of  the  village  lots  and  cer- 
tain other  lands  was  intended  to  comprise  the  water  lot  and  mill  bat  the  latter 
were  omitteid  by  mistake  of  the  solicitor  who  prepared  the  instmment.  M.  A 
B.  afterwards  executed  separate  instruments  in  the  form  of  a  chattel  moi^tgage 
purporting  to  mortgage  certain  chattel  property  and  the  said  mill  to  two  other 
persons. 

M.  <j^  B.  having  become  insolvent  assigned  all  their  property  for  the  benefit 
of  their  creditors  and  the  assignee  sold  at  auction  all  their  property  including 
the  mill.  The  sale  was  made  subject  to  certain  printed  conditions  one  of 
which  was  that  as  all  the  information  relating  to  the  titles  of  the  property  was 
set  out  in  the  schedules,  stock  list  and  inventory,  the  vendor  would  not  warrant 
the  correctness  of  the  same  and  that  no  other  claims  existed  *'  but  the  pur- 
chaser must  take  subject  to  all  claims  thereon,  and  whether  herein  mentioned 

■  

or  not,  and  subject  to  all  exemptions  in  law.*'  These  conditions  were  signed 
by  the  purchasers,  to  whom  the  assigneee  executed  a  conveyance  of  all  the 
property  so  sold.  Before  the  sale  the  assignee  had  procured  the  two  last  above 
mentioned  mortgages  executed  by  M.  A  R.  to  be  paid  off  by  a  person  who- 
advanced  the  money  and  he  took  an  assignment  to  himself  after  the  sale  pay- 
ing the  amount  out  of  the  purchase  money.  The  conveyance  to  the  purchasers 
at  the  sale  purported  to  be  made  in  pursuance  of  all  powers  contained  in  these 
mortgages. 

B.,  the  mortgagee  of  the  village  lots,  brought  an  action  to  have  his  mort- 
gage rectified  so  as  to  include  the  water  lot  and  mill  property  omitted  by 
mistake.    The  purchasers  at  the  auction  sale  set  up  the  defence  of  purchase  f oi^ 
valuable  consideration  without  notice. 
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H«ld,  affirming  the  decision  of  the  Conrt  of  Appeal  for  Ontario,  Gwynne 
and  Patterson,  JJ.,  dissenting,  that  there  being  ample  evidence  to  establish, 
and  the  trial  jndge  having  fonnd,  that  the  mortgage  was  intended  to  cover  the 
water  lot  and  mill,  and  that  the  porohasers  had  notice  of  B's.  eqoity  before 
paying  the  purchase  money  and  taking  a  oonveyanoe,  these  facts  mast  betaken 
to  be  established  and  the  findings  deemed  final  on  this  appeal. 

Held,  j>er  Strong,  J. — 1.  The  water  lot  and  mill  thereon  were  capable  of 
being  mortgaged  as  real  estate  and  might,  in  equity,  be  dealt  with  by  an 
instrument  in  form  of  a  chattel  mortgage  if  sufficiently  described,  and  the 
description  '*  mill  property  **  in  the  mortgages  in  question  would  pass  the  land 
covered  with  water  on  which  the  mill  was  erected. 

2.  In  the  case  of  charges  upon  equitable  property  where  the  legal  estate  is 
outstanding  the  defence  of  purchase  for  valuable  consideration  without  notice 
is,  in  general,  inapplicable,  the  rule  being  that  all  such  charges  take  rank 
according  to  priority  in  point  of  time,  but  B.,  not  having  an  actual  charge  but 
merely  an  equitable  claim  for  rectification  such  defence  was  not  precluded. 

S.  The  purchasers  at  the  sale  could  not  set  up  want  of  notice  in  themselves 
and  their  immediate  grantors  without  showing  that  the  original  mortgagees  in 
whose  shoes  they  stood  were  also  purchasers  for  valuable  consideration  without 
notice. 

4.  By  the  condition  of  sale  which  they  signed  the  purchasers  incapacitated 
themselves  from  setting  up  this  defence. 

Present :— Sir  W.  J.  Bitchie,  G.J.,  and  Strong,  Tasohereau,  Owynne  and 
Patterson,  J  J. 

The  OttanoB  LvttlbarO*.  t.  Kannie.^zzi.  218. 

Verdict-«-^For  exceflsive  damages. 

See  JUBISDICTION,  22. 

2.    Against  weight  of  evidence. 

See  JUBtSDIOnON,  28. 

-3.    Affirmed  by  two  courts  on  weight  of  evidence  not  interfered 
with. 

See  EYIDENOE,  81. 

4.    Rule  to  reduce — Or  for  new  trial 

See  SALE  OF  LANDS,  12. 
WEW  TBIAL. 
LIBEL,  7. 
•  EVIDENCE,  6S. 

Vice-Adflrfralty — Court  of — Jurisdiction  to  enforce  penalties  for 
iUegal  diBtilling. 

See  PABLIAMENT  OF  CANADA,  18. 


862 

THs-Miyor— Plea  of— Fall  of  wall  after  fire— Want  of  precautions 
to  prevent— Arts.  17  as.  24, 1053,  1065,  1071,  C.  C. 

See  NEOLIOENGE,  81. 

Voluntary  Payment. 

See  ASSESSMENT  AND  TAXES.  4. 


w. 


Wagner. — By  election  agent. 

See  ELECTION,  20. 

Wager  Policy. — Life  assurance  for  benefit  of  another — 14  Geo.  III. 
c.  48. 

See  INSURANCE,  LIFE,  8. 

Waiver. — Of  notice  of  abandonment 

See  INSURANCE,  MARINE,  9. 

2.  Of  condition  in  policy  of  insurance — Not  within  powers  of 

agent  or  inspector. 

See  INSURANCE,  FIRE,  18. 

3.  Of  condition  in  policy  of  insurance— Production  of  magistrate's 

certificate. 

See  INSURANCE.  FIRE,  19. 

4.  Condition  in  policy  of  marine  insurance  as  to  bringing  action 

within  one  year — Waiver  of,  must  be  pleaded. 

See  INSURANCE.  MARINE,  24. 

5.  Hypothecary  action — Service  of  judgment — Absent  defendant 

—Irregularity— Art  476,  C.  C.  P.— C.  S.  L  C,  c  49,  a  15. 

See  PRACTICE,  8. 

6.  Insurance  against  accident — Neglect  to  give  notice— Refusal  to 

pay  on  other  grounds. 

See  INSURANCE,  LIFE,  18. 

7.  Mechanics'  lien — Materials  supplied  to  contractor — Payment  by 

promissory  note — Suspension  of  lien. 

See  MECHANICS'  LIEN,  2. 
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Warehouse  Receipts,— 5^  V.  c.  5  (D.) — Right  of  property. 

At  the  reqaest  of  the  Consolidated  Bank,  to  whom  the  Canada  Car  Com- 
pany owed  a  large  sum  of  money,  M.  consented  to  act  as  warehouseman  to 
the  company  for  the  purpose  of  storing  certain  car  wheels  and  pig  iron,  so 
that  they  could  obtain  warehouse  receipts  upon  which  to  raise  money.  The 
company  granted  M.  a  lease  for  a  year  of  a  portion  of  their  premises,  upon 
which  the  wheels  and  iron  were  situate,  in  consideration  of  05.  The  Consoli- 
dated Bank  then  gave  him  a  written  guarantee  that  the  goods  should  be 
forthcoming  when  required,  and  he  therefore  issued  a  warehouse  receipt  to 
the  company  for  the  property,  which  they  endorsed  to  the  Standard  Bank 
and  obtained  an  advance  thereon,  which  they  paid  to  the  Consolidated  Bank. 
It  appeared  that  M.  was  a  warehouseman  carrying  on  business  in  another 
part  of  the  city;  that  he  acquired  the  lease  for  the  purpose  of  giving  warehouse 
receipts  to  enable  the  company  to  obtain  an  advance  from  the  Consolidated 
Bank :  and  that  he  had  not  seen  the  property  himself,  but  had  sent  his  fore- 
man to  examine  it  before  giving  the  receipt.  In  February,  1877,  an  attachment 
in  insolvency  issued  against  the  company,  and  K.  et  alt  as  their  assignees  in 
insolvency  took  possession  of  the  goods  covered  by  this  receipt,  claiming  them 
as  part  of  the  assets  of  the  estate.  M.  then  sued  K.  et  al,  in  trespass  and 
trover  for  the  taking. 

Heldfper  Strong,  Taschereau  and  Gwynne,  JJ.,  affirming  the  judgment  of 
the  Court  of  Appeal  for  Ontario,  and  that  of  the  Court  of  Qneen*s  Bench,  that 
M.  never  had  any  actual  possession,  control  over,  or  property  in,  the  goods  in 
question,  so  as  to  make  the  receipt  given  by  M.  under  the  circumstances  in 
this  case,  a  valid  warehouse  receipt  within  the  meaning  of  the  clauses  in  that 
behalf  in  the  Banking  Act. 

Per  Bitohie,  C.J.,  and  Foumier  and  Henry,  JJ.,  contra^  that  M.  quoad 

these  goods  was  a  warehouseman  within  the  meaning  of  S4  V.  c.  5,  (D.),  so  as 

to  make  his  receipt  endorsed  effectual  to  pass  the  property  to  the  Standard 

Bank  for  the  security  of  the  locm  made  to  the  company  in  the  usual  course  of 

its  banking  business. 

Hilloy  T.  Kerr.— viii.  474. 

2.    34  V,  e,  5,  (D,)  intra  vires. 

The  appellants  discounted  for  a  trading  firm  on  the  understanding  that 
a  quantity  of  coal  purchased  by  the  firm  should  be  consigned  to  them,  and 
that  they  would  transfer  to  the  firm  the  bills  of  lading,  and  should  receive  from 
one  of  the  members  of  the  firm  his  receipt  as  a  wharfinger  and  warehouseman 
for  the  coal  as  having  been  deposited  by  them,  which  was  done,  and  the 
following  receipt  was  given :  "  Received  in  store  in  Big  Coal  House  warehouse 
at  Toronto,  from  Merchants*  Bank  of  Canada  (at  Toronto),  fourteen  hundred 
and  fifty -eight  (1458)  tons  stove  ooal,  and  two  hundred  and  sixty-one  tons 
chestnut  ooal,  per  schooners  'Dundee,*  *Jessie  Drummond,*  Qold  Hunter,*  and 
*  Annie  Mulvey,'  to  be  delivered  to  the  order  of  the  said  Merchants*  Bank  to  be 
endorsed  hereon.  This  is  to  be  regarded  as  a  receipt  under  the  provisions  of 
Statute  84  Y.  c.  5— value  17,000.  The  said  coal  in  sheds  facing  esplanade  is 
separate  from  and  will  be  kept  separate  and  distinguishable  from  other  ooal. 
(Signed),  W.  Snarr.  Dated  10th  August.  1878."  The  partnership  having 
become  insolvent,  the  assignee  sought  to  hold  the  oocJ  as  the  goods  of  the 
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insolvents,  and  filed  a  bill  impeadiing  the  validity  of  the  receipt.  The  Chan- 
oellor  who  tried  the  ease  fdnnd  that  the  receipt  given  was  a  valid  receipt  with- 
in the  provisions  of  the  Banking  Act,  and  was  given  by  a  warehonseman,  and 
that  the  bank  was  entitled  to  hold  all  the  cojal  in  store  of  the  description 
naoaed  in  the  receipt.  This  judgment  was  reversed  by  the  Ckmrt  of  Appeal  for 
Ontario. 

On  appeal  to  the  Supreme  Ck>nrt  of  Canada,  Held,  reversing  the  judgment 
of  the  Court  of  Appeal,  that  it  is  not  necessary  to  the  validity  of  the  claim  of 
a  bank  under  a  warehouse  receipt,  given  by  an  owner  who  is  a  warehouseman 
and  wharfinger  and  has  the  goods  in  his  possession,  that  the  receipt  should 
reach  the  hands  of  the  bank  by  indorsement,  and  that  the  receipt  given  by 
W.  8.  in  this  case  was  a  receipt  within  the  meaning  of  84  Y.  c.  5,  (D). 

2.  (Ritchie,  C.J.  and  Strong,  J.,  dissenting),— That  the  finding  of  the 
Chancellor  as  to  the  fact  of  W.  S.  being  a  person  authorised  by  the  statute  to 
give  the  receipt  in  question  should  not  have  been  reversed,  as  there  was  evi- 
dence that  W.  8.  was  a  wharfinger  and  warehouseman. 

8.  Ftr  Foumier,  Henry  and  Taschereau,  JJ.— That  sections  46,  47  and  48 
of  84  V.  c.  5  (D.)  are  intra  vire$  of  the  Dominion  Parliament. 

MtftthMili  BMik  «f  OaBAda  t.  Smith.— viii.  512. 

3.  Banking  Act — R  S.  C.  c.  120,  &  58,  et  seq. — Disposal  of  surplus 

from  sale  of  goods  represented  by  receipts — Parol  agreement 
as  to— Arts.  1031, 1981,  C.  C. 

See  BANKS  AND  BANKING,  18. 

4.  Insolvency,  knowledge  of  by  creditor — Fraudulent  preference 

—Pledge— Novation— Arts.  1975,  1034,  1035,  1036,  1169, 
•  C.C. 

See  INSOLVENCY,  82. 

Warranty — Effect  of  in  sale  of  timber  limits  and  lands — C.  C.  Arts. 
515,  518, 

See  SALE  OF  LANDS,  1. 

2.  No  other  insurance. 

See  IN8UBAHGE,  MARINE.  17. 

3.  On  sale  of  land — Against  charges  and  incumbrances — Subse- 

quent promise  to  pay  without  reserve. 

See  SALE  OF  LANDS,  18. 

4.  Application  for  policy  of  insurande^Answers  of  applicant 

See  INSURANCE,  LIFE,  9. 
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6.  Action  en  restitution  de  deniers — Sale  of  personal  rights  with- 
out warranty  for  a  bulk  sum — ^Arts.  1610,  1517  &  1518, 
C.  C,  (P.  Q.). 

See  VENDOR  AND  PURCHASER,  2. 

6.  Application  for  life  insurance — Reference  to  in  policy — Mis- 

statement. 

See  INSURANCE.  LIFE,  16. 

7.  Life  insurance — Unconditional  policy — Effect  of  misrepresenta- 

tions. 

See  INSURANCE.  LIFE,  16. 

8.  Or  representation— Fire  insurance — Statement  in  application. 

See  INSURANCE.  FIRE,  27. 

Water  Lots — In  Toronto  harbour — Trespass — Easement — Naviga- 
tion. 

See  NAVIGATION,  4. 

Water  Rights — Land  ordinance,  1865 — Grant  of  water  under — 
Riparian  owners — Right  to  exclusive  use  of  stream — Unoc- 
cupied water — Proof  of  notice  of  application  for  grant. 

See  RIPARIAN  PROPRIETORS.  6.  * 

Way — Of  necessity — Adjoining  lands — License — Prescription — 
Construction  of  agreement. 

See  EASEMENT,  6. 

Wild  Lands — Isolated  acts  of  trespass — Title — Statute  of  Limi- 
Limitations. 

See  LIMITATIONS,  9. 

Will — Confdruction — Remoteness — Estate  tail — Heir-at-Law. 

P.  F.,  aen.,  proprietor  of  180  acres  of  Lot  Id-,  10th  Concession  of  the 
Township  of  Dmmmond,  Lanark  Co.,  by  a  will,  dated  3rd  December,  1845, 
devised  as  follows :  "  It  pleased  the  Lord  to  give  me  two  sons  eqoally  dear  to 
my  heart ;  to  give  them  equal  justice  I  leave  aU  my  land  to  the  first  great 
grandson  descending  from  them  by  lawful  ordinary  generation  in  the  mascu- 
line line,  to  him  I  bequeath  it,  and  to  him  I  will  that  it  pass  free  of  any 
encumbrance,  except  the  burying  ground  and  the  quarter  of  acre  for  a  place  of 
worship.  To  Duncan  Ferguson,  my  son,  I  bequeath  my  family  bible  and  five 
shillings  over  and  above  what  I  have  done  for  him.  ...  To  Peter 
Ferguson,  my  son,  I  bequeath  my  implements  belonging  to  my  farm,  and  to 
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oooupy  the  farm  and  answer  State  dnes  and  public  burdens  himself,  and  the 
lawful  male  offspring  of  his  body  until  the  proper  heir  are  come  of  age  to  take 
possession,  but  Peter  himself  and  all  are  restricted  and  prohibited  from  giving 
any  wood  or  timber  whatsoever  kind  away  off  the  land,  or  bringing  any  other 
family  on  to  it  but  his  own.  But  if  he  leaves  a  situation  so  advantageous,  and 
,  cannot  maintain  himself  upon  it.  ...  I  appoint  Peter  Mc Vicar,  my 
.grandson,  to  take  charge  of  the  whole  place — farm  and  all  that  pertains  to  it— 
«nd  occupy  the  same  for  his  own  benefit  and  advantage,  according  to  the  fore- 
mentioned  restrictions  and  conditions,  until  the  heir  be  of  lawful  age  as  afore- 
said." The  testator  died  in  1849.  leaving  two  sons,  D.  and  P.,  jun.,  and 
three  daughters  and  one  grandson,  P.  McV.,  being  a  son  of  a  daughter.  When 
the  testator  died  the  property  was  subject  to  a  lease,  which  expired  in  1857. 
P.  F.,  jun.,  after  having  gone  into  occupation,  in  that  year  conveyed  his  interest 
to  P.  McV.  and  left  the  place.  Subsequently,  the  appellant,  son  of  D.  F.,  and 
heir-at-law  of  P.  F.,  senr.,  took  a  conveyance  from  P.  McV.,  and  thereupon 
the  respondent,  heir-at-law  of  P.  F.,  junr.,  brought  an  action  in  ejectment, 
claiming  that  under  the  will  his  father  took  an  estate  tail  which  descended  to 
him.  The  Court  of  Queen's  Bench  gave  judgment  in  favour  of  the  heir-at- 
law,  which  judgment  was  reversed  by  the  Ck>urt  of  Appeal  for  Ontario. 

Held,  on  appeal,  that  the  devise  by  the  testator  to  his  first  great  grandson 
being  void  for  remoteness,  and  there  being  no  intention  to  give  to  P.  F.,  jr., 
any  estate  or  interest  independent  of,  or  unconnected  with,  the  devise  to  the 
great  grandson,  there  was  no  valid  disposition  to  disinherit  the  heir-at-lawi 
and  therefore  the  plaintiff  was  not  entitled  to  recover.     Strong,  J.,  dissenting. 

Pa  Bitchie,  J. — Where  the  rule  of  law,  independent  of  and  paramount  to 
the  testator's  intentions,  defeats  the  devise,  the  proper  course  is  to  let  the 
property  go  as  the  law  directs  in  oases  of  intestacy. 

FergnioB  v.  Fer^son.— ii.  497. 

2.  Ejectment — Statvie  of  limitaiiona — Acceptance  of  deed  by 
person  in  possession — "  Any  issue  of  his  body  lawfully 
begotten  or  children  of  such  issue  surviving  him  " — Ques- 
tion not  raised  at  trial. 

In  1880  James  Gray  took  possession  of  east  half  of  lot  No.  18,  in  the  Ist 
concession  of  East  Hawkesbury.  He  resided  on  the  west  half  of  said  lot  with 
his  sons,  and  occasionally  assisted  in  working  the  whole  lot,  imtil  his  death, 
which  occurred  in  1857.  In  1847-48,  while  his  son  Adam  was  working  the 
east  half,  and  in  possession,  James  Gray  devised  it  to  him  by  will,  and  the 
land  was  known  as  "  Our  Adam's."  In  1857  James  Gray  made  a  second  will, 
in  which  he  said :  **  I  give  and  devise  to  my  son  John  Gray,  his  heirs  and 
assigns,  etc.,  to  have  and  to  hold  the  premises  above  described  to  the  Baid  John 
Gray,  his  heirs  and  assigns  forever.  But  if  my  said  son  John  should  die  with- 
out leaving  any  issue  of  his  body  lawfully  begotten,  or  the  children  of  such 
issue  surviving  him,  then  in  such  case  I  will  and  devise  the  said,  etc,  to  my 
son  Thomas  Gray,  his  heirs  and  assigns,  to  have  and  to  hold  the  same  at  the 
death  of  the  said  John  Gray."    After  the  father's  death  Adam  remained  in 


867 

Will — Continued. 

possession,  and  in  1862  he  accepted  a  conveyance  with  fall  covenants  for  title 
from  John.  On  loth  September.  1868,  Adam  conveyed  to  A.  HcC,  one  of  the 
respondents,  and  R.,  the  other  respondent,  claimed  title  under  A.  McC,  as 
landlord.  In  1874  John  died  withont  leaving  any  lawful  issue,  and  on  the  5th 
May,  1875,  Thomas  (appellant)  brought  ejectment  against  respondents,  but 
neither  at  the  trial  nor  in  term  was  any  question  raised  as  to  the  effect  of 
John's  deed. 

Held,  1.  Thac  James  Gray,  the  father,  at  the  time  of  his  death  had  acquired 
a  title  to  the  lot  by  length  of  possession.  That,  under  the  will,  John  Gray, 
took  an  estate  in  fee,  with  an  executory  devise  over  to  Thomas  Gray,  in  the 
event  that  happened  of  John  Gray  dying  without  leaving  lawful  issue. 

2.  That  Adam,  having  recognized,  in  1862,  John's  interest  in  the  land  by 
purchasing  from  him,  by  deed  of  bargain  and  sale,  a  limited  and  contingent 
estate,  its  effect  was  to  stop  the  running  of  the  statute,  and  the  respondents 
cannot  set  up  Adam's  possession  under  John  to  defeat  the  contingent  estate. 

3.  That  the  Court  of  Appeal  could  not  refuse  to  entertain  the  question  as 
to  the  effect  of  John's  deed,  although  not  raised  at  the  trial  nor  in  term. 

Gray  y.  Richford.— ii.  431. 

3.  Ad/miniatratrix  with  will  anneooed,  purchase  of  real  estate  by, 
when  personal  assets  of  testator  s^ificient  to  pay  offiTtcv/m- 
hrance — Subsequent  parol  agreement  to  sell  part  of  Said 
land  nvJl — Compensation  mon^y  for  land,  right  to  and 
how  to  be  treated — Revised  Statvles  of  Nova  Scotia,  J^th 
series,  c,  36,  s,  Jfl. 

About  1837  Andrew  McMinn  devised  his  lands  to  his  wife,  Mary  McMinn, 
for  life  with  remainder  to  Maria  Kearney.  Letters  of  administration  with 
the  will  annexed  were  granted  to  the  widow.  At  the  time  of  testator's  death 
the  lands  were  mortgaged  for  £150.  A  suit  to  foreclose  this  mortgage  was 
instituted  after  the  testator's  death,  and  it  was  alleged  that  under  it  a  fore- 
closure was  obtained,  and  the  property  sold,  and  purchased  by  the  adminis- 
tratrix for  £905.  There  was  evidence  that  the  administratrix  received 
personal  assets  of  the  testator  sufficient  to  have  paid  off  the  mortgage,  had 
she  chosen  so  to  apply  them.  The  sum  of  £725  was  lent  to  the  adminis- 
tratrix by  Ann  Kean,  her  daughter  by  a  former  marriage.  The  administratrix 
then  sold  the  property  to  the  public  authorities  for  £1,750,  out  of  which  she 
paid  her  daughter  £400.  From  1858  the  daughter,  with  the  leave  of  the 
administratrix,  occupied  about  J  of  an  acre  of  the  land,  until,  in  1873,  under 
the  authority  of  an  expropriation  Act,  she  was  ejected  from  it,  the  commis- 
sioner taking  in  all  3  acres  ^tbs  of  this  property,  the  balance  being  in  the 
occupation  of  Maria  Kearney,  and  her  husband,  Francis  Kearney  (the  appel- 
lants). These  3  acres  ^^%  were  appraised  at  92,310,  and  that  sum  was 
paid  into  court  to  abide  a  decision  as  to  the  legal  or  equitable  rights  of  the 
parties  respectively.  Ann  Kean,  claimed  a  title  to  the  whole  of  the  land 
taken  under  an  alleged  parol  agreement  with  her  mother,  that  she  should 
have  the  land  in  satisfaction  of  £325,  the  residue  unpaid  of  the  loan  of  the 
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£376,  and  obtained  a  mle  idn  for  the  payment  to  her  of  the  Bum  of  $2,310, 
the  amonnt  awarded  as  a  compensation  for  the  land.  In  May,  1872,  the  admin- 
istratrix executed  an  informal  instrument  under  seal,  parporting  to  be  a 
lease  of  her  life  estate  to  the  ap  pellants  in  the  whole  property,  reserving  a 
rental  of  $80  a  year  and  liberty  to  occupy  two  rooms  in  a  dwelling  house 
then  occupied  by  her.  On  a  motion  to  make  this  rule  absolute,  sereral 
aiBdavits  were  filed,  including  those  of  the  appellants.  On  the  18th  January, 
1876,  the  matter  was  referred  to  a  master  to  take  evidence  and  report 
thereon,  subject  to  such  report  being  modified  by  the  court  or  a  judge.  The 
master  reported  that  the  appellants  had  the  sole  legal  and  equitable  rights 
in  the  property.  On  motion  to  confirm  that  report,  the  court  made  an  order 
apportioning  the  12,810  between  Ann  Kean  and  the  appellants,  the  former 
being  declared  entitled  to  be  paid  11,015.61,  and  the  latter,  on  filing  the  written 
consent  of  Mrs.  McMinn,  the  residue  of  the  12,810. 

Heldf  on  appeal,  1st.  That  the  administratrix,  having  personal  assets  of 
the  testator  sufficient  to  discharge  the  mortgage,  was  bound  in  the  due  course 
of  her  administration  to  discharge  said  incumbrance,  and  that  the  parol  agree- 
ment made  by  her  with  her  daughter  was  null  and  void. 

2nd.  That  when  the  land  is  taken  under  authority  of  legislative  provisions 

similar  to  Revised  Statutes  of  Nova  Scotia  (4th  Series),  c.  86,  s.  40,  et  geq.,  the 

compensation  money,  as  regards  the  capacity  of  married  women  to  deal  with 

it,  is  still  to  be  regarded  in  equity  as  land. 

Kearney  t.  Kean.— iii.  882. 

4    Construction  of — Tenants  in  common  or  joint  tenants — Costs, 

By  will  J.  H.  A.  directed : — **  Until  the  expiration  of  four  years  from  the 
time  of  my  decease,  and  until  the  division  of  my  estate  as  hereinafter  directed, 
my  executors  shall  every  year  place  to  the  credit  of  each  of  my  children  the 
sum  of  sixteen  hundred  dollars,  and  if  any  of  my  children  shall  have  died, 
leaving  issue,  then  a  like  sum  to  and  among  the  issue  of  the  child  so  dying, 
such  sum  of  sixteen  hundred  dollars  to  be  paid  by  half  yearly  instalments  to 
such  of  my  children  as  shall  be  of  age  or  be  married ;  but  if  any  advances 
shall  have  been  made  to  any  of  them,  and  interest  shall  be  due  thereon,  such 
interest  to  be  deducted  from  the  said  sum  of  sixteen  hundred  dollars.  As 
regards  the  division,  appropriation,  and  ultimate  disposition  of  my  estate,  it  is 
my  will  that,  subject  to  the  payment  of  my  just  debts  and  legacies,  bequests 
and  annuities,  I  have  heretofore  given  or  may  hereafter  give,  and  to  the 
expenses  of  the  management  of  my  estate,  all  the  rest,  residue  and  remainder 
of  my  estate,  and  the  interest,  increase  and  accumulation  thereof,  be  distributed, 
settled,  paid  and  disposed  of,  to  and  among  my  children  who  may  be  alive  at 
the- time  of  the  division  and  appropriation  into  shares  of  my  estate  hereinafter 
directed,  and  the  issue  then  living  of  such  of  my  children  as  may  be  then  dead, 
at  the  time  and  in  the  manner  following,  that  is  to  say  ;  that  inmiediately,  on 
the  expiration  of  four  years  from  my  death,  my  executors,  after  making  suoh 
provision  as  may  be  necessary  for  the  payment  of  any  debts  and  legacies  that 
may  be  outstanding  and  unpaid,  and  of  outstanding  annuities,  and  of  the 
expense  of  the  management  of  my  estate,  shall  divide  all  my  remaining  estate 
into  as  many  just  and  equal  shares  as  the  number  of  my  then  surviving 
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ohildren  and  of  my  children  who  shall  before  thekn  haye  died,  leaving  lawfol 
iasae  then  sarviving,  shall  amount  unto,  and  shall  apportion  and  set  off  one 
snob  share  to  each  of  my  said  then  surviying  children,  and  one  each  share  to 
the  lawful  issue  of  each  of  my  then  deceased  children,  whose  lawful  issue  shall 
be  then  surviving,  all  the  issue  of  each  deceased  child  standing  in  the  place  of 
such  deceased  child.  And  it  is  my  will,  and  I  direct,  that  from  henceforth  a 
separate  account  shall  be  kept  by  my  trustees  of  each  share,  and  of  the  interest 
and  profit  thereof,  and  the  payments  made  to  or  on  account  of  or  for  the  main- 
tenance and  education  of  each  of  my  said '  children  or  issue,  shall  be  charged 
against  the  share  apportioned  to  such  child  or  children,  or  wherein  such  issue 
shall  be  interested,  so  that  all  accumulations  and  profits  that  may  arise  shall 
enure  to  the  increase  of  each  several  share  on  which  such  accumulation  or 
profit  shall  accrue — it  being  my  intention  that  after  such  division  shall  take 
place,  the  maintenance,  education  and  support  of  each  of  my  children  while 
under  the  age  of  twenty-one  years  shall  be  drawn  from  the  separate  income  of 
such  child,  and  the  maintenance  and  education  of  the  ohildren  of  any  of  my 
children  who  may  havis  before  them  died,  leaving  issue,  shall  be  drawn  from 
the  shares  or  shares  set  apart  for  the  issue  cf  such  deceased  child  or  children. 
And  that  my  children,  and  such  issue  of  deceased  children  being  of  age,  that  is 
to  say,  of  the  age  of  twenty-one  years,  or  when  respectively  they  shall  attain 
the  age  of  twenty-one  years,  shall  be  severally  entitled  to  receive  for  their  own 
use  the  whole  of  the  interests  and  profits  of  the  share  and  proportion  of  my 
estate  to  which  they  may  be  respectively  entitled.'*  On  26th  May,  1864, 
M.  L.  A.,  testator's  daughter,  married  C.  H.  F.,  appellant  Testator  died 
24th  December,  1870.  On  25th  August,  1872,  testator's  daughter  died,  leaving 
three  children  H.  A.  F.,  E.  B.  F.  and  W.  S.  F.  On  the  14th  September,  1877, 
H.  A.  F.,  the  eldest  son  of  appellant  and  M.  L.  A.,  died.  Thereupon  the 
appellant  claimed  that  the  three  brothers  took  their  mother's  share  under  the 
will  as  tenants  in  common  and  the  property  being  personal  property,  H.  A.  F.'s 
share  vested  in  the  appellant,  his  father. 

Heldf  that  the  intention  of  the  testator  was  that  his  estate  should  be 
divided,  and  that  the  children  of  testator's  daughter  took  as  tenants  in  com- 
mon, and  consequently  on  the  death  of  the  eldest  son  the  whole  right,  title  and 
interest  in  his  share,  vested  in  the  appellant. 

Fisher  t.  Andenon.— iv.  406. 

5.    Annuities^  sale  of  corpris  to  pay. 

J.  B.  died  on  the  3rd  August,  1876,  leaving  a  will  dated  6th  August,  1875, 
and  a  codicil  dated  2lBt  July,  1876.  By  the  will  he  devised  to  his  widow  an 
annuity  of  $10,000  for  her  life,  which  he  declared  to  be  in  lieu  of  her  dower. 
This  annuity  the  testator  directed  should  be  chargeable  on  his  general  estate. 
The  testator  then  devised  and  bequeathed  to  the  executors  and  trustees  of  his 
will  certain  real  and  personal  property  particularly  described  in  five  schedules, 
marked  respectively,  A,  B,  C,  D  and  E,  annexed  to  his  will,  upon  these  trusts, 
viz. :  Upon  trust,  during  the  life  of  his  wife,  to  collect  and  receive  the  rents, 
issues  and  profits  thereof  which  should  be,  and  be  taken  to  form  a  portion  of 
his  **  general  estate ; "  and  then  from  and  out  of  the  general  estate,  during  the 
life  of  the  testator's  wife,  the  executors  wei-e  to  pay  to  each  of  his  five 
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daufthten  the  oleftr  yearly  som  of  |l,600  by  equal  quarterly  payments,  free 
from  the  debts,  contracts  and  engagements  of  iheir  respective  husbands. 
Next,  resuming  the  statement  of  the  trosts  of  the  sohednled  property  specifi- 
cally given,  the  testator  provided,  that  from  and  after  the  death  of  his  wife, 
the  trustees  were  to  collect  and  receive  the  rents,  bsues,  dividends  and  profits 
of  the  lands,  etc.,  mentioned  in  the  said  schedules,  and  to  pay  to  his  daui^ter 
M.  M.  A.,  the  rents,  etc.,  apportioned  to  her  in  schedule  A. ;  to  his  daughter 
E.  of  those  mentioned  in  schedule  B. ;  to  his  daughter  M.  of  those  mentioned 
in  schedule  C. ;  to  his  daughter  A.  of  those  mentioned  in  schedule  D. ;  and  to 
his  daughter  L.  of  those  mentioned  in  schedule  £. ;  each  of  the  said  daughters 
being  charged  with  the  insurance,  ground  rents,  rates  and  taxes,  repairs  and 
other  expenses  with  or  incidental  to  the  management  and  upholding  of  the 
property  apportioned  to  her,  and  the  same  being  from  time  to  time  deducted 
from  such  quarterly  payments.  The  will  then  directed  the  executors  to  keep 
the  properties  insured  against  loss  by  fire,  and  in  case  of  total  loss,  it  should  be 
optional  with  the  parties  to  whom  the  property  was  apportioned  by  the  sched- 
ules, either  to  direct  the  insurance  money  to  be  applied  in  rebuilding,  or  to  lease 
the  property.  It  then  declared  what  was  to  be  done  with  the  share  of  each  of 
his  daughters  in  case  of  her  death.  In  the  residuary  clause  of  the  will  there  were 
the  following  words : — **  The  rest,  residue  and  remainder  of  my  said  estate, 
both  real  and  personal,  and  whatsoever  and  wheresoever  situated,  I  give, 
devise  and  bequeath  the  same  to  my  said  executors  and  trustees,  upon  the 
trusts  and  for  the  intents  and  purposes  following.  '*  He  then  gave  out  of  the 
residue  a  legacy  of  $4,000  to  his  brother  D.  R.,  and  the  ultimate  residue  he 
directed  to  be  equally  divided  among  his  children  upon  the  same  trusts  with 
regard  to  his  daughters,  as  were  thereinbefore  declared,  with  respect  to  the  said 
estate  in  the  said  schedules  mentioned.  The  rents  and  profits  of  the  whole 
estate  left  by  the  testator  proved  insufficient,  after  paying  the  annuity  of  110,- 
000  to  the  widow,  and  the  rent  of  and  taxes  upon  his  house  in  L.,  to  pay  in 
full  the  several  sums  of  $1,600  a  year  to  each  of  the  daughters  during  the  life 
of  cheir  mother,  and  the  question  raised  on  this  appeal  was  whether  the  exe- 
cutors and  trustees  bad  power  to  sell  or  mortgage  any  part  of  the  eorptu,  or 
apply  the  funds  of  the  corpus  of  the  property,  to  make  up  the  deficiency. 

Held,  on  appeal,  that  the  annuities  given  to  the  daughters,  and  the  arrears 

of  their  annuities,  were  chargeable  on  the  corpus  of  the  real  and  personal  estate 

subject  to  the  right  of  the  widow  to  have  a  sufficient  sum  set  apart  to  provide 

for  her  annuity. 

Almon  Y.  Lewin. — v.  514. 

6.    Constrivction  of — Sivrjyliis — Whether  residuary  personal  estate 
of  the  testator  passed. 

Among  other  bequests  the  testator  declared  as  follows : — **  I  bequeath  to 
the  Worn  out  Preachers'  and  Widows'  Fund  in  connection  with  the  Wesleyan 
Conference  here  the  sum  of  £1,250,  to  be  paid  out  of  the  moneys  due  me  by 
Robert  Chestnut,  of  Fredericton.  I  bequeath  to  the  Bible  Society  £150.  I 
bequeath  to  the  Wesleyan  Missionary  Society  in  connection  with  the  Confer- 
ence the  sum  of  £1,500."  Then  follow  other  and  numerous  bequests.  The 
last  clause  of  the  will  is :  **  Should  there  be  any  surplus  or  deficiency,  a  pro 
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rata  addition  or  dednotion,  as  may  be,  to  be  made  to  the  following  bequests, 
namely,  the  Worn-out  Preachers'  and  Widows'  Fund,  Wesleyan  Missionary 
Society,  Bible  Society."  When  the  estate  came  to  be  wound  up  it  was  found 
that  there  was  a  very  large  surplus  of  personal  estate,  after  paying  all  annuities 
and  bequests.  This  surplus  was  claimed  on  the  one  hand,  under  the  will,  by 
these  charitable  institutions,  and  on  the  other  hand  by  the  heirs-at-law  and 
next  of  kin  of  the  testator,  as  being  residuary  estate,  undisposed  of  under  his 
will. 

Held,  affirming  the  judgment  of  the  Supreme  Court  of  New  Brunswick* 
that  the  **  surplus  "  had  reference  to  the  testator's  personal  estate  out  of  which 
the  annuities  and  legacies  were  payable;  and  therefore  a  pro  rata  addition 
should  be  made  to  the  three  above-named  bequests,  statutes  of  Mortmain  not 
being  in  force  in  New  Brunswick.    (Fournier  and  Henry,  JJ.,  dissenting). 

Ray  et  al.  t.  The  Annual  Conference  of  New  Brunswick,  etc.— vi.  308. 

7.    Validity  of — Insanity — Legacy  to  wife — Error — False  cause 
— Question  of  fact  on  appeal — Duty  of  Appellate  Court 

P.  L.,  executor  under  the  will  of  the  late  W.  B.,  sued  W.  C.  k,,  curator 
of  the  estate  of  W.  B.  during  the  lunacy  of  the  latter,  to  compel  W.  C.  A.  to 
hand  over  the  estate  to  him  as  executor.  After  preliminary  proceedings  had 
been  taken,  E.  R.  (the  appellant)  moved  to  intervene  and  have  W.  B.'s  last 
will  set  aside,  on  the  ground  that  it  had  been  executed  under  pressure  by 
D.  J.  M. ,  W.  B.'s  wife,  in  whose  favour  the  will  was  made,  while  the  testator 
was  of  unsound  mind.  The  appellant  claimed  and  proved  that  D.  J.  M.  was 
not  the  legal  wife  of  W.  B.,  she  having  another  husband  living  at  the  time  the 
second  marriage  was  contracted.  W.  B. ,  who  was  a  master  pilot  died  in  1881, 
having  made  a  will  two  years  previously.  His  estate  was  valued  at  about 
916,000.  On  the  4th  October,  1878,  W.  B.  made  a  will  by  which  he  bequeathed 
84,000  and  all  his  household  furniture  and  effects  to  his  wife,  J.  M. ;  92,000  to 
his  niece,  E.  B.  ;  $1,000  to  F.  S.  for  charitable  purposes,  and  the  remainder  of 
his  estate  to  his  brothers,  nephews,  and  nieces  in  equal  shares.  On  the  8th  of 
the  same  month  he  made  another  will  before  the  same  notary,  leaving  $800  to 
his  wife  J.  M.,  9400  to  each  of  his  nieces,  M.  and  E.  B.,  and  9400  to  his  brother, 
with  reversion  to  the  nieces  if  not  claimed  within  a  year,  and  the  remainder 
to  E.  B.  pn  the  17th  November,  1878,  W.  B.  made  another  will,  which  is 
the  subject  of  the  present  litigation,  and  by  which  he  revoked  his  former  wills 
and  gave  92,000  to  F.  S.,  for  the  poor  of  the  parish,  of  St.  Bochs,  and  the 
remainder  of  his  property  to  his  "  beloved  wife,  J.  M."  On  the  10th  January 
following,  W.  B.  was  interdicted  as  a  lunatic,  and  a  curator  appointed  to  his 
estate.  He  remained  in  an  asylum  until  December,  1879,  when  he  was  released, 
and  lived  until  his  death  with  his  niece,  E.  B., 'sister  of  the  appellant.  Chief 
Justice  Meredith  upheld  the  validity  of  the  will,  and  his  decision  was  affirmed 
by  the  Court  of  Queen's  Bench. 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  1.  Beversing  the  judg- 
ments of  the  Courts  below,  Bitchie,  C.  J.,  and  Strong,  J.,  dissenting,  that  the 
proper  inference  to  be  drawn  from  all  the  evidence  as  to  the  mental  capacity 
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of  the  testfttor  to  make  the  will  of  the  2lBt  Noyember,  was  that  the  testator, 
at  the  date  of  the  makiiig  of  the  will,  was  of  nnsoond  mind. 

2.  That,  as  it  appeared  that  the  only  oonsideration  for  the  testator's 
liberality  to  J.  M.  was,  that  he  supposed  her  to  be  *'  my  beloved  wife,  Julie 
Morin,"  whilst  at  that  time  J.  M.  was,  in  fact,  the  lawful  wife  of  another  man, 
the  universal  bequest  to  J.  H.  was  void,  through  error  and  false  causa. 

8.  That  it  is  the  duty  of  an  Appellate  Court  to  review  the  oonclosion 
arrived  at  by  courts  whose  judgments  are  appealed  from  upon  a  question  of 
fact  when  such  judgments  do  not  turn  upon  the  credibility  of  any  of  the 
witnesses,  but  upon  the  proper  inference  to  be  drawn  from  all  the  evidence  in 
the  case. 

[An  application  for  leave  to  appeal  was  refused  by  the  Judicial  Committee 

of  the  Privy  Council]. 

Kntsall  T.  LttfrMieois.— viiL  835. 

8.  Construction  of — Art,  889,  civil  code — Liability  of  universal 

legatee  for  hypothec  on  immoveahles  bequeathed  to  a  parti- 
cular legaiee. 

On  the  80th  April,  1869,  H.  8.  being  indebted  to  J.  P.  in  the  sum  of 
#8,000,  granted  a  hypothec  on  certain  real  estate  which  be  owned  in  the  city 
of  Montreal.  On  38th  June,  1870,  H.  8.  made  his  will,  in  which  the  following 
•clause  is  to  be  found :  "  That  all  my  just  debts,  funeral  and  testamentary 
'expenses  be  paid  by  my  executors,  hereinafter  named,  as  soon  as  possible  after 
my  death."  By  another  clause  he  left  to  W.  H.  in  usufruct,  and  to  his 
children  in  property,  the  said  immoveables  which  had  been  hypothecated  to 
secure  the  said  debt  of  98,000.  In  1879  H.  8.  died,  and  a  suit  was  brought 
against  the  representative  of  his  estate  to  recover  this  sum  of  98,000  and 
interest. 

Held,  reversing  the  judgment  of  the  Court  of  Queen's  Bench,  Strong.  J., 
dissenting,  that  the  direction  by  the  testator  to  pay  all  his  debts  included  the 
debt  of  13,000  secured  by  the  hypothec. 

Per  Foumier,  Taschereau  and  Gwynne,  J  J. — When  a  testator  does  not 
expressly  direct  a  particular  legatee  to  discharge  a  hypothec  on  an  immove- 
able devised  to  liim,  Art.  889  of  the  C.  C,  does  not  bear  the  interpretation  that 
such  particular  legatee  is  liable  for  the  payment  of  such  hypothecary  debt 
without  recourse  against  the  heir  or  universal  le^tee. 

HarFinfton  t.  Cone.--ix.  418. 

9.  Construction  of^Executor,  powers  of — Prohibition  to  alienate 

—AH,  972:  C.  C,  (P,Q.), 

By  the  8rd  clause  of  her  will,  H.  M.,  the  testatrix,  disposed  of  all  her 
property,  moveables,  and  immoveables,  in  favour  of  her  children  as  universal 
legatees.  The  legacy  was  subject  to  the  extended  powers  of  administration 
conferred  by  the  fifth  clause  of  the  will  (referred  to  in  the  statement  of  the 
oasej  and  also  to  the  power  to  alter  the  disposition  in  favour  of  the  testatrix's 
children  given  by  the  same  clause  to  her  husband  H.  L.,  the  executor  and  also 
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by  the  will  the  ezeontor  was  exonerated  from  the  obligation  of  making  an 
inventory  and  rendering  an  aoconnt.  H.  L.,  in  hia  quality  of  testapientary 
ezecntor  and  administrator  to  the  estate  of  the  said  H.  M.,  endorsed  acoommo> 
dation  promissory  notes  signed  by  C.  L.,  one  of  his  children,  and  the 
respondent,  as  holder  thereof  for  valne,  obtained  jodgment  against  both  the 
maker  and  indorsw.  An  execution  was  subsequently  issued  against  H.  L., 
uqualiU,  and  certain  real  estate  of  the  late  H.  M.,  which  he  detained  in  his 
said  capacity,  was  seized  and  advertised  for  sale.  J.  D.  L.  et  aX. ,  (the  appellants) 
who  are  the  only  children  of  the  defendant  H.  L.,  ftnd  his  wife,  opposed  the 
sale  of  the  property  seized  on  the  ground  that  the  said  property  was  in- 
i<iUi$iable, 

Heldf  reversing  the  judgment  of  the  oonrt  below,  Tasohereau  and  Gwynne, 
JJ.,  dissenting,  that  the  endorsements  were  not  authorized  by  the  will,  and 
that  the  clause  in  the  will,  exempting  the  property  of  the  testatrix  from  execu> 
tion,  is  valid,  and  must  be  given  effect  to.    Art.  972,  C.  C. 

Llonaii  T.  Volioii'i  Bank.— x.  526. 

10.  Institute — Substitute — Revendication — Prescription — Posses- 
sion, in  good  faith— AH,  2268,  C.  C.  (P.  Q.). 

On  the  27th  Oct.,  1828,  Suzanne  Pepin,  widow  of  Toussaint  Dufresne, 
made  her  will  in  authentic  form,  by  which  she  instituted  her  eleven  children  her 
universal  legatees ;  one  of  the  said  children  being  Jean  Baptiste  Bufresne,  the 
father  of  the  plaintiffs.  The  will  contained  the  following  clause  concerning  the 
property  bequeathed  to  the  children :~"  Pour  itrt  partcLg/  IgaUment^  pour  iceux 
en  jouir  leur  vie  durante^  pour  aprh  leur  mort,  retoumer  et  appartenir  d  leurs 
infants n/t  et  ndUre  en  legitime  manage^  ou  h  leurt  hJritiers  tuivant  la  loi."  The 
testatrix  died  on  the  29th  July,  1884,  and  her  will  was  published  {lu  et  publiJ) 
on  the  15th  April,  1885.  A  partition  took  place  between  her  eleven  children, 
and  the  lot  of  land  mentioned  in  the  declaration  of  the  plaintiffs  fell  to  Jean 
Baptiste  Dufresne,  their  father,  who  had  the  enjoyment  of  the  land  up  to  the 
time  of  his  death,  on  the  5th  March,  1872. 

The  said  Jean  Baptiste  Dufresne  left  eight  children,  the  plaintiffs  being 
six  of  them. 

The  will  of  Suzanne  Pepin  having  created  a  substitution  in  favour  of  her 
grandchildren,  the  plaintiffs  renounced  to  the  succession  of  their  father,  Jean 
Baptiste  Dufresne,  and  claimed  all  the  rights  that  might  accrue  to  them  as 
substitutes  in  virtue  of  the  will  of  their  grandfather,  and  they  took  possession 
of  the  lot  of  land  above  referred  to. 

During  his  enjoyment  of  the  said  lot  of  land  in  virtue  of  the  will  of  his 
mother,  Jean  Baptiste  Dufresne  by  two  deeds,  dated  respectively  the  18th 
Dec ,  1806,  and  8th  Oct.,  1868,  sold  to  the  defendants  the  right  to  work,  draw 
and  carry  away  all  the  sand  that  could  be  found  in  certain  parts  of  the  said  lot 
of  land  described  in  the  said  deeds.  The  defendants  opened  sand  pits  on  the 
said  property  and  removed  all  the  valuable  sand  which  could  be  found  during 
the  period  from  1867  to  1870. 
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The  plaintiffs  olftimed  that  their  father,  Jean  Baptiste  Dolreene,  as  insti- 
tute to  the  sabstitation  created  in  their  favour  by  the  will  of  Soxanne  Pepin, 
had  no  right  to  make  the  above  sale,  and  claimed  from  the  defendants  the 
▼alne  of  the  sand  so  removed. 

The  Snperior  Court  of  the  Province  of  Quebec  rendered  judgment  in 
accordance  with  the  respondents'  conclusions.  The  Court  of  Queen's  Bench 
for  that  province  (appeal  side)  confirmed  the  judgment  of  the  Superior  Court 
in  principle,  reducing  the  amount  awarded  by  two-eighths,  in  respect  of  the 
shares  of  a  daughter  not  properly  represented  in  the  cause,  and  of  a  son  who 
had  ratified  the  sales  made  by  his  father. 

Held,  affirming  the  judgments  of  the  courts  below,  that  the  substitute  has 
on  the  opening  of  the  substitution  a  personal  action,  founded  on  the  obligation 
which  the  law  imposes  upon  the  institute  (gr6v6)  to  restore  the  property,  to 
compel  the  latter  to  deliver  to  him  any  property  detached  from  the  land  and 
so  converted  into  moveables  which  remains  in  specie  in  his  possession,  or  to 
indemnify  him  in  money  for  any  property  so  detached  which  may  have  gone 
into  the  hands  of  tiert  dkenteurt. 

As  against  tiert  cUUnteurt  of  moveables  detached  from  the  land  which  is 
the  subject  of  substitution,  the  substitute  has  a  real  action,  an  action  of  revendi- 
cation,  for  the  recovery  of  his  property.  In  such  an  action  alternative  conclu- 
sions may  be  taken  that  the  tier$  dJtenteur  may  deliver  the  thing  sought  to  be 
recovered,  or,  if  being  a  possessor  in  bad  faith  he  has  ceased  to  possess  by 
consuming  the  thing,  or  by  disposing  of  it  to  another,  that  be  may  be  made  to 
pay  damages.  If  it  is  alleged  in  the  action  that  the  thing  has  already  been 
destroyed,  consumed,  or  converted,  then  the  first  alternative  conclusion  may 
be  snppressed. 

As  regards  prescription,  the  action  of  the  substitute  falls  under  article  2268 
C.  C,  and  the  tien  dJunteur  of  moveable  property  subject  to  substitution,  in 
order  to  avail  himself  of  prescription  must  show  possession  in  good  faith  for 
three  years  from  the  date  of  the  opening  of  the  substitution  before  the  institu- 
tion of  the  action .  The  publication  and  insinuation  of  the  will  of  Suzanne 
Pepin  was  not  sufficient  notice  from  which  to  presume  bad  faith,  which  must 
be  proved,  but  the  contracts  of  sale  of  18th  December,  1866,  and  8th  October, 
1868,  described  the  property  as  belonging  to  the  **  succession  Dnfresne,"  and 
this  was  sufficient  to  put  them  in  bad  faith,  as  they  had  no  righc  to  assume 
their  auteur  was  the  absolute  proprietor. 

Appeal  dismissed  with  costs. 

Bolmer  y.  DofMsne.— 9th  May,  1879. 

11.  Willy  ccmstruction  of — Legacy — Condition. 

A  testator,  by  the  8rd  clause  of  his  will,  devised  and  bequeathed  the 
residue  of  his  estate  to  his  wife,  four  sons  and  two  daughters,  the  devise  and 
bequest  being  subject  to  the  condition  that  they  should  all  unite  in  paying  to 
the  executors,  before  the  1st  January,  1877,  the  sum  of  91f600,  and  the  same 
sum  before  the  25th  January,  1882,  said  sums  to  pay  the  shares  of  two  of  the 
sons,  Alexander  and  Duncan.  By  the  4th  clause  he  gave  the  sum  of  91f600, 
without  condition,  to  each  of  his  sons,  Alexander  and  Duncan.  By  the  5th 
clause,  he  devised  to  his  sons,  Douglas  and  Robert,  two  lots ;  and  after  giving 
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several  legacies  to  his  danghters,  he  proceeded :  "  And  farther  that  Alexander 
and  Duncan  work  on  the  farm  until  the  legacies  hecome  due.'*  Alexander  left 
the  farm  in  1871  and  entered  into  mercantile  pursuits. 

Held,  reversing  the  judgment  of  the  Court  of  Appeal  for  Ontario  (6  Out. 
App.  B.  595),  Ritchie,  C.J.,  and  Henry,  J.,  dissenting,  that  the  construction  of 
the  paragraph  in  the  will,  hequeathing  the  91»600  to  Alexander  must  he  hased 
on  a  consideration  of  the  whole  will,  and  that  the  intention  was  that  Alexan- 
der's right  to  receive  his  legacy  was  conditional  on  his  working  on  the  farm 

and  assisting  in  earning  it. 

Oliver  T.  DavidsoiL— xi.  166. 

12.  Removal  of  executrix  for  wasteful  and  fraudulent  administra- 

tion. 

See  EXECUTOR,  5. 

13.  Construction  of — Contingent  interest 

T.  McE.,  a  testator,  having  previously  given  all  his  estate,  real  and  per- 
sonal, to  trustees  in  trust  for  his  wife  for  life,  or  during  her  widowhood,  made 
a  devise  as  follows : — **  In  trust  also,  that  at  the  death,  or  second  marriage  of 
my  said  wife,  should  such  happen,  my  son  Thomas,  if  he  be  then  living  shall 
have  and  take  lot  number  1,  etc.,  which  I  hereby  devise  to  him,  his  heirs,  and 
assigns  to  and  for  his  and  their  own  use  for  ever."  The  testator  then  gave  to 
his  other  sons  and  to  his  daughters  other  real  estate  in  fee.  He  directed  that 
all  the  said  devises  "  in  this  section  of  my  will  mentioned  and  devised " 
should  take  effect  upon  and  from  the  death  or  marriage  of  his  wife,  and  not 
sooner.  He  gave  all  his  other  lands  in  trust  for  sale,  the  rents  and  proceeds 
to  be  at  his  wife's  disposal  while  unmarried,  and  after  her  death  or  marriage 
all  his  personal  property  and  estate  remaining  was  to  be  equally  divided  among 
his  children  ;  provided  always,  that  in  the  event  of  any  child  dying  without 
issue  before  coming  into  possession  of  his  or  her  share  "  of  the  property  or 
money  hereby  devised  or  bequeathed,"  the  share  of  such  child  should  go 
equally  among  the  survivors  and  their  issue,  if  any,  as  shall  have  died  leaving 
issue.  The  residuary  clause  was  as  follows :~ "  All  other  my  lands,  tene- 
ments, houses,  hereditaments,  and  real  estate,"  etc. 

Held,  Ritchie,  C.J.,  and  Fournier,  J.,  dissenting,  reversing  the  judgment 
of  the  court  below,  Keefer  v.  McKay,  9  Ont.  App.  R.  117,  that  the  interest 
devised  to  Thomas  was  contingent  upon  his  surviving  his  mother. 

HepchantB'  Bank  t.  Keefer.— 12th  Jan'y,  1885.— xiii.  515. 

14.  Willy  constrvbction  of — Devise  to  creditor  of  certain  specific 

lands  avd  of  unascertained  chattels  not  superseded — Satis- 
foAition, 

The  will  of  the  late  John  Severn  by  clause  "  B  "  provided  as  follows : — 

**  I  devise  all  the  lands  situate  in  said  village  of  Yorkville,  and  particularly 

described  in  the  first  schedule  hereto,  unto  my  son  George,  his  heirs  and 

assigns,  together  with  their  actual  and  reputed  appurtenances,  or  with  the 

same  or  any  part  thereof,  held,  used  and  occupied  or  enjoyed,  or  known,  taken 
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or  oontidered  as  part  or  paroel  thereof,  together  ftlso  with  all  and  all  manner 
of  engines,  fixtures,  ntensils  and  implements,  and  the  appurtenances  and  stock 
in  trade  therein,  or  in  or  about  the  premises  at  my  decease,  he  or  they  pajdng 
in  exoneration  of  any  other  estate,  any  incumbrances  which  at  the  time  of  my 
decease  shall  a£feot  the  same,  and  this  devise  to  be  accepted  by  and  to  be  in 
full  discharge  of  any  and  every  claim  he  shall  have  against  my  estate  at  the 
time  of  my  decease." 

Clause  *'  L  "  provided :  **  And  it  is  my  will  and  desire  that,  if  at  any  time 
between  the  day  of  the  date  of  this  my  will  and  the  time  of  my  decease,  any 
sale  or  other  disposition  of  any  of  the  said  lands  and  premises  herein  specifi- 
cally devised  by  me  shall  be  made  by  me,  the  consideration  money  received 
therefor  in  money  or  otherwise,  to  the  amount  thereof,  or  the  value  thereof, 
shall  be  a  charge  upon  the  whole  of  my  real  estate,  and  shall  become  due  and 
payable  to  the  devisee  to  whom  the  said  land  is  herein  specifically  devised,  or 
to  his  or  her  heirs,  executors,  administrators  or  assigns,  within  five  years  after 
my  decease,  with  interest  after  the  first  year  of  my  decease,  the  securities  (if 
any)  received  in  part  or  whole  payment  of  such  consideration,  if  any  being  at 
the  time  of  decease,  to  be  transferred,  conveyed  and  assigned  to  the  said 
devisee,  his  or  her  executors,  administrators  or  assigns,  and  to  be  by  him,  her 
or  them  received  as  to  the  amount  then  owing  thereon  in  part  or  in  whole 
payment  of  the  said  consideration  money  as  the  case  shall  be.** 

Between  the  date  of  the  making  of  the  will  and  the  death  of  the  said  John 
Severn,  the  said  testator  sold  the  said  properties  specifically  devised  by  Clause 
"  B  '*  of  the  said  will,  comprising  a  brewery  and  stock  and  plant  therein,  to  his 
sou  George,  the  appellant,  the  purchase  money  paid  thereon  being  the  sum  of 
$83,987.20  and  it  was  contended  on  the  part  of  the  appellant  that,  to  the  extent 
of  this  sum  of  $38,987.20,  the  said  appellant  was  entitled,  under  Clause  "  L** 
of  the  said  will,  to  a  charge  upon  the  estate  of  the  testator. 

The  Court  of  Appeal  for  Ontario  Held,  reversing  the  judgment  of  Fergu- 
son, J.,  that  in  effecting  the  sale  to  the  appellant,  the  testator  made  a  sale  in 
a  manner  not  contemplated  by  him  at  the  date  of  the  making  of  the  said  will; 
and  that  by  the  said  will  the  said  testator  provided  in  Clause  **.L**  for  a 
sale  by  himself  to  some  third  person,  and  that  the  testator  intended  when 
entering  into  the  agreement  with  the  appellant  to  supersede  the  devise  referred 
to  in  favour  of  the  appellant,  and  that  the  effect  of  the  sale  was  to  accomplish 
that  purpose.     (See  8  Ont.  App.  B.  725). 

On  appeal  to  the  Supreme  Court  of  Canada,  Held,  reversing  the  judgment 
of  the  Court  of  Appeal,  that  the  devise  of  the  lands  was  not  superseded— 
G Wynne,  J.,  dissenting.  Bat  the  appellant  was  not  entitled  to  the  value  of 
the  stock  and  plant  in  the  brewery,  in  the  event  of  their  sale  to  him  in  the 
testator's  lifetime,  because  what  was  given  to  him  was  not,  as  in  the  case  of 
lands,  certain  specific  ascertained  property,  but  only  flaotuating  and  unascer- 
tained property,  that  is,  such  property  as  should  be  on  the  premises  at  the 
time  of  the  testator's  decease. 

Appeal  allowed  with  costs  of  all  parties  out  of  the  estate. 

Bevern  v.  Anher^— -Ifith  February,  1885. 
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15.  Devisee — Mortgage  by  testator — Foreclosure  of — Suit  to  sell 

real  estate  for  payment  of  debts — Decree  under  5  Geo.  11. 
c.  7 — Conveyance  by  purchaser  at  sale — Assignment  of 
mortgage — Statute  confirming  title — R  S.  (N.S.)  4th  Series^ 
c.  36,  s.  47. 

See  SALE  OF  LANDS,  17. 

■ 

16.  Will,  coTistmction  of — Legacy — Alienation  of  property  he-- 

queathed  by  testator ,  effect  of — Partition — Estoppel, 

W.  F.  by  his  wiU  bearing  date  11th  February,  18S8,  irUer  aUa  devised  to 
M.  his  daughter  by  an  Indian  woman  and  to  E.  and  M.,  his  daughters  by  ano- 
ther  woman,  a  defined  portion  of  the  seigniories  of  Temiscouata  and 
Madawaska,  and  the  balance  of  said  property  to  his  sons  W.  and  E.  A  short 
time  after  making  his  will  the  testator,  who  was  heavily  in  debt,  received  an 
unexpected  offer  of  £15,000  for  the  said  seigniories,  and  he  therefore  sold  at 
once,  paid  his  most  pressing  debts,  amounting  to  £5,400  and  the  balance  of 
£9,600  was  invested  by  loaning  it  on  security  of  real  estate*  At  his  death,  his 
estate  appearing  to  be  vacant  as  regards  the  £9,600,  a  curator  was  appointed. 
On  the  27th  September,  1889,  the  parties  entitled  under  the  will  proceeded  to 
divide  and  apportion  their  legacies,  basing  their  calculations  upon  the  approxi- 
mate area  of  the  seigniories  devised,  and  received  the  collected  part  of  the  sums 
allotted  to  each  by  the  partition.  In  an  action  bron^^t  by  W.  F.  the  respondent,, 
who  was  residuary  legatee,  against  the  curator  in  order  to  make  him  render  an 
account,  the  court  ordered  the  curator  to  render  an  account,  which  he  did,  and 
he  deposited  950,000  and  other  securities.  On  a  report  of  distribution  being 
made  W.  F.  (the  respondent)  filed  an  opposition  claiming  his  share  under  the 
will.  This  opposition  was  contested  by  J.,  the  appellant,  on  the  grounds :  1st. 
That  the  legacies  were  revoked  and  that  in  his  capacity  of  universal  legatee  to 
his  mother  (the  legitimate  child,  he  alleged,  of  the  testator,  and  the  Indian 
woman  who  was  commune  en  biens  with  the  testator)  he  was  entitled  to  one-half 
of  the  proceeds  of  the  said  £9,600 ;  and  2nd.  that  in  the  event  of  his  claim  to 
legitimacy  and  revocation  of  the  legacy  being  rejected,  as  by  the  will  the 
daughters  were  exempt  from  the  payment  of  the  debts,  he  should,  ^s  represent- 
ing one  of  the  daughters,  be  entitled  to  her  proportion  of  £15,000,  the  net 
proceeds  of  the  sale. 

Held,  affirming  the  judgment  of  the  court  below,  that  J.  (the  appellant),  not 
having  at  the  death  of  his  mother  repudiated  the  portage  to  which  she  was  a 
party,  but  on  the  contrary  having  ratified  it  and  acted  under  it,  was  estc^ped 
from  claiming  anything  more  than  what  was  allotted  to  his  mother. 

Per  Strong,  Fournier  and  Tasohereau,  J  J. — That  under  the  law  prior  to 
the  Code  the  sale  of  the  seigniories  which  were  the  subject  of  the  legacy  in 
question  in  this  cause,  had  not,  considering  the  circumstances  under  which  it 
was  made,  the  effect  of  defeating  the  legacy.  Senible,  per  Henry,  J. — Thai 
there  was  a  revocation  of  the  legacy. 

The  judgment  of  the  court  below  held  that  as  the  testator  declared  thai 
the  daughters  should  not  be  liable  for  the  pajrment  of  his  debts,  partition,  as 
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regards  them,  shoald  be  made  of  the  sam  of  £15,000,  the  prioe  obtained  from 
the  sale  of  the  seigniories  bequeathed,  and  not  of  the  £9,600  remaining  in  his 
snccession  at  his  death.  On  cross  appeal  to  the  Supreme  Court  of  Canada, 
Held,  thajb  on  the  pleadings  before  the  oourt  no  adjudication  could  be  made  as 
to  the  sum  of  £5,400  paid  by  the  curator  for  the  debts,  and  that  in  the  distri- 
bution of  the  moneys  in  court  all  that  J.  (the  appellant)  could  claim  to  be 
collocated  for,  was  the  unpaid  balance  (if  any)  of  his  mother^s  share  in  the 
moneys,  securities,  interest,  and  profit  of  the  said  sum  of  £9,600  in  accordance 

with  ih^pariage  of  the  27th  September,  1839. 

Jones  T.  Frater.— xiii.  342. 

1 7 .  Dev  ise  tmder — A  bsolute — Subsequent  restriction — Repugnancy. 

A  testator  directed  his  real  estate  to  be  sold  and  the  proceeds,  after  pay- 
ment of  debts  and  certain  legacies,  to  be  divided  into  twelve  equal  parts,  "  five 
of  which  I  give  and  devise  to  my  beloved  daughter  CM.,  four  of  which  I  give 
and  devise  to  A.  E .  F.,  (daughter),  and  three  of  which,  subject  to  the  condi- 
tions and  provisions  hereinafter  set  forth,  I  reserve  for  my  son  C.  W.  M.  But 
in  no  case  shall  any  creditor  of  either  of  my  children,  or  any  husband  of  either 
of  my  children,  daughters,  have  any  claim  or  demand  upon  the  said  execu- 
trices,  etc.,  but  their  respective  shares  shall  be  kept  and  the  interest,  rents,  and 
profits  thereof  shall  be  paid  and  allowed  to  them  annually  •  •  « 
during  their  respective  lives."  In  an  action  by  the  daughters  to  have  their 
shares  paid  over  to  them  untrammelled  by  any  trust. 

Held,  affirming  the  judgment  of  the  court  below,  that  it  was  clearly  the 

intention  of  the  testator  that  the  daughters  should  only  receive  the  income 

from  the  shares  daring  their  lives. 

Foot  T.  Foot.— zv.  699. 

18.  Trustees  under,  in  Province  of  N.  S.  prior  to  61  V.  c  11,  s.  69 — 

Commission  to — Rule  of  law. 

See  TRUSTS  AND  TRUSTEES,  16. 

19.  Contingent  interest — Protection  against  waMe, 

By  his  will  a  testator  provided  as  follows : 

"  I  give,  devise  and  bequeath  unto  my  dear  wife  J.  all  and  singular  my 
real  and  personal  estate,  property,  moaies,  etc.,  etc.,  to  have  and  to  hold  the 
same,  etc.,  to  my  said  wife  J.  her  heirs,  executors,  administrators  an(^ assigns 
-forever. 

"  And  my  will  is  further  that  in  case  there  should  be  any  child  or  children 
of  my  deceased  brother  M.,  formerly  of,  etc.,  living  at  the  time  of  the  decease 
of  my  said  wife,  then  that  such  child  or  children  should  receive  out  of  the 
proceeds  of  my  said  property  at  her  decease  the  sum  of  three  thousand  pounds, 
Halifax  currency." 

* 

D.  the  only  child  of  M.  during  the  lifetime  of  the  testator's  wife  brought 
suit  to  protect  his  legacy  against  dissipation  of  the  estate  by  the  widow. 

Held,  reversing  the  judgment  of  the  court  below,  that  D.  had  more  than 
a  possibility  or  expectation  of  a  future  interest ;  he  had  an  existing  contingent 
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intereBt  in  the  estate  and  was  entitled  to  have  the  estate  preserved  that  the 

legaoy  might  be  paid  in  case  of  the  happening  of  the  contingency  on  which  it 

depended. 

Duggan  T.  Duggan.— xvii.  343. 

20.  Construction  of — Devise — Joint  tenancy  or  tenancy  in  common 

— Evidence  to  establish — Adm^issibility  of, 

A  will  devised  certain  property  to  the  testator's  two  sons,  their  heirs,  etc., 
and  provided  that  the  devisees  should  jointly  and  in  equal  shares  pay  the  tes- 
tator's debts  and  the  legacies  in  the  will.  There  were  six  legacies  of  £50  each 
to  other  children  of  the  testator,  and  these  were  to  be  paid  by  the  devisees  at 
the  expiration  of  2,  3,  4,  5,  6  and  7  years  respectively.  The  estate  vested 
before  the  statute  abolishing  joint  tenancies  in  Nova  Scotia  came  into  opera- 
tion. 

Held,  reversing  the  decision  of  the  court  below,  Tasohereau  and  Owynne, 
JJ.,  dissenting,  that  these  provisions  for  payment  of  debts  and  legacies  indi- 
cated an  intention  on  the  testator's  part  to  effect  a  severance  of  the  devise, 
and  the  devisees  took  as  tenants  in  common  and  not  as  joint  tenants.  Fisher 
V.  AnderMOJiy  4  C.  S.  C.  R.  406,  followed. 

On  the  trial  of  a  suit  between  persons  claiming  through  the  respective 
devisees  to  partition  the  real  estate  so  devised  evidence  of  a  conversation 
between  the  devisees,  which  plaintiff  claimed  would  show  that  a  severance  was 
made  after  the  estate  vested,  was  tendered  and  rejected  as  being  evidence  to 
assist  in  construing  the  will. 

Held,  Gwynne,  J.,  dissenting,  that  it  was  properly  rejected. 

Held,  per  Gwynne  and  Patterson,  JJ.,  that  the  evidence  might  have  been 

received  as  eVidence  of  a  severance  between  the  devisees  themselves  if  a  joint 

tenancy  had  existed. 

Clark  T.  Clark,  -xvii.  376. 

21.  Construction  of — Transfer — Effect  of — SaZe  of  rights — Man- 

datory— Negotiorwm  gestor — Parties  to  suit  for  partition — 
Art.  920,  C,  C.  P.—Pv/rchase  by  curator— AH.  U84.,  C,  C. 

In  1871,  C.  Z.  D.,  one  of  the  institutes  under  the  will  of  G.  D.  died  without 
issue,  and  by  his  will  made  the  defendant  his  universal  legatee.  Plaintiff 
claimed  his  share  in  the  estate  of  G.  D.  under  a  deed  of  assignment  made  by 
defendant  to  plaintiff  in  1862  of  all  right,  title  and  interest  in  the  estate. 

Held,  that  the  plaintiff  did  not  acquire  by  the  deed  of  1862  the  defendant's 
title  or  interest  in  any  portion  of  G.  Z.  D.'s  share  under  the  will  of  1871. 

Held,  further,  that  under  the  will  of  the  late  J.  D.,  C.  Z.  D.'s  share  reverted 
either  to  the  surviving  institutes  or  to  the  substitutes,  and  that  all  defendant 
took  under  the  will  of  C.  Z.  D.  was  the  accrued  interest  on  the  capital  of  the 
share  at  the  time  of  his  death. 

'  By  the  judgment  appealed  from,  the  defendant  was  condemned  to  render  an 
account  of  his  own  share  in  the  estate  which  he  transferred  to  plaintiff  by 
notarial  deed  in  1862,  and  also  an  account  of  C.  D.'s  share,  another  institute 
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who  in  1882  tranBferred  his  rights  to  the  plaintiff.  The  transfer  made  by  the 
defendant  was  in  his  capacity  of  co-legatee  of  such  rights  and  interests  as  he 
had  at  the  time  of  the  transfer,  and  he  had  at  that  time  received  the  sixth  of 
the  sam  for  which  he  was  saed  to  acconnt. 

Held,  reversing  the  judgment  of  the  ooart  below,  that  the  plaintiff  took 
nothing  as  regards  these  sums  under  the  transfer,  and  even  if  he  was  en- 
titled to  anything,  the  defendant  woold  not  be  liable  in  action  to  aoooant  as 
the  mandatory  or  negotiorum  gettor  of  the  plaintiff. 

2.  F.  D.  and  E.  D.,  having  acquired  an  interest  in  G.  Z.  D.*s  share  after 
they  had  transferred  their  share  to  the  plaintiff  in  1869,  the  plaintiff  could  not 
maintain  his  action  without  making  them  parties  to  the  snit.  Art.  990, 
C.  P.  C. 

Per  Tasohereaa,  J,^Quare ;  Were  not  the  transfers  made  by  the  institutes 

E.  D.,  F.  D.  and  C.  D.  to  the  plaintiff  while  he  was  curator  to  the  substitution 

nail  and  void  under  Art.  1484,  C.  C? 

Dorion  Y.  Dorlon.— zx.  430. 

22.  Devise  of  land  without  estate  therein — ^Action  for  declaration  of 
title — Possession — Statute  of  Limitations. 

See  TITLE,  7. 


23.  Will — Construct icni — Devise  to  children  and  their  issue — Per 
stirpes  or  per  capita — Statute  of  Limitations — Possession, 

Under  the  following  provisious  of  a  will.  '*  When  my  beVoved  wife  shall 
have  departed  this  life  and  my  daughters  shall  have  married  or  departed  this 
life,  I  direct  and  require  my  trustees  and  executors  to  convert  the  whole  of 
my  estate  into  money  .  .  .  and  to  divide  the  same  eqjially  among 
those  of  my  said  sons  and  dauKhters  who  may  then  be  living,  and  the  children 
of  those  of  my  said  sons  and  daughters  who  may  have  departed  this  life  pre- 
vious thereto :  " 

Held,  reversing  the  judgment  of  the  Court  of  Appeal  for  Ontario,  Ritehle, 
C.  J.,  dissenting,  that  the  distribution  of  the  estate  should  be  per  capita  and  not 
per  stirpes. 

A  son  of  the  testator  and  one  of  the  executors  and  trustees  named  in  the 
will  was  a  minor  when  his  father  died,  and  after  coming  of  age  he  never 
applied  for  probate  though  he  knew  of  the  will  and  did  not  disclaim.  With 
the  consent  of  the  acting  trustees  he  went  inte  possession  of  a  farm  belonging 
to  the  estate  and  remained  in  possession  over  twenty  years,  and  until  the 
period  of  distribution  under  the  clause  above  set  out  arrived,  and  then  claimed 
to  have  a  title  under  the  Statute  of  Limitations. 

Held,  affirming  the  decision  of  the  Court  of  Appeal,  that  as  he  held  under 

an  express  trust  by  the  terms  of  the  will,  the  rights  of  the  other  devisees  could 

not  be  barred  by  the  statute. 

Hoa|hton  v.  BelL— April  4th,  1892. 
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"Will — Continued, 

24.  Agreement  to  provide  for  grand-daughter  by  will — Services 
rendered — Specific  performance—  Remuneration  quantv/m 
meruit 

See  SPECIFIC  PERFORMANCE,  6. 

26.  Executor — Incumbrance  on  property  of  estate  by — Judgment 
against  executor  by  Legatee — Priority  of,  over  personal 
creditors*  of  executors — "  Balance  and  remainder  of  the  pro- 
perty and  of  any  estate  "  Words  *'  property  and  estate  "  both 
sufficient  to  pass  realty. 

See  EXECUTORS,  13. 

26.  Construction — Usufruct — Sheriff's  sale — Effect  of— Art  711, 
C  a  P. 

The  will  of  the  late  J.  McG.  contained  the  following  provisions : 

"  Fifthly. — I  give,  devise  and  bequeath  unto  Helen  Mahers,  of  the  said 
parish  of  Montreal,  my  present  wife,  the  usufmct,  use,  and  enjoyment  during 
all  her  natural  lifetime  of  the  rest  and  residue  of  my  property,  moveable  or 
immoveable,  .  .  .  which  I  may  have  a  ay  right,  interest  or  share  at  the 
time  of  my  death,  without  any  exception  or  reserve. 

*'  To  have  and  to  hold,  use  and  enjoy  the  said  usufruct,  use,  and  enjoyment 
of  the  said  property  unto  my  said  wife,  the  said  Helen  Mahers,  as  and  for 
her  own  property,  from  and  after  my  decease  and  during  all  her  natural  life- 
time. 

"  Sixthly. — I  give,  devise  and  bequeath  in  full  property  unto  my  son,  James 
McGregor,  issue  of  my  marriage  with  the  said  Helen  Mahers,  the  whole  of  the 
property  of  whatever  nature  or  kind,  moveable,  real,  or  personal,  of  which  the 
usufruct,  use,  and  enjoyment  during  her  natural  lifetime  is  hereinbefore  left 
to  my  said  wife,  the  said  Helen  Mahers,  but  subject  to  the  said  usufruct,  use 
and  enjoyment  of  his  mother,  the  said  Helen  Mahers,  during  all  her  natural 
lifetime  as  aforesaid,  and  without  any  account  to  be  rendered  of  the  same  or  of 
any  part  thereof  to  any  person  or  persons  whomsoever.  Should,  however, 
my  said  son,  the  said  James  McGregor,  die  before  his  said  mother,  my  said 
wife,  the  said  Helen  Mahers,  then  and  in  that  case  I  give,  devise  and  bequeafh 
the  said  property  so  hereby  bequeathed  to  him  to  the  said  Helen  Mahers  in  full 
property  to  be  disposed  of  by  last  will  and  testament  or  otherwise  as  she  may 
think  fit,  and  without  any  account  to  be  rendered  of  the  same  or  of  any  part 
thereof  to  any  person  or  persons  whomsoever. 

'*  To  have  and  to  hold  the  said  hereby  bequeathed  and  given  property  to 
the  said  James  McGregor,  his  heirs  and  assigns,  should  he  survive  his  said 
mother,  as  and  for  his  and  their  own  property  forever,  and  in  the  event  of  his 
predeceasing  his  said  mother  unto  the  said  Helen  Mahers,  her  heirs  and  assigns, 
as  and  for  her  and  their  property  forever." 

CA8.  DIG. — 56 
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Held,  affirming  the  jadgment  of  the  Court  of  Qaeen's  Bench  for  Lower 
Canada  (Appeal  side),  1  R.  Q.  (1892)  197,  that  the  will  of  J.  MoG.  did  not  create 
«  substitution,  but  a  simple  bequest  of  usufruct  to  his  wife  and  of  ownership 
to  his  son. 

Held,  also,  that  a  sheriff's  sale  (dfere'i)  of  property  forming  part  of  J. 
MoG.'s  estate  under  an  execution  issued  against  a  person  who  was  in  posses- 
sion under  a  title  from  the  wife,  such  sale  having  taken  place  after  J.  MoO.'s 
eon  became  of  age,  was  valid  and  purged  all  real  rights  which  the  son  might 
have  had  under  the  will.  Art.  711,  C.  C.  P.,  PaWm  ▼.  Morin^  16  L.  C.  R.  S67, 
followed. 

HoOregop  T.  Canada  InTettmeni  and  Agency  Go^— zzi.  499. 

Winding-up — Of  insolvent  bank  under  Imperial  Companies  Act^ 
1862. 

See  COBPOBATIONS,  16. 

2.    Of  insolvent  bank  under  45  V.  c.  23  (D.). 

See  BANKS  AND  BANKING,  7. 

8.    Right  of  set  off  by  shareholder  in  action  against — 45  V.  c.  23, 
s,  76  (D.). 

See  BANKS  AND  BANKING,  8. 

4.    Of  insolvent  bank — Priority  of  Crown — Not  taken  away  by 
45  V.  c.  23  (D.). 

See  CROWN,  16. 

6.    Winding-up  Act — Company — Winding  up  order — Notice  to 
creditors,  etc—4S  V.  c.  23,  «.  ^4- 

It  ie  a  subetantial  objection  to  a  winding  up  order  appointing  a  liquidator 
to  the  estate  of  an  insolvent  company  under  46  V.  c.  38,  that  such  order  has 
been  made  without  notice  to  the  creditors,  oontributories,  sharsholders  or 
members  of  the  company  as  required  by  s.  24  of  said  Act,  and  an  order  so 
made  was  set  aside,  and  the  petition  therefor  referred  back  to  the  judge  to  be 
dealt  with  anew. 

Per  Gwynne,  J.,  dissenting,  that  such  an  objection  is  purely  teohnioel  and 

unsubstantial,  and  should  not  be  aUowed  to  form  the  subject  of  an  appeal  to 

this  court. 

Bhoolbred  t.  Union  Fin  Ins.  Go^— xiy.  6S4. 

6.    45  V.  c.  23^47  V,  c.  39 — Winding-up  of  insolvent  bank- 
Proceedings  in  case  of. 

Sections  2  A  8  of  the  Winding-np  Act,  47  V.  c.  89,  providing  for  the  wind- 
ing up  of  insolvent  companies  do  not  apply  to  banks,  but  an  insolvent  bank 
whether  in  process  of  liquidation  or  not  at  the  time  it  is  sought  to  bring  it 
under  the  Winding-up  Act,  must  be  wound  op  with  the  preliminary  proceedings 
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V/lnding'Uth— Continued. 

provided  for  by  as.  99  to  102  of  45  V.  o.  28,  as  amended  by  47  V.  o.  89  (2). 
Strong  and  Gwynne,  JJ.,  dissenting. 

Hott  T.  Bank  of  Nova  Scotia. — In  re  the  Bank  of  Liverpool. — xiv.  650, 

7.  Winding-up    Act — Bank — Shareholders  in — Winding  up — 

-K.  S.  C,  c.  129 — Contributory — Calla  on — Bovhle  liability 
—Set-off— Bank  Act—R  S.  G.  c.  120. 

A  contributory  of  an  insolvent  company,  who  is  also  a  creditor,  cannot  set 
off  the  debts  dae  to  him  by  the  company  against  calls  made  in  the  coarse  of 
winding-np  proceedings  in  respect  of  the  doable  liability  imposed  by  the 
Banking  Act,  Revised  Statutes  of  Canada,  o.  120. 

The  Maritime  Bank  t.  Troop.— zvi.  456. 

8.  Winding-up  Act — jB.  S.  C.  c.  129 — Application  of  to  provincial 

company — Winding-up  proceedings — Reference  to  master. 

A  company  incorporated  by  the  legislature  of  Ontario  may  be  put  into 
compulsory  liquidation  and  wound  up  under  the  Dominion  Winding-up  Act, 
B:  S.  C.  c.  129. 

In  assigning  to  provincial  courts  or  judges  certain  functions  under  the 
Winding-up  Act,  Parliament  intended  that  the  same  should  be  performed  by 
means  of  the  ordinary  machinery  of  the  court  and  by  its  ordinary  procedure. 
It  is,  therefore,  no  ground  of  objection  to  a  winding-up  order  that  the  security 
to  be  given  by  the  liquidator  appointed  thereby  is  not  fixed  by  the  order,  but  is 
left  to  be  settled  by  a  master. 

Bhoolbred  t.  Clarke. — In  re  Union  Fire  Ins.  Co.— xvii.  265. 

9.  Winding-wp  Act,  R.  S.  C.  c- 129,  s.  3 — Constitutional  law — 

Foreign  corporations — Liquidation. 

Section  8  of  "  The  Winding-up  Act,**  Bevised  Statutes  of  Canada  c.  129 
which  provides  that  the  Act  applies  to  .  .  .  incorporated  trading  companies 
doing  business  in  Canada  wheresoever  incorporated  is  intra  vires  of  the  Parlia- 
ment of  Canada. 

2.  A  winding-up  order  by  a  Canadian  Court  in  the  matter  of  a  Scotch 
company  incorporated  under  the  Imperial  Winding-up  Acts  doing  business  in 
Canada,  and  having  assets  and  owing  debts  in  Canada,  which  order  was  made 
upon  the  petition  of  a  Canadian  creditor  with  the  consent  of  the  liquidator 
previously  appointed  by  the  court  in  Scotland  as  ancillary  to  the  winding-up 
proceedings  there  is  a  valid  order  under  the  said  Winding-up  Act  of  the 
Dominion.  MercJianVt  Bank  of  Halifax  v.  GiUetpie,  10  Can.  S.  C.  B.  812,  dis- 
tinguished. 

Allen  T.  Hanson.— In  re  the  Scottish  Canadian  Asbestos  Co.— zviii.  667. 

10.  Windin^f-up  Act — R,  S.  C.  c.  129 — Insolvent  bank — Appoint- 

Toent  of  liquidators — Right  to  appoint  another  bank — Dis- 
cretion of  judge. 

The  Winding-up  Act  provides  that  the  shareholders  and  creditors  of  a 
company  in  liquidation  shall  severally  meet  and  nominate  persons  who  are  to 
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be  appointed  liqnidaion  and  the  judge  having  the  appointment  ehall  chooee  the 
Uqnidaton  from  among  rach  nominees.  In  the  case  of  the  Bank  of  Liverpool 
the  jndge  appointed  liquidators  from  among  the  nominees  of  the  oreditors,  one 
of  them  being  the  defendant  bank. 

Held,  affirming  the  judgment  of  the  Supreme  Court  of  Nova  Sootia  (28  N.  S. 
Bep.  97)  that  there  is  nothing  in  the  Act  requiring  both  creditors  and  share- 
holders to  be  represented  on  the  board  of  liquidators ;  that  a  bank  may  be 
appointed  liquidator;  and  that  if  any  appeal  lies  from  the  decision  of  the 
judge  in  exercising  his  judgment  as  to  the  appointment  such  discretion  was 
wisely  exercised  in  this  case. 

Present:  Sir  W.  J.  Ritchie,  C.J.,  and  Strong,  Foumier,  Owynne  and 
Patterson,  JJ. 

Fonythe  n.  The  Bank  of  Hota  BooiU  (In  re  The  Bank  of  LiYorpool) 

—May  6, 1890.— xviii.  707. 

11.  Of  foreign  company — Manager — Possession  of  books  by — Re- 
fusal to  deliver  up. 

See  EVIDENCE,  48. 


12.  WiTtding-xip  Act — Joint  and  several  debtors — InsolveTicy — 

Distribution  of  assets — Privilege — R.  S.  C.  c.  129,  s.  6S. — 
Deposit  with  bank  after  suspeTision. 

Held,  per  Ritchie,  C.J.,  and  Tasohereau,  J.,  affirming  the  judgment  of  the 
Court  of  Q.  B.  for  L.  C.  (appeal  side),  Stpng  and  Foumier,  JJ.,  eontra^  that  a 
creditor  is  not  entitled  to  rank  for  the  full  amount  of  his  claim  upon  the  separate 
estates  of  insolvent  debtors  jointly  and  severally  liable  for  the  amount  of  the 
debt,  but  is  obliged  to  deduct  from  his  claim  the  amount  previously  received 
from  the  estates  of  the  other  parties  jointly  and  severally  liable  therefor. 

Per  Gwynne  and  Patterson,  J  J.,  that  a  person  who  has  realized  a  portion 
of  his  debt  upon  the  insolvent  estate  as  one  of  his  co-debtors,  cannot  be  allowed 
to  rank  upon  the  estate  (in  liquidation  under  the  Winding-up  Act)  of  his  other 
co-debtors  jointly  and  severally  liable  without  first  deducting  the  amount  be 
has  previously  received  from  the  estate  of  his  co-debtor.  B.  S.  C.  c.  129,  s.  61L 
The  Winding-up  Act. 

Held,  also,  affirming  the  judgment  of  the  court  below,  that  a  person  who 
makes  a  deposit  with  a  bank  after  its  suspension,  the  deposit  consisting  of 
cheques  of  (bird  parties  drawn  on  and  accepted  by  the  bank  in  question,  is  not 
entitled  to  be  paid  by  privilege  the  amount  of  such  deposit. 

Ontario  Bank  y.  Chaplin.— zz,  152. 

13.  Prerogative — Exercise  of  local  government  by —  Provincial 

rights. 

The  government  of  each  province  of  Canada  represents  The  Queen  in  the 
exercise  of  her  prerogative  as  to  all  matters  affecting  the  rights  of  the  province. 
The  Queen  v.  The  Bank  of  Nova  Scotia,  11  Can.  8.  C.  R.  1,  followed.  Owynne, 
J.,  dissenting. 
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\Villdiilgf«up — Contintied, 

Under  s.  79  of  the  Bank  Act,  B.  8.  G.  o:  120,  the  note-holders  have  the 
first  lien  on  the  assets  of  an  insolvent  bank  in  priority  to  the  crown.  Stron]g 
and  Tascherean,  JJ.,  dissenting.  But  tee  the  present  Bank  Act,  63  V.  c.  81, 
s.  58,  passed  since  the  decision. 

Liqnidaton  of  The  Maritime  Bank  t.  The  ReoeiYeF-Oeneral  of  Hew 
BraiiBwiok.  — xz.  695. 


Witness — Refusal  to  answer  queationa  on^  croaa-eocamination — 
Improper  ruling — Miadirection, 

Plaintiff  (respondent),  a  teller  in  a  bank  in  New  York,  absconded  with 
funds  of  the  bank,  and  came  to  8t.  John,  N.  B.,  where  he  was  arrested  bj 
the  defendant  (appellant),  a  detective  residing  in  Halifax,  N.  S.,  and 
iroprisoned  in  the  police  station  for  several  hours.  No  charge  having  been 
made  against  him  he  was  released.  While  plaintiff  was  a  prisoner  at  the 
police  station,  the  defendant  went  to  plaintiff's  boarding  house  and  saw  his 
wife,  read  to  her  a  telegram  and  demanded  and  obtained  from  her  money 
she  had  in  her  possession  telling  her  that  it  belonged  to  the  bank,  and  that 
her  husband  was  in  custody.  In  an  action  for  assault  and  false  imprison- 
ment and  for  money  had  and  received,  the  defendant  pleaded,  inter  alia, 
that  the  money  had  been  fraudulently  stolen  by  the  plaintiff  at  the  city  of 
New  York,  from  the  bank,  and  was  not  the  money  of  the  plaintiff;  that 
defendant  as  agent  of  the  bank,  received  the  money  to  and  for  the  use  of  the 
bank,  and  paid  it  over  to  them.  Several  witnesses  were  examined,  and  the 
plaintiff  being  examined  as  a  witness  on  his  own  behalf,  did  not,  on  cross- 
examination,  answer  certain  questions,  relying,  as  he  said,  upon  his  counsel 
to  advise  him,  and  on  being  interrogated  as  to  bis  belief  that  his  so  doing 
would  tend  to  criminate  him,  he  remained  silent,  and  on  being  pressed  he 
refused  to  answer  whether  he  apprehended  serious  consequences  if  he 
answered  the  questions  proposed.  The  learned  judge  then  told  the  jury  that 
there  was  no  identification  of  the  money,  and  directed  them  that  if  they 
should  be  of  opinion  that  the  money  was  obtained  by  force  or  duress  from 
plaintiff  *s  wife  they  should  find  for  the  plaintiff. 

Held«  Henry,  J.,  dissenting,  that  the  defendant  was  entitled  to  the  oath  of 

the  party  that  he  objected  to  answer  because  he  believed  his  answering  would 

tend  to  criminate  him. 

Power  T.  Ellii.— vi.  1. 

2.  Bight  of  two  counsel  to  cross-examine  the  witness. 

See  CONTRACT,  4. 

3.  Cross-examination  of  witness — Contradiction. 

See  CRIMINAL  APPEAL,  4. 

Words,  Construction  of— Income. 

See  ASSESSMENT,  6. 

2.    Qood  merchantable  timber. 

See  AGREEMENT,  1. 


886 

Words,  Constructioii  oi-^CowUnued. 
3..   Wilful  offence. 

See  ELECTION,  8. 

4.    At  owner's  risk. 

Set  BAILWATS  AND  RAILWAT  COMPANIES,  6. 

6.    Go  out  in  tow. 

See  INSURANCE,  MARINE,  I. 

6.  On  view. 

See  PARLIAMENT  OF  CANADA,  4. 

7.  Trader. 

See  INSOLVENCY,  14. 

Workmen's  Compensation  for  Injuries  Act  (Ont),  49  V.  c  28 
Applicable  to  the  Canada  Southern  Ry.  Co. 

See  RAILWAYS  AND  RAILWAY  COMPANIES,  60. 
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APPENDIX  B. 

ABTI0LI8  OF  THE  CODES  DlSOUBBlD  AND  ReFEBBED  TO. 


Code,  Civil,  of  Lower  Canada. 

8u  Action  7,  Art.  2262. 

8,  Arts.  1056,  2188, 2261,  2262,  2267. 
Agreement  7,  Arts.  1966, 1969, 1970. 
Banks  and  Banking  4,  Art.  1148. 

18,  Arts.  1081, 1981. 
25,  Arts.  14,  1970, 1978,  1975. 
Builder's  Privilege,  Arts.  1695,  2018,  2108. 
Community,  Arts.  1760, 1265,  774. 
(Contract  1,  Arts.  1067, 1078,  1544. 
"     26,  Arts.  2260,  2261,  914. 
'*     48,  Art.  2262. 
Crown  27,  Arts.  2188,  2211, 2262,  2267. 

«       28,  Art.  992. 
Damages  40,  Arts.  1065, 1078,  1077, 1840, 1841. 
45,  Art.  1056. 
47,  Art.  1056. 
"        49,  Art.  1054. 

57,  Arts.  1058,  1054, 1727. 
Deed  8,  Art.  970. 

Domicile  2,  Arts.  6,  63,  65,  79, 80,  81,  88,  1260. 
Donation,  Arts.  808, 1034. 

2,  Arts.  806,  1592. 
Evidence  58,  Arts  14, 1284. 
Execution  8,  Arts.  595,  599. 
Executors  10,  Arts.  282.  285,  917. 

11,  Art.  1711. 
Fraudulent  Preference  6,  Art.  1958. 

9,  Arts.  1039, 1040, 1082. 
Husband  and  Wife  5,  Art.  1301. 
Hypotheque  4,  Art.  2075. 

Insolvency  1,    Arts.  993, 1033.  1035, 1040, 1981,  1982. 
27,  Arts.  1970, 1981. 
30,  Art.  2023. 

30,  32,  Arts.  1975, 1034, 1035, 1169. 
Insurance  Fire  8,    Art.  2482. 
Life  10,  Art.  153. 

"    16,  Arts.  2487,  2488,  2585. 
Marine  19,  Arts.  2538,  2541,  2544. 
24,  Art.  2184. 
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Code,  Civili  of  Lower  CaxtaLdz— Continued. 

Su  Jadgment  11,  Art.  1241. 
Jadicial  Avowal,  Art.  1248. 
Jurisdiotion  85,  Art.  1624. 
Land,  Arts.  2188,  2261.  2267. 
Landlord  and  Tenant  4,  Arts.  1054,  1627, 1629. 
'*  "       6,  Arts.  1058, 1627,  1629. 

Lease  18,  Arts.  1612,  1614, 1618. 
Litifaoas  Bights,  Arts.  1582,  1583,  1584. 
Malicious  Proseontion,  Arts,  2262,  2267. 
Negligence  81,  Arts.  17,  (ss.  24, 1053,  1055,  1071 
Opposition,  Arts.  1379,  2191. 
Partnership  18,  Art.  1867. 
Petition  of  Bight  3,  Arts.  2211,  2251,  2206. 
Pledge  2.  Art.  1970. 

5,  Arts.  419, 1977,  2015,  2094. 
Practice  14,  Arts.  485,  989,  990, 1583,  2187,  3216,  2243,  2265. 
Prescription  1,  Art.  2250. 

19,  Art.  2262. 

20,  Arts.  1056,  2188,  2261,  2262,  2267. 
Pro-tator,  Art.  290  et  seq. 

BaUways  55.  Arts.  1978, 1996, 1998,  2009,  9017. 
Bailways  and  Bailway  Companies  69,  Arts.  1068, 1675. 
Biparian  Proprietors  4,  Arts.  508,  549,  2198. 
Sale  of  Goods  6,  Art.  1285. 

"      22,  Arts.  1063, 1064, 1235,  1474,  1710. 1802. 
Lands  2,  Arts.  1022,  1067,  1536,  1537, 1588, 1560, 1478. 

"      83,  Arts.  1501, 1502. 
Servitude,  Arts.  557,  558. 
Sheriff  10,  Art.  2091. 
Subro:ation,  Art.  1155,  s.  2. 
Succession  1,  Arts.  646,  650. 
Transaction,  Arts.  1918,  1920. 
Trusts  and  Trustees  9,  Arts.  1755,  2268. 

18,  Arts.  297,  298,  299. 
20,  Arts.  981,  988,  939, 1047, 1048. 
Tutor  and  Minor  1,  Arts.  2243,  2258. 

2,  Arts.  269,  945. 

3,  Arts.  297,  298, 

Vendor  and  Purchaser  2,  Arts.  1510, 1517, 1518. 
WUl  8,  Art.  889. 

"    9,  Art.  972. 

"    10,  Art.  2268. 

<*    21.  Art.  1484. 

Code,  Municipal,  Lower  Canada. 

Assessm  ent  and  Taxes  12,  Art.  712 
«*  "      18,  Art.  712. 

Corporations  38,  Art.  982. 
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Code,  Municipal,  Lower  Cansida,— Continued. 

Bee  Corporations,  87,  Arts.  100,  461,  705. 
Prohibition  1,  Arts.  716,  746. 

Code  of  Procedure,  Lower  Canada. 

8u  Action  8,*ArtB.  431,  433. 

Arbitration  and  Award  15,  Art.  22*J. 

24  Art.  1346. 
Assignment  6,  Arts.  13,  19. 
Builder's  Privilege  Arts.  388  et  $eq. 
Capias,  Art.  798. 
Contract  10,  Arts.  845,  846. 
12,  Arts.  228,  229. 
"        17,  Arts.  228,  229. 
Corporations  48,  Arts.  997  et  $eq, 
Damages  30,  Art.  120. 
Divorce,  Art.  14. 
Elections  28,  Art.  57. 

Frandnlent  Preference  6,  Arts.  798,  819,  821, 1056, 1958. 
Jurisdiction  35,  Art.  1120. 
71,  Art.  1110. 
'*  88,  Arts.  856,  887. 

104,  Art.  439. 
**  106,  Arts.  1178, 1178a. 

Lease,  Art.  19. 

Notice  8,  Gen.  Provns,  1st  pt.  s.  22. 
Opposition,  Art.  682. 

2,  Arts.  483,  484,  505. 
Petition  of  Right  3,  Arts.  416.  473. 
Practice   3,  Art  476. 
"        10,  Art.  451. 

14,  Arts.  154,  510. 
**         34,  Arts.  887,  888. 
Prohibition  5,  Arts.  1023, 1081. 
Sheriff,     Arts,  581,  638. 

"        7,  Arts.  688,  691,  694,  760. 
"      10,  Art.  632. 
Solicitor  and  Client  4,  Art.  753. 
Sabstiitntion  3,  Art.  154. 
Trosts  and  Tmstess  15,  Art.  19. 
Will  21,  Art;  920. 
."    26,  Art.  711. 
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APPENDIX  C. 

Cases  Afpbovsd,  Ijistucguishsd,  Followid,  Overruled,  or  Referred  to. 


AetiiA  Insaranoe  Go.  t.  Brodie,  5  CftD.  8.  C.  B.  1.    Followed. 
5<<KVIDENCE,68. 
PRACTICE.  21. 

Allan  T.  Pratt,  18  App.  Cas.  780.    Referred  to. 
See  JURISDICTION.  56. 

Alport,  Howell  t^  12  U.  C.  C.  P.  875.    Overraled. 
See  STOPPAGE  IN  TRANSITU. 

Anderson,  Fisher  t.  4  Can.  S.  C.  R.  406.    Followed. 
See  WILL,  20. 

Attorney-General  t.  Contois.  25  Grant,  846.    Referred  to. 
See  PETITION  OF  RIGHT,  18. 

Ball  T.  McCaffrey,  20  Can.  8.  C.  R.  817.    Approved  and  followed. 
See  REVENDICATION,  8. 

Ballagh  t.  The  Royal  Mataal  Fire  Insuranoe  Co.,  5  Ont.  App.  R.  87. 
Approved. 
See  INSURANCE,  FIRE.  6. 

Bank  of  Montreal,  Sweeny  t..  12  App.  Cas.  617.    Followed. 
.See  TRUSTS  AND  TRUSTEES.  14.  18,  23. 

Bank  of  Toronto,  Lamb  t.  ,  12  App.  Cas.  576.    Distinguished. 
See  LEGISLATURE,  18. 

Bank  of  Nova  Scotia,  Queen  t.,  11  Can.  S.  C.  R.  1.    Followed. 
See  CJIOWN,  21,  81. 

Banque  Jaoqaes  Cartier  ¥•  La  Banqne  d'Epargne,  18  App.  Cas.  118. 
Followed. 
See  FORGERY,  8. 

Banqne  d'Epargne,  Banqne  Jaoqaes  Cartier,  t.,  13  App.  Cas.  118.    Fol- 
lowed. 
See  FORGERY.  3. 

Bank  of  Montreal,  Sweeny  y.,  12  Can.  8.  C.  R.  661,  12  App.  Cas.  617. 
Referred  to  and  followed. 
See  TRUSTS  AND  TRUSTEES,  14, 18.  23. 

Barton  t»  London  ft  North  West  Ry.  Co.,  6  L.  T.  Rep  70.    Followed. 
See  FORGERY.  8. 

Bemardin  t.  North  Dnfferin.  19  Can.  8.  C.  R.  581.    Distinguished. 
See  MUNICIPAL  CORPORATION.  28. 

Berthier  Election  Case,  9  Can.  8.  C.  R.  102.    Followed. 
See  ELECTIONS,  44. 
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Boale  Y.  Diokion,  18  IT.  C.  C.  P.  837.    Approved. 
See  8TKEAM8. 

Blaikie,  Grindley,  t.  19  N.  S.  B.  27.    Approved  and  followed. 
See  REGISTRATION,  8. 

Bouchard,  Couture,  t.  21  Can.  S.  C.  R.  281.    Followed. 
See  JURISDICTION.  111. 

Black,  Wheeler,  y.  14  Can.  S.  C.  R.  242.    Referred  to. 
See  JURISDICTION.  87. 

Briteboid  y.  The  Queen,  15  Can.  S.  C.  R.  421.    Referred  to. 
See  CRIMINAL  APPEAL,  18. 

Briitol  ft  Exeter  Ry.  Co.  y.  CoUini,  7  H.  L.  Cases  194.    Followed. 
See  RAILWAYS  AND  RAILWAY  COMPANIES,  48. 

Brodle,  Aetna  Insurance  Co.  y.  5  Can.  S.  C.  R.  1.    Followed. 
See  EVIDENCE,  63. 
PRACTICE,  21. 

Brown  y.  Pinsonneault,  3  Can.  S.  C.  R.  102.    Overruled. 
See  ASSIGNMENT,  6. 

Brown  y.  Pinsonneault,  3  Can,  S.  C.  R.  102.    Distin^iahed. 
See  TRUSTS  AND  TRUSTEES,  16. 

Brown  y.  The  Toronto  ft  Nipissing  Ry.  Co.,  26  U.  C.  C.  P.  206.    Over- 
mled. 
See  RAILWAYS  AND  RAILWAY  COMPANIES,  29. 

Burland  y.  Moffatt.  11  Can.  S.  C.  R.  76.    Distinguished. 
See  TRUSTS  AND  TRUSTEES,  15. 

Burland  y.  Moffatt,  11  Can.  S.  C.  R.  76.    Overruled. 
See  ASSIGNMENT,  6. 

Carson,  Kielley,  y.  4  Moo.  P.  C.  C.  68.    Commented  on  and  followed^ 
See  LEGISLATURE,  9. 

Cogswell,  O'Brien,  Y.  17  Can.S.  C.  R.  420.    Followed. 
See  ASSESSMENT  AND  TAXES,  24. 

Collins,  Bristol  ft  Exeter  Ry.  Co.  y.  7  H.  L.  Cas.  194.    Followed. 
See  RAILWAYS  AND  RAILWAY  COMPANIES.  43. 

Commercial  Bank  y.  Wilson,  3  E.  (fe  A.  Rep.  267.    Discasaed. 
See  CHATTEL  MORTGAGE,  18. 

Confederation  Life  Ass.  y.  0*Donneil,  10  Can.  S.  C.  R.  92 ;  13  Can.  S.  C- 
R.  218.    Adhered  to. 
See  INSURANCE,  LIFE.  7. 

Contois,  Attorney-General  y.  26  Gr.  346.    Referred  to. 
•  See  PETITION  OF  RIGHT.  18. 

Corbett,  ProYidenoe  Washington  Ins.  Co.  9  Can.  9.  C.  R.  266.    Approved. 
See  INSURANCE.  MARINE.  16. 

Corporation  of  Quebeo  y.  Leayeraft,  7  Q.  L.  R.  66.    Distinguished. 
See  ASSESSMENT  AND  TAXES,  12. 

CAS.  DIG. — 67 
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forpoFfttioii  of  TanBOQih  t.  BimmoBS,  L.  B.  10  Ch.  D.  618.    Followed. 
See  ACCRETION,  1. 

toonty  of  Yerehoroi  y.  Yillago  of  Ywomios,  19  Can.  8.  C.  B.  865.    Fol- 
lowed. 
See  JURISDICTION,  98,  98. 

Oontnre  t.  Bonehard,  21  Can.  8.  C.  R.  981.    Followed. 
See  JURISDICTION,  111. 

Cnshiiig  T.  I>npvy,  5  App.  Cae.  409.    Followed. 
See  JURISDICTION,  82. 

Cryiler,  McKay,  y.,  8  Can.  8.  C.  R.  486.    Followed. 
See  ASSESSMENT  AND  TAXES.  24. 

Dawion,  McDonald,  v.,  11  Q.  L.  R.  181.    Followed. 
See  PRESCRIPTION,  22. 

DeiUeti,  Glntfrai  y.,  Dig. «« Damages  "  28.    Followed. 
See  APPEAL,  58. 
DAMAGES.  67. 
JURISDICTION.  75. 

DeilMuvoi,  Doo  D.  t.  White,  1  Kerr,  N.  B.  695.    Approved. 

See  LIMITATIONS,  9. 

Dennarfceaii,  Hvrtablie,  19  Can.  8.  C.  R.  562.    Followed. 
See  JURISDICTION,  106. 

DioktOB,  Boale  v.,  18  U.  C.  C.  P.  887.    Approved. 
5ee  STREAMS. 

Doyle  T.  Falconer,  L.  R.  1  P.  C.  828.    Commented  on  and  followed. 
See  LEGISLATURE,  9. 

Dnpay,  Caihing  v.,  5  App.  Caa.  409.    Followed. 
5ee  JURISDICTION,  82. 

Eureka  Woollen  Mills  CSo.  y.  Mots,  11  Can.  8.  C.  R.  91.    Diatingaiahed. 
See  JURISDICTION,  68. 

Falooner,  Doyle  y.,  L.  R.  1.  P.  C.  828*    Commented  on  and  followed. 
See  LEGISLATURE,  9. 

Fantenz,  Montreal  Loan  ft  Mortgage  Co.,  8  Can.  8.  C.  B.  411.  Followed. 
Su  PRACTICE,  10. 

Fiilier  Y.  Andertott,  4  Can.  8.  C.  R.'406.    Followed. 
See  WILL,  20. 

Faderman,  R.  y.,  D.  C.  C.  572.    Approved. 
See  CRAiINAL  APPEAL,  6. 

Gilbert  y.  Oilman,  16  Can.  S.  C.  R  189.    Approved. 
See  JURISDICTION,  87. 

Gilbert  v.  Oilman,  16  Can.  8.  C«  B.  189.    Followed. 
See  JURISDICTION,  92. 

Gllleapie,  Merohantt*  Bank  of  Hallliuc  v.,  10  Can.  B.  0.  R.  812.    Dirtin* 

gnished. 
5ee  WINDING-UP,  9. 
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Gilrnan,  Gilbert  v.,  16  Can.  S.  C.  B.    Approved. 
See  JURISDICTION,  87. 

Oilman,  (lilbert  t.,  16  Can.  8.  C.  R.  189.    Followed. 
See  JURISDICTION,  92, 

Gllmour,  Whishaw  t.,  15  L.  C.  B.  177.    Approved. 
See  PRESCRIPTION,  1. 

Oingvas  v.  Desileti,  Dig.  **  Damages,"  28.    Followed. 
See  APPEAL,  53. 
DAMAGES,  57. 
JURISDICTION,  75. 

Graham  t.  Smith,  27  U.  C.  C.  P.  1.    Overruled. 
See  STOPPAGE  IN  TRANSITU.  1. 

Grand  Tranlc  Ry.  Co.  y.  Rosenberger,  9  Cair.  S.  C.  R.  811.    Followed. 
See  RAILWAYS  AND  RAILWAY  COMPANIES,  66. 

Grand  Tnmii:  Ry.  Co.,  Yogel  v.,  11  Can.  S.  C.  R.  612.    Distinguished. 
See  RAILWAYS  AND  RAILWAY  COMPANIES,  i8. 

Grindley  t.  Blaikie,  19  N.  S.  Reports  27.    Approved  and  followed. 
See  REGISTRATION,  8. 

Halter,  Molson's  Bank  t.,  18  Can.  S.  C.  R.  88.    Followed. 
See  ASSIGNMENT,  21,  24. 

Hannon,  McLean,  v.,  3  Can.  S.  C.  R.  706.    Followed, 
See  SHERIFF,  12. 

Hart,  Joyce  t.,  1  Can.  S.  C.  R.  821.    Overruled. 
See  JURISDICTION,  56. 

Hodge  Y.  The  Queen,  9  App.  Cas.  117.    Followed. 
See  LEGISLATURE,  18. 

HoTey  T.  Whiting,  14  Can.  S.  C.  R.  515.    Followed. 
See  CHATTEL  MORTGAGE,  12. 

Howell  T.  Alport,  12  U.  0.  C.  P.  875.    Overruled. 
See  STOPPAGE  IN  TRANSITU.  1. 

Hortnbise  t.  Desmartean,  19  Can.  S.  C.  R.  562.    Followed. 
See  JURISDICTION,  106. 

Jonei  Y.  The  Qneen,  7  Can.  S.  C.  R.  570.    Followed. 
See  CONTRACT,  88. 

Joyce  T.  Hart,  1  Can.  S.  C.  R.  821.    Overruled. 
See  JURISDICTION,  56. 

Keilley  t.  Carson,  4  Moo.  P.  CC.  63.    Commented  on  and  followed. 
See  LEGISLATURE,  9. 

King's  CSo.  (N.  B.)  Election  Case.  19  Can.  8.  C.  R.  526.    Followed. 
See  ELECTION,  12. 

Lacombe,  Qneen  t.,  18  L.  C.  Jur.  259.    Overruled. 
See  CRIMINAL  APPEAL,  18. 

Langlois,  Yalin  t^  8  Can.  S.  C.  R.  1 ;  5  App.  Cas.  115.    Followed. 
See  PARLIAMENT  OF  CANADA,  8. 
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Lamb  t.  Bank  of  Toronto,  12  App.  Cases,  575.    Distinguished. 
See  LEGISLATURE,  18. 

LeayerafI,  Corporation  of  Quebec  v.,  7  Q.  L.  R.  56.    Distinguiehed. 
See  ASSESSMENT  AND  TAXES,  12. 

Leelaire,  MeFarlane  t.,  15  Moo.  P.  C.  C.  181.    Referred  to. 
See  JURISDICTION,  36. 

LotI  y.  Reed,  6  Can.  8.  C.  R.  482.    Followed. 
See  APPEAL,  58. 

JURISDICTION.  75. 

Levi  Y.  Reed,  6  Can.  S.  C.  R.  482.    Approved. 
See  DAMAGES,  28,  57. 

Levi  T.  Reed,  6  Can.  S.C.  R.  482.    Overruled. 
See  JURISDICTION,  56. 

Lionals  y.  lIolion*s  Bank,  10  Can.  S.  C.  R.  526.    Followed. 
See  PRACTICE.  10. 

London  ft  North-Wett  Ry.  Co.,  Barton  y.,  6  L.  T.  Rep.  70.    Followed. 
See  FORGERY,  8. 

Magnlre  y.  Scott,  7  L.  C.  R.  451.    Dislinguished. 
See  PARTNERSHIP,  18. 

McArthnr,  Stephens  y.  19  Can.  S.  C.  R.  446.     Followed. 
;See  ASSIGNMENT,  24. 

McCall  Y.  Wolfe,  IS  Can.  8.  C.  R.  180.    Distingaished. 
See  CHATTEL  MORTGAGE,  12. 

MoCall  Y.  Wolfe,  18  Can.  S.  C.  R.  180.    Approved  and  distingaished. 
See  CORPORATIONS,  80. 

MoCalfrey,  Ball  y.  20  Can.  S.  C.  R.  817.    Approved  and  followed. 
See  REVENDICATION,  3. 

McCaffrey,  Ball,  v.  20  Can.  S.  C.  R.  817.    Approved  and  followed. 
See  REVENDICATION,  3. 

McDonald  y.  Dawson,  11  Q,  L.  R.  181.    Followed. 
See  PRESCRIPTION,  22. 

MeFarlane  y.  Leclalre,  15  Moo.  P.  CC.  181.    Referred  to. 
See  JURISDICTION,  86. 

MoGrecYy  v.  The  Queen,  14  Can.  S.  C.  R.  785.    Followed. 
See  APPEAL,  20. 

McKay  y.  Cryiler,  8  Can.  S.  C.  R.  436.    Followed. 
See  ASSESSMENT  AND  TAXES,  24. 

McLean  y.  Hannon,  8  Can.  S.  C.  R.  706.    Followed. 
See  SHERIFF,  12. 

McManamy,  Sherbrooke  y.  18  Can.  S.  C.  K.  594.    Followed. 
See  JURISDICTION,  98. 

Megantic  Bleotion  Case,  8  Can.  8.  C.  R.  169.    Discussed. 
See  ELECTION,  80. 
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Merohaiits  Bank  of  Halifax  t.  Oilletpie,  10  Oan.  S.  0.  B.  812.    Distin- 
gniahed. 
See  WINDING-UP,  9. 

Moffatt,  Borland  y.  11  Can.  6.  C.  B.  76.    Dietingaished. 
See  TBU8T8  A.ND  TBUSTEE8.  15. 

Moffatt,  Borland  t.  11  Can  S.  C.  B.  76.   Overraled. 
See  ASSIGNMENT,  6. 

Xolion*!  Bank  y.  Halter,  18  Can.  S.  C.  B.  88.    Approved  and  followed. 
See  ASSIGNMENT,  21,  24. 

Molion'i  Bank,  Lionais  y.  10  Can.  8.  C.  B.  526.    Followed. 
SeePBAGTICE,  10. 

Monk  Eleotion  Case,  Hodgins  Election  Cases  725.    Approved. 
See  ELECTION,  12. 

Moreao  y.  Mots,  7  L.  C.  B.  147.    Followed. 
See  TUTOB  AND  MINOB,  1. 

« 

Morin,  Patton  y.,  16  L.  C.  B.  267.   Followed. 
See  WILL.  26. 

Montreal  Loan  ft  Mortgage  Co.  y.  Faoteox,  3  Can.  8.  C.  B.  411.  Followed. 
See  PBACTICE,  10. 

Mots,  Eoreka  Woollen  Mills  CSo.  y.  11  Can.  8.  C.  B.  91.    Distingoished. 
See  JGBISDICTION,  63. 

Moti,  Moreao  y.,  7  L.  C.  B.  147.    Followed. 
See  TUTOB  AND  MINOR,  1. 

North  Dofferin,  Bemardin  y.  19  Can.  8.  C.  B.  581.  Distingnished. 
See  MUNICIPAL  COBPOBATION,  28. 

North  Shore  Ry.  Co.,  Pion  y.  14  App.  Cas.  612.    Followed. 
See  EXPBOPBIATION,  10. 

O'Brien,  In  re,  16  Can.  8.  C.  B.  197.    Beferred  to. 
See  CONTEMPT,  4. 

JUBISDICTION,  107. 

O'Brien  y.  Cogswell,  17  Can.  8.  C.  B.  420.    Followed. 
See  ASSESSMENT  AND  TAXES,  24. 

CDonnell,  Confederation  Life  Ass.  y.,  10  Can.  8.  C.  B.  92;  13  Can. 

S.  C.  B.  218.    Adhered  to. 
See  INSUBANCE  LIFE,  7. 

Ontario  Bank  y.  Wilcox,  43  U.  C.  Q.  B.  460.    Distingnished. 
See  SALE  OF  GOODS,  16. 

O'Bhea  y.  O'Bhea,  15  P.  D.  59.    Followed. 
See  JUBISDICTION,  107. 

Patton  Y.  Morin,  16  L.  C.  B.  267.    Followed. 
See  WILL,  26. 

Pinsonneaolt,  Brown  y.,  3  Can.  8.  C.  B.  102.    Overraled. 
See  ASSIGNMENT,  6. 
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PlmoBBMUilt,  Brown  t.^  8  Can.  S.  C.  R.  102.    Distingaiahed. 
See  TRUSTS  AND  TRUSTEES,  15. 

Plon  T.  Morih  BhoM  Railway  Co.)  14  App.  Cm.  613.    Followed. 
See  EXPROPRIATION,  10. 

PorieooB  t.  Reynar,  18  App.  Ou.  120.    Dittingoished. 
See  TRUSTS  AND  TRUSTEES,  15. 

Pratt,  AUan  v.,  18  App.  Cm.  780.    Referred  tp. 
See  JURISDICTION,  56. 

ProTldenM  Waahingtoii  latimuiM  Co.  t.  Corbott,  9  Can.  S.  G.  R.  256. 

Approved; 
See  INSURANCE  MARINE,  16. 

Provliielai  Int.  Co.,  Robertson  v.,  8  AU.  N.  B.  879.    Followed. 
See  INSURANCE  MARINE,  11. 

Qnoon  t.  The  Bank  of  Bova  Bootia,  11  Can.  S.  C.  R.  1.    Followed. 
See  CROWN,  21,  82. 

Queen,  Brisebeli  v.,  15  Can.  S.  C.  R.  421.    Referred  to. 
See  CRIMINAL  APPEAL,  18. 

Qneen,  Hod^e  v.,  9  App.  Cai.  117.    Followed. 
See  LEGISLATURE,  18. 

Qneen,  Jonei  v.,  7  Can.  S.  C.  R.  570.    Followed. 
See  CONTRACT,  88. 

Qneen,  The,  t.  Lacombe,  18  L.  C.  Jar.  259.    Overruled. 
See  CRIMINAL  APPEAL,  18. 

Qneen,  MeGreevy  t.,  14  Can.  S.  C.  R.  785.    Followed. 
See  APPEAL.  20. 

Qneen,  SoYem  v.,  2  Can.  S.  C.  R.  70.    Distinguiebed. 
See  LEGISLATURE,  18. 

Qneen'B  County  (P.  E.  I.)  Election  Cate,  20  Can.  S.  C.  R.  26.     Followed. 
See  ELECTION,  12. 

Queen,  The,  t.  Taylor,  86  U.  C.  Q.  B.  218.    Overmled. 
See  LEGISLATURE,  2. 

R.  T.  Faderman,  D.  C.  C.  572.    Approved. 
See  CRIMINAL  APPEAL,  6. 

Rebnm  t.  St.  Anne,  15  Can.  S.  C.  R.  92.     Dietinguiehed. 
See  JURISDICTION,  98. 

Reed,  LotI  t.,  6  Can.  S.  C.  R.  482.    Approved. 
See  DAMAGES,  28,  57. 

Reed,  Levi  ▼.,  6  Can.  8.  C.  R.  482.    Overrnled. 
See  JURISDICTION,  56. 

Reed,  Loy!  t.,  6  Can.  S.  C.  R.  482.    Followed. 
See  JURISDICTION,  75. 
APPEAL,  53. 

Renaud,  Ex  parte,  1  Pags.  (N.B.)  278.    Distinguished. 
See  LEGISLATURE,  21. 
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Robertioii  y.  ProTinoial  Ininranee  Co.,  8  All.  N.  B.  879.    FoUowed. 
84S  INSURANCE  MARINE,  XL 

Rosanberger,  Orand  Trank  Ry.  Go.  v.,  9  Can.  S.  C.  R.  811.    Followed* 
See  RAILWAYS  AND  RAILWAY  COMPANIES,  6«. 

Rom  y.  Torranoe,  2  Legal  News,  186.    Oyerraled. 
See  TRUSTS  AND  TRUSTEES,  16. 

Reynar,  Portoont  y.,  18  App.  Cas.  120.    Distingoished. 
See  LEGISLATURE,  20. 

Royal,  Mntnal  Fire  Ins.  Co.,  Ballagh  y.,  5  Ont.  App.  R.  87.    Approved. 
See  INSURANCE,  FIRE,  5. 

Ryan  y.  Ryan,  5  Can.  S.  C.  R.  487.    Followed. 
See  POSSESSION,  10. 

Rykert,  St.  John  y.,  10  Can.  S.  C.  R.  278.    Followed. 
•      See  INTEREST,  7. 

Scott,  Mae^ve  y.,  7  L.  C.  R.  451.    Distingnished. 
5<?«  PARTNERSHIP,  13. 

Bclkipk  Election  Caie,  4  Can.  S.  C.  R.  494.    Followed. 
See  ELECTION,  23. 

SoYem  Y.  The  Queen,  2  Can.  S.  C.  R.  70.    DiBtingaished. 
See  LEGISLATURE,  18. 

Shaw  Y.  St.  Louis,  8  Can.  S.  C.  R.  B85.    Followed. 
See  JURISDICTION.  104. 

Shaw  Y.  St.  Louis,  8  Can.  S.  C.  R.  385.    Distinguished. 
See  JURISDICTION,  71. 

Bhorbrooke  y.  McManamy,  18  Can.  S.  0.  R.  594.    Followed. 
See  JURISDICTION,  93. 

Simmons,  Corporation  of  Yarmouth  y.,  L.  R.  10.  oh.  D.  518.     Followed* 
See  ACCRETION,  1. 

Smith,  Graham  y.,  27  U.  C.  C.  P.  1.    Overruled. 
See  STOPPAGE  IN  TRANSITU,  1. 

Smith,  Young  y.,  Selkirk  Election  Case,  4  Can.  S.  C.  R.  494.    Followed. 
See  ELECTION.  23. 

Btanstead  Election  Case,  20  Can.  S.  C.  R.  12.    Followed. 
See  ELECTION,  40. 

Stephens  y.  McArthur,  19  Can.  S.  C.  R.  446.    Followed. 
See  ASSIGNMENT,  24. 

St.  Anne,  Reburn  y.,  15  Can.  S.  C.  R.  92.    Distinguished. 
See  JURISDICTION,  98. 

St.  John  Y.  Rykert,  10  Can.  S.  C.  R.  278.    Followed. 
See  INTEREST.  7. 

St.  Louis,  Shaw  y.,  8  Can.  S.  C.  R.  385.    Followed. 
See  JURISDICTION,  104. 

St.  Leuis,  Shaw  y.,  8  Can.  S.  C.  R.  885.    Distinguished. 
See  JURISDICTION,  71. 
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BwMBy  T.  Bank  of  MoniNAl,  13  Can.  8.  C.  B.  661 ;  12  App.  Caa.  617. 
Referred  to  and  Followed. 
Se€  TBU8T8  AND  TRU8TEE8,  U,  18.  23. 

Taylor,  Qvooa  v.,  86  U.  C.  Q.  B.  218.    Over-mled. 
See  Ii£GI8LATnBE,  2. 

Toronto  k  HlpUtinf  Ry«  Co.,  Brown  v.,  26  U.  C.  C,  P.  206.    Over-ruled. 
See  BAILWAY8  AND  RAILWAY  COMPANIES,  29. 

Torranoo,  Rom  t.,  2  Legal  News,  186.    OTer-mled. 
Hee  LEGISLATURE,  20. 

Talin  T.  Lanitloit,  8  Can.  8.  C.  R.  1 ;  5  App.  Caa.  116.    Followed. 
See  PARLIAMENT  OF  CANADA,  8. 

Taronnos,  Yorcherei  v.,  19  Can.  8.  C.  R.  365.    Followed. 
See  JURISDICTION,  98,  98. 

Terchoret  t.  Yarennet,  19  Can.  8.  C.  R.  366.    Followed.     ' 
See  JURISDICTION,  93,  98. 

Tillage  of  Tarennet,  County  of  Terchoret  v.,  19  Can.  8.  C.  R.  365. 
Followed. 
See  JURISDICTION.  98. 

Togel  T.  Grand  Trank  Ry.  Co.,  11  Can.  8.  C.  R.  612.    Distinguished. 
See  RAILWAYS  AND  RAILWAY  COMPANIES,  43. 

Vheeler  t.  Blaok,  14  Can.  8.  C.  R.  242.    Referred  to. 
See  JURISDICTION,  87. 

Vhite,  DetBarret,  Doe  d.  v.,  1  Kerr,  N.  B.  695.    Approved. 
See  LIMITATIONS,  9. 

Vhitin^  HoYoy  v.,  14  Can.  8.  C.  R.  515.    Followed. 
See  CHATTEL  MORTGAGE,  12. 

Vhiiliaw  Y.  Gilmonr,  15  L.  C.  R.  177.    Approved. 
See  PRESCRIPTION.  1. 

Wiloox,  Ontario  Bank  v.,  43  U.  C.  Q.  B.  460.    Distinguished. 
See  SALE  OF  GOODS,  16. 

WilMD,  Commereial  Bank  v.,  3  E.  A  A.  Rep.  257.    Discuaeed. 
See  CHATTEL  MORTGAGE,  18. 

Wolff,  MoCall  T.,  13  Can.  8.  0.  R.  130.    Difitingaiahed. 
See  CHATTEL  MORTGAGE,  12. 

Wolff,  MoCall  v.,  13  Can.  8.  C.  R.  130.    Approved  and  dietiugaiehed. 
See  CORPORATION,  30. 

Tonng  V  Smith  (Selkirk  Election  Case),  4  Can.  S.  C.  R.  494.    Followed. 
See  ELECTION,  23. 
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